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EDITOR'S  PREFACE 


THE    EIGHTH     EDITION". 


I  take  occamon  on  presentiDg  to  public  notice  this 

the  ISghth  Edition  of  my  notes  to  the  Code  of  Fbo- 

CBDUKB  to  express  my  thanks  for  the  cordial  reception 

vouchsafed  to  the  previous  editions,  and  to  state  that,  I 

have  spared  no  pains  within  the  limited  leisure  the 

kindness  of  my  fiiends  and  clients  have  allowed  me, 

to    render   the    present  edition  complete,   useful  and 

reliable 

JOHN  TOWNSHEND. 

JTbw  Tobx  Hk&au)  BoiLDOia, 
JTm  Tark,  Bapltmbtr,  ISAL 
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iXPLANATORT     NOTE. 


It  will  be  obeentd  tk&t  aomo  of  Um  sectioos  m  twle«  mmAered,  u  thn^— 
188  [llflj,— while  other  Bectiona  ue  011I7  once  numbered ;  alio  that  Bome  Beo- 
tions  are  preceded  with  the  word  and  flgttree  (am'd  IB4S),  or  (am'd  1640 — 
1861),  tec,  while  othen  hare  no  sncb  prefix ;  and,  tUithv,  that  Bome  wctiona 
hare  the  words  "  mkUng  titOt"  prefixed,  utd  oUiere  have  not. 

The  reason  for  these  prefixes  or  the  omisdon  of  them.  Is  to  give  the  reader 
at  a  ghmoe,  the  history  of  each  section  1  asthns: — 

When  a  section  is  only  once  numbered,  as  g  237,  It  indicates  that  it  is  one  of 
the  sections  added  la  1849. 

When  a  section  U  twice  numbered,  as  §  S4B  [a»7],  it  Indicates,  1,  That  the 
aecdon  is  one  of  those  which  ezlated  in  the  code  of  18til,  and,  S,  that  In  that  code 
it  was  niunbered  as  within  tbe  brackets  [  ].  When  the  wonito"«iiMrvMV 
are  prefixed  to  a  section,  they  indicate  that  the  section  is  one  of  those  which 
the  prorUona  of  the  snpplemestary  act  ai^y  to  Boiti  pending  on  July  1, 18461 
When  the  word  and  figures  (am'd  134(l\  or  as  the  cose  may  be,  are  prefixed 
they  rignify  that  the  secUmi  was  amended  in  the  year  or  years  whlcii  the  fig- 
vnalndloMe. 

Howard's  Practice  Reports  are  cited  as  "  How." ;  Abbott's  Practice  Reporta 
H  "  Abb." ;  BoBwOfth's  Snperior  Court  Reports  as  "  Bonr."  The  refereneea 
to  the  Revised  Statntee,  not  otherwise  marked,  are  to  the  first  e<llUon. 

This  Edition  ot  the  Code  cont^ns  references  to  all  the  reports  issued  to 
June,  1884,  and  indodee  SS  Hew  Tork,  40  Barboor,  7  Bosworth,  3  Hilton, 
18  Abbott,  as  Howard 

While  this  work  was  passing  through  the  press  there  was  Issued  Tolume  28 
of  New  Tork  Reports,  Toiame  40  of  Barbour's  Beports,  Tolume  17  of  Abbott's 
Practice  Reports,  and  volume  27  of  Howard's  Practice  Reports,  and  a  number 
ofdwdsiooa  Itom  these  volumes  have  been  incorporated  in  tins  woriL 
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CODE  OF  PROCEDURE. 


[The  flgnrea  within  Inwdcets,  placed  after  tlie  nnmber  of  the  tec^on,  ihow 
the  munber  of  the  coiTeBpondlag  aectioa  In  the  Code  of  184S.] 


To  einiplify  and  abridge  the  practice,  pleadings,  and  proceed- 
ings  of  Uie  coorts  of  this  State. 

Wbsksas,  it  IB  expedient  that  the  present  forme  of  actions  and 
pleadings  in  cases  at  common  law  tdionid  be  abolished,  that 
the  distinction  between  legal  and  eqnitable  remedies  shonld 
no  longer  continue,  and  that  an  nniform  conrse  of  proceeding, 
in  all  cases,  should  be  established  ;  therefore, 

The  People  of  th»  SteOe  of  New  Torh,  represented  in  Senute 
emd  Astemhly,  do  enwA  a*  foUowe  : 

I  Gkhceal  DsnNTnoHB  and  BinBioHa. 

{  Ekcnox  1.  Dlvldon  ofremedlea. 

I  3.  Deflnitioii  of  an  SrcUon. 

I  S.  Sellnltion  ofa  apedfti  proceeding. 

4.  Diridon  of  Mtlooa  Into  civfl  and  criminal. 

5.  Definition  of  a  criminal  action. 
t.  Definition  of  a  citU  action. 

7.  Cirll  and  criminal  remedies  not  merged  In  eacli  other. 

8.  Bntjecta  emlnwMd  in  thta  act. 

§  1.  p.]  Semedia. 

Remedies  in  the  conrts  of  instice  are  divided  into, 
17  a 
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1,  Actiona. 

3.  Special  proceedings. 

§  a.  [3.]  (Am'd  1849.)    Action. 

An  action  is  an  ordinary  proceeding  in  a  eoart  of  jnstice,  by 
which  a  party  prosecutes  anotlier  party  for  the  enforcement  or 
protection  of  a  right,  the  redreaa  or  proTention  of  a  wrong,  or 
the  punifllimont  of  a  public  offence. 

a.  What  is  ak  AcnoH  :— 

A  creditor's  suit  {Qmek  v.  Kultr,  2  Band.  281 ;  Z>i(wbui  t.  NitAoUn,  n. 

636). 
A  proceeding  for  partition  (B«<t»«  ▼.  aWxw//,  8  How.  818;  1  Code  R. 
TO  1  %er)  V.  BmbarJc,  3  Code  R.  13 ;  4  How.  83 ;  if; ir*  t.  Borland,  a. ; 
qualified,  Traver  V.  Trover,  8  «.  831). 
A  proceeding  to  dissolve  a  moneyed  corporation  {RaiimitnUi  r.  Attor 

Bank,  2  Duer.  632). 
Quo  varra-b,  (Tkt  FtopU  T.  Cook,  4  Selden,  71 ;  TU  Paipli  t.  Clark;  It 

Barb.,  837). 
Sein/acia,  {Omtroa  v.  Y<m»g,  0  HoW.,  872  ;  Aldtn  v.  a-rrk,  12  ».,  213). 
A  proceeding  to  detenniae  adverse  claims  to  real  propertj  {Mamit  t. 

JWtw.i,3ibb.  446). 
Any  judicial  proceedinz  which,  if  conducted  to  a  determination,  will 
result  inaJuilmenltfliirnV,  J,     ThtPapltf.  Counlg  Judgi  i^ Stmuf 
"~How.  *"■■ 

mandamns  (TAi  Pmp/*  .. __, 

disposBess  a  tenant  (Vtuet  t. 


A  proceeding  by  mandamns  (Th6  Ftoptt  t.  Celbonu,  20  How.  878.) 

A  summarr  proceeding  l)y  a  landlord  t<   "  "  '         ■   ■■- 


Am(,  24  Barb.  444). 
t  What  m  sot  am  actiom  :— 

A  procee^ng  under  section  870  of  the  Code  {MUU  t.  Tluirttif,  B  Abb. 

A  proceeding  tmder  section  878  of  the  Code  (LonjT.  Bojdri,!  Dner702). 

An  upplicatlon  for  an  inJuncUon  {Recktr  t.  Iligar  8  How,  eis). 

A  proceeding  to  obtain  diacovery  of  books,  &c.  [i'oliai  t.  W*,d,  8  How, 

803  ;  1  Code  R.  65). 
A  proceeding  to  foreclose  a  mortga^  by  adrertiflement  {Ball  t.  Btrilttt, 

e  Barb.  207). 
A  reference  of  a  claim  ag^nst  the  estate  of  a  deceased  person.  (C«  v. 

Ox,  14  Abb.  86). 
A  proceeding  to  attach  for  contempt  (Holittin  t.  Bkt,  10  Aj>b.  SOT ;  Gray 

T.  Ceoi,  IS  Abb.  808  note). 

g  3,  [8.]  Speoial  proceeding. 

Every  other  remedy  is  a  special  proceeding. 

c  What  u  a  hfeciai.  pboceedino. 

A  proceeding  before  reftrees  appotnted  to  bear  appeals  from  orders  of 

CommissionetB  of  Highways  (Tki  Ptapla  t.  Ftakt,  14  How.  537). 
A  proceeding  to  assess  oamages  on  the  lay  ins  out  a  plank  road  under 

Laws  of  1&47,  ch.  310  (fir  partt  Ranom,  8  Code  R  148). 
A  proceeding  by  commissioners  to  appraJse  compeusatioo  for  lands  to  be 

taken  under  the  general  Railroad  Act  {Rt  N.  Y.  Cent.  &.  R.  Co.  v. 

Man-in,  1  Kcman,  377). 
A  proceeding  to  open  i:treeta  In  New  York  city,  query  {R*  tit  Bmetrg 

13  How.  97.) 
A  certiorari  [TlU  Prcple  t.  StiUutll,  19  N.  T.  632). 
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§  4— 8, j  DivmioNB  or  AxmoNS. 


A  proceeding  rapplementaiv  to  an  executlOQ  {Draia-  t.  Fan  i'i/(,  18 
How.  19  {  contra,  Z^cii  t.  Tunur,  4  uf.  100}. 

§4.  [i.]  Division  of  actions.       ' 
Actions  are  of  two  kinds : 

1.  Civil. 

2.  Crimiaal. 

§  5.  [6.]  (Am'd  1849.)  Criminal  aetion. 

A  crimiaal  action  is  prosecuted  by  the  people  of  the  State, 
as  a  party,  against  a  person  charged  with  a  public  o&eace,  fur 
the  punishmeDt  tliereof. 

§6.  [6.]  Civil  action. 
Every  other  is  a  civil  action. 

§7.  [7.]  liemediea  not  merged. 

Where  the  violation  of  a  right  admits  of  both  a  civil  and 
criminal  remedy,  the  right  to  prosecnte  the  one  is  not  merged 
in  the  other. 

§  8.  [S.]  {Am'd  1849.J  Division  of  act. 

This  act  is  divided  into  two  parts  : 

The  first  relates  to  the  courts  of  justice,  and  their  jnrisdic- 
tion ; 

The  second  relates  to  civil  actions  commenced  in  the  eonrts 
of  this  State  af^er  the  first  day  of  July,  1848,  except  when  otliei"- 
wise  provided  tlierein,  and  is  .distributed  into  fifteen  titles. 
The  first  four  [§§  69  to  136,  both  inclusive]  relate  to  actions  in 
all  the  courts  of  tbe  State  ;  and  the  others,  to  actions  in  the 
Bupreme  court,  in  the  county  courts,  in  the  superior  court  of  the 
city  of  New  York,  in  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  in  the  mayoi's  courts  of  cities,  and 
in  the  recorders'  courts  of  cities,  and  to  appeals  to  the  court  of 
appeals,  to  the  supreme  court,  to  the  county  conrts,  and  to  the 
superior  court  of  the  city  of  New  York. 
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20  DivMios  or  Am.  [§8. 

doll,  a.  137 ;  3  Oode  B.  TO ;  Tnueott  t.  Knff,  4  How.  178 ;  Tiomp^  t.  SlancM- 
ard,  id.  S60 ;  D<iif  v.  Brown,  id.  439.  See,  bowerer,  Kamxm  t.  Martin,  2  Band. 
789 ;  8  Code  R  208 ;  and  §  469,  pott.) 

a.  All  the  provMoiw  ot  the  code  Apply  to  all  i«coniizaincee  foriblted  In  anj 
court  of  general  BesslonB,  or  ojer  ana  teraUner  withiii  the  Btate.  (Laws  IBSS, 
p.  SOB,  ch.  a,  B.  1.) 

b.  liiero  is  no  lomrer  aaj  appeal  to  the  eoperlor  cotirt  (See  Wood  t.  lUig, 
8  Hilton,  S86 ;  IbuSiu  t.  JKhjw  V'-'^-  Y;  G  A.bb.  844) 
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(9.]  OOOKn  ABD  TBEQt  JUBIBDIOm>K> 


PABT  I. 


OF   THB  tX>CinB   OP  JTOTICE   AMD    THEIR   JUBISDICTIOK. 


TITLE  L  Of  th«  Coubts  in  seheku. 
XL  Of  ths  Codbi  or  Appkalb. 
m.    Of  thk  SnPKEMB  Coubt,  Cibocit  Codbts,  add  Cocxn  OF 

Oiks  aitd  Tebkikxb. 
IT.    Of  thx  OoninT  Coubtb. 
T.    Or  THx  SnPKBioR  CottBT  AND  Coubt  of  CoimoN  Pleas  in  ths 

CtTY  OF  Nbw  YoaK,  AMD  THB  Uatobb'  akd  Recobdxk'b 

Cocbts  m  othkb  omES. 
VL    Of  THB  Courts  of  JuflncKB  of  thb  Pbacb. 
TIL    Of  Jvsraxtf  and  othbr  isrEBioB  coubtb  m  ctrmL 


TITLE    L 

Of  the  Cowts  in  general. 

BictioitO.    TheteTeralconitBofthlBBtat& 
1(L    Th^JmisdictbngeneTallj. 

§  9.  [9.]  (Am'd  1849.)    The  eeveral  oourU. 

The  foUowiog  are  the  conrta  of  justice  of  tbia  State. 

1.  Hie  court  for  trial  of  impeachmenta. 

S.  The  conrt  of  appeals. 

3.  The  Bnpreme  coarL 

4.  The  circnit  courts. 

5.  The  courts  of  oyer  aod  temuner. 

6.  The  county  coarts. 

7.  The  courts  of  sesaioDS. 

8.  The  conrta  of  special  seaaions. 

9.  'Sba  surrogates'  conrts. 

10.  The  codrta  of  justices  of  the  peace. 

11.  The  snperior  coart  of  the  city  of  New  York. 

12.  The  court  of  common  pleas  for  the  city  and  coaoty  of 

New  York. 
IS.  Tha  mayors'  conrta  of  cities. 
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Sit  OOUBn   AMD  TBXIB  JDKIBDHmOS.  [§  10. 

14.  The  recorders'  courts  of  cities. 

15.  The  marine  court  of  the  city  of  New  Tort. 

16.  The  juBtices'  [district]  courts  in  the  city  of  New  York. 

17.  The  justices'  courts  of  cities. 
IS.  The  police  courts. 

a.  This  enntneration  la  &r  from  complete ;  at  least,  it  owUa  the  Cltr  Conit 
of  Brooklyn,  and  the  Superior  Court  of  the  citj  of  Bq&Io. 

§  10.  [10.]  TTieir  Juriadidion  generally. 

Tlieee  courts  shall  continue  to  exercise  the  jarisdiction  now 
vested  in  tliem  respectively,  except;  as  otherwise  prescribed  by 
this  act. 

A.  If  two  actions  between  the  Mtne  parties,  nnd  upon  the  umeeabject  matter, 
are  bronght  in  two  different  conrts,  the  court  which  flnt  acquires  juriniicCion 
•hould  dispose  of  the  whole  controTersy  {McCarthg  t.  tiakr,  0  Abb.  IM). 

e.  ThB    CODRTfl    HATX    JTBISDICTIOK 

Of  an  action  for  an  assault  committed  in  the  Brooklyn  Navy  Yard,  although 
the  State  has  ceded  excluaiTC  ]url<uliction  of  that  place  to  the  United  States 
{Culver,  City  Judge,  ^T»atTx>ng  y.  Footi,  11  Abb.  S84  overruling  16  How.  337).    - 

Foreign  governments  may  huc  and  be  sued  in  the  courts  of  this  Slate  In 
their  federative  name  Ut-puUit  ■/  Mexico  v.  A  rmgoi;  II  IIow.  1 ;  3  Abb.  437 ; 
8  id.  470 ;  Man,.itig  v.  Slatt  o/Mcaragaa,  U  How.  017  ;  Ihiajirld  y.  St  tt  of  Uli- 
ai»r5,  a«  Wead.  IW ; -B»rra// V.  J-flM  (,  3  Paige,  I  a4 ;  tiijea  y.  W"o«iwort*,8^.  183). 

Although  a  State  of  the  United  States  has  adopted  an  ordinance  of  secession, 
it  may  nevertheless  sue  in  the  courts  of  tbia  state  <//.  S.  y.  Vittor,  10  Abb.  158). 

The  United  States  or  a  State  may  conaent  to  be  sued  in  a  State  court  [Tte 
Pioj  it  qf  Michigan  v.  J'Aren.'j:  Bank,  4  Bosw.  3B3). 

Of  actions  egainat  foreign  ei^ecutors  or  administrators  who  are  residenta  of..- 
the  Stale.  [Gvtick  V.  O'u/^,  33  Barb.  D2,  21  How.  23 ;  MmHalKOt  y.  C/onr,  82 
Barb.  190 ;  and  see  Srrt  y.  {,■«'(,  B  Abb.  483  and  vott,  in  note  to  §  143,  sub.  1, 
PMnliff  .uing  a,  txt,:ulor) 

Of  an  action  against  officers  of  the  United  States  Ooyemmont  In  cert^n 
caeca.  See  Eipla/  v.  GJ.\on,  9  Johns.  201 ;  iU  Sioctv,  10  id.  828 :  Hofi  y.  6'/»- 
ton,  18  id.  141 ;  WilKn  y.  UcK^nae,  7  HiLl,  95 ;  TkU  y.  ftttoa,  1  Coms.  687 ; 
S.  C.  a  Barb.  513 ;  McButt  y.  Murray,  10  Abb.  IBS. 

To  cootpel  a  party  to  convey  lands  in  another  Stat«.  (Builtt  t.  Sidir,  10 
N.  Y.  a03 ;  (?ar5«r  y.  OjrJ.n,  33  N.  Y,,  827:  JVew™  y.  Amuon,  18  N.  Y.,  587  ; 
/(BB.  r  T.  Sauiorn,  87  Barb.  610.) 

For  a  f^udulent  conspiracy  formed  by  defendants  in  another  State,  to  divest 
plaintiff  of  his  title  to  liuida  in  this  Slate  where  the  relief  sought  ia  damages 
for  the  wrong  (i/uuins  y.  Be/den,  6  Abb.  103). 

To  discharge  on  habeas  corpus  persons  enllBtcd  In  the  U.  9.  army  (Ht  Cart- 
tot,  7  Cow.  471 ;  see  fc  /«W,  13  Abb.  118 ;  Je>  PMoit,  9  id  386 ;  U.  S.  y.  »"«- 
gall,  5  Hm,  16  J  R,  Firguton.  S  Johns.  330;  Bt  Uuikd,  1  Johns.  Caa.  186 
tee  Be  Bapum,  40  Barb.  S4). 

Of  actions  on  bonds  given  for  duUes  to  tbo  U.  8.  {U.  B.  r.  Dodgt,  14  Johns.  95). 
On  actions  by  collectors  of  V.  S.  cuatoms  upon  receptor's  agreement  for 
B»fo-keeping  of  fori'elted  gooda  (Soi//y  y,  Cltctlaad,  10  Wend.  16^ 

Of  actiona  for  torts  at  sea  {Percival  y.  Ilick-ti,  IB  Johns.  3iS7 ;  and  »ee  JVerion 
T  Uulltli,  IS  id.  837 ;  WUtm  y.  JTciJniu,  7  Hill,  K ;  Gardmr  y.  Titmm;  14 
Johna.  184)  -.      .  , 
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Of  actions  TeBpecting  real  estate  out  of  this  Btate  (Woiu  t.  Klimtv,  6  fllU 

tt;  i/tuHu  T.  ^«U«,  6  Abb.  1G5  i  VVorJ  T.  ^'Tnfoiiifu,  Hopk.'BIS:  ■ftUtteol:  V. 

CaMBdy,  3  Edw.  tS3 ;  Siatur  V.  Oirroll,  2  SondC  Ck  GTS ;  2>(  A7.b  t.  K'Miut, 

8 iA  18$ ;  l/lvtmoit  Y.  Lravia,  23  Barb.  03). 
Of  an  action  on  a  contract  made  in  a  foreign  conntiy,  not  itamped  M 

required  bj  the  law  of  tlie  countrj  where  made  iSktarur  j.  Tiuktr,  M 
Bub.  83S>. 

Of  an  action  niwn  a  pollcj  of  inannDCe  iMned  within  this  State  by  «  nrf- 
d«it  agent  of  a  foreini  insurance  companr  (Bumi  t.  J^ovindai  Int.  Co.,  3S 
Barb.  &S ;  and  see  yVaUou  y.  Caioi  Bk ,  S  &nd.  438,  affirmed  in  the  Court  of 
Ajqteala  h>  aaid,  4  Buer,  606,  and  see  pott,  sec.  427J. 

Tbb  coubts  hats  not  juribdictiok 

To  entertain  an  acUon  brought  againBt  the  State  Itself  except  ai  antliorizad 
by  statute  (iTHnfu/T.  The  PtopU,i  AM\}.  %&5 ;  6'arr  t.  .B"VA(,  1  Barb,  ch.  IffT). 

Of  an  action  in  which  a  foreign  consul  is  defendant,  either  alone  or  with 
Otben  {Satk  A«r  Ba«k  t.  h-ffma^,  14  Abb.  72) ;  and  It  is  do  answer  to  an 
■pplication  to  Tacate  the  proceedings  in  such  an  action  that  since  the  action 
tru  commenced  the  exequator  of  the  said  consul  boa  been  revoked  lid., ;  nor 
io  the  case  of  a  consul  sued  jointly  nitli  others  can  tliff  State  court  retain 
JniMiction  of  the  action  by  Btrlkiug  out  the  name  of  the  consul,  and  pro- 
ceeding against  the  other  defendants  (i^.),  and  see  TcuUciy.  Bclvmdt,  19  Bow. 
418 ;  Valarino  v.  Thforajmtn,  S  Selden,  STS.  The  eiemplton  of  a  consul  la  not 
penonai,  and  he  cannot  w^re  it  t  YuUirino  t.  TAompMon,  8  Belden,  676 ;  and  sea 
IBarb.'Ug;!  Band.  690). 

For  a  treepass  on  real  property  in  another  State  {Hurd  r  Millar,  3  Hilton, 
£40 :  W-ti,  T.  Kinney,  23  Wend.  484). 

To  reatrain  the  prosecution  ofon  action  in  another  Btate  (FTiV/i'anfT.JjrraM/t, 
St  Barb.  364 ;  Miub.U  v  Bmtk.  2  Paige,  000 :  Miadi  t.  Utrritt,  id.  402 ;  Baitf 
v.fltder,10  N.Y.363;  see,  howcTer,  >'if W  T.  ifo/ir(»t,  8  Abb.  877 ;  McKay, 
rmhif,  7  Cranch,  27B ;  PhtUn  y.  Smi>h,  %  Cal.  B20 ;  lAgg,  v.  WoUott,  4  Cranch, 
ITS  1  iKll  V.  nut,  28  Barb.  33  ;  and  ace  in  note  to  g  2  ie,;H>r(). 

To  declare  void  a  proceeding  in  a  court  of  another  State  [SU  t.  BJt,  28 
Barb.  23),  unless  there  is  an  attempt  to  enforce  such  proceeding  in  a  court  <k 
this  State.    {Id.  D.Uan  t.  Pt.rce,  2  Reman,  150.) 

Of  an  action  on  contract  against  an  Indian  [HitiirtgiY.  /arnrr,4Coms.  298). 

Of  actions  betweeu  citizens  of  another  State  for  personal  torts,  as  assault  or 
ftlse  imprisonment,  committed  witliln  the  jut^sdiction  of  that  other  State. 
(Jfc/»r  T.  JftChA-,  10  Abb.  320;  36  Hbw.  257;  Smi'h  t.  Bull,  17  Wend.  838; 
t-.fer  V.  WrigAt,  2  Hill,  320 ;  B-aoi  T.  Bag  S'^tc  Co.,  87  Bofrb.  348 ;  6  Abb.  41S ; 
16  How.  1  ;  and  see  Ar,ut.o«g  r.  Foott,  11  Abb.  884 ;  19  How.  387 ;  Ji^d's  T. 
ail,  12  Barb.  031 ;  and  Jloton^  t.  Doa;  8  Abb.  810  ;  tontra.) 

The  courts  of  this  State  will  not  enforce  the  penal  laws  of  the  United  Stales 
(U.  S.  T.  Laihnp,  17  Johnson,  fl)  nor  of  any  other  Slate  (Scovillt  t.  C<'j>JiM,  id. 
838)  nor  a  foreign  bankrupt  or  reTCOue  law  {UotiUauai  t.  C'un,  84  Barb.  66 ; 
BHnntr  T.  TTn^,  34  Barb.  3S8>. 

Nor  adj  udicate  on  the  right  to  salrage  ( Safer  v.  Hoag,  8  Selden,  663 ;  Pirt  t. 
Cnmlt,  a  Barb.  309 ;  see,  howerer,  Cathatn  t.  OraneU,  1  Sand.  715 ;  Co»Aiii«r« 
T.  De  Wolf,  2  id.  87B). 

For  daaiages  for  InMngement  of  a  patent  (Burrall  v.  Jtvit,  3  Paige,  134),  or 
copyright  {Dudley  t,  Mayhno,  8  Corns.  Q  i,  or  where  the  eilBtenco  and  ratidity 
of  a  patent  for  icTention  must  necessarily  be  shown  to  enable  the  plaintiff  to 
recover  ( Ttmlmum  v.  Bamll,  4  Abb.  266). 

Aa  to  the  territorial  jurlsdicUon  of  the  State.  SeelR  B.61;  JCiiii^  t.  Tit 
Pteplt,  8  Selden,  2B7 ;  Thi  Peoplt  v.  BU«,  8  HiU,  809. 

As  to  the  J  urisdictions  of  the  several  courts.  Bee  post ;  Utiea  II,  HI,  IV,  T, 
YIVII. 

The  Judges  of  the  Btate  courts  have  no  power  to  itsae  a  writ  of  bfiivi  eerpnt 
in  caaes  ofcommitment  or  detainer  under  the  authority  of  the  United  States. 
(A  Boptm,  40  Barb.  84.) 

b.  Actiosb  AJtD  PBOCBsmmM  AOAnnrr  the  Uator,  Ac.,  ov  Nkw  Tons.— 
Tlie  supreme  court  in  the  first  district,  the  court  of  common  pleas  and  tlis 
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■ctionBB  or  pecial  proceedings  wherein  tbe  Havor,  Aldennen  and  Ccnmi 
hltj  of  nid  dtr  are  parties  defendant  (Laws  1660,  p.  6U,  ch.  870,  a.  1). 
Toe  Piaoplt  t.  jlr.  T.  SBariem  A  A  Cb.,  26  How.  S^ 

No  scUon  or  ipedal  proceedioc  can  be  m^ntained  sKsinst  said  Uayor,  Ac., 
nnless  it "  appear  by  and  as  on  all^ation  In  "  the  complaint  or  moving  papers 
that  at  least  twenty  days  hare  elapeed  since  the  claim  on  which  such  action 
or  proceeding  is  founded  was  presented  to  tbe  Comptroller  of  said  ci^  for  ad- 
Jnitment,  and  that,  upon  a  aecond  demand  in  inriiing  being  made  on  "  eud 
Comptroller  after  the  eiplration  of  said  twenty  days,"  said  Comptroller  "  n^- 
lected  or  refused  to  make  an  adjustment  or  payment "  of  aald  claim.  {Id.  a.  £) 

Judgment  for  plaintiff  in  any  such  action  or  proceeding  carries  eoMa  vlUt- 
ont  rward  to  the  amount  of  the  recovery.    (Id.  a.  3. ) 

In  UM  adjustment  of  clsjms  by  the  Comptroller,  be  may  admlntotCT  oaths  to 
cUmants  ^d  wiUieflses,  and  examine  them  on  all  matters  pertinent  to  Ui^ 
dalm.    {A.  S.B.) 

All  process  and  papers  for  the  commencement  of  actions  and  proceedings 
ag^nst  the  Corporation  of  eaid  City  must  be  served  on  the  Mayor,  Ckimp- 
troller,  or  Counsel  to  the  Corporation.    (W.  «.  tl 

No  execution  can  be  levied  on  the  property  of  said  dty  nnUl  after  t«n  day^ 
notice  in  wiitiitf  of  the  issuing  said  execution  has  been  given  to  the  Comp- 
troller of  laid  cUy.    (/''.  a  S.  1 

Tbe  preceding  provisions  only  apply  to  actions  or  proceedings  ctmunenced 
after  April  1471860.    (Id.  ■.  0.) 

As  to  costs  and  as  to  appeals  in  actions  against  municipal  corporstiona. 
(SeelawBlSSg,  Ch.  263,  s.  Si  laws  1806,  ch.SSC  In  notes  to  sections  808,  833, 
aadSMpoaL)  , 
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TITLE  n. 
The  CouH  of  AppeaU* 

11.  IlsJnriadlcUoii. 

12.  Power  of  Court, 

13.  Terms.    Preference  of  caoMH  • 

14.  Judgment,  how  giveo. 

15.  ShenK  to  provide  roomB,  £c 

16.  Court, whei«held,a4]oumment 

%  11.  [11.]  (Am'd  1849, 1851, 1852, 1867, 1862.)  Juritdiction. 

The  court  of  appeals  Bball  have  excluBive  jurisdiction  to  re- 
view npOD  appeal  every  actoal  determinatiou  hereafter  made 
at  a  general  teim  br  the  anpreme  court,  or  bj  the  superior 
court  of  the  citj  of  Kew  York,  or  Uie  court  of  common  pleas 
for  tie  city  and  conoty  of  New  Tork,  or  the  superior  court  of 
the  city  of  BTifFiilo,t  io  the  following  cases,  aud  no  other : 

1.  In  a  judgment  in  an  action  commenced  therein  or 
bronght  there  from  another  court ;  and  npon  the  appeal  from 
such  judgment,  to  review  any  intermediate  order  involving  the 
ments,  and  necessaniy  affecting  tlie  judgment 

2.  In  an  order  affecting  a  Bubetantial  right,  made  in  sach 
action,  when  such  order  in  effect  determines  the  action,  and 
prevents  a  judgment  from  which  an  appeal  might  be  taken, 
and  when  such  order  grants  or  refuses  a  new  trial ;  hut  no  ap- 
peal to  the  coart  of  appeals,  from  an  order  granting  a  new  trial, 
shall  be  effectual  for  any  purpose,  unless  the  notice  of  appeal 
contain  an  assent  on  the  part  of  the  appellant  that  if  the  order 
be  affirmed,  judgment  absolute  shall  be  rendered  against  the 
appellant.  Upon  every  appeal  from  an  order  granting  a  new 
trial,  if  the  court  of  appeals  shall  determine  that  no  error  was 
committed  in  granting  the  new  trial,  they  shall  render  judg- 
ment absolute  upon  the  right  of  tlie  appellant ;  and  after  the 
proceedings  are  remitted  to  the  court  from  which  the  appeal 
was  taken,  an  assessment  of  dainagea,  or  other  proceedings  to 
render  the  judgment  effectual,  may  be  there  had,  in  cases 
where  such  subsequent  proceedings  are  requisite. 

S.  Id  a  final  order  affecting  a  substantial  right  made  in  a 
special  proceeding,  or  npon  a  summary  application,  in  an  ac- 
tion after  judgment. 

■SMBtaM,ln.^ppei)iUx.  f  Lawal8B7,Tcd.l,p.7S8,8S, 
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Bat  no  more  ttian  two  reliearioga  diall  be  h&d ;  aDd  if  on 
the  second  rehearlug  five  jadgea  do  not  concnr,  the  jadgmeat 
shall  be  affirmed. 

a.  Tbia  section  doee  no  more  than  restore  the  common  law,  u  ft  had  been 
preriooslT  imdentood  and  acted  on  In  this  State.  (Miuon  t.  Joiui,  8  Corns.  S76 : 
8  Code  R  164.) 

b.  An  afllnnance  upon  an  equal  dtrision  of  the  court,  merely  determinea  th« 
particular  case,  and  leaves  the  question  involved  in  it  open  for  consideration  in 
any  fiiture  case  in  which  thev  may  arise  (Mana  t.  Oeold,  1  Keman,  ^1 ;  TAe 
Piopte  V.  Mi^or  of  Nea  Torli,  35  Wend.  3S2} ;  and  where  the  court  are  equally 
divided,  a  rehearing  cannot,  In  the  abnence  of  statutory  authority,  he  allowed. 
(lb.  Martin  v.  flunto'*  Ltaoe.  1  Wheat.  85S.) 

e.  Where  judgment  Is  pronotmced  <n  open  court  holden  by  eight  ludgea, 
viUiout  any  dissent  at  the  lime,  neither  partv  can  go  behind  such  public  act, 
and  attack  the  Judgment  on  the  eround  of  wnat  may  have  taken  place  among 
the  jndges  in  their  private  consultations,  (ifiuofi  t.  Jmet,  8  Corns.  37S ;  Oakl^ 
V.  A^nuiail,  ib.  fi4T.) 

d.  A.  Judgment  ofafllrnuuice  ahoold  is  the  absence  of  dlsBent,  be  Held  an  af- 
firmance, not  only  of  thejudgment,  but  of  the  precise  propocdtion  decided  by 
the  court  below.    (Ofmrt  t.  Clark,  IS  Barb.  67.) 

§  15.     Sheriff  to  provids  rooms. 

If,  at  a  term  of  the  court  of  appeals,  proper  and  conreaient 
rooniB,  both  for  the  cooBnltation  of  the  jodges  and  the  holding 
of  the  conrt,  with  fnmitore,  attendants,  fuel,  lighta,  and  sta- 
tionery saitable  and  sufficient  for  the  transaction  of  its  bnsiaesB, 
he  not  provided  for  it  in  the  place  wliere  by  law  the  court  may 
be  held,  the  court  may  order  the  sherifi*  of  the  county  to  make 
each  provision,  and  the  expense  incurred  by  him  in  carrying 
the  order  into  effect  shall  be  a  county  charge. 

16.  (Am'd  1851.)  Court,  where  hdd.  Adjournment. 
Tlie  court  of  appeals  may  be  held  in  other  buildings  than 
those  designated  by  law  as  places  for  holding  courts,  and  at  a 
different  place,  in  the  same  city,  from  that  at  which  it  is' 
appoiated  to  be  held.  Any  one  or  more  of  the  judges  may 
adjourn  the  court,  with  the  like  effect  as  if  all  were  present. 
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Of  iht  SupretM  Court,*  Circuit  C&urU^  and  (hurts  <^  Oyer 
and  Terminer. 


J  terms. 

JadnneDt,  how  glYeD. 
3(L    Specul  terms,  Ac 
ai.    Circuit  ancl  oyei  ftnd  terminer  together. 
Sa.    Times  and  places  of  holding  courts. 
2S.    Xztraordinarj  tenns,  Ac. 
Si.    Coorts,  wbere  held. 
3S.    PablicMion  of  appointment. 
28.    Insbiiit;  of  Judge. 

27.  BuMuesB  out  of  court    Transfer  of  trndness. 

28.  Booms,  Ac,  how  Aimiahed. 

§  17.  [15.]  (Am'd  1849.)     Termg. 

All  statutes,  now  in  furce,  providing  for  the  designation  of 
the  times  and  places  of  holding  the  general  and  special  terma 

*  Jurudietion  ef  lAt  Sapitmt  Ooart. 

a.  The  supreme  conrt  has  all  the  powers  of  the  supreme  court  and  the  former 
court  of  chancery.  Onderdonk  t.  Molt,  34  Barb.  106 ;  ifyart  t.  Batbaek,  4 
How.  83 ;  l^trt  y.  SorUind,  id.  and  see  ante  p.  23  e,  and  the  constitution,  art.  tL 


•ec.  3-« ;  2  R.  a  259,  s.  1 ;  ifi.  234,  a  60 ;  Lswa  1847,  p.  SaS,  s.  18 ;  Laws  II 
282;  Laws  1848.  p.  27;  ib.  p.  117;  iS.  p.  180;  Laws  18S0,  ""  " 
Iawb  1851,  p.  808 ;  Laws  18^,  p.  601 ;  Laws  1893,  p.  526. 


147,  p.  SaS,  s.  18 ;  Laws  1848,  p. 
;  Laws  1850,  p.  90;  «.  p.»; 


b.  The  supreme  court  has  JuriscllctioQ  of  an  action  in  the  nature  of  a  suit  In 
equitT  where  the  amount  in  dispute  Is  less  than  (100,  s.  87  art.  2,  tit.  3.  ch.  1, 
part  8  of  the  Revised  Statutes,  which  required  Uie  court  of  chancei?  t*  dis- 
ndM  everr  snlt  where  the  matter  in  dispute  was  less  than  $100  is  repealed. 
CUws  18S2,  p.  8»,  s.  89 ;  Laws  ]e6-<>,  p.  664,  B.  9,  and  see  MaOory  r.  Norton,  21 
Barb.  434 ;  BramiM  v.  JoAnunt,  26  How.  27  and  Sartfield  r.  Vaughns,  15  Abb. 
«G ;  88  Barb.  444,  rer's'g  B.  C.  14  Abb.  307 ;  and  BAepard  v.  Walier,  T  How.  46) 
OMm  t.  SL  John,  la  ^w.  8S7 ;  576 ;  MartA  t.  Benum,  19  How.  415 ;  11  Abb. 
241  and  note;  Dur/utm  t.  WdaTd,  16  How.  423.  In  Sar^jkld  t.  Vauglutr, 
(*upra)  the  Tslue  of  the  property  in  dispute  was  less  tiian  $50. 

(L  The  supreme  court  may  decree  the  cancellation  of  a  void  mortage  whldi 
is  a  clond  on  property  out  of  the  Stale.  IWiBiami  y.  AyravU,  81  Barb.  864) 
It  may  determine  the  validity  oT  any  sctutd  or  alleged  devise  or  will  of  real 
estate  (Laws  1853,  p.  S2^,  and  may  vacate  the  entry  of  satisbciion  of  a  final 
decreeof  the  court  of  chancery,  entered  on  l(a  records  prior  to  1846,  on  the 
return  of  an  eiecutton  sstisfled,  and  order  a  new  execution  to  be  Issued.  {Sug- 
4am  V.  BMea,  Ct  of  Appeals,  OcL  1353.)  It  has  power  to  authorize  the  leas- 
ing or  sale  and  conveyance  of  the  real  estate  of  benevolent,  charitable,  scienti- 
fic, mlsBionary  societice  or  orphan  asylums,  (Laws  1801,  p.  64,  ch.  581  It  has 
the  power  to  exercise  such  an  efficient  control  over  every  proceeding  in  an 
action  pen^ng  in  it,  as  effectually  to  protect  every  person  Interested^  In  the 
result  from  Injustice  and  fVaud,  and  it  will  not  allow  llaelf  to  be  made  th«  In- 
strument of  wrong.    {LovAer  \.  Mayw e(f  N.  Y.,  36Barb.a^) 

An  action  npon  an  award  may  be  brou^t  in  the  supreme  court,  allhoogh 
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of  the  snpreme  court,  and  ihe  circuit  eonrts,  and  courts  of 
ojer  and  terminer,  and  of  the  judges  who  ehalL  hold  the  eame, 
are  repealed  from  and  afier  the  first  da;  of  Jul;,  1848;   and 

Ifae  submission  prorldes  for  ladgmmt  tn  tbe  county  conit  {JBamtide  v.  Whit- 
wy,  21  N.  T.  I«.) 

a.  ha  application  to  sell  tbo  real  estate  of  a  rellglooB  corporation  maj  bemade 
to  the  supreme  court  (ffjatt  t.  Bm*>n,  23  Barb.  327  j  4  Abb.  182.  See  Code 
1.  30.  Bubd.  0,  and  see  supreme  court  rule  regulating  the  a^pUcatUui,  In  Ap> 

b.  Tbe  sUtntory  powers  or  the  BQpreme  court  ma;  be  exHdsedbr  the  oonrt 
at  either  a  general  or  special  term,  tmleas  there  be  some  slatnte  specially  re- 
stricting the  court.  {Trat^  t.  Tatmagt,  1  Abb.  46S.)  Its  Jurisdiction  in  the 
matters  of  street  openings  in  the  city  of  New  York,  te  exercised  as  a  court, 
and  not  as  a  tribunal  of  inferior  Jnriftdlctlon.  (/n  rs  Canal  ttreet,  2  Eeman, 
«0.) 

e.  The  supreme  court  cannot  by  certiorari  arrest  a  special  proceeding  institut- 
ed before  a  Judge  of  another  court,  prior  to  any  final  detem^ation  of  the 
matter.    {DerUn  t.  Pratt,  11  AbU  888.) 

d.  Thewbolepowerof  the  court  to  order  the  saleof  the  lands  of  in&nla  lade- 
rived  from  the  statute.    (Ondeniaak  t,  Moll,  di  Barb.  106.) 

TratvftrofeauMto: 

A  As  to  the  transfer  of  causes  to  the  supreme  court  from  the  New  York  Su- 
perior Court  and  Court  of  Common  Pleas,  see  section  33,  port  /  from  the  Su- 
perior Court  of  Buffalo,  see  Laws  1857,  voL  1,  p.  7S6 ;  and  fTom  coanty  coorta 
see  section  80,  subd.  13  poel;  and  it^ictiona  or  proceedings  in  the  City  Court 
of  Brooklyn,  or  before  the  City  Judge  of  Brooklyn,  in  which  the  said  City- 
Judge  shall  have  acted  aa  attorney  Or  counsel,  or  shall  be  interested,  or  ia 
which  he  would  l>e  excluded  as  a  juror  by  reason  of  consanguiuity  or  affinity 
to  either  party,  may  be  transferred  to  the  supreme  court  and  tried  in  the 
county  of  Kings  on  the  Judge  making  a  certihcate  stating  the  facta,  and  filing 
said  certificate  with  the  county  clerk  of  Kings  county.    (Laws  1801,  ch.  80) 

Circuits; 

/  By  Laws  ori347  (p.  tB6,  a.  22),  these  eonrts  have  the  same  powers,  and  exer- 
cise the  same  Jurisdiction,  as  tliat  posseeaed  and  exercised  by  tbe  circuit  courts 
then  existing,  so  fiir  as  they  were  consistent  with  that  act ;  and  all  laws  relat- 
ing Ifl  the  former  circuit  courts  were  mode  applicable  to  the  present  circuit 
Aiurts,  BO  &r  as  the  same  were  consistent  with  that  act  Hardly  any  step, 
except  to  try  or  refer,  can  be  taken  at  the  circuit  in  a  cause  pending  in  the 
supreme  court  [Mann  t.  Taylor,  1  -Code  R.  N.  S.  888) ;  and  except  to  grant  a 
new  trial  on  the  Judgn's  minutes.    Bee  Mofat  t.  Ford,  14  Barb.  577. 

OTKR  and  TEHMrSEB ; 

g.  The  oyer  and  terminer  in  the  several  counties  Is  a  permanent  and  conttna- 
ous  court  Its  successive  sessions  are  terms  of  the  same  and  not  distinct  tri- 
bunala  The  oyer  and  terminer  has  no  power  to  order  a  new  trial  npon  the 
merits,  after  a  conviction  fbr  felony.  (The  Peor^  ».  Appo,  20  N.  Y.  681 ; 
AfBrming  S.  C.  16  How.  300,  and  see  Ths  Per/pit  v.  Dukhoi  Over  and  Terntintr, 
SBarbTM) 

Removal  of  Caukb  fbou  State  CocmT  raro  U.  S.  Cnwrmr  Court. 

A./n«)Aa(<<i«s.'Acau8e  may  be  removed  from  a  state  court  into  a  U.  8.  clrcnU 
court  where  (Ik  tbe  parties  plaintiff  and  defendant  are  cUaens  each  of  a  differ- 
ent state,  and  (2)  where  the  sum  or  valne  in  dispute  exceeds  $500.  The  man- 
ner of  removal  is  by  filing,  at  the  lime  of  entering  an  appearance  in  tbe  State 
court,apetition  and  bond  on  behalf  of  the  petitioner  to  enter  process  at  the 
next  term  of  the  circuit  court  (1 II.  B.  Stat,  at  large,  78 ;  and  see  Act  of  Congress 
of  Hareh  3,  1863 ;  and  Jona  v.  Beinard,  20  How.  38 ;  40  Barb.  563,  reversed 
26  Bart).  438 ;  and  Wood  v.  MaUKtui*,  2  Blatchford  C.  C.  Bep.  370). 
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the  order  of  the  supreme  court  adopted  July  14,  1847, 
prescribing  the  times  and  places  of  holding  the  general  and 
special  terms  of  the  court,  and  the  ciicuit  courts,  and  conrte  of 

The  ralne  in  dispute  is  determined  bj  the  amount  orij/indSf  claimed  in  the 
mit — and  the  deftndant'B  right  to  removal  Cftnni  ■'-■-■' 
Jie  plalnliffto  amend  by  redudng  hla  claim  to 
Zfru^,  8  At>h.  S06  note,  and  cases  there  cited> 

U  tome,  onlv,  of  the  defendants  nslde  out  of  the  State,  no  removal  can  be 
faftd  {F^areMd  v.  Darand,  8  Abb.  305 ;  Pmniit  t.  Bnmnan,  2  Blatchford  168), 
And  where  three  aliens  and  ono  citizen  of  Kcw  York  united  in  a  suit  against 
a  Connecticat  corporation,  it  was  held  there  could  I>e  no  removal  {DennitU/n 
T,  jv:  T.itlf.  Hatien  S.  R  Co.,  2  Abb.  276  j  41o ;  1  Hilton,  03 ;  and  see  Leonard 
T.  Jatnism,  3  Edw.  Ch.  Id6). 

The  court  will  not  order  the  remoral  of  an  action  by  on  asdgnee  of  a  pro- 
missory note  brought  to  recover  damages  for  not  properly  presenting  and  pro- 
testing  said  note  {ATidertoit  r.  Majai^ietiirer't  Sank,  14  Abti.  486),  nor  an 
action  to  ei^oin  a  party  from  prosecutmg  an  action  {Bagen  v.  Rogmra,  1  Paige, 
183). 

An  onlBtonding  injuDcUon  does  not  prevrat  th«  removal  {Byam  v.  BUtmt, 
4Edw.Cfa.llD). 

A  foreign  insurance  company  created  l>y  the  laws  of  another  state,  but  do- 
me bosinen  in  this  state.  In  compliance  with  oar  laws,  on  being  ened  by  a 
citizen  of  this  Btate,  cannot  remove  the  cause  on  the  groond  of  its  being  a  citi- 
un  of  another  state  {SUanu  v.  P/uenCc  Int.  Co.,  S4  How.  517). 

In  an  action  in  winch  a  corporation  is  a  paiiy,  if  some  of  the  corporator* 
are  dlizens  of  the  same  state  with  the  adverse  party,  the  cause  cannot  be  re-, 
moved  (Sorih  Biner  Bteamboal  Co.  v.  Hafman,  5  Johns.  Ch.  800.) 

A  proceeding  to  charge  Joint  debtors  under  section  3T6  of  the  Code,  cumot 
be  removed  {FairehGd  v.  DiiTand.  8  Abb.  305). 

When  there  are  two  circuit  courts  within  the  state,  the  court  below  may 
remove  the  cause  to  either  {Suydam  v.  SrnUA,  1  Denio,  863 ;  NorUm  v.  Boj/ei,  4 
Denio,  S45). 

ATA^TMb'tHm.— The  statute  docs  not  state  what  the  petition  shall  contain.  It 


dioold,  however,  contaht  a  statement  of  the  fhcts  necessaiy  to  anthorize  a  re- 
moval It  must  state  the  petitioner  is  a  citizen  of  another  stale.  To  say  he 
is  a  resident  is  not  snfflcieat  (Corp  v.  Vermilye,  3  Johns.  145).  If  the  stato- 
ment  of  a  material  fact  is  sccideDtolly  omitted,  the  omission  may  bo  supplied 
oy  amendment  {Field  v.  Blair,  1  Code  Bep.  N.  8.  8fl2).  The  petition  need  not 
oe  rigned  by  the  petitioner  personally.  The  signature  of  the  attorney  is  suf- 
flcient  ( Vandetoorl  v.  Palmer,  4  Duer,  677). 

b.  Thebond. — The  bond  need  not  be  eiecaWd  by  the  petitioner.  Execution  by 
the  sureties  is  sutBcient  ( Fanifcrofwf  v.  Palmer,  4  Duer,  077),  The  bond  should 
lie  several,  as  well  as  joint  {Roberlt  v.  Cannington,  3  Hall,  049).  A  bond  in  a 
penalty  of  |1000,  held  sulEcient  {BlanduiTd  v.  DieiglU,  13  Wend,  102).  In  that 
case  $14,000  was  claimed,  but  defendant  had  not  been  arrested.  In  Joiiei  v. 
Beward,  26  How.  438,  the  court  say :  "I  think  the  court  should  not  approve 
any  sureties  unless  the  amount  of  the  bond  ia  equal  to  the  sum  In  wlilch  the 
defendant  has  been  held  to  boIL 

e.  jlOT)Mro?w«,~-Filing  notice  of  appeflrance  with  the  clerk  is  an  appearane4 
enUred  \Widd  v.  Blair,  1  Code  Rep.  K.  S.  202) ;  so  ia  a  motion  to  diacharge 
from  arrest  {DaH  v.  Ami»,  19  How.  439),  or  resisting  a  motion  for  an  injunc- 
tion {Chf^  V.  Laarence,  B  Duer,  605 ;  12  How.  178) ;  but  giving  bail  on  arrest 
is  not  {Durand  v.  HoOiia,  8  Duer,  688) ;  nor  is  a  mere  notice  of  appearance  or 
retamer  {Pield  v.  JJtow-,  1  Code  Hep.  N.  8.  293 ;  Norton  r.  Haye»  A  Denio,  246). 
There  must  be  some  act  done  and  entered  in  court  (id.).  One  defendant  mw 
appear  and  defend  alone  to  enable  him  to  remove  the  cause  (Lninf/itim  t.  Gw- 
inu,  4  Johna.  Ch.  tM ;  Norim  v.  Ba.]/t»,  4  Denio,  245). 
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oyer  and  tanninor,  during  the  residne  of  the  year  1S4T,  and  for 
the  yean  1S4A  and  1S49,  and  assigning  the  bneineaa  and  datiea 
thereof  to  the  several  judt^ea  of  the  court,  ia,  from  and  after  the 
first  day  of  July,  1848,  abrogated,  and  the  proviBioaa  of  this 
title  are  snbatitated  in  place  thereof. 


a.  Motion  far  orOer.—Tba  &ppUcstion  for  the  order  Is  hboaII  j  on  notice,  or  or- 
der to  show  cause  (Dubrov)  v.  Driggt,  8  Abb.  306  n.),  bnt  where  ui  order  iaaaed 
as  parti,  the  court  refused  to  vacate  it  on  appeal  (Bee  lliiut  v.  !f.  Y.  A  N. 
KR.R.Oo.,Z  Eemui,  G97.)  On  the  motion  the  plcOuUff  maT,  hj  affidavita, 
contradict  any  feet  stated  in  the  petition,  or  stale  new  &cta  0eKnitton  v.  If. 
T.  A N.  K B.  R.  Co.,%  Abb.  278 ;  415 ;  Dubrmp  t.  Driggi,  8  Abb.  306 n.>. 

6.  Jbrmqf  onfcr  to«iowcafMe,  andforremotA — See  Oocenter  y.  If.  Y.  A.N. 
H.R.R  Cb  ,11  How.  485, 488.  No  order  for  remoTal,  however,  seems  nectft- 
uty  («1).  Where  an  injunction  has  issued,  the  order  may  provide  that  it 
■hsJl  not  operate  to  dissolve  the  injunction  {Liddle  v.  TAaieAer,  12  How,  294). 

B.  On  a  defendant  complying  with  the  Btatnte  requirement,  the  state  court  haa 
no  diacreUon  hi  the  matter,  but  the  cause  la  removed,  and  any  subsequent 
proceeding  in  the  state  court  would  be  void  for  want  of  Jurisdiction  (see  XtD- 
ennore  v.  Jenki,  11  How.  479,  and  cases  there  cited ;  and  see  EM  t.  Hmdermti, 
6  Sme.  and  M.  851).  Except  that  any  attachment  which  has  been  issued  la 
by  the  statute  lo  conthine  In  force  until  the  floal  Judgment  in  the  circuit 
court  The  court  hae  JurUdlction  of  any  proceeding  in  relaticoi  lo  the  attach- 
ment (OarpaiUr  \.  N.Y.  A  N.  S.  B.  B.  (&.,  U  How.  481). 

d.  FWng  petitum.—'TYiK  petition  to  remove  muBt  be  filed  at  the  time  of,  and 
not  qjfUr,  entering  an  appearance.  If  no  appearance  has  been  entered,  and  tlie 
pt^tiffhastaken  no  step  towards  entering  judgment,  the  defendant  may  re- 
move Oie  cause,  although  the  time  to  answer  has  expired  {Oarperiter  r.  S.  Y. 
Sir.ZRS.  a>.,llao-w.*Sl;Iiedm(mtiY.BMt^l2J6hia.iai;SeberU-r. 
Oanniniitan,  2  Hall,  6M). 

e.  Preceedingt  itfler  order  for  remoeoL — After  the  order  is  made,  the  defendant 
is  to  perfect  the  proceedings  by  appearing  in  the  circuit  court  before  the  next 
term  of  that  court,  and  entering  special  ImU  where  an  order  of  arrest  had  is- 
med  in  the  state  court,  and  flUnz  copies  of  the  process  {Martin  v.  Kammte,  1 
Blatcbf  C.  0.  R.  149)  and  the  plaintiS'muBt  file  a  new  declaration  in  the  cdr- 
cult  court  (Ularka  v.  ProUction  /n*.  Co.,  id.  150).  After  removal,  all  proceed- 
ings must  be  according  to  the  rules  of  the  court  into  which  the  cauae  is  re- 
moved :  the  code  has  no  application  to  such  causes  Iduydam  v.  Bmjto,  i  Code 
Bep.  N.  B.  204> 

/.  It  seems  a  State  court  cannot  entertain  a  motion  to  vacate  an  order  of  re- 
moval lo  the  U.  B.  courts  after  the  cause  has  been  transmitted  lo  the  circnil 
court.  The  appropriate  place  for  such  a  motion,  which.  In  effect,  is  to  tem&nd 
the  cause  to  the  State  court,  is  in  the  forum  where  the  cause  is  pending.  So 
lieid  by  Davies,  J.,  in  Ditbroin  v.  Driggt ;  and  see  Jorm  v.  SettarO,  26  How.  438. 

g.  On  the  removal  of  a  cause,  certified  copies  of  the  process  and  papers  by 
which  the  suit  was  commenced  in  the  State  court,  should  be  sent  to  and 
entered  hi  the  United  States  court  [Martin  v.  KanouM,  1  Blatch.  C.  C.  Bep. 
149).  On  tlie  entry  of  sucli  copies  the  pl^ntiff  must  file  a  new  declaration  ui 
the  United  States  Court  (Clarke  v.  Protection  In*.  Co.,  1  Blatch.  C,  C,  Bep.  160). 
Can  the  United  Btatea  court  send  the  cause  back  to  the  State  Court  J  ( Van 
Zandt  V.  Masev)^,  2  Blatch.  C.  C.  Rep.  431.) 

K  There  can  be  no  review  In  the  court  of  appeals  of  an  order  at  chambers  not 

rsaled  Cmm  in  the  court  below,  denying  a  motion  lo  remove  a  cause  into 
United  Slate*  circuit  court  [Kanotui  t.  MarHn,  8  How.  340 ;  Ma*  T.  JK 
Saten  R  R  Co.,Z  Eeman,  597). 
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g  18.  [16.]  (Am'd  1849.)     Oeneral  Urmt. 

At  least  four  general  terms  of  the  enpreme  court  efaall  be 
lield  annually  in  each  jndicial  diBtrict,  and  as  many  more  as 
thejndgeain  such  districts  shall  appoint,  at  ench  times  and 
places  as  a  majority  of  the  j  odges  of  snch  district  shall  appoint. 

0.  Qenenl  terms  of  the  BOpreme  court  held  In  the  city  of  Albany,  may  ho 
hdd  at  the  apitol,  or  the  dty  hull    (Lava  1846,  ch.  ^,  p.  117.) 

The  generBl  term  is  an  appellate  court,  and  Bt&nds  in  tne  same  lelation  to 
the  special  terra  aa  an  appellate  court  does  to  courts  of  original  Jurisdiction. 
(Fflto  T.  Tlu  ftopfe,  6  JohM,  S»4  ■,  Earrit  t.  Clark.  10  How.  415.) 

1.  Alihongh  there  are  general  terms  and  epocial  terms  of  the  aupreme  cooit, 
there  !s  bat  one  supreme  court  (Ayrea  v.  Corm,  9  How.  S78 ;  Coming  v.  Ihiewt, 
a.6li  Oraeu -7.  FiteiaTul,  1  Corns.  228;  Mo4M  t.  Jomt,  1  Code  Bep.  N.  B. 
888),  and  the  special  term  has  jurisdiction  to  set  amde  an  order  made  at  general 
term  on  a  default  or  on  the  ground  of  an;  irregularity  In  makiiig  the  order. 
*It  It  only  when  the  relief  sought  affects  the  abjudication  at  the  general  term, 
that  it  is  necessary  U>  apply  to  Hke  seneral  term  for  relief  Where  the  motion 
Itopon  the  ground  of  irregularity  in  obtaining  the  Judgment  or  order  at  gen- 
erif  term,  and  the  poiril  was  not  before  the  court,  or  if  the  judgment  or  order 
VH  regnlar  and  the  patty  seeks  relief  by  escueing  his  de&ult,  J  see  no  reason 
why  Uie  ^>plication  should  not  be  at  special  term.  It  Is  different  where  the 
mmonneceesarily  requires  a  reconsideration  of  the  abjudication  at  the  general 
term."  (Hand,  J,,  in  Agrta  v.  OaeiS,  supra.)  On  an  appeal  to  the  general 
from  the  special  term,  the  spedal  term  has  no  authority  to  entertain  or  dedde 
a  motion  to  dismiss  the  appeal.  Snch  a  motion  can  only  be  heard  at  a  general 
term.    (Barrit  t.  OZont,  10  How.  415.) 

See  flirther,  note  to  section  20,  it^a. 

S 19.  [17.]  Judgment,  how  given. 

The  concnirence  of  a  majority  of  the  jndgea  holding  a  gen- 
eral term,  shall  be  necessary  to  pronounce  a  jndginent.  If  a 
majority  do  not  concur,  the  case  shall  be  reheard. 

e.  A.  jhdge  of  the  supreme  court  who  has  not  heard  the  argument  of  a  cause, 
la  competent  to  sit  with  two  others  who  heard  it,  for  the  purpose  of  constituting- 
a  coon,  and  the  dedsion  of  a  cause  made  by  a  court  thus  constituted — the  judge 
wbo  did  not  bear  the  argument  taking  no  part  in  the  decMon — is  valid.    Aslt 


I  20.  [18.]  (Am'd  1840.)    Spedtd  terms,  dbe. 

There  shi^l  be  at  least  two  terms  of  the  circnit  court  ancl 
court  of  oyer  and  terminer  held  atinnally  in  each  of  the  coui»- 
ties  of  this  State,  and  as  many  more  terms  thereof,  and  as  many 
special  terms,  as  the  judges  of  each  jndicial  district  shall  ap- 
point therein  ;  bnt  at  least  one  special  term  shall  be  held  anua- 
ally  in  each  of  said  connties.  Fnlton  and  Hamilton  shall  be 
considered  one  county  for  the  pnrpoees  of  this  section. 
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a.  Hie  constitDtioD  (art.  t1  wet.  0)t  prescribes  bj  wbitt  Jostioes  Uie  general 
iad  aponal  t«rms  sliiJI  be  held,  but "  it  leaves  their  powen  to  be  prescribed 
bj  the  legislUure."    (Griffin  t.  Qriffilh,  0  How.  426.)  ' 

ft.  The  dlsUnctioD  between  the  power  of  the  court  at  special  aotf  general 
temu  was  discussed  In  the  case  of  Oareit  t,  Fr^iand,  I  Corns.  338,  and  tgain 
Is  MdMn  r.  Jonet,  1  Code  Rep.  N.  8.  38a  The  special  term  is  the  supreme 
CODit  u  well  u the  general  term;  and,  uulefig  the  law  or  the  constitution 
points  out  a  limit,  it  oaa  the  same  powcra.  The  siieciol  term  now  lieara  eTerj 
question,  except  on  appeal,  that  could  come  before  the  general  term-^ueB 
tions  as  to  the  openiog  of  streets,  as  to  granting  ra&udamus  or  certiorari;  and 
has  even  quashf^  a  certiorari  allowed  er  parle  at  the  general  term,  and  i(a  de- 
cision was  nut  appealed  from.  An  application  to  amend  a  Judgment  at  gen- 
eral term,  for  irregularity  merely,  may  be  made  at  special  term  (Dt  Agnaa  t. 
Mantel,  1  Abb.  133;  Coming t.  Pou^i,  3  How.  64) ;  bnt  the  special  term  can- 
not, on  motion,  set  a^dc  as  erroneous  a  judgment  entered  on  report  of  a  ra- 
feroa.    (Dana  v.  Haae,  3  Kernan,  808.) 

e.  There  is  but  one  supreme  conrt,  winch  ads  and  decides ;  whether  it  ads 
through  the  specit^  term  or  the  general  term,  its  powers  are  the  same.  None 
of  the  ancient  powers  of  the  general  term  are  taken  th>ni  it;  and  It  can  there- 
fore make  an  original  order  in  any  matter  \m  for  re-taxation  of  costs)  in  which 
It  might  formerly  have  made  such  order.  The  code  specifleti  the  manner  In 
whic£  appeals  should  be  brought  before  the  general  term,  but  does  not  at- 
tempt to  limit  its  powers.    (Amn.  10  Uow.  S53.) 

Bee  note  to  aecuw  18,  ante. 

§  21.  [19.]  (Am'd  1649.)  Oirouit  and  oym-  and  terminer  tO' 
gether. 

Circait  courts,  and  courts  of  oyer  aud  tanniDer,  shall  be 
held  at  the  same  places,  aud  commenced  on  the  Rame  daj. 

§  22.  [28.]  (Am'd  1849.)  Timet  and  places  of  holding 
court. 

The  governor  shall,  on  or  before  the  first  day  of  May,  1848, 
by  appointment  in  Mrridni;,  designate  tlie  times  and  places  of 
holding  the  general  and  special  terms,  circuit  courts,  and 
courts  of  oyer  and  terminer,  and  the  jladges  by  whom  they 
shall  be  held  ;  which  appointment  shall  take  effect  on  the  first 
day  of  Jnly  thereafter,  and  shall  continue  until  the  thirty-firat 
day  of  December,  1849.  The  judges  of  the  snpremo  court  of 
each  district,  shall,  in  like  manner,  at  least  one  month  before 
the  expiration  of  that  time,  appoint  the  times  and  places  of 
holding  those  courts  for  two  years,  commencing  on  the  first 
day  of  January,  1850,  and  so  on,  for  every  tvo  succeeding 
years,  in  their  respecdve  districts. 

§  23.  [24.]  Ex^aordinary  iermgy  cfeo. 

The  governor  may  also  appoint  extraordinary  general  and 
special  terms,  circuit  courts,  and  courts  of  oyer  and  termioer, 
whenever,  in  his  judgment,  the  public  good  shall  req^aire  it. 
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*  Wbenerer,  from  naj  c&use,  aaj  gtaettl  or  fR>edBl  tenn  of  the  sapremo 
eoart,  or  any  drcuit  court,  or  court  of  oyer  ana  terminer,  duly  appointed, 
dull  be  in  danger  of  failing,  it  ahnll  be  the  duty  of  the  eoremor  to  designato 
KRneJnaticsorjuB^ceB  of  said  eupreme  conrt,  wlio  shall  bold  said  courla  reft- 
pecUrelj  (Laws  of  1850,  p.  9) ;  ana  whenever  an  action  in  the  aupremc  court 
cannot  be  Drought  U>  argument  and  decision  in  the  district  where  the  same  la 
peading-,  by  reaaon  of  the  jueticea  of  such  district,  or  anj  of  them,  haring  been 
emplored  as  coonsel,  or  being  iutereeted  therein,  or  of  kin  to  the  partiea  or 
any  of  them,  the  court  may,  npon  special  motitm,  order  snch  action  to  be 
broocht  to  argnment  in  any  a^oining  district  to  Iw  apecifled  in  such  order ; 
and  uien  soch  cause  ^lall  ba  heard  ood  decided  in  such  districL  (Laws  of 
ISSO,  p.  ao.) 

8e«  aectioQ  4B»,poiL 

§  24.  [25.]  (Am'd  1649, 1851, 1862.)  Terms,  when  held. 
AdjovmmetUs. 

The  places  appoioted  'witliin  the  sereral  conntiee  for  hold- 
'v\f^  the  general  and  special  terme,  circuit  coorta,  and  courts  of 
ojer  and  terminer,  Btiali  be  those  designated  by  statute  for 
holding  county  or  circuit  courts.  If  a  roona  for  holding  the 
conrt  in  euch  place  shall  not  be  provided  by  the  superrisors,  it 
may  be  held  in  any  room  provided  for  that  purpose  by  the 
sheriff,  as  prescribed  by  section  twenty-eight. 

General  and  special  terms  of  the  supreme  or  county  courts, 
and  circuit  courts  and  courts  of  oyer  and  terminer,  may  be 
adjourned  to  be  held  on  any  future  day,  by  an  entry  to  be  made 
in  the  minntea  of  the  court ;  and  juries  may  be  drawn  and 
summoDcd  for  an  adjourned  circuit  or  county  court,  or  an  ad- 
journed court  of  oyer  and  terminer,  and  causes  may  be  noticed 
for  trial  at  an  adjourned  circuit  or  county  court,  in  the  same 
manner  as  if  such  courts  were  held  by  original  appointment. 

And  special  terms  may  be  adjourned  to  be  held  at  a  future 
day  at  the  chambers  of  any  justice  of  said  court  residing  with- 
in the  district,  by  an  entry  in  the  same  manner,  and  then  ad- 
journed from  time  to  time,  -  as  the  justice  holding  the  same 
shall  order  and  direct. 

See  not«i  to  sections  18  and  20. 

§35.  [26.]  Publication  of  appohUineKt. 

Every  appointment  so  made  shall  be  immediately  transmit- 
ted to  the  secretary  of  state,  who  shall  cause  it  to  be  published 
in  the  newspaper,  printed  at  Albany,  in  which  legal  notices 
are  required  to  be  inserted,  at  least  once  in  each  week,  for 
three  weeks  before  the  holding  of  any  court  inpni-suance 
thereof  The  expense  of  the  publication  shall  be  paid  out  of 
the  treasury  of  the  State. 
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§  36.  [28.]  Inability  of  judge. 

Id  case  of  the  inabllitj,  for  any  canae,  of  a  jndge  assigned 
for  that  purpose,  to  hold  a  special  term  or  circnit  court,  or  sit 
at  a  general  term,  or  preside  at  a  court  of  ojer  and  terminer, 
anj  other  judge  may  do  so. 

a.  Tbe  Justice  appointed  to  preidde&t  a  general  term  In  the  absence  of  the  pre- 
siding Justice,  may  preside  during  the  whole  term,  and  not  merely  daring  the  ab- 

-■*■ ^-.-.T.-"   -.-  rr-.,..  ..^.  ,   ""■.andBJasliceofthe 

tue  of  his  selection 
IB  authoritr  to  pre- 
•a  discharge  any  oftbe  ordfakarr  datiea  ot 
rt  (ifeCbmm  t.  The  Pv^,  3  Eernan,  74). 
oee  noM  to  g  »>. 

§  97.  [30.]  (Am'd  1849.)  Butinestovt  of  court.  Proceed- 
ings in  first  district. 

[I]  Tlie  j*adge8  shall,  at  all  reaeonablo  times,  when  not  en- 
gaged in  holding  court,  transact  such  other  business  oa  may  be 
done  out  of  court. 

[2]  Every  proceeding  commenced  before  one  of  the  judges 
in  tlie  first  judicial  district,  may  be  continued  before  another, 
with  the  same  effect  as  if  commenced  before  him. 

b.  PowKKS  OF  JUDGE  AT  CRAUBXBS. — UnlcBs  a  distinction  la  made  in  a  atatuta 
between  the  powera  of  a  Jndge  and  those  of  the  coart,  the  ludg«  has  the  aame 
powers  as  the  court  (Parke,  B.,  8mMion  v.  Coiii&r,  1  Eich.  R.  450} ;  but  if  the 
diBtinctiOQ  is  made  by  the  statute,  then  a  judge  cannot  exorcise  any  power 
which  is  confbrred  on  the  court  {Oiarke  t.  Sait  India  Co.,  3  Ball  Court  Rep. 
830.)  A  Judge  of  the  supreme  court,  like  any  other  ofScer,  when  acting  out  of 
court  is  an  officer  of  limited  Juriadictlnn.  He  mar  do  Just  what  the  legisla- 
ture has  authorited  him  to  do,  and  whatever  he  dbes  more  than  this  is  done 
without  JurlBdiction.  {Bangi  t.  Seifcn,  18  How.  876 ;  and  see  Beg.  v.  SetMU,  8 
Law  Times,  Ifll.)  The  Justices  of  the  supreme  court,  £fltht«gh  elected  in  dis- 
tricts, possess  co-ordlnMe  powers  throughout  the  State  (Const  art  vi.  a.  6),  and 
have  the  powers  vestud  in  Tice-chancellors  and  Judges  of  the  supreme  coart 
prior  to  July,  1847.  (Laws  of  1849,  p.  S7 ;  and  see  Garae  t.  SMdm,  8  Barb. 
833;  JymCT  v.  Oiaai,  1  Code  R.  N.  ST 383.) 

I  A  Judge  at  chambers,  on  an  application  under  section  347,  marmake  tither 
an  abiolute  or  a  conditional  order,  precisely  aa  at  special  term.  (WilAermon  t. 
Van  Dolar.  15  How.  BM.j 

In  the  first  Judicial  district  a  motion  to  open  ajudgment  and  let  defend- 
ftnts  in  to  defend,  may  be  mode  to  a  Justice  out  of  court  {Loieber  t.  Mayor  of 
N.  T.,  S  Abb.  335),  and  so  may  a  motion  to  appoint  a  guardian  ad  Hiem  for  a 
defendant  in  a  partition  suit  {DiAroav.  ^gar,  6  Abb.  S3.)  And  generally  in 
the  first  district,  all  motions,  except  for  new  trials,  may  be  made  at  chambcn; 
and  this  includes  a  motion  for  an  allowance.  An  order  made  at  chambers  Id 
the  first  district  Is  always  made  during  a  term  of  the  court,  aa  a  special  term 
is  always  held  during  the  hours  of  attending  at  chambers.  (Jfotn  r.  Pop*.  16 
How.  271.)  e,  ^  i~< 

A  Judge  at  chambers  may  punish  for  contempt  {B»  Bme&vnt,  S  Code  R  55 ; 
2  6aiid.T34;£aepA«r(lT.i>«an,lSHow.  178;  Wkktr  w.  Dreuer,\^id.^SS\at^ 
however,  13  M.  381). 

Except  In  the  cases  prescribed  by  statute,  the  former  distinction  between 
chamber  and  term  duties  of  a  Judge  are  retained,  (ifann  v.  Tj^,  1  Code  R 
N.  S.  883 ;  GltTk  T.  Jvdian.  3  Barb.  S-H.!    The  court  is  not  alwaps  open  as  A 
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coort  of  eqaltj,  except  to  enftble  ths  JoaGcea  thereof  to  make  sacb  orden  m 
thocfaincellorlinToerlriuftdeoinofterm.    (£«  BnaiAoul,  31  Barb.  348.) 

Power  of  ft  Justioe  of  the  Bnpreme  court  npon  &  statute  writ  of  babeae  cor- 
poeietnniable  before  him  at  cluunbeTB.  (SeeT^i^opItfT.  Fiii»i!,33Barb.lT9.> 

«.  What  i.  joaam  at  mrt-Mira-iia  cAmor  do. — A.  JndsB  at  chamben  cannot 
rarieir  the  m  parte  order  of  taother  Jo^ge  {Oaj/i^  JSonib  t.  Warfidd,  18 

Allow  a  oommon  law  writ  of  certiorari  (Qardener  t.  CSmimMMinwrf  o^  TTar- 
fw»,  10  How.  181),  nor 
Entertam  a  motion  fbt  diBChtfge  of  a  debtor  ftom  hnprisonment  (Be  WaOeer, 


Entertain  a  moUon  In  arrest  of  Judgment  {Duel  v.  Agan,  1  Cods  R.  184),  nor 
For  a  new  trial  {Lutk  t.  Latk,  8  Code  a  US ;  Oraitam  t.  Mm/nan,  4  How. 

43S),nor 
Leaaeo  the  time  for  a  notice  of  motion  IMmit  v.  .SiiMum,  6  How.  860),  nor 
Extend  the  time  to  make  a  case  afler  me  ten  days  have  expired  (ihtu 

Broom,  S  How.  ST5 ;  2  Code  K  8),  nor 

AdJoBt  GOBtB  (N<£u  y.  De  Forett,  S  How.  413 ;  Van  Sehaidi  t.  Wirme,  8  ti  6), 

except  in  the  casta  provided  for  In  section  311  poet,  nor 
Grant »  Judgment,  except  under  aecUon  24T  (Aymar  v.  Ohaee,  13  Barb.  SOI), 

Except  in  the  first  district  (Main  y.  pme,  16  How.  271),  enlert^  a  motion 
for  an  tdlowance  (iTonn  T.  TjriBr,  a  How.  238 1 1  Code  R.  N.  &  8SS 1  Rule  S2),  nor 

Eotertain  proceedings  for  appointment  of  a  guardian  to  sell  real  estate  of 
inbntB  (Se  AMmO,  31  Barti.  848), 

Nor  can  he  nuke  an  absolete,  indefinite,  and  continuing  order,  rither  to  set 
aside  or  stay  proceedings ;  at  most  be  has  only  power  to  stay  the  proceedings 
for  a  time,  as  until  the  next  ensuing  term,  or  until  an  order  to  show  cause  is 
applied  for  or  dlntosed  of.  (0»ne»ee  Bank  v.  Spenter,  15  How.  14)  Thia  rule 
^mlics  to  proceedings  sapplemeDtsiy  to  execution.    (Id.) 

Bee  section  824  post. 

b.  The  tme  interpretation  of  the  second  part  of  this  section  is;  Aproceediiw 


to  have  commenced  )L    {Dreeaer  y.  Van  A&,  19  How.  19.)    See  similnr  , 
tisiona  for  proceedings  in  the  superior  court  and  court  of  conimon  pleas,  note 
to  s.  38,  pot,  and  see  s.  401,  subd.  8. 

e.  The  act  (1649,  ch.  121,  fl.  4}  conltiTing  on  the  Recorder  of  Tro7  the  powers 
<^aJiuticeof  thesuweme  court  at  chunbets  held  to  be  unconstitutionaL 
(Or^  T.  QrifflA,  6How.  iSSi.) 

§  28.  [31.]  Roirnis,  iSso. 
.  The  enperriaors  of  the  several  conntieB  shall  provide  the 
courts  appointed  to  be  held  therein  with  room,  attendants,  fuel, 
lights,  and  etationery,  suitable  and  sufficient  for  the  tranaactioii 
of  their  bnBtnesB.  If  the  enperrisors  neglect,  the  court  may 
order  the  sheriff  to  do  so  ;  and  the  expense  incnrred  bj  him  in 
carrying  tlie  order  into  effect,  when  certified  by  the  conrt,  shall 
be  a  county  charge. 

d.  This  secdon  applies  to  the  court  of  common  pleas  for  the  d^  and  county 
of  New  Torli,and  thesnperior  court  (s.  51,  ^M)  and  marine  court  of  the  said 
d^  (Iaws  1853,  p.  992,  Laws  1861,  p.  ein,  and  to  the  district  courts  of  New 
York  dtf.    (Laws  1BS7,  ch.  844.) 
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Of  iht  County  Courtt.'* 


%  29.  [33.]  Bt^peal  of  exitting  atatutea. 

All  Btatates  now  in  force,  conferring  or  defining  the  jaris- 
diction  of  the  connty  conrte,  so  far  as  they  conflict  with  this 
set,  are  repealed ;  and  those  courts  ehall  have  no  other  jaria- 
diction  than  that  provided  ia  the  next  aection.  Bnt  the  repeal 
contained  in  tbis  aection  shall  oot  affect  aaj  proceedinge  now 
pending  in  those  courts. 

§30.  [33.]  (Am'dl849,  1851,  1853,  1860.)  Juritdictum: 
Tratiafer  of  aetion  to  Supreme  Court. 

The  coant;  coort  has  Jariadiction  in  the  following  special 
cases,  but  has  no  original  civil  jnrisdiction  except  in  aach 
casea: 

1,  Ciril  actions  in  which  the  relief  demanded  is  the  re- 
covery of  a  enm  of  nione;  not  exceeding  five  hundred  dollars, 
or  the  recovery  of  the  posaesaion  of  personal  property  not  ex- 
ceeding in  valne  five  hundred  dollars,  and  in  which  all  the 
defeadaats  are  residents  of  the  county  in  which  the  acUon  is 
brought  at  the  time  of  its  commencement,  subject  to  the  right 
of  the  supreme  court,  upon  special  motion,  for  good  cause 
shown  to  remove  any  such  action  to  the  supreme  court  before 
trial. 

2.  The  exclusive  power  to  reriew,  in  the  first  instance,  a 
judgment  rendered  in  a  civil  action  by  a  justice's  oonrt  in  the 
connty,  or  by  a  justice's  court  in  cities,  and  to  affirm,  reverse, 
or  modify  such  judgment, 

*  B.  Gonntjr  Jadsee  ue  not  allowed  Mij  fees  (br  Hrrlces  except  fbr  soch  m 
BUtjbeperformedbyJuBtlcee  of  the  peace,  orcommlsaioneraofde&lg;  and  no 
craiter  fees  for  such  serrices  thao  tha«e  allowed  to  Baidjoadcea  and  conunit- 
Monero.    anirogalea'  feea  not  afiteted.    (Laws  18S7,  yoL  3,  p.  IBT.) 
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8.  The  foreclosnre  or  Batiafaction  of  s  mortgage,  and  the 
Bide  of  mortgaged  premiseB  sitnated  within  the  county,  and 
the  collection  of  any  deficiency  on  the  mortgage,  remaining 
nopaid  after  the  sale  of  the  mortgaged  premises. 

4.  The  partition  of  real  property  sitnated  within  the  county. 

6.  The  admeasnrement  of  dower  in  land  situated  witliin  the 
county. 

6.  The  Bale,  mortgage,  or  other  diepoBition,  of  the  real  prop- 
erty sitnated  within  the  county,  of  an  infant,  or  person  of  na- 
■oand  miud. 

7.  To  compel  the  specific  performance  by  an  infant  heir,  or 
other  person,  of  a  contract  made  by  a  party  who  shall  have 
died  before  the  performance  thereof. 

8.  The  care  and  custody  of  ilie  person  and  estate  of  a  Innatic 
or  person  of  nnsonnd  mind,  or  aa  habitoal  drunkard,  residing 
wi^in  the  county. 

9.  The  mortgage  or  sale  of  the  real  property  sitnated  within 
the  county,  of  a  religious  cojporation,  and  the  disposition  of 
the  proceeds  thereof. 

10.  To  exercise  the  power  and  authority  heretofore  vested 
in  ench  courts  of  common  pleas,  over  judgments  rendered  by 
joalices  of  the  peace,  transcripts  of  which  have  been  filed  in 
the  offices  of  the  county  clerks  in  anch  counties. 

11.  To  exercise  all  the  powers  and  jurisdiction  conferred  by 
statute  upon  the  late  courts  of  common  pleas  of  the  county,  or 
the  judges,  or  any  judge  thereof,  respecting  ferries;  flsheriee; 
turnpike  roads ;  wrecks  ;  physicians,  habitual  drunlcarda  ;  im- 
prisoned, insolvent,  absent,  concealed,  or  non-resident  debtors ; 
jail  liberties  ;  the  removal  of  occupants  from  State  lands  ;  the 
laying  out  of  railroads  through  Indian  lands  ;  and  upon  appeal 
ttam  the  determination  of  commissioners  of  highways;  and  all 
other  powers  and  jurisdiction  conferred  by  statute,  which  has 
not  been  repealed,  on  the  late  court  of  common  pleas  of  the 
county,  or  on  the  county  court  since  the  late  courts  of  common 
pleas  were  abolished,  except  in  the  trial  and  determination  of 
civil  actions;  and  to  prescribe  the  manner  of  exercising  each 
jorisdictioa  when  the  provisions  of  any  statute  are  inconsistent 
with  the  organization  of  the  county  court. 

IS.  To  remit  fines  and  forfeited  recognizances,  in  the  same 
caaes  and  like  manner  as  each  power  was  given  by  law  to 
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coorts  of  commoD  pleas.  But  Uie  Snt  sabdiviaioD  of  this  aeo- 
tioQ  Bhall  not  apply  to  the  county  courts  of  tlie  counties  of 
Kings  and  Erie. 

13.  To  grant  new  trials,  or  affirm,  modify,  or  reverse  judg- 
ments in  actions  tried  in  such  court  apon  exceptioue,  or  case 
made,  subject  to  an  appeal  to  the  supreme  court. 

Bat  in  any  action  or  proceeding  pending  in  the  county 
court,  iu  which  the  county  judge  is  for  any  cause  incapable 
of  acting,  it  shall  be  his  duty  to  make  a  certificate  of  such  &ct, 
and  file  tlie  same  in  the  office  of  the  clerk  of  such  county 
court,  and  thereupon  jurisdiction  of  such  action  or  proceeding 
shall  be  vested  in  tlie  supreme  court,  and  such  further  proceed- 
ings shall  be  had  therein,  according  to  the  practice  of  such 
court,  as  might  have  been  had  in  the  county  court,  if  such 
cause  or  matter  had  remained  therein  ;  but  all  bucIi  matters 
shall  be  heard  or  tried  iu  the  fiist  instance  at  a  special  term  or 
circuit  court,  held  ia  a  county  where  such  action  or  proceeding 
is  situated, 

a.  Sj  the  couBtitution  (art  Ti.,  aoc.  14,)  tbe  leg^sla^nrc  is  empowered  to  con 
fer  equity  juriadiction  in  Bpecnal  cnaee  upon  the  count;  Judge ;  and  in  another 
part  of  the  same  section,  it  is  provided  that  "  county  courts  Htaall  have  anch. 
TuriadictioD,  in  c&aes  aruing  injustices'  couria,  and  in  special  cases,  as  the  leff- 
iBlaturemayprescritie,  but  shall  have  no  oii^no^  civil  Jurisdiction  except  in  auu 
cases."  In  Kindalfv.  Tkalluiiatr  (^  Keman,  598),  it  was  decided  that  the 
county  courts  have  no  Jurisdiction  of  an  action  for  an  assault,  although  tha 
damogee  sought  to  be  recovered  do  not  exceed  (500,  and,  although  all  ths 
defendants  reside  in  the  county  where  the  action  ia  brought,  at  the  time  of  its 
commencement ;  that  such  an  action  is  not  a  "  tpteial  com,"  witliui  the  mean- 
ing of  that  term  in  the  constitution,  and  therefore  the  provieion  purportUig 
to  confer  Junsdiction  therein  upon  the  county  court  ia  void.  Aiid  It  waa 
auggested  that  the  county  courts  have  no  J  iirisdiction  in  any  of  the  ordlnarr 
common-law  actions.  That  suggestion  has  not  found  fhvor.  Kundal/'v.  TliaU 
ieimer,  although  not  overruled,  is  authority  only  for  the  exact  point  decided. 
The  county  court  has  jurisdiction  of  actions  to  foreclose  mortgages  (Btiuon  v. 
CroB^Bill,  H  Abb.  43 ;  Arnold  y.  R;a,  17  How.  35 ;  7  Abb.  828 ;  18  S.  Y.  67, 
overruling  Ball  v.  ytUan,  38  Barb.  88);  and  to  partition  lands  within  the  county 
(iJMiUcday  T.  BmJL,  16  N.  Y.  80). 


i.  County  cooits  have  also  Jurisdiction  of  appeals  from  the  decision  at  a 
Justice's  court,  in  smnuiary  proceedings  to  recover  the  possession  of  land  (Lawa 


1849,  p.  293);  and  their  appellate  JuriKdiclion  has  been  held  to  extend  to  ajurfo- 
imt  In  a  Justice's  court  in  procci^iiiea  under  the  mechanics'  lieu  law.  (Th* 
Piapb  V.  ftinudatr  '  bonfy  Jmigf.,  \3  How.  WS).      These  courts  have  tl 


jurisdiction  in  their  respective  counties  in  relation  to  the  liberties  of  Jails,  as 
WBB  vested  in  courts  of  common  picas  by  the  revised  statutes,  part  3,  art.  iii 
tit  9.  cap.  7.  (Laws  1851,  p.  22.)  They  have  also  Jurisdiction  in  proceedings 
for  the  naturalization  of  aliens.  (7^  P^o/Jt  v.  Ptav,  80  Barb.  589.)  To  enter- 
tain an  application  to  change  the  location  of  a  toll  gate.  (McAihter  v.  Albimi 
PiaKkHd  Co.,  11  Bart).  eiO,)  of  proceedings  to  acquire  land  for  the  Lockpott 
b  Niagara  Falls  Railroad.  (Matin  v.  miton,  IS  Barb.  657.) 
&  Coun^  court«  hare  no  jarlsdicticiii  to  appoint  a  recdver  of  a  religiotu  car- 
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poration,  bnt  only  Uie  BpecjaljDriBdlction  formerlj  Tested  tn  the  chancellor,  to 
direct  the  application  by  the  corporation  itself,  of  the  proceeds  of  a  sale  of 
real  estate.    (iVitaimi-r.  Gaitt,iBHi.Y.SK.) 

a.  Nou  to  nid.  2,— There  is 
a  Jury  giTcn  npon  the  IsylnK 
irHow.5»l;28Barb.7'f.) 

h.  Appeal  lies  to  Steuben  coonty  court  from  Judgments  rendered  by  the  Police 
Justice  of  the  Tillage  of  Coming.    (Lana  1860,  ch.  72.) 

A  The  connty  Court  on  appeal  may  reverse  in  part,  and  sfflrm  in  part,  a  Jndg- 
ment  of  a  justices'  court,  for  enUre  oamagee,  when  it  ciewly  appears  there  are 
two  or  more  independantcftuaes  of  action.  (Staatfv.  Euiimkittr  K.  R.,2Z  How. 
Its.) 

dL  Jir«<«  to  «uiii  8.— This  BnbdiTision  confers  Jurisdiction  on  conntr  courts  re- 
^wctmg  habitosl  drunkards  in  all  cases.  (Dowi  t.  Bpenctr,  24  N.  Y.  986,  orei^ 
roling ;  Bt  BmiOi,  16  How.  a6T.) 

a.  2foU  le  lubd.  IB. — "  WhenevcT  a  cause  or  matter  shall  be  pending  in  any 
connty  court,  in  which  the  Judge  of  such  court  shall  hare  been  attomey,  or 
counsel,  or  shall  be  interested  ;  or  in  which  be  would  be  excluded  fhim  being  a 
}nror,  by  reason  of  consanniinity  or  affinity  to  either  of  the  panics ;  or  in  uie 
decision  of  which  he  shailhaTetakenpart  when  sitting  as  a  Judge  in  any  other 
ooort, — It  sliall  he  bis  duty  to  make  a  certlflcate  stating  such  fact,  and  file  the 
same  in  the  office  ofthe  clerk  ofBuch  county  court;  and  thereupon  Jurisdic- 
tion of  auch  canse  or  matter  shall  be  Tested  in  the  supreme  court,  in  which 
sneh  proceedings  shall  be  had  therein,  according  to  ILe  practice  of  such  court, 
as  might  have  ben  had  In  such  county  court  if  sach  cause  or  matter  bad  re- 
mained therein."  (Laws  1847,  c  4T5,  s.  81.)  Perhaps  the  ISth  subdivision, 
nipra,  abrogates  the  law  of  1847.  Where  the  appeal  from  ajnstlce's  court  to 
the  county  court  is  transferred  to  the  supreme  const  by  reason  of  the  incapac- 
ity of  the  connty  Judge  to  hear  same,  it  must  be  beard  in  the  first  instance  at  a 
■pedal  term  of  the  supreme  court.  {ShMon  t.  Albro,  8  How.  SOS ;  Daeii  t. 
Anu,  16  id.  608.)  The  appeal  is  to  be  beard  on  the  original  papers ;  and  no 
copy  need  be  furnished  for  the  use  of  the  court  (mSu  t.  nsk,  16  id.  641) ; 
Uie  appeal  is  to  be  beard  in  the  county  court  of  tlie  county  ttora  which  it  was 
irantferred,  and  in  no  other  county.  (Id.)  From  the  decision  at  special  term 
an  appeal  may  be  madtT  to  the  general  term.  {Davit  t,  Sttmt,  supra.)  And 
where  appeal  is  heard  by  the  supreme  court  because  of  the  incompetency 
of  the  county  i  udge  to  hear  same,  the  successful  party  is  entitled  only  to  Qua 
same  costs  as  he  would  hATO  been  entitled  to  if  the  appeal  had  been  decided 
hy  the  connty  Judge.  {Taylor  t.  Suli/,  8  Code  R  84 ;  4  How.  814 ;  ffCaSaghan 
T.  GamB,  16  How.  837 ;  Davi»  v.  Stone,  id.  538.) 

/.  By  sub^Tision  9,  of  sec.  38,  of  this  code,  "  anr  action  or  proceeding 
pending  In  any  mayor's  or  reconler's  court  in  which  the  judge  is  for  any  causa 
InCBipabie  of  acUng,  may,  by  such  court,  be  transferred  to  the  county  court" 

See  note  to  section  60,  jxwk 

§  31.  [34.]  (Ara'd  1849,  1851.)     When  t>pon.    Terms. 

He  county  conrt  is  alwnys  open  for  the  tranEactioa  of  aaj 
busiaess  for  which  no  notice  is  required  to  be  given  to  an  op- 
posing party.  At  least  two  terms  id  each  county  for  the  trial 
of  iBsnes  of  law  or  fact,  and  aa  many  more  as  the  connty  judge 
shall  appoint,  shall  be  held  in  each  year  at  the  places  in  the 
connties  respectively  designated  by  statute  for  holding  county 
or  circnit  courts,  on  such  days  as  Uie  connty  judge  shall  from 
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time  to  time  tppoiat,  and  may  cootinne  as  Imig  as  the  eoort 
deem  necesBaty. 

Kotioe  of  ancli  appoiDtment  ehall  be  publiBlied  in  the  State 
paper  at  least  foor  weeks  before  aa;  sacb  term,  aad  also  in  a 
newspaper,  if  any,  printed  in  the  connty ;  eo  maaj  of  sncli 
terms  as  the  conntjr  judge  shall  designate  for  that  porpoee,  in 
loeb  sodce,  may  be  held  for  the  trial  of  issues  of  law,  and 
hearing  and  decision  of  motions,  and  other  proceedings  at 
-which  no  jarj  shall  be  reqoired  to  attend. 

g  83.  [36,  37,  38.]  (Am'd  1849.)    Jxavr». 

Jurors  for  the  connty  eoorte  and  courts  of  sessions  shall  be 
drawn  from  the  jurj-box  of  the  county,  and  summoned  in  the 
same  manner  as  for  the  trial  of  issaea  at  a  (urcoit  conrt. 
Bee  Um  lUl,  p.  14,  ch.  & 
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TITLE  T. 

(y  ths  Superior  Gowrt  and  Court  of  Common  Pleas,  in  the 
eiiy  of  Nev>  York,*  and  the  Mayori  and  Secordera'  Cottrtf 
•n  other  citiet. 

S3L   JdiiBdicttoii. 

34.  Common  P1«m  for  New  Tork  to  nrrisw  cerUn  Jndgmentt. 

35.  Oeoenl  ud  roedal  temia. 
St.  B;  wbom  held. 
ST.  Judgmenta,  where  gimL 

38.  Concuirence  ot  two  Judgee  neceMai;. 

39.  Criers, 
tf .  Sapeilor  Court,  of  whom  to  otHuM. 

ti.\ 

a.  VOlMolete. 


W.  Temu  of  Superior  Conrt. 

47.  Suits  maj  b«  tnuuferred. 

48.  Jiuiadiction  of  transferred  Eoita. 

49.  (Bflpeftled.) 

60,  Appeal 

61.  Section  applied. 

§  33.  [39.]  (Am'd  1849,  18S2.)    Juriediotion. 
The  jnriBdiction  of  the  superior  ooart  of  the  city  of  New 
York,  of  the  court  of  common  pleas  for  the  cit/  and  county  ot 

a.  *  The  superior  court  wu  established  br  a  law  paned  in  ISSS.  (Laws 
ISSS,  p.  141.)  B7  sect  IS  the  aaid  court  shall  have  no  power  to  send  an;  pro- 
eesa  into  M17  other  county  than  the  cit;  and  count;  of  New  York,  except  in 
tlie  cases  thereinafter  specified.  [The  eicepted  caaea  are  subpcenas]  9  14. 
Writs  of  But^Mena  issuing  out  rf  the  said  court  Bhall  be  obligaWry  upon  any 
witneaa  dnly  served  therewith  within  this  State,  in  like  manner  as  If  such  writs 
had  been  Inoed  out  of  the  Hipreme  court;  and  obedience  to  such  subpoena 
■ay  be  atiforc«d  by  atlacluneal. 

4  13.  The  chiefJuBtloe  and  each  of  the  associate  Justices  of  tlie  mid  conrt  may 
nerdse  all  the  powers  and  authority  intident  to  their  offices  at  cluunbers 
Hniching  any  suit.  Judgment,  or  ]»oceediBg  in  tlie  said  conrt;  and  it  shall  be 
the  dn^  of  at  leaat  one  of  thetn  to  attend  daily,  at  all  seesonable  hours,  in  the 
office  to  be  provided  finr  them  by  the  said  mayor,  aldermen,  and  commonalty, 
lurtbediiVMtchofctiainberbnsmees;  and  the  said  losticee,  and  each  of  them, 
shall  moreover  be  and  they  are  hereby  authorized  to  perform  all  the  duties 
,  vliidi  the  jDsticea  of  the  supreme  court  out  of  term  are  authorized  to  do 
■od  perfoim  t>y  any  statute  of  this  Stale. 

{6.  rather  of  (he  judges  of  the  said  conrt  may  hoM  the  same  for  the  trial 
of  causes  and  for  the  heuing  of  non-enumerated  motions,  Aa;  and  by  sec.  S  at 
Laws  of  1834,  p.  IS,  aU  the  powers  relative  to  the  hearing  of  non-enumerated 
aotiona  which  by  said  sixth  section  are  vested  in  a  dngle  Judge  may  be  exei^ 
cbed  \>j  Bucb  Jndge  at  c)iaml>er& 
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New  York,  of  the  mayora'  courts  of  citiee,  and  of  the  recorders' 
conrtB  of  oities,  shall  extend  to  tlie  following  actions  ; 

1.  To  the  actions  enumerated  in  sections  123  and  124,  when 
the  cause  of  action  shall  hare  arisen,  or  the  subject  of  the 
action  shall  be  situated,  within  those  cities  respectively ; 

2.  To  all  other  actions  wliere  all  the  defendants  reside,  or 
are  personally  served  with  the  summons,  within  those  cities 
respectively,  or  where  one  or  more  of  several  defendants,  jointly 
liable  on  contract,  reside,  or  are  personally  serred  with  tlie 
snmmone,  witliin  those  cities  respectiYely ;  except  in  the  case 
of  mayors*  and  recorders'  courts  of  cities,  whi^h  courts  shall 
only  have  jurisdiction  where  all  the  defendants  reside  within 
the  cities  in  which  such  courts  are  respectively  situated.  The 
supreme  conrt  may  remove  into  tliat  court  any  action  brought 
ander  this  subdivision  and  pending  in  the  superior  court  or 
court  of  common  pleas  for  die  city  and  county  of  New  York, 
and  may  change  the  place  of  trial  therein,  as  if  such  action 
had  been  commenced  in  the  supreme  conrt;  such  order  for 
removal  and  for  change  of  place  of  trial  to  be  made  in  tlie 
8)ipreme  court  upon  motion,  and  on  tiling  a  certified  copy  of 
such  order  in  the  office  of  the  clerk  of  the  superior  court,   or 


cammon  pleas  aRer  tuv  default  entered,  or  any  issne  of  &ct  ehati  have  been 
Joined  in  the  same,  Hhall  be  granted  by  the  first  judgeoii/jr  of  «i!d  conrt,  (ex. 
cept  (or  the  eiamfnatlon  of  witneeses  when  the  aaia  court  ahftU  bs  actually 


BitUng),  unless  he  sh&ll  be  absent  from  the  dty  of  New  York,  or  incapacitat- 
ed to  attend  (hereto  b;  sickneae. 

g  S.  The  tatae  power  is  hereby  ^ven  Co  theflratjod^  of  said  court  at  cham- 
bers relative  to  suits  and  proceedings  in  such  court,  as  is  given  by  any  law  of 
this  State  to  the  JuB'iceBorthe  supreme  court  at  chambera 
Lawsof  1821, 5  1.  The  flrsl  judge  of  said  court  {ofComtnon  Pleas]  may  per- 
i  form  all  the  duuee.  and  eierciec  all  the  powers  which  may  be  done  and 
performed  by  the  recorder,  "  or  by  the  several  commisaioners  appointed  by 
\irtue  of  the  act  entitled,  an  act  to  appoint  commissioners  to  penorm  certtdu 
duties  of  judges  of  the  Hupreme  court,  or  any  subsequent  act,  Ac- 
Laws  of  1^,  ch.  376,  %  3.  When  any  proceeding  shall  be  commenced  t^ 
or  before  any  judge  of  the  sud  court  by  virtue  of  any  statute  of  this  State,  the 
same  may  be  contbiued  by  or  before  any  other  Judge  of  said  courL 

§8.  When  (here  shall  be  amotion  or  proceeding  in  the  said  court,  In  which 
It  shall  be  necessary  for  either  party  to  have  the  deposition  of  any  witness, 
who  may  be  within  the  jansdictiou  of  sidd  court,  and  who  shall  have  refHised 
to  make  his  depodtbn  voluntarily,  the  court  may  issue  a  summons  requiring 
such  witness  to  attend  before  ajudgethereof  to  make  his  said  deposition  i  ana 
obedience  to  such  summona  may  be  enforced,  aa  In  case  of  a  subptsna  Issned 

g  4.  All  Uie  provisions  of  this  act  shall  apply  to  the  court  of  common  pleas 
of  the  clt^  of  New  York,  In  like  manner  ana  to  the  same  exl«at  as  they  do  to 
the  superior  court  of  said  dty. 
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of  the  court  of  common  pleas,  ancli  CRDSe  shall  be  deemed  to 
be  removed  iato  the  supreme  court,  which  ehall  proceed  there- 
in  as  if  the  same  had  originally  been  commenced  there ;  and 
the  clerk  with  whom  such  order  Ib  filed,  must  forthwith  de- 
lirer  to  the  clerk  of  the  count;  in  which,  by  such  order,  the 
trial  is  ordered  to  be  had,  to  be  filed  in  his  office,  all  process, 
jJeadings,  and  proceedings  relating  to  such  cause.  And  any 
action  or  proceeding  pending  in  any  mayor's  or  recorder's  • 
court,  in  which  the  judge  is  for  any  cause  incapable  of  acting, 
may  by  such  court  be  transferred  to  the  county  court  of  the 
county ;  and  thereupon  the  papers  therein  on  file  in  the 
mayor's  or  recorder's  court  shall  be  transmitted  to  the  county 
court ;  which  shall  thenceforth  hare  j  urisdictiou  of  sach  action 
or  proceeding. 

3.  To  actions  agunst  corporations  created  nnder  the  laws 
of  this  State,  and. transacting  their  general  bosinees,  or  keeping 
an  office  for  the  transaction  of  business,  within  those  cities 
respectively,  or  established  by  law  therein,  or  created  by  or 
tinder  the  Jaws  of  any  other  State,  government,  or  country, 
for  the  recovery  of  any  dobt,  or  damages,  whether  liquidated 
or  not,  arising  upon  contract  made,  executed,  or  delivered 
within  the  State,  or  upon  any  cause  of  action  arising  therein. 

&  Note  to  mbd.  1.— JmusDicnTOH  or  eursKioTt  coubt  akh  comtoir  pleas. 

The  common  Uw  juriBdictioti  of  the  New  York  Superior  Court  and  Com- 
moa  Plesa,  except  In  its  territorial  limitation,  is  co-equal  with  that  of  the  Bo- 
preme  Court ;  anj  action  triable  in  the  latter  ia  triable  in  tbe  former,  provided 
(be  defendant,  or  one  of  the  defendants,  resides,  or  is  served  with  proceaa, 
within  the  city  of  New  York,  or  where  the  cause  of  action  arose,  or  the  subject 
c*  the  action  ja  within  that  ci^.  (Melvar  v.  McCabt,  18  Abb.  819 ;  Port«r  v. 
ZOTti,  13  How.  3M ;  2  Abb.  43 ;  4  Duer,  683 ;  Bata  v.  Seyrtoldt,  7  Boew.  68B ; 
MeKemu  v.  HadMaf,  2  E.  D.  Smith,  75.)  They  have  no  Jurisdiction  to  com- 
pel a  conveyance  ofland  out  of  the  city  of  New  York.  {Ring  v.  MeGaan,  10 
N.  T.  308.)  Their  JuriadictioD  inclades  partition  of  lands  In  tbe  city  of  New 
York,  or  tbe  determination  of  any  estate  or  right  In  anch  lands  without  refer- 
ence to  the  residenee  of  the  parties.  (Id. ;  Varitm  v.  Stmmu,  a  Duer,  686 ; 
JTieAali  v.  Bomaine,  9  How.  6l2.)  These  courta  have  general  equity  juriedlc- 
Uon,  and  may  entertain  an  action  to  compel  the  spednc  performance  of  a  con- 
tract by  a  retiglona  corporation  tor  the  sale  of  ita  real  estate.  (Bmnen  r. 
biA  Prti/n/t.   (hng.,  S  Boaw.  24a.)     These  conrta  have  Jurisdiction  of  all 
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tkma,  where  "the  cauae  of  action  upon  which  the  aoit  is  brought  ailsee  within 
the  dty  of  New  York ;  and  In  such  case  a  voluntary  appearance  by  the  do- 
fen^mt  (even  without  any  service  of  summoaB)i;ives  the  court  jurisdiction  of 
the  person  (Fiif«'nv.  The  Cabot  Bank,  b&anA.  ^,  affirmed  in  the  court  of 
appealB ;  so  said,  4  Duer,  006 ;  see  Barriaa  v.  Jffinc  Jertey  R.  B  (h.,%  Hilton, 
SOS ;  8  AbU.  SS4 ;  ajid  note  to  section  437  post) ;  and  perhaps  concurrent  Jnrla- 
ffiction  with  the  tJ.  B.  coorta  In  adn^ialty  over  a  qoestion  of  salvage  (OM^ 
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HMMT.  OrowelLl  Sand.  716;  OaikmtnY.  D»  Wolf,  3  kt  S7S;  aee,  howvrwr, 
JFWA  T.  Crme«u,  S  Barb.  209 ;  Baia-  v.  Soag,  3  Selden,  063).  The;  bsTe  not 
jnrlBdlction  to  appoint  a  rec«tTcr  to  wind  op  the  sfbirs  of  a  forei^  corpon- 
tlon  (JJ™  T.  V-SOtr  apriitff  Oo.^  Ddct,  flW),  nor  to  iasae  a  commisiioii  of 
Innmcj  (ib  5rau7^  1  A.bb.  103 ;  4  Duer,  613],  nor  to  compel  tbe  attendance  of 
witnesses  to  be  examined  uader  a  commission  fttim  a  court  of  s  Toretgn  coon- 
trj  (Ke</(ijr,  S  Sand.  674),  nor  of  proceedings  for  the  diMolntLOn  of  a  corporation. 
{KaUeTulroOi  v.  AX/tr  Bank.  2  Duer,  632 ;  BraJu  v.  The  PgtAaffanu  Atm.,  A 
Duer,  65S ;  11  How.  44)  Fcrhapa  subd.  3  "  only  relates  to  acQons  to  recoTcr 
a  debt  or  damages,  oranch  equitable  rebcf  at  one  natural  person  maj  claim  of 
another  "  {id.),  and  tbe  equitable  powera  of  theae  courts  can  only  be  exercised 
in  those  actions  and  proceedings  which  their  jurisdiction  bb  defined  by  tbe  code 
properly  embnuMS.  (7A«  i^npls  y.  Foriar,  1  Duer,  TOO.)  An  action  com- 
menced in  either  of  these  courts  by  indiTiduat  corporators  of  New  York  tl\j 
ag^nst  the  Mayor,  Aldermen,  and  Commonalty,  aaking  Ibr  an  injunction  re- 
Bb^Ining  the  defendant!  fi«m  ^nntinr  the  right  to  conBtnid  a  railroad  in 
e^d  city,  is  within  the  jurisdiction  of  tnat  court,  both  as  to  parties  and  sub- 
ject-matter, and  the  court  may  grant  the  injunction  sought  \,The  PtopU  r. 
SurtetoM,  S  Selden,  388] ;  and  the  superior  court  has  jarisdiction  of  an  action 
for  divorce  by  reason  of  adultery  committed  within  this  Btate,  when  the  pai^ 
ties  to  the  action  were  inbabitants  of  ttus  Stale,  and  reuded  in  it  when  the  of' 
fense  was  committed,  and  continued  to  reside  in  It  op  k>  the  time  of  rait 
brought,  the  defendant  then  residiug  in  the  city  of  Ifew  York.  ^Forrtd  t. 
J^»rett.  8  Doer,  103 ;  3.5  N.  Y.  601.)  , 
Bee  sections  139  and  437,  ptM. 

a.  The  courts  will  not  sanction  any  attempt  by  fraud  or  misrepresentation  to 
bring  a  piirly  within  the  Jurisdiction  {CarpmUr  v.  Spooner,  2  Sand.  717 ;  2  Code 
R.  140 ;  8  id.  38 ;  ChtipS  v.  SimoTitan,  3  Abb.  474) ;  thus  where  by  a  &lae  slate- 
roent,  ma<le  for  tlie  purpose,  a  defendant  was  induced  to  come  within  the  city 
of  New  York,  and  was  there  served  with  a  Bummona  hi  an  action  in  the  supe- 
rior court,  the  service  was  set  aside,    (/d.) 

b.  These  coarta  have  the  same  powers  to  compel  disooTeiT  by  the  partita 
to  a  suit  pAdSn^  therein,  which  are  conferred  by  the  revisea  statutes  on  the 
supreme  court  (Oouii  T.  JfCoJ-IAff,  I  Kernan,  075;  see  note  to  section  888, 
poU);  and  the  justices  of  the  superior  court  may.lssue  attachments  ^inst  bI>- 
acondinjE,  concealed,  or  non-reaident  debtors.  (Renani  v.  Harmi",  3  Eeman, 
258.) 

<L  In  ui  action  In  tbe  common  pleas,  the  defendant  a  (non-resident)  was 
served  with  Ihe  summons  out  of  the  Jurisdiction  of  the  court,  and  he  without 
objection  or  reservation  gave  notice  of  appearance,  and  then  moved  to  set 
aside  the  proceedinga  for  want  of  Jurisdiclton  of  his  person ;  the  court  held 
that  the  defendant,  by  appearing  volunlarily  and  without  objection,  had  con- 
tored  jnriadiction.    [SmiA  v.  Dipeer,  2  Code  R  70.) 

d.  ThecommiHi  pleas  posseeaall  the  power  and  Jurisdiction  of  coontvcoorts 
throughout  tlie  state.  { Wood  v.  Kdls,  3  Hilton,  384,1  and  on  appeals  from  the 
marine  and  Justice's  courts,  all  the  powers  and  JuriBdlction  formerly  exercised 
by  the  superior  court  of  New  York.  ( Wood  v.  KeBg,  3  Hilton,  334.)  It  has 
power  to  commit  for  the  non-payment  of  a  personal  tax.  {^aAn'««i»e,  11  Abb, 
147,)  and  each  of  the  associate  Judges  of  this  court,  posBessea  the  power  bf  Qib 
Revised  Statutes  conferred  on  the  flrat  Judge  of  that  court,  to  compel  dehvery 
of  books,  Ac,,  belonging  to  a  public  offlce.      {Deriia  v.  Pha.  11  Abb,  S9S.) 

e.  The  common  pleas  haa  Jurisdiction  of  JudaTQentH  on  recognizances  dock- 
eted wift  the  county  clerk  under  laws  of  1844  (Laws  1&45,  p.  250 ;  Laws  1881, 
cb.  883) ;  and  to  remit  fines  snd  forfeit  recognisances  in  the  same  cases,  and  in. 
like  manner  as  such  power  was  heretofore  given  by  law  to  courts  of  a 


tered  upon  recognizances ;  and  to  exercise  in  the  city  and  county  of  Ne^ 
YoAaUthe  powers  tmd  Jurisdiction  now  or  herealcer  conferred  upon  or 
Tested  in  the  said  court,  or  the  comity  courts  hi  their  counties,  and  the  powers 
and  jurisdiction  whicli  were  vested  in  tlie  court  of  common  pleas  lor  the  city 
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•ad  coto^  of  New  York  before  tha  enactment  of  tlte  code.  (Laws  1854,  P' 
«t.    SeeTlu  People  y.  Lett,  21  Bub.  130.) 

&  A  Jadgment  entered  with  the  cotmty  clerk  upon  a  forfeited  recofcnizaBce, 
IteonoM  a  lieo  on  real  eslate  from  tbe  time  of  docketting  (7^  Pto^  t.  Lott, 
SI  Bub.  130),  and  la  sutject  to  the  Jurisdiction  and  control  of  the  Kew  York 
common  pleas  to  the  same  extent  aaiflt  bad  been  docketted  in  it  (TA*  Pta- 
fb  T.  IVry,  2  HllUm,  S38 ;  TAe  Peofie  r.  LoU,  31  Barb.  130.)  In  addition,  the 
court  hae  the  discretionary  power  to  remit  the  forfeiture  in  whole  or  in  part, 
or  to  diechuve  ilie  recognizance  upon  such  terms  as  appear  just  and  reason- 
bNc  (la*  Feofie  t.  Afrjr,  S  Hilton,  523.)  In  the  eierolse  of  this  discretion, 
the  ooDTi  will  look  into  the  proceedings  at  the  time  tbe  fbrfrituro  was  declared, 
to  HcertaiB  wbeUKT  the  par^  wM  rairly  eatilled  to  a  poatpcnement  of  the  trial, 
bat,  jemNs,  that  will  not  be  done  until  he  has  submitted  himself  to  trial  and 
Judgment  upcai  the  indictmeiLt  ag^nst  him.    (Id) 

i.  Upon  application  for  a  remis^on  of  a  forfeitnre  npon  a  rec<^nisance) 
the  application  will  be  denied  unless  it  appear  that  the  bail  in  no  wise  con- 
luved  at  the  escape  ofhis  principal,  and  that  reasonable  diligence  has  been 
used  to  apprehend  and  surrender  him.     (U.) 

e.  For  ahistorj  of  the  New  York  court  of  common  pleas,  an  account  of  its 
judicial  orgonimtioD  and  Jnrisdiction,  the  reader  is  referred  to  an  elaboratear- 
ticle  by  the  Honorable  Charles  P.  Daly,  flrat  Judge  of  tbe  court,  in  t  K.  D. 
&mth's  Reports. 

d.  Removal  qfeaueei. — The  "'Mne  an  order  for  the  removal  of  an  action 
fW>m  the  aaperior  into  the  supreme  court,  is  a  matter  withia  tbe  discretioa  of 
the  court,  and  the  removal  will  not  be  ordered  unless,  upon  tbe  fkcis  shown, 
the  court  can  see  good  cause  for  direcUng  it  {CinAjAtil  y.  BaHer,  4  Abb.  SSJ ; 
but  the  remoral  is  ordered  in  all  cases  wbere  sufficient  cause  for  removal  is 
shown.  [Gat^enter  t.  Spoimer,  8  Code  R  38 ;  3  Sand.  717.)  On  a  motion  to- 
remove  an  action,  the  papers  should  be  eutillod  in  the  conrt  in  which  the  ac- 
tion is  then  pending,  and  out  of  which  the  removal  Is  sought  (MUier  v.  Dowe,  2  . 
How.  9a) 

dThe  providon  ofi^vr  (Sj».m»  1S44,  cb.  82,)  declaring  that  no  AoicafeorpM  or 
certioran  shall  be  allowed  removing  a  proceeding  before  judgment  or  flnal 
dscisioii  from  the  court  of  common  picas,  applies  not  only  to  proceedinga  t'n 
Mtrf,  but  also  to  all  such  proceedings  as  by  statute  are  authorized  to  be  insti- 
tuted before  any  Judge  of  the  court  (Dentin  v.  PiaU,  11  Abb.  39g),  and,  there- 
fore, a  proceeding  before  a  judge  of  that  court  lo  comoel  delivery  of  books, 
ftc,  of  a  public  oSce,  cannot,  before  a  final  determination  thereof,  be  removed 
inlo  the  supreme  court  by  certiorari.  (Id.)  A  certiorari  lo  remove  such  pro- 
ceeding while  still  pending  ie  a  nullity,  and  may  be  disregt^ed.    (/d) 

§  34.  [40.]  (Am'd  1849.)  Common  pUai  to  review  certain 
jvdgmenta. 

!nj»  coBrt  of  commoQ  pleas  for  the  city  and  coantj  of  Now 
York,  shall  also  have  power  to  review  the  jiidgmenta  of  the 
marine  coart  of  the  city  of  Kew  York,  and  of-  the  juaticea' 
Goarts  ID  that  city. 

(HMob'TU  V.  Ma^/ar  <^  If.  T,  6 


I  35.  [41.]    Terms. 

Tba  snperior  court  of  the  city  of  Hew  York,  and  the   coart 
of  common  pleaa  for  the  city  and  coanty  of  New  York  shall. 
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vithin  twenty  dajs,  appoint  gonerftl  and  special  terms  of  those 
coartB,  reapectivelj,  and  preecribe  the  duration  thereof;  and 
they  may,  from  litue  to  time,  respectively  alter  snch  appoint- 
ments ;  and  hereafter  no  fees  shall  be  paid  for  any  service  of  a 
jndge  of  either  of  those  coarts. 

§  36.  [42.]  By  whom  held. 

A  general  term  shall  be  held  by  at  least  two  of  the  jndges 
of  tliose  courts  respectively,  and  a  special  term  by  a  single 
judge. 

§  37.  [43.]  JvdgTnetUat  where  given. 

Judgments  upon  appeal  shall  be  given  at  the  general  term  ; 
all  others,  at  the  special  term. 

§  38.  [44.]  Judgment,  how  pronounced. 

The  concnrrence  of  two  jndges  shall  be  necessary  to  pro- 
noDnce  a  judgment  at  the  general  term.  If  two  do  not  concur 
the  appeal  shall  be  reheard. 

§39.    Crier. 

A  crier  shall  be  appointed  by  the  saperior  court  of  the  city 
of  J^ew  York,  and  by  the  conrt  of  common  pleas  for  tlie  city 
and  county  of  New  York,  respectively,  to  hold  liis  office  during 
the  pleasure  of  the  court  He  shall  receive  a  salary,  to  be  fixed 
by  tlie  supervisors  of  the  city  and  conuty  of  New  York,  and 
paid  out  of  the  county  treasury. 

§  40.  Superior  Court. 

The  superior  conrt  of  the  city  of  New  York,  shall,  from  the 
first  day  of  May,  1849,  consist  of  six  justicea. 
[SectlonB  41  to  a  incliuiTfl,  obsolete.] 

§46.  Terms. 

A  general  term  of  the  superior  court  may  be  held  by  any 
two  of  the  six  justices  thereof,  and  a  special  term  by  any  one 
of  them  ;  and  general  and  special  terms,  one  or  more  of  them, 
may  be  held  at  the  same  time. 
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%  47.  [As  am'd  Laws  1861,  p.  8,]  Certain  auitt  may  "be  tram- 
femd. 

All  civil  enils  at  iasne  at  the  time  of  the  passage  of  this 
Mt,  that  from  and  after  the  first  of  Maj,  1849,  shall  be  placed 
upon  the  calendar  of  the  sapreme  coort,  at  uaj  general  or 
q)ecial  term  thereof  to  be  held  in  the  city  of  Nev  York,  and 
which  shall  be  in  readiness  for  hearing  on  qnestions  of  law 
onlj,  or  are  equity  cases,  may  by  an  order  of  that  court,  or  of 
thejadge  holding  such  special  term,  be  transferred  to  the  said 
niperior  court  of  the  city  of  New  York,  and  to  be  heard  at  the 
general  terms  thereof. 

«.  The  phnae  "  eqtdtr  cuce  "  means  nilti  In  «qm^  commenced  prior  to 
Jolj,  164s,  and  then  pending  In  the  supreme  court.  Wdet  T.  Lyon,  1  Cods 
Bqi  N.  S.  3CT;  4  Coma.  BOo!) 

S  48.  Juritdiction  of  transferred  suits. 

de  said  superior  court  shall  have  jurisdiction  of  every  suit 
K'transferred  to  it,  and  may  esercise  the  same  powers  in 
respect  to  every  such  suit,  and  any  proceedings  therein,  as  the 
uipreme  coart  might  have  exercised,  if  the  suit  had  remained 
in  that  court. 


g  4P.  [Tikis  section  was  repealed,  Laws  ISSl,  p.  6.] 

§50.  Appeal. 

Appeals  from  the  judgments  of  the  superior  court  in  ancli 
nuts,  may  be  taken  to  the  court  of  appeals,  in  the  same  man- 
ner as  from  the  judgments  of  the  superior  court  in  actions 
i^gioally  commenced  therein. 

§  51.  Section  applied. 

The  provisions  of  section  twenty-eight  of  this  act,  shall  ap- 
ply to  the  said  superior  court. 

4- 
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(yf  the  Courtg  qf  Jastioet  of  th*  Peace. 

Sbotbht  S9.  Bepeal  of  exiBtlsg  prortdoiuL 

50.  JorfsdicUon. 

54  NoJurisdicUonincert^ncaaea. 

SB.  Answer  of  title. 

66.  UadertaldDff. 

67.  Suit  diBConUDuod. 

68.  If  andertaking  not  given. 
S9.  The  sune. 

W.  New  action. 

41.  Coda. 

02.  AoHwer  of  title  as  to  one  caose  of  acthn. 

08.  Docketing  ludgmenta. 

'      04.  Rales. 

§  5S.  [45.}  (Am'd  1849.)     Septal  of  existing  provitiona. 

The  proviBiona  cootained  in  sections  two,  three,  and  foar,  of 
the  article  of  the  revised  bt^tiitos  entitled,  "  Of  the  jurisdictJoa 
of  jnsticett'  courts,"  as  ^mended  by  sectionB  one  and  two  of 
the  act  coDcemingJDstices' courts,  passed  Ms;  14,  1840,  sod 
the  provisions  contained  ia  sections  69  to  66  of  the  same 
[fourth]  article,  both  iQclasive,  are  repealed,  and  the  provie- 
ions  «f  this  title  substituted  in  place  thereoC  Bat  this  repeal 
shall  not  affect  any  action  heretofore  commeDced  ia  a  court 
of  a  justice  of  the  peace. 

%  53.  [46.]  (Am'd  1849, 1851,  1860,  1861, 1863.)  Juritdio- 
tion. 

Justices  of  the  peace  shall  have  civil  jurisdiction  in  the  fol- 
lowing actiouB,  and  do  others,  excepting  as  in  the  second  sec- 
tion [of  laws  of  1661,  ch.  158]  it  is  provided  :'* 

1.  In  actions  arising  on  contracts  for  the  recovery  of  money 
only,  if  the  sum  claimed  does  not  exceed  two  hundred  dollars. 

2.  An  action  for  damages  for  injury  to  rights  pertaining  to 
the  person,  or  to  personal  or  real  property,  if  the  damages 
claimed  do  not  exceed  two  linndred  dollars. 
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3.  An  actioD  for  a  penalty  not  exceeding  tvo  hundred  dol- 
Un. 

i.  An  action  commenced  by  attachment  of  property,  as  now 
proyided  by  etstnte,  if  the  debt  or  damages  claimed  do  not  ex- 
ceed two  hundred  dollars. 

5.  Au  action  npon  bond  conditioned  for  the  payment  of 
money,  not  exceeding  two  hnndred  dollars,  though  the  penalty 
exceed  that  sum,  the  judgment  to  be  given  for  the  snm  acta- 
ally  dne.  Where  the  payments  are  to  he  made  by  install- 
ments, an  action  may  be  brought  for  each  iuBtallment  as  it  be- 
comes dae. 

6.  An  action  npon  a  snrety  bond  taben  by  them ;  thongh 
the  penalty  or  amount  claimed  exceed  two  hundred  dollara. 

7.  An  action  npoa  a  j  adgment  rendered  in  a  court  of  j  uatice 
of  tbepeace,  or  by  a  jostico  or  other  inferior  conrt  in  a  city 
vliere  such  action  is  not  prohibited  by  section  71. 

8.  To  take  and  enter  judgment  on  the  confession  of  a  de- 
foidant,  where  the  amount  confessed  shall  not  exceed  fire  hnn- 
dred dollars,  in  the  manner  prescribed  by  article  8,  title  4, 
chapter  3,  of  part  3,  of  the  Revised  Statutes. 

9.  An  action  for  damages  for  fraud  in  the  sale,  purchase,  or 
exchange  of  personal  property,  if  the  damages  claimed  do  not 
exceed  two  hnndred  dollars. 

10.  An  action  to  recover  tlie  poBsession  of  personal  prop- 
erty claimed,  the  valne  of  which  as  stated  in  the  affidavit  of  the 
pluntifiT,  his  agent  or  attorney,  oball  not  exceed  the  sum  of  one 
hundred  dollars. 

The  plaintiff  in  sacli  action,  at  the  time  of  issaing  the  snm- 
mone,  but  not  afterwards,  may  claim  the  immediate  delivery 
of  such  property  as  hereinafter  provided. 

Before  any  process  shall  be  isaned  in  an  action  to  recover 
the  poBsession  of  personal  property,  the  plaintiff,  his  agent  or 
attorney,  shall  make  proof  by  affidavit,  showing : 

1.  That  the  plaintiff  is  the  Owner,  or  entitled  to  immediate 
possession,  of  the  property  claimed,  particularly  describing  the 
same. 

2.  That  such  property  is  wrongfully  withheld  or  detained 
by  the  defendant. 

3.  The  cause  of  such  detention  or  withholding  thereof,  ac- 
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cording  to  tlie  best  knowledge,  information,  and  belief  of  the 
person  making  the  affidavit. 

4.  That  said  personal  property  has  not  been  taken  for  anj 
tax,  line,  or  asseBsmeiit,  poreuant  to  statute,  or  seized  by  virtae 
of  an  execution  or  attachment  against  tbe  property  of  aaid 
plaintiff;  or  If  so  seized,  that  it  is  exempt  from  snch  seizure  by 
etatnte. 

5.  The  actnal  valne  of  said  personal  property. 

On  receipt  of  snch  affidavit,  and  an  undertaking,  in  writing, 
executed  by  one  or  more  sufficient  enreties,  to  be  approved  by 
the  tTustice  of  the  Peace  before  whom  ench  action  is  com- 
menced, to  the  effect  that  they  are  bound  in  doable  the  ralne 
of  snch  property  aa  stated  in  said  affidavit  for  the  prosecution 
of  said  action,  and  for  the  return  of  said  property  to  the  de- 
fendant, if  return  thereof  be  adjudged,  and  for  the  payment  to 
him  of  such  anm  as  may  for  any  cause  be  recovered  agarnst 
said  plaintiff,  tlie  Jnntice  shall  endorse  upon  said  affidavit  a  di- 
rection to  any  constable  of  the  connty  in  which  said  Justice 
shall  reside,  requiring  said  constable  to  take  tlie  property  de- 
scribed therein  from  the  defendant,  and  keep  the  sarae,  to  be  dis- 
posed of  according  lolaw  ;  and  the  said  Justice  shall  at  tbe  same 
time  issue  a  summons  directed  to  the  defendant,  and  requiring 
him  to  appear  before  said  Justice  at  a  time  and  place  to  be 
therein  specified,  and  not  more  than  twelve  days  from  the  date 
thereof,  to  answer  the  complaint  of  said  plaintiff;  and  the  said 
summons  sltall  contain  a  notice  to  tlie  defendant  that  in  case 
he  shall  tail  to  appear  at  the  time  and  place  therein  mentioned, 
the  plaintiff  will  have  judgment  for  the  possession  of  the  prop- 
erty Jesci-ibed  in  said  affidavit,  with  tlie  costs  and  disburse- 
ments of  said  action. 

The  constable  to  whom  said  affidavit,  endorsement,  and 
summons  shall  be  delivered,  shall  forthwith  take  the  property 
described  in  said  affidavit,  if  he  can  iind  the  same,  and  shall 
keep  the  same  in  his  custody.  He  shall  thereupon,  witbont 
delay,  serve  npon  said  defendant  a  copy  of  such  affidavit, 
notice  and  snmmons,  by  delivering  the  same  to  him  personally, 
if  he  can  be  found  in  said  connty  ;  if  not  found,  to  the  agent  of 
the  defendant  in  whose  possession  said  property  shall  be  found ; 
if  neither  can  be  found,  by  leaving  such  copies  at  the  last  or  nsnal 
place  of  abode  of  the  defendant,  with  some  person  of  suitable 
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age  and  dieeretion.  And  eliall  forthwidi  make  a  retnm  of  Lis 
proceedings  thereon,  and  the  manner  of  Berring  the  same,  to 
the  JDfitice  who  isaned  the  said  Bammous. 

The  defendant  ma^  at  anj  time  after  snch  service,  and  at  leaat 
two  dajs  before  the  retnrn  day  of  said  anmrnons,  aerre  npon 
plaintiff  or  npon  the  coneUble  who  made  snch  serTice,a  notice  in 
writing  that  he  excepts  to  the  suretiea  In  eaid  bond  or  nndertak- 
iogjandif  he  fail  to  do  bo,  all  objection  thereto  shall  be  waived. 
Ifeoch  notice  be  served,  the  sureties  shaU  justify,  or  the  plainr 
tiff^ve  new  snreties  on  the  return  day  of  eaid  sammona,  who 
shall  then  appear  and  justify,  or  said  justice  shall  order  said 
property  delivered  to  defendant,  and  shall  also  render  judg- 
ment for  defendant's  costs  and  disbarsetTiente. 

At  any  time  before  the  rotnrn  day  of  said  summona, 
the  said  defendant  may,  if  he  haa  not  excepted  to  plaintiff's 
inreties,  require  the  return  of  said  property  to  him,  npon  giving 
to  the  plaintiff,  and  tiling  same  with  the  justice,  a  written  no- 
dertaking.  with  one  or  more  auretioB,  who  sliall  justify  before 
said  jnstice  on  the  retnm  day  of  said  summons,  to  the  effect 
that  they  are  bound  in  double  the  value  of  said  property,  aa 
stated  in  plaintiff's  affidavit,  for  the  delivery  thereof  to  said 
plaiDtiff  if  Buch  delivery  be  adjudged,  and  for  the  payment  to 
him  of  snch  som  aa  may  for  any  cause  be  recovered  againet 
said  defendant ;  and  if  snch  return  be  not  required  before  the 
retnm  day  of  said  summons,  the  property  shall  be  delivered  to 
uid  plaintiff. 

The  qualification  of  sureties  and  their  justification  nn- 
^er  this  act,  shall  be  the  same  as  provided  in  sections  one 
hnudred  and  ninety-four  and  one  hundred  and  ninety-five  of 
the  Code,  in  respect  to  bail  on  arrest  in  the  Supreme  Court. 

Sections  two  hundred  and  fourteen,  two  hundred  and 
fifteen,  and  two  hundred  and  Bixteeff  6f  the  Code,  shall  applj 
to  proceedings  and  actions  brought  under  this  act,  eubstituting 
the  word  constable  for  the  word  sheriff  whenever  it  occurs  in 
either  of  said  sections. 

The  actions  bo  commenced  shall  be  tried  in  all  respects  as 
other  actions  are  tried  in  justices'  courts. 

In  all  actions  for  the  recovery  of  the  poesessioo  of  personal 
property,  as  herein  provided,  if  the  property  shall  not  have 
been  delivered  to  plaintiflT,  or  the  defendant  by  answer  aball 
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daim  a  ratorn  thereof,  the  jaetice  or  jnry  eball  nsBeaB  the  ralne 
thereof,  and  the  injury  Baatained  by  the  prevailing  party  by 
reason  of  the  taking  or  detention  tliereof,  aad  the  justice  shall 
render  judgment  accordingly,  with  coaU  and  difibnrBemente. 

If  it  Bhall  appear  by  the  return  of  a  constable  that  he  has 
taken  the  property  deBcribed  in  the  plaintiff's  affidavit,  and 
that  defendant  cannot  be  found,  and  has  no  last  place  of  abode 
in  Baid  coonty,  orthat  no  agent  of  defendant  conld  be  found  on 
whom  service  conld  be  made,  (he  justice  may  proceed  with  the 
cause  in  the  same  mauner  as  though  there  had  been  a  personal 
servico. 

For  the  eadorsement  on  said  affidavit,  the  justice  shall  re- 
ceive an  additional  fee  of  twenty-five  cents,  which  shall  be  in- 
cluded in  the  costs  of  the  suit, 

§  M.  [17.]  No  juritdielion  in  certain  ca$e$. 
But  no  justice  of  the  peace  shall  have  cognizance  (^  a  civil 
action— 

1.  In  which  the  people  of  this  State  are  a  party,  excepting 
for  penalties  not  exceeding  one  hundred  dollars : 

2.  Nor  where  the  title  to  real  property  sball  come  in  qneft- 
iion,  as  provided  by  sectioue  55  to  63,  Iwth  inclusive : 

3.  Nor  of  a  civil  action  for  an  aasanlt,  battery,  false  impria- 
onment,  libel,  slander,  malicious  prosecution,  criminal  ooover- 
eation,  or  seduction : 

4.  Nor  of  a  matter  of  account  where  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  eatisfaotion  of  the  JQ»- 
tice,  shall  exceed  fonr  hundred  dollars : 

6.  Nor  of  an  action  against  an  executor  or  administrator  as 
Buch, 


J BB^nat  [iifl  eimer.  nuater  or  oominuidBl'  of  k  aUo.    (Lei 

Ciark,  1  Hilt  8 

B;  district  school  teachers  Tor  wsgefl.  IBofnoUi  j.  Mgnard,  1  How.  An. 
CRS.a20.) 

Ag^Dstsitutlce  for  wllftiUv  refilling  to  issae  an  ezecntlonj  ran  VIeek  v. 
Surrougfu,  6  Bub.  841)  or  for  wrongflillT  reftisiiig  to  tpproTC  kn  appeal 
tiond.    {Tbnpifcmj  T.  Sandi,  S  Wend.  463.) 

Poi  treBpass  to  lands  In  another  countv  than  that  where  the  Jiutice  reddea. 
{Orme*  t.  MeKtim,  2  Denio  639,  aff-d,  1  How.  Ap.  Caa.  845.) 

For  entidng  away  a  wife.    (CAom  t.  Ibb,  8  Johns.  401.) 
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,  a  tbe  d&mAge  does  not  exc«ed  (|ao<K 

ILeagkrait  r.  Orter,  13  How.  261.) 
For  penallks  onder  »  corpontioo  by-law.    ( WaOcer  t.  OuioManJt*,  S  Bill, 

Upon  Judfnnenta.  (JtTisfTutn  t.  GaBaghw,  2  Simd.  4DQ ;  1  Code  R.  127.)  and 
Julice's  judgmenU  exceeding  $100.    (UumphTH]/  y.  Permu,  iZ  Barb.  S13.) 

On  a  bond,  (Aioinar  t.  Laine,  10  Wend.  525,)  bat  query  an  execntoi's  bond, 
[■CTJfta  Y.  Mixni/t,  1.  E.  D.  Smitb,  404 ;  Mahonen  r.  Ov.nta;  10  Abb.  431.) 

On  m  promise  to  diwxHitiDue  a  suiL    {Jarringtan  \.  BuBard,  40  Barb.  513.) 

For  ii^nty  to  penonal  property,  (Bufl  ¥.  Goiton^  Barb.  H)  Wliere  It  doei 
mt  Mooonl  to  an  assault  on  llie  person,  (_Sicli  v.  aagiboom,  4  DenTo,  458.) 

IfthepUinttffUate  his  demand  at  more  Dwn  two  >iundred  doU&ra,  bat 
d^m  damagta  onlj  to  (tw  hondred,  the  Justice  has  jUrisdicUon.  Bo,  the 
plaintiff  may  anc  on  a  demtud  exceeding  tiM  hundred  dollars,  and  reduce  it 
tothejnsUce's  jurisdiction  by  Toluntary  credits  or  dednctiona.  (T^Ki)  t. 
XoMlan,  1  Johns.  Crs.  25 ;  13  JohnR.  425  ;  Bmnett  t.  IrtgemoB,  34  Wend.  IIS,) 
ucqit  so  acUon  within  subd.  2  of  sect.  5S.  iBMingar  r.  Ford,  14  Barb.  2S0.) 
The  pUinliff  is  not  obliged,  when  he  commences  his  suit,  to  reduce  bia  de- 
miod  to  (200,  for  that  might  give  the  defendant,  if  iie  has  a  set-off,  an  undue 
■dTantaee.  Tlie  parties  may  present  and  prove  their  demands  as  they  an, 
utdifabalance  is  found  exceeding  the  justice's  Jurisdiction,  the  ezoesa  may 
be  remitted,  and  Judgment  taken  for  the  residue.  (Justice's  Manual,  U 
edia.) 

One  indivifflble  contract  cannot  be  made  the  foundation  of  sereral  salts,  so 
as  to  recover  part  in  one  suit,  and  part  in  another.  See  in  note  to  section  140, 
fo^  Splitting  canse  of  action.)  This  rule,  bowover,  is  only  applicable  to  Imw- 
tile  suits  {Ctrmell  v.  Cook,  7  Cow.  SIO) ;  for  the  parties  may,  by  consent,  divide 
alargc  demand  into  any  number  of  smaller  ones,  and  the  deRndant  may  ohi- 
fas  aqurate  Judgments  for  each.    {Id.) 

An  action  cannot  be  brought  upon  a  Judgment  rendered  In  one  of  Ow 
district  courts  of  the  cily  of  New  York,  beitKen  Va  tamepartiei,  without  leavs 
<f  the  coort  Qnt  obtained.  (Thomptim  v.  SiOphm,  B  E.  U.  Bmith,  527 ;  MBt 
T.  WmJmt,  id.  18  i  3  Code  R.  44 ;  overrulinz  Mt^^rt  r.  aaOaghar,  3  Band. 
4(0.) 

Althongfa  a  Jns^ce  has  no  Jurisdiction  of  a  suit  against  a  foreign  corpora- 
lini,  such  corporation  may  confer  Jurisdiction  by  appearing  and  answering 
wilhont  objecting  to  the  Jarisdiction.  {Pavidinii  y.  BadtonMat^.  Co.,  S  Code 
a22Sj  2  B.  D.  Smith,  38.) 

Siecntors  and  administrators  may  sue,  bat  cannot  be  sued,  in  a  Justice's 
Nxut;  and  if  tbej  sue,  the  defendant  may  ptead  aset-off  if  hebaveone,  and  11 
he  prevail  mav  have  Judgment  agunst  sudi  plalntifi  In  their  representative 
ehsjacter,  which  will  be  evidence  of  a  debt  established,  to  be  paid  In  the 
nuise  of  administration.    (2  B.  S.  336,  a  03.) 

Where  the  complaint  is  so  drawn  that  the  defendant  can  set  up  a  title  in 
his  answer,  and  on  Kiving  the  requisite  security,  oust  the  Justice  of  his  Juria- 
dktlon,  bat  he  omits  to  set  up  title,  the  justice  ret^ns  his  Jurisdiction,  and 
the  defendant  will  be  preclnded  Itom  drawing  It  in  question  on  the  trial. 
Udiuni  v.  Eiten,  11  Barb.  390.  See  B^louii  v.  BndceU  19  Barb.  07 ;  Fndonia 
FtmkSrACo.f.  Wort,  37  Barb.  314,  and  see  note  to  sect.  59  ;)<Mt) 

Towns  which  comer  together,  but  do  not  touch  otberwlse,  are  "  a(y<dn- 
ing  towns"  within  the  statute  relating  to  Justice's  JurisdicUon.  {Sobtm  t. 
Ctaritv,  32  Barb.  440.) 

A  Justice  mar  take  a  confeerion  of  Judgment  any  uUmn  In  his  ooanty. 
{JPaOotk  V.  AlOrvA,  17  How.  109 )  Stoae  v.  WiiUam*,  &  Barh  833.)  It  mHl 
not  be  for  a  sum  exceeding  $500,  (Dantdi  v.  Binelatim,  0  How.  838 ;  GruvM 
V.  SUdan,  1  Code  R  N.  S.  261,)  but  an  entire  demand  may  be  divided  and 
nvoaljudgmests composed, (G>rn«av.  Cook.T  Oow.  809.)    A  J usUce cannot 
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OhurMS,  13  How.  Bffi.)  <)mittiiiK  to  answer  &ffi<^Tit  to  confeaaion  KDden  it 
Told  as  ag^UBt  creditora,  tut  bin^ng  on  the  defendant  [SUme  r.  WHUatn; 
40  Barb.  WS.)  A  Judgment  may  be  confessed  on  the  trial  without  the  fonnali- 
tiea  prescribed  by  the  ReTised  Statutes.    (Oota  t.  Ward,  17  Bub.  4S4.) 

a.  A  jmmcB  OF  thr  fkacb  kab  hot  jubisdiotiox  of  tbx  followiho 
J^CTIOKB,  namdy :  Action*— 

To  charge  the  sepanle  estate  of  manied  women.    (Oaon  t.  Brook,  31  Bub. 
646.) 

For  injQij  to  the  property  amoanttDK  to  an  anaolt  on  tho  person.     (BiA 
T.  BogAoom,  4  Denio,  4sS,  and  see  BuUt.  OdUen,  2S  Barb.  M) 

For  converting  peraonal  propertv  where  the  complaint  e 

'*" —    \BdUnger  t.  F<>rd,  14  Barb.  200J  although  Ihe  amoon _._ 

r  mistake,  ifd.)  if  the  cluin  liad  been  ^00  and  over,  it  would  not  hare 


(|i00),  {BdUnger  t.  Ford,  14  Barb.  SOOJ  although  the  amount  darned  was  in- 
serted by  mistake,  (id.)  if  the  clwm  liad  been  ^00  and  over,  it  would  —  '  "  " 
ousted  the  Justice  of  Jurisdiction.    {Baeka^  t.  Perina,  6  Barb.  578.) 


Against  aJusUce  fbr  a  Gtise  return.    {Wordtn  v.  Brmen,  14  How.  827.) 

For  damages  for  f^nd  in  the  sale  of  real  estate.  IW/iitt  r.  Beaugr,  26  Barbt 
288.) 

When  the  contested  demands  exceed  •40a  {StOaea  t.  fllapfei,  8  Abb.  8S3.) 
If  the  accounts  liave  I>een  settled,  the  balance  is  the  only  subsistent  ac- 
count ;  and  unless  this  balance  and  the  subsequent  accounts,  exceed  four 
hundred  dollan,  tiie  Justine  Itas  Jurisdiction.  (Code,  sec.  S4,  Bubd.4:  3 
Cow.  481.) 

b.  The  matters  of  account  must  be  open  and  unliqnidalad  (3  Cow.  413); 
thus,  if  the  pl^ntiff  should  prove  a  claim  of  $300,  and  the  def^dant 
payment  on  account  of  $350,  the  justice  must  give  Judgment  for  the  bal- 
ance. (i£.)  But  if  Instead,  the  defendant  had  proved  a  set-ofF  to  the 
amount  of  $250,  the  Justice  must  liave  dismissed  the  complaint  (10  Wend. 
655,  557.) 

e.  A  claim  for  a  balance  of  $86  for  work  and  labor,  the  aggregate  of 
wlilch  work  and  labor  amounted  to  $400,  reduced  by  paymtmts  to  the 
sum  Bret  named,  does  not  create  a  case  of  mutual  accounts.  Payments 
on  account  are  not  in  any  proper  sense  items  of  that  account  in  &vor  of  a 
defendant  The  account,  although  reduced  by  payments,  is  on  one  side 
only.  {Ward  V.  Ingraham,  1  E.  D.  Smith,  588.)  It  is  otherwise  when  Uk  de- 
fence se^  to  set  off  items  arising  in  a  coarse  of  mutual  dealing,  which 
themseWes  constitute  an  afSrmaUve  claim  In  the  defendant's  fiivor,  and 
which  have  not  been  specifically  appropriated  as  peyments  in  reducUon  of 
the  plaintiff's  claim,    [lb.) 

d.  Where  the  plaintiff  in  an  action  arising  on  contract,  and  for  the  recov- 
ery of  money  only,  proves  contested  demands  which  with  those  cstabUshed 
bv  tlie  defendant  exceed  $400  in  amount,  a  case  arises  In  which  a  Justice 
ot  the  peace  has  no  Jurisdiction ;  and  demands  contested  l>y  the  pleadings, 
but  admitted  on  the  trial  are  "pivMd,"  within  the  meaning  of  that  word  as 
used  in  this  subdivision.  The  admission  at  the  trial  dispenses  with  oUter 
evidence,  and  is  itself  the  proof  on  wliich  the  justice  acts.  A  plaintiff  is  not 
required  to  commence  an  action  in  a  justice's  court  and  prove  demands 
whidk.  with  those  proved  by  the  defendant,  shall  exceed  $100,  and  then  be 
dismissed,  as  a  necessary  preliminary  to  suing  in  a  court  of  record.  iSUboili 
T.  Sla^,  8  Abb.  SOS ;  5  Duer,  091.) 

4.  Where  the  purchsaer  of  an  unfinished  bOQSe,  tiy  the  consent  of  the  sel- 
ler TCtalned  $500  of  the  consideration  money,  to  be  applied  to  the  comple-' 
tion  of  the  building,  and  in  an  action  by  tlie  seller  broaeht  in  the  court  of 
common  pleas  among  other  things  to  recover  a  part  of  that  sum  as  pur- 
chase-money due,  it  appeared  that  it  had  been  so  expended  pursuant  to  t^ia 
agreement  under  which  it  was  reserved, — held  that  such  expenditure  was  to 
00  deemed  to  all  intents  a  payment,  and  that  the  facta  did  not  show  a  caao 
of  mutual  accounts  within  the  meaning  of  tliLs  aulkliviBion.  {Brady  v.  Bvr- 
btvw,  3  £.  D.  Smith,  Ttl.) 
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la  a  caM  of  matoal  ncooimts  when   tlie   daimB  of  both  parties,  eacli 

igainA  tbe  other,  amount  together  to  more  than  (400,  one  of  the  parties 
oumot  sue  the  other  In  a  juslice's  court,  but  must  bring  his  action  in  a  court 
tf  record     [M.) 

In  Older  to  oust  a  Jnatice  of  Jurisdiction  on  the  grouiid  that  the  total 
tt  tbe  accounts  on  both  sides  exceed  $400,  tbe  fact  must  be  proTed  by  l^al 
evidence,  and  tha  evidence  must  l^titoatelf  tend  to  MlabliBh  such  fiict 
<ArJwp  T.  JEatoa,  25  Barb.  133.)  Where  the  amount  of  the  accounts  atill 
mhajating  is  a  queatlou  of  fact,  and  the  eridence  is  coodicting,  the  detcrmis- 
ation  of  the  Justice  on  that  point  ie  aa  conclumTe  as  on  any  other  Question 
of  &ct  where  his  jnrisi^ction  is  not  affected  bj  his  finding;  and  if  under 
■Ddi  drcomslancea  the  justice  deddes  that  the  accounts  of  the  parties  as 
proved  exceed  (400,  and  that  he  is  therefore  ousted  of  his  Jurisdiction,  tlie 
countj  court  has  no  right  to  reverse  his  Judgment  on  appeal.    {Id.) 

e.  In  an  action  in  which  the  plaintiff  demanded  Judgment  for  $336  and 
inlereet,  the  defence  was  payment  and  a  counter-claim  of  $200 ;  on  the  trial 
before  a  referee  he  fonnd  the  plaintlTs  claim  to  be  $360  92,  and  that  the  de- 
fendant had  made  pajments  on  account  to  the  amount  of  $9S  85,  and  had  a 
counter-claim  to  the  araount  of  (ISO  43, — held  the  accounts  between  the 
parties  did  not  exceed  $400.    [OHm  v.  Cronkltile,  16  How.  360.) 


On  its  being  proved  that  the  amounts  exceed  $400,  the  Justice  is  required 
to  enter  a  jut^ment  of  discontinuance,  with  coats.  (10  Wend.  S59.  Bee 
g  844,  sub.  8  pMf.)  Tbe  dedaion  of  the  jusUce  that  the  acooants  proved  ex- 
ceed $400,  cannot  be  reviewed.    {Parker  v.  Malim,  25  Barb.  122.) 

The  atatule  declaring  that  no  Judge  of  any  court  can  sit  as  such  in  any 
canae  in  which  he  is  a  partj,  extenm  to  Justices  of  the  peace.  {Baldiein  v. 
MeArt/tur,  17  Barb.  415,  and  see  OAapin  v.  GkurrMl,  12  How.  367 ;  At  ffopptr, 
6  P^,  489.)  6o  does  the  law  of  1847,  ch.  280,  a.  81,  C)rbidding  a  Judge  to  act 
in  anj  cause  in  which  he  has  been  counsel.  (Camn^fon  v.  Andrea*,  12  Abt>. 
M8.  Co'y  Co'L)  But  the  statute  forbidding  a  partner  of  4)r  clerk  to  a  Judge 
I«act)ging  before  him,  does  not  apply.      {Foz  v.  Jiiatnm,  8  Barb.  859.)      TEe 

CroTision  suspending  the  Jurisdiction  of  a  Jnatice  on  his  becoming  an  Lnn- 
older,  or  tavern-keeper,  applies  to  his  civil  jurisdiction.  (Bied  v.  Mtiia,  7 
Barb.  3S7.)  A  Justice  cannot  sit  in  a  cause  to  which  a  corporation  is  a  party, 
if  he  be  related  to  a  stockholder  In  such  corporation.  The  defendant  may 
prove  the  existence  of  such  relationship,  although  there  is  no  plea  to  the  Jur- 
isdiction of  the  justice ;  or  he  may  answer  setting  up  the  &ct  to  beproved^  hi 
order  lo  deprive  the  justice  of  Jurisdiction.  [Hau  v.  BuUemvU  Wooien  Man. 
Co.,  28  Barb.  50a) 

Long  SuBomons.— A  justice  of  the  peace  has  civil  JurisdicUon,  by  lojtg  fum- 
■lani,  of  all  peniotia  residing  within,  the  town,  or  adjoining  the  town  of  tbe 
Justice's  residence,  and  within  his  county,  or  wliere  the  pluntiff  resides  in  the 
Mme  town  as  the  Justice  or  an  adjoining  county.  '{(Jooper  v.  BaS,  14  How. 
aWJ^  There  is  no  jurisdiction  by  long  summons  of  a  non-resident.  [W&in» 
r  WAeefcr,  8  Abb.  116.)  Joint  debtors  may  be  sued  by  long  summons,  if  one 
be  a  resident  {Bur^tuirt  v.  ^ice,  3  Denio,  85.)  But  this  role  does  not  apply 
to  the  case  of  an  action  against  the  maker  and  the  Indorser  of  a  promissory 
note ;  they  are  not  Joint  debtors.  [IlarrioU  v.  Van  Catt,  0  Hill,  285 ;  Kei*^  v. 
Bradbvrj/,  21  Barb,  531.)  No  provision  is  made  by  statute  for  process  by  war- 
rant, or  attachment,  or  short  summons  against  a  corporation.     A  railroad 


in  a  county  through  which  their  road  passes.  They  are,  in  law,  reudents  of 
such  coonty  [Bd&n  v.  N.  T.  A  Harlem  B.  R  Co.,  16  Bow.  17),  unless  the 
plaintiff  is  a  non-re^dent    {WiSddv.y.  T.  Ji  Harlem  R.  B.  Oo.,\  Hilton,  S02.) 

A  noD-resident  has  his  option  to  sue  by  long  or  by  short  summons.  {Edig 
¥.  KOg,  a  E.  D.  Smith,  250 ;  and  see  Aciterman  v.  Finch,  15  Wend.  652.) 

Fomi  of  the  Smnmoni The  form  of  the  summons  in  these  courts  is  not 

governed  by  the  code  {WtOianu  v.  Priet,  3  Sand.  229.)  The  summons  should 
'    Mate  a  cause  of  action  (ffUtr.Jfernf,  3  Code  R.6U;  Cooper -v.  Ckamberiain,^ 
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(,  la  ib.  81) ;  bat  where  the 
defendant  was  anmmoned  to  answer  the  ptamtiiTs  "  complunt  Tor  moaer  dne" 
""' 7,  Baietr,  4  E.  D.  Bmith,  238),  or  to  answer  the  complaint  of  J.  W. 


B.  lot  |100  damacea  in  the  action  on  contract,  it  was  held  gufflclcnt  {Brag  v. 
Andrvat,  1  id.  887)  -,  and  where  the  summone  was  "  to  answer  the  complaint 
for  profiMUcmal  geiricea"  {Bim^  y.  Dean,  8  id.  173)  and  also  where  the  sum- 
mons required  the  defbadaut  to  answer  In  "  dvil  action  for  damage  and  fUas 
representation  in  the  sale  of  a  horse,"  on  appeal  it  was  held  sofflcient.  Tha 
particular  plea  need  not  be  stated.  (D«Umtey  r.  Nagk,  16  Barb.  97 ;  Humplvng 
T.  Arsaru,  23  Barb.  813.)  The  summons  omitting  to  state  the  pleL  or  tlia 
nature  of  plaintiB'sclidm,  is  no  cause  forreveraing  UMludgmenL  ((Wnaff  t. 
£mM«,llBarb.  6fi7.) 

a.  A  summons  stating  a  canse  of  action  fbr  more  Oian  flOO,  was  foimerif 
held  to  be  B  nulli^  {Jagar  r,  Hannah,  6  Hill,  6S1) ;  but  now  althooKh  a  sum- 
mons [seued  by  a  Janice  claims  damages  eiceedmg  |900,  the  de^dant  1> 
bound  \a  appear  in  the  action,  insemucli  asjustic«8  of  the  peace  have  Jurisdic- 
tion of  some  actions  wherein  Judgments  are  claimed  for  sums  over  9300 
{Htim^irey  v,  Pir>rm»,  23  Barb.  313) ;  and  claiming  $300  and  oeer  would  not 
render  the  summons  a  nullity  {Rotkw^  t.  JVn'ne,  5  Barb,  978).  A.  justice  ac- 
quires no  Jurisdictiun  where  the  defendant,  beiug  a  non-resideat,  is  sued  by  a 
euQUUons,  returnable  more  than  four  days  after  its  date,  or  serred  has  toaa 
two  days  before  the  return  day  (BoNjwni  v.  Wui,  11  Barb.  3W). 

ft.  In  an  action  to  recover  penalties  for  the  violation  of  the  eirise  law,  tt  ia 
a  sufficient  endorsement  of  the  summons  if  it  state  that  such  stunmone  is  is- 
~  sued  "  according  to  the  provisions  of  tit  S,  p.  1,  cIl  20  of  the  statute  cJ  exdao 
and  the  regulation  of  taverns  and  groceries.  (Rffryy.  3^n«n,  23  Barb,  WJ; 
and  see,  as  to  indorsement,  Andrea*  v.  Harnngim,  19  id.  843  -,  Vorso&lt  t.  Sea- 
man,  21  id  S19 ;  Atery  v.  Black,  17  Wend.  6S ;  Board  of  JExcut  tf  SoTatoga  r. 
Doh&rlj/,  16  How.  4S.) 

Semble,  plaintiff,  may  flllnp  process  as  the  clerk  of  the  Justice.  {T}»Peopl» 
T.  &7U1A,  20  Jobna.  63 ;  see,  contra,  SarrodaU  v.  Lttk,  9  Barb.  611.) 

6.  Stunt  Snmmona. — A  short  summons  against  a  non-resident,  allowed  by  % 
83  of  the  nou-imprisoumcnt  act  issues  of  course,  without  security,  althou^  llie 
plaintiffis  also  a  non-resident  {Adaiman  v.  Fineh,  IB  Wend.  652;  but  see 
ABen  v.  BIo/k,  B  Barb.  60).  A  non-resident  of  the  county  must  be  proceeded 
agunst  by  short  summons  or  attachment  {Thompion  t.  Sayre,  I  Denio,  175). 
An  action  may  be  commenced  against  a  resident  corporation  bjr  short  sum- 
mons (^  the  plaLntitf  is  anon-resident  and  furnishes  the  requisite  bond  and 
affidavit  ( ffAb  T.  JV!  T.  and  Earhrm  R.  R.  Go  I  Hilton,  8(B);  but  only  on 
these  conditions  (Sdden  y,  N.  T.and  Harlem  B.  R  Go.,  15  How.  17). 

To  authoriie  the  issuance  of  a  abort  summons  the  beta  which  warrant  it 
most  be  shown  affirmatively  (Alien  v.  Stone,  9  Barb.  60 ;  Sperrj/  v.  Mtyor,  1  XL 
D.  Smith,  361).  As  to  what  is  sufficient  proof  see  Walert  v.  Whalemen^,  13 
Barb.  631 

An  action  to  recover  back  illegal  fees  exacted  by  a  non-resident  def^dajtt 
SB  an  attorney  cannot  be  commenced  by  short  summons  {WaiTt  v.  WlatU- 
Mon,  22  Barb.  093). 

d.  At±aoIuaant — To  authorize  the  issuance  of  an  attachment  an  affidavit 
must  be  presented,  and  a  tx>nd  with  surety  given  {BenntU  v.  Brown,  4  Coma. 
2S4 ;  Darrii  t.  Afarthail.  14  Barb.  96).  The  affidavit  is  sufficient,  if  it  shows  the 
defendant  is  a  non-resident,  that  plaintiff  has  a  debt  agaizist  him  of  a  specified 
amount,  arising  on  contract  ( Van  Kirk  v.  Wildt,  11  Surh.  520),  or  for  a  tort 
(ftp*  v.  Hart,  35  Barb.  630.)  An  oral  statement  of  a  witnesa  under  oath,  wilU 
ten  down  by  the  Justice,  although  not  signed  by  the  witness,  is  a  sufficient  af- 
fidavit (Mmut  V.  Bhafer  3  Demo,  60);  but  an  oral  statement  not  reduced  to 
writing  is  not  sufficient  {(hn^ort  y.  GiOapit,  18  Wend.  404).  The  Justice  may 
take  into  consideration  an  affidavit  mode  by  another  plabitiff  (o  procure  au 
Mtachment  against  the  tame  defendant  (Omwr  v.  Van  Valen,  6  Bow.  lOS).  Ab 


^dbyGoOgle 


85i] 


nranoEa'  ooUBrB.  69 


■flIdiTit  suttne  &ctB  indicatlDg  ut  intent  to  deftand  is  InmffldeDt ;  tt  most 
■tate  s  belief  of  K  (hiudulent  intent  (id.  MiUtr  t.  BrinJurhof,  i  Denio,  118; 
Ap«T.  fiort,  35Barb.e80;  CbfawT.  Kan  TaiM.  G  How.  1(3);  and  the  &ct« 
mustftlM)beetated(AnJlAT.i>«a,  14  Wend337;  CSmruSy.  XoMelb,  SO  il  7T; 
AnHrt  T.  fimm,  18  Barb.  867 ;  Fn»t  v.  WiSard,  0  Barb,  440 ;  Gamp  t,  7UM», 
9  E.  0.  Smith,  ao ;  8  Code  B.  40).  The  EkcM  must  be  sworn  to  positively,  not 
DD  beUef  (JotntM  v.  JTom,  20  Wend.  145 ;  FuUm  r.  Uealm,  1  Bnrb.  B5S).  An 
■ffldsTit  in  nhich  the  bets  are  stated  on  the  belief  onlj  of  the  deponent  ie 
btally  defectiTe  (Tkneeg  t.  Greene,  4  Denio,  9!) ;  MoU  v.  Lawrence,  9  Abb.  I^. 
The  objection,  If  made  in  due  time,  la  not  waived  by  the  defendant  pleading 
after  hm  objection  is  oveimled  (Atery  v.  8!aek,  17  W end.  85 ;  Bhaimon  v.  Gom- 
wloA,  31  ut  457 ;  Whetier  y.  lampman,  14  Johns.  R.  461) ;  but  pleading  with- 
out pwrionBly  objecting  is  a  waiver  (W.  8a-artvxml-7.Ba<ldu,nm\],ni\.  This 
principle  is  confined  to  cases  wliere  the  abjection  ia  to  proceae  to  bring  the 
putj  into  court ;  for  other  objections  improperly  orerruled,  are  sometimes 
w^ved  by  afterwards  gomg  on  with  the  sail  (3  Hili,  180,  490  ;  5  id.  ^8).  If 
the  affidavit  contains  some  eridence  for  the  J  iiBtice  to  act  on,  the  proceeding 
win  not  be  reversed  for  isBufflciency  of  proof  (Boimfield  v.  Haaar^,  16  Barb. 
64(n ;  and  cannot  be  queaUoned  In  a  collateral  proceMing  (KiModt  v.  Srant,  84 
jl  144).  An  affidavit  that  defendant  kept  concealed  to  avoid  service  of  a  tear- 
ml,  not  lowing  the  tdnd  of  warrant,  held  Insnffident  (Zmdev.  Montgomery, 
15  Wend.  461.)  Proof  that  delendaiit  has  removed  property,  or  made  a  mort- 
nge,  withoat  showing  an  tnteot  to  deftsud,  is  not  sufficient  {Conndl  v.  Lta- 
a^SO  Wend77;  BimnJIeld -7.  Howard,  \6a».tb.  M«;  Jfoll  v.  Laurrmu,  9 
Abb.  19e ;  17  How.  659.) 

BeomftT  most  be  | 
Denio,  184 ;  Sw«ui«  T  ,  ., 

1»  plaintiff  or  some  one  on  bis  behalf  with  surety.  {MUliii*  v.  Shafer,  3  Denio, 
flil.)  It  must  truly  describe  the  action.  {Contort  v.  Gillespie,  IS  Weod.  404.) 
liie  condition  of  the  bond  extends  to  the  flnal  result  of  the  proceedings.  IBaJi 
v.  Qivdner,  31  Wend.  MO ;  see  Fenno  v.  Diekenwi,  4  Denio,  84)  and  eJl  dama- 
ge* snstamed  by  the  attachment.  [Qfoat  v.  OUletpie,  2S  Wend.  883 ;  WtTitor  v, 
OreuU,  11  Paige,  GTS ;  and  see  Sari  v.  SpooTter,  8  Denio  34e :  Bmmett  t.  BrotaTt, 
81  Barb.  158.) 


twelre  days  Crom  date.    (JoAnton  v.  Mou,  20  Wend.  146.) 

A  ii<m-ierideDt  sued  by  long  attachment  may  wuve  the  irregalarlty,  and 
t^e  bia  remedy  on  the  bond.  (Bourn*  v.  MdloTjS  Hill,  496.)  A  long  attach- 
ment, regolar  on  its  face,  protects  the  officer.    {Wdlber  v.  Qay,  34  Wend.  485,) 

An  attachment  actDally  levied  has  priority  over  an  execution  In  the  BherlflTs 
hands,  but  on  which  no  levy  has  been  made  (Bay  v,  Hareouri,  19  WeniL  496; 
Duioii  V.  BaraouTi,  20  ill  41) ;  bnt  to  preserve  priority,  plaintiff  must  proceed 
with  due  diligence  IVan  Loan  v.  Sline,  10  Johns,  138 ;  dlerling  r.  Wtlanae,  20 
Wend.  2S8),  and  soff^  its  removal  out  of  the  county  (id.) 

On  a  eUm  }3j  a  third  party  to  goods  attached,  the  bond  for  thetr  dolireiy 
moBt  be  fbr  donUe  the  value  of  the  goods  attached.    (Kamena  v.  Wanntr,  9 


On  pl^ntlff's  recoveriiMj aliment,  if  an  appeal  Is  duly  taken,  the  attached 
pnmer^  most  be  releaseil  (Kmmr  v.  Waitrfmry,  7  Barb.  660 ;  8  Code  R.  288 ; 
and  see  Moort  t.  SmMrindyki,  1  Hilton,  199.) 


Where  an  attachment  Issues  on  the  ground  that  det^dpnt  has  departed  with 
Intenttodefiwid.ftc.,  Judgment  should  be  entered  without  a  summons.  (Stae- 
ort  V.  Awn,  16  Barb.  8670 

A  return  of  a  levy,  without  stating  that  a  copy  of  the  attachment  waa 
served,  ia  not  sufficient.  ( WiSard  v.  S^ttrry,  16  Johns.  121.)  A  return  of  Imry 
on  property,  withoat  saying  of  lite  defendaTd,  or  a  return  of  delivery  of  a  copy 
wiUiout  saying  a  txrliped  eopy,  held  sufficient.  (Johnton  v.  Matt,  20  Woni 
14Sl  Yantorly.  H^,  U^arb.  630.) 
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The  Bttachment  mutt  be  aerved  peraoiullr,  if  defaidant  lan  be  fotmd :  If  not 
■erred  penouklljr,  a  bohudodb  most  lasne.  {Taglor  t.  Biwktr,  1  E.  D.  Smitli, 
891.)  A  return  that  defenduit  conid  not  be  found  In  the  coimfr,  is  eqnlvnlent 
to  a  return  that  no  penoiul  serrice  bss  boea  made.  {Botei^hia  v.  IbaarA,  15 
Barb.S46.) 

On  ui  attaclimeiit  against  J<^t 

ilr,  does  not  tnthorue  the  Justit. 

«  Fogg  T.  ChSid,  13  Bsrb.  US.) 

Wamuit. — A.  wamnt  is  the  onlj  proceai  1^  whic^  a  penon  can  commence 
an  action  fbr  a  tort  before  ajustice  of  the  peftce  of  the  county  in  wblch  he  re- 
tidea  agataist  a  non-resident  of  such  caoDtf ;  and  in  all  cases  on  ^iplication  for  a 
warrant,  except  where  the  actkin  shall  have  been  commenced  bv  Mmmons,  the 
apidicant  Shan,  b7  affidaTit,  state  the  &cls  aod  drcomslaDCes  within  Ids  knowl- 
eOEe^ahawiDgthegrouDdHofliiBapplicatioa.  (Aipe  t.  £ar(,  85  Barb.  9)10; 
S8  How.  SIO.)  An  affidaTit  which  stated  po^dvely  that  the  applicant  waa  a 
resident  <rf  the  county,  and  that  the  defendant  waa  a  resident,  andalsothnl,as 
%» titrUy  beUead,  he  liad  a  good  cause  of  action  uainst  the  defendant  for  fraud 
and  deceit  in  the  sale  bj  hmi  of  a  certain  pair  of  horses  Co  plaintiff,  was  held 
■nfflcient.  (Jd.)  The  applicant  for  a  wanant  mar  prove  the  &cts  neceesarr 
to  its  inuance.  (Ikirry  v.  P^,  10  Johns.  114 ;  BMt  v.  Hm,  3  Wend.  SSS.) 
The  requisite  security  may  be  by  a  depout  of  money  (Wheelodc  v.  BrinJeerlmff, 
18  Johns.  481) ;  but  a  note  to  the  Justice,  requeaUne  hint  to  let  plaintiff  have  a 
warrant,  and  that  the  writer  woDld  be  "  answerable  for  the  coats,"  is  not  a 
euffldent  security.  (Jfi>n«y  t.  Tobim,  13  Johns.  422.)  The  security  ectends  to 
costs  on  aweaL  (TVotw  v.  A'tcAob,  7  Wend.  434.)  Omitting  to  Mate  the  thcts 
which  euttUe  the  party  to  a  warrant  Is  a  Jurisdictional  defect.  (Loeler-v.Pheipt, 
13  Wend  46;  Monxji  v.  TbMu,  12  Johns.  433.)    A  warrant  in  Ikvar  of  two 

filainti^  partners,  carmot  issue  on  an  affidavit  that  one  is  a  non-rc«dent. 
Limua  T.  SuiAerland,  11  Wend  568.)  The  defendant  must  be  brought  bcforj 
the  Justice.  iOnlrin  t.  Lather,  0  Cow.  fll.)  Security  taken  for  his  appearance 
b  void  {Matard  r.  Caafit/d,  S  Wend.  SI.)  Bui  cannot  sarrender  their  piin- 
eipaL  (TaOlt  t.  Eip,  19  Johns.  IM:  Writiiuy  f.  Speneer,  4  Cow.  39.)  The 
Jnatice  should  quash  the  warrant  on  its  being  shown  that  the  defendant  tiad 
Men  a  rerident  thirty  days  before  warrant  iAoed.  (SAonnon  t.  Conutoek,  21 
Wend.  457.) 

SorvJoe  of  Snmmnna— Where  [he  plaintiff  is  a  constable  he  may  bimEetf 
•ore  the  aummona.  (TWfbT.  iTun^a  Cow.4S8:  PiUnoM  t.  Jfun, S  Wend. 
202.)  Serrice  on  the  8d  for  the  8th  day  of  the  month  ia  in  time.  (OalunMa 
THnpOt  Riad  Cb.  t.  Ei^ttard,  10  Wend.  ^3.) 

The  eerrlce  should  not  be  on  Saturday  on  peraons  who  keep  that  day  holy. 
0Uwal847,ch.Stf:  JfankfT.  mixnt,  11  Abb.  88.) 

Retam  of  Becvioo.— The  letam  should  state  the  timt  and  manner  of  service, 
and  the  statute  requirement  in  this  respect  should  be  strictly  complied  Willi. 
( WAeeier  t.  Lampiaan,  14  Johns.  481 ;  legg  t.  ftiUman,  2  Cow.  418 ;  Sfnrarf  v. 
SmM.  17  Wend  517 ;  nitnaiii  t.  Maim,  3  id.  203.)  A  retom  of"  personally 
served,"  or  of  "  served  by  copy,''  held  sufficient  as  to  manfur  of  service,  (/jw 
T.  SMnmnn,  2  Cow.  418 :  Tuttle  t.  B»nl,  id.  *3e  i  Huglia  t.  Mtilny,  1  Sand 
02;  B'dtif  Bzeiee  of  Saratoga  T.Doherly,  IS  Bow.  40;)  bnt  wb«re  the  return 
was  "  served  by  copy,"  without  stating  whether  the  service  was  a  penonal 
service  by  copy,  or  if  ttanng  a  copy,  was  held  not  sufficient.  {Fotler  t.  Eaien, 
13  Barb.  547.)  Where  the  action  is  for  a  penalty  the  return  need  not  show 
that  the  statutory  etidorsement  on  the  summons  was  also  served.  (B'd  <^  ELe- 
ews  <if  Saratoga  v.  Doherig,  16  How.  46.)  Where  the  defcniiant  is  a  corporm- 
lion  the  return  should  show  bow  the  serrice  was  made.  (Shfrmod  t.  Siralo- 
gaAW.KR  fo.  1.5  Barb.  650.)  The  Justice  is  to  decide  whether  the  return 
shows  a  service  snffldcnt  to  give  bim  Jurisdiction.  If  the  return  shows  suflS- 
cient  persona]  serrice  the  Justice  hasjurisdiction,  andif  the  service  was  not  in 
Cms  sofficieDt  the  Judgment  may  be  reversed  on  appeal,  but  neither  the  return 
BortfaeJudginenI  can  be  qocationed  collaterally.     (N.  T.  ABrieR.S.Co.  t. 


^dbyGoOgle 


%  54]  jcsttobb'  codrts  61 

Ptr^,  18  Borb.  674 ;  FUA  v.  JTmKn,  IS  id.  47.)  In  an  acHon  agalnBt  a  r^- 
Toad  companT,  the  coiwtsbk  retained  that  he  serred  the  Bnmmoiia  personallr 
oil  A  B,  tre\gbt  agent  of  defendants,  at,  &c.,  no  person  haTingbeen  deaignal^ 
by  them  upon  whom  proceaa  might  lie  serred,  and  that  no  officer  of  the  com- 
panj  redded  wHhin  the  coantj  on  whom  process  conid  be  served,  held  thut 
defendant  mi^t  show  on  appeal  that  the  service  was  lUButhonzed,  as  tbera 
was  a  director  reddent  in  the  count}'.  ( Wieiler  t.  N.  T.  A  Harlem  R  B.  Ca., 
M  Barb.  414.)    The  letom  is  prima  &cie  evidence  of  the  lacta  therein  stated. 

Thejostice  mar  allow  th«  constable  to  amend  hla  retain  to  a  summons. 
{Ftrty  T.  Tftum,  23  BaibL  137.) 

Aretom  of  personal  service  indorsed  on  the  Hummons  br  the  Justice,  at  the 
leqoest  of  the  constable,  but  not  subscribed  br  the  constable,  Is  sufficient,  and 
confers  Jurisdiction  on  the  Justice.  (Amor.  AnJ^,  20N.  Y.  398  rev's  s.  c.  34 
Barbm) 

An  enti7  in  the  docket,  "  Sept  I.  Sums  S  pera.  bj  8,   B.  "Ward,  Cons.   11 

CappeuB,"  WBB  held  no  evidence  of  the  service.     {Maniiiag  v.  Jdhtuon,  7 
b.4S7.) 

On  summons  ^;a]nst  two  or  more  Jointly -liable,  a  retom  of  service  on  one 
defendant  only  MTea  Jurisdlclion  to  proceed  in  form  against  all  the  defend' 
anta.  (m™  t.  C«H,  18  Barb  346,)  On  attachment  it  is  otherwise.  [SfeDad 
T.  Coat,  3  C<Hns.  110.) 

Appecuance. — The  paitiea  may  now  appear  in  person  or  by  attorney, 
fonneriy  it  was  otherwise,  fjSmUh  v.  Ooodrkk,  S  Johns.  3S3,)  but  attorneys-at- 
law,  as  such  are  not  recognized  in  Justices'  courts.  {Hugh  v.  Mtdteu,  1  Sandf 
B2 ;  Cohen  r.  Dupmil,  ul.  260 ;  see,  however,  Laws  1863,  ch.  4M.)  The  same 
person  cannot  appeal  as  attorney  for  both  parties.  {Shervuxd  v.  Baraiega  A 
E  Oo.,  15  Barb.  ^.)  And  the  constable  who  served  the  procew  cannot  sd- 
vocBie  the  caasc;  hentifrU  appear  on  the  return  day,  and  present  plalntifi's 
denund.  bat  could  not  prove  the  cause  of  action.  (F\trd  r.  Smith,  11  Wend, 
■u    .,-...        r.  ,       ..  „..,     r,..        ,,     _  ,..  ,  partieawaa  allowed  to  at  ' 

fhe  attorney  must  be  dm 

. , ._ "is  sufficient  authority  t_ 

appear.  (McMinn  v.  fficWnwyitr  8  Hill,  236.)  The  attorney  must  prove  hia 
aathority  to  appear  {Fanning  v,  Trouiindge,  5  Hill,  428,)  and  if  the  authority 
is  in  writing,  its  execution  must  be  duly  proved :  (2'tnun«rman  v.  Morriioii,  14 
Johns,  see,)  if  in^ted  upon.  (See  Hir^fidd  v.  Landman,  S  E.  D.  Smith,  208 ; 
BaA  V.  MiSer,  13  Barb.  481.)  Omitting  to  object  on  the  trial  to  the  authority 
of  the  party  to  appear,  is  an  admunim  of  his  snthonn.  iAekermany.Fiiidi,  16 
Wend.  652 ;  and  see  TreadieeB  v,  Bmda;  S  E.  D.  Smith,  506.)  The  Justice  can- 
not act  on  his  own  knowledge  of  the  authority ;  there  muat  be  proof  before  Mm. 
{Bauer  v.  Van  Skiers,  2  Cow.  43» ;  Leelerv.  Crary,  1  Denio,  81 ;  WStai  v,  CltmMO, 
4iiJL60.)  Asia  what  isaufficient  proof  of  authority  to  appear,  see  ITarrvnT.^iit 
«««■,  8  How.  4ie ;  Andreuii  v.  Harrington,  19  Barb.  848 ;  UnderlOt  t.  rwfar,  3 
Barb.  848 :  Amviinmg  v.  Craig,  18  Barb.  387 ;  Bwnktr  t.  Lataon,  1  E.  D.  Smith, 
410;  Biota  t.  Waif  A,  B  N.  T.  Leg.  Oba.  178. 

£Seot  of  AppsaranoA. — All  defects  in  the  summons  and  service  thero- 
0^  are  cured  by  appearance  and  answer  without  objection  (Heihier  v.  Bnrrat, 
8  Code  H.  17  ;  CuMngham  v.  PhiUipt,  1  E.  D.  Smith.  417 ;  Andreiti  t.  Thorp, 
Ih  810 ;  Br<^  T.  Andnai,  ib.  867 ;  Hogan  v.  Baker,  2  ib.  23,)  and  an  appearance 
of  a  defendant  In  person  or  by  attorney,  on  the  return  of  an  attaclmient,  givea 
tlieJiisticeJnrisdicUon  to  proceed  without  Issuing  a  summons.  {Cttnteof/  r. 
^lAAu,9Barb.878.) 

Wliere  a  summons  Is  issued  by  a  Jostice  not  redding  in  the  same  town  with 
either  of  the  parties,  nor  in  an  a^oinlng  town,  the  defendant  is  not  in  order  to 
avail  himselfof  his  objection  to  the  Junsdiction,  bound  to  appear  and  obJecL 
If  he  docs  not  appear  a  Judgment  rendered  will  be  voidable,  on  an  ap- 
pad  and  assignment  of  error  in  tact,  {Ttfan;/  v.  GUberl,  4  Barb.  820,)  and  the 
suae  rule  applies  to  a  non-reaident  defendant  sued  by  a  long  summons.  {Wit- 
tint  V.  Whteff,  38  Barb.  669,  and  see  Bu«k  V.  WaUrbury,  18  Barb.  116 ;  PiUA 
V.  ZWin,  15  it  47.) 
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H  JUSTiCBi   oovvte.  [§  64-. 

A  Proo«adlng  to  oaQ  and  trr  Aottoa^-Tbe  proTiihn  requiring  the  JDsdcM 
lo  wut  one  hour  ftfter  the  hour  appointed  appUee  to  the  return  day.  (AlUa  ▼. 
Sbnte,  9  Barb.  60,)  an  adjourned  bearing,  (SA^kumI  t.  Saratoga  A  W.  &.  B.  Co. 
IS  Barb.  SSO,)  and  where  the  trial  is  necttaaiily  held  open  to  a  fUtnre  day. 
(Ciar*  T.  Oarrittm,  8  Barb.  372.) 

b.  Ut/er  the  Justice  had  called  thrmxti  his  Uat  of  canaea,  a  defendant  who 
was  in  waiting  asked  bU  cause  to  be  called,  and  was  informed  bv  the  Justice 
that  there  was  no  such  cause;  wherenpoa  he  1^  the  court;  and  itnaafaeld 
that  the  Justice  could  not  afterwarda,  and  In  the  defendant's  abeence  proceed 
with  the  cause.    {Murl^  t.  QraU,  8  Abb.  IW.) 

c  DlacontlmiaDoe  of  Action  by  Non-AppaanmoA — The  action  may  be  dio- 
contlnucdby  the  non-attendance  oftheJuBticeorthe  plaintiff  on  the  return  day, 
or  any  a^iourument  day  within  one  hour  after  the  bonr  appoint ed  (iyiuh;  T.  ft«- 
ir^raa,  3  B.  D,  Smith,  48 ;  Sprague  v.  Sh^  9  Johna.  140 ;  Giwn  v.  Ataa,  IS 
id.  4S9.)  The  discontinuance  may  be  waived  by  consent  {Stoddard  v,  Oa^nts, 
1  Cow.  24fi) ;  and  where  the  Justice  did  not  arrive  before  the  expiration  of  the 
hour,  but  soon  afterwards,  and  after  defendant  bad  left,  but  be  caused  bis  ar- 
rival and  desire  to  proceed  with  his  trial  to  be  made  known  lo  defendani,  and 
the  defendant  attended ;  objected  to  the  trial  proceeding,  and  refused  to  take 
part  therein,  vet  the  Justice  proceciled,  on  appeal  it  was  held  regular.  {Sterett 
T.  Li»k,l  Code  Rep.  70;  and  see  Om-iuia  t.  Aniuiit.  11  Barb.  857;  Mpfr  r. 
JVJAar,  IB  Johns.  804 ;  Barier  r.  Parker  11  Wend.  61;  Wade  v.  Dunn,  11 
Johns.  408;  Baldwin  f.  drfcr,  IS  »a  496;  WQeOK  t,  Cl^menl,  4  Denio,  180.) 
Thejuntice  ma;  postpone  calling  the  case  under  special  circumstances.  {Hunt 
T.  WiOcieire,  10  Wend.  102 ;  O/lamierlain  v.  Looct,  12  Johns.  217 ;  Pieicert  t. 
Dexter,  12  Wend.  160.) 

d.  Dafendaat  appearing  pending  the  trial — Defendant  appearing  before  tho 
plaintiff's  case  is  closed,  should  be  permitted  to  make  a  defence  (Satit  t. 
Own,  15  Johna  86 ;  Pic/c«rt  v.  Detier,  12  Wend.  160 ;  Alien,  v.  Stime,  9  Barb, 
eo ;  Mead  T.  Darrogh,  1  Hilton,  305 ;  Alieaod  v.  AiiMn,  16  Johns.  180 ;  Gottiin 
T.  Cbrutit,  15  id  557),  unless  where  he  does  not  appear  on  the  return  day,  and 
the  cause  is  a4joumed.  (>9ntfU  v.  i.0uafc«,  llJohos.  69;  see  19  Johns.  890;  8 
Cow.  87 ;  1  Wend.  143 ;  12 1£  150 ;  16  tJ.  557 ;  4  Den.  57S.) 

e.  Defendant  oannot  be  admitted  to  defend  after  the  caoaa  baa  boon  ra^ 
mittod  {The  People  v.  I^/nde,  8  Cow.  138 ;  Iftmtford  v.  Hagba,  8  E.  D.  Bmith, 
681),  nor  after  Judgment,  {AOniTtit  y.  MeOready,  2  E  D.  Smith,  89 ;  Sperrf  y. 
JKpor,  1  *it  861 ;  Appleby  t.  arang,  1  Ab.  148.) 

/A^onniineDt& — Thejustice  has  power  on  the  return  day  ofhis  own  motion 
to  adjourn  not  exceeding  eight  days  {Thompion  v.  Sapre,  1  Denio,  175 ;  Fiitt- 
Tdna  T.  Trtnt/iridge,  6  HiU,  «8 ;  JfSlii  v.  McCam,  85  Barb,  US),  and  where  the 
^hllt  day  is  Bunday,  the  adjournment  may  be  to  the  following  Honday. 
(SpeideS  V.  Faih,  i  Cow.  234.)  Although  a  Justice  may  edjonm  on  his  own 
moUon,  yet  where  he  does  not  do  that,  but  adjonms  on  defendant's  applica- 
tion and  Bfainst  the  wishes  of  pl^liff  and  without  reqniring  oath  or  ball,  the 
action  is  discontinued,  {Petk  v.  Andrevn,  32  Barb.  445,1  The  adjournment 
must  be  to  a  day  certain,  { WHeox  v.  Clement,  1  Denio,  160.)  An  irregiUar  ad- 
journment, or  for  longer  than  is  authorized  is  cause  tor  rerersal  of  Judgment 
(XimJaH  T.  Made,  10  Wend,  2S7 ;  Palmer  v.  Green,  1  Johns,  Cae.  101 ;  CtoWm  t, 
Dopkia,  a  Cai,  171  ;  Oamage  t.  Law,  2  Johns.  192 ;  Dan/lam  v.  Her/den,  7  id 
881 ;  Prtnid/U  v,  ffenman.,  6  «.  391 ;  MeCari/ip  v.  McPhermm.  1 1  ii  407 ;  Pl^M 
V.  V/iMler,  15  iS.  492 :  Rsdfeld  v.  Fl/>renee,  2  E.  D,  Smith,  839 ;  Wight  v. 
McClatt,  8  til  318 ;  Aberh^  v.  Roach,  id.  845 ;  MeCoavm  r.  McClart,  1  Hilton, 
140 ;  it  Abb,  lOB) ;  but  a  party  askina;  or  consenting  to  an  irre^nlar  adjonm- 
ment  cannot  allege  it  for  error  r/Vjtv,  .VeXifnne,  8  Cai.  166;  Maiony.  Can^ 
beH,  I  Hilton,  291 ;  Redfield  v.  hTorenee.  2  E.  D.  Smith,  839) ;  and  consent  may 
be  inferred  from  neglecting  to  object  (id. ;  Eilmore  v.  Suyda/m,  7  Johns.  639 ; 
Fitm  T.  Beyaolde,  20  Barb.  275) ;  and  the  parties  may  consent  to  adjourn,  and 
further,  that  on  the  a^oumed  day  the  Justice  may  again  adjourn.  (BicharA- 
tan  7.  Broien,  1  Cow  25S.)    But  a  second  a()joumment,  on  a  writ 
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$54]  nmTwm'  oocbts.  63 

bm  in  the  absence  of  botb  parties,  was  held  irregular  (TFoAbT.  Zj^o*.  18  Barb. 
BaOi»eeBaifMy.Fli>mut.ZE.D.  Smith,  340);  and  where  a  cause  was  ad- 
journed to  the  15th,  and  on  the  lOth  one  went  before  the  JuBtlce  and  swore  he 
was  authorized  by  both  parlies  to  ask  a  further  adjoununent,  and  on  thia  a 
fluther  adjournment  was  had,  held  that  a  judgment  on  such  adjourned  daj, 
defendant  not  appearing,  was  erroneous.  (iMand  v.  ItiiJuird3(m,  4  Denio,  S5 ; 
ind  aee  A>(Mt>n  v.  Groa,  4  K  D.  Smith,  18.) 

a.  In  eeneral  a  justice  taaa  a  diacretion  as  to  gnntln);  an  adjonmment,  and 
onlv  a  dew  abuse  of  that  discretion  will  be  error.  {Ondordonk  v.  BarMt,  3 
Hill,  823 ;  Irmy  y.  N'at/ian,  i  B.  D.  Smith,  68 1  and  see  Paaa  t.  Oleaton,  8 
Johns.  40&;  BaiMim  t.  Oime,  4  E.  D.  Smith,  18.)  The  diEcretlon  is  limited  to 
the  periods  within  which  power  to  direct  them  ia  giren  bf  law ;  and  an  un- 
authorized a4joarnment  amounts  to  a  discontinuance.  [Prout^  t,  MuTTTtaai, 
B  Johns.  391 ;  Hogan  v.  Baker,  3  £.  D.  Smith,  ^.)  Denying  an  applicattoD  for 
as  adjournment  made  orally  without  oath,  held  no  grouna  for  reversing  the 
judgment  {Edvxirdi  v.  Drae,  2  E.  D.  Smith,  65) ;  bat  rePMug  an  adjoummsnt 
to  which  a  party  shows  biraseir  entitled,  or  imposing  improper  terms  ss  a  con- 
dition of  the  adjournment,  is  error.  {&alon  t.  Coe,  S  Johns.  883 ;  Spring  v, 
ma(dm,8*il  tm,  B>iMlraetT.Toungi,9id.  364;  Bedman-7.  Wrighl,  11  id. 
m ;  Annin  t.  Okate,  18  mL  469 ;  Oratt  v.  Moalton.  15  id.  480.)  The  justice  may 
itflue  an  acQounimmt  to  procure  a  witness,  if  the  other  par^  w'  -'—''  ■•-  - 
Acts  expected  to  be  proved  by  such  witness,     {SriB  t    *  -'  ■  ■ 

k  Where  a  justice  a^loumed  a  catne  with  the  prorUion  that  If  the  defendant 
filed  security  he  should  have  a  flirther  oi^ourameat.  and  the  defeudant  filed 
the  security,  but  Gtiled  to  appear  on  the  a^oumment  do^, — held  that  the 


cWhere  the  justice,  upon  the  pUnliJf  opporing  on  adjournment,  denied 
the  defendant's  application  to  adionm,  and  onerwarda,  wtUioat  proceeding  to 

trial,  departed  from  bis  ofBce  (it  does  not  appear  at  what  hour),  stating  that  it 
was  micertain  at  what  time  he  should  return— the  defendant  having  left  the 
cooit,  the  Justice  returned  about  three  in  the  afternoon,  resumed  bis  court, 
and  suffered  the  plaintiff  lo  proceed  with  his  case  in  the  defendant's  absence  ; 
oa  ^ipeal  it  was  held  that  the  justice  thus  absentinK  himself,  worlced  a  discon- 
tinuance of  the  action  {Lj/mky  v.  Pmder^att,  3  E.  D.  Smith,  43). 

d.  When  the  defendant  apoeared  and  answered,  and  demanded  a  jury  trial, 
and  the  cause  was  adjourned  to  procure  a  July,  and  on  the  adjournment  day 
he  neglected  to  appear,  held  that  the  justice  did  right  in  proceeding  to  hear 
the  cause  without  a  jury  and  in  the  absence  of  the  defendant  (Kilpatrick  t. 
Catr,  8  Abb.  117). 

(L  A  party  who  has  had  one  adjonmment  after  Issue  Joined  cannot,  on  ten- 
dering lecnrity,  have  a  second  adjournment  without  showing  special  cause 
(Pmnenr.  LoSaaMd,^  Zohoi.  183;  S.John  v.  Banediet,  \2  id.  ilH;  Farriii^ton 
T,  Puynt,  15  id  482).  And  the  special  cause  must  be  shown  bv  afildavil  [Sd- 
vardi  y.  Drtw,  2  E.  D.  Smith.  65).  The  attorney  ma;  make  the'afflduvit  (Sewt 
T.  Qrands,  I  j^idma.  614).  To  entitle  a  party  lo  a  second  adjonmntent  on  the 
ground  of  the  atisence  of  a  witness  the  affidavit  must  state  aud  aiiow  due  dili- 
gence to  obtaui  the  attendance  of  such  witness.  It  is  not  enough  to  allege 
that  Uie  witness  was  not  within  reach  of  process  on  the  day  of  making  Ae 
affldavit  (C'ArMfman  t.  Pavl.  IS  How.  17).  The  affidavit  should  also  state  a 
leasonable  expectation  of  being  able  to  procure  the  attendance  if  the  witness 
on  the  adjournment  day  (OndenJOTit  v.  AinieB,  3  Hill,  333) ;  and  thiit  the  party 
cBQuat  safely  proceed  to  trial  in  the  absence  of  sacb  witness  (Lyntky  \.  Pan- 
iegrati,  2  E.  D.  Smith,  43). 

/  An  adjournment  on  the  ground  of  absence  of  witnesses,  or  to  examine  a 
intness  on  comniisaion  cannot  be  demanded  as  a  right  after  the  jury  is  im- 
puelled  (i^'iLl:  v.  HiA,  6  Johns.  4S7 ;  P-trmdte  v.  Thmn^vm,  7  HilL  77 ;  Mat- 
Omit.  jVMteIl,a£.D.  amith,90);  and  in  ..IkrAafl  v.  SeaiJi,  11  How.  06,  .( 
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a  AHBWHS  OF  TITLE.  ^  55. 

■WBB  held  that  ui  ft^onnuneot  fbi  ten  days  after  a  trial  had  coiDmenc«d,  with- 
out the  ODoBCnt  and  in  (he  fitce  of  aa  objection  hj  die  defendant,  to  enable  the 
plaintiff  to  obtain  the  attendance  of  a  witness,  rendered  the  Biibseqnent  pro- 
ceedings and  Judgment  erroneons.  Upon  showing  that  a  witness  subpcEiuwd 
does  not  attend,  and  on  giving  secority,  a  defendant  is  entitled  to  a  second 
a^joornment,  and  the  court  cannot  impose  any  terms  (Beafenon  v.  Wrig!u,  11 
Johns.  449;  Annin  v.  Olum.  13  vt  463;  »ee  fei«*owT.  Calie,  1  B.  D.Smith, 
218).  Dangeroas  eickneas  of  defendant's  child  held  sufficient  to  entitle  hhn  to 
an  a^toununent  [Bote  t.  S^i/i»*ant,  8  Johns.  426).  Not  bo  the  engagement  of 
connsel  in  another  court  (ijanruy  t.  Oviynne,  3  £.  D.  Smith,  59]. 

a.  S«0Tult7  on  Adjonramont. — The  secnrt^  on  an  a^loumment  mnet  be  tit 
WTltlne  {McmiU  V,  Johtum,  7  Johns.  18;  Stwart  r.MeQuin,  1  Cow.  96). 
There  Is  no  prescribed  form;  and  if  it  exceeds  the  requirement  of  the  statute 
the  Bore^  is  bound  by  it  ((<{.;  mtndty  t.  Cugler,  1  Wend.  4ft4). 


IS  adjournment  does  not  make  the  Judgment  a  nullity ;  it  Is 
good  until  reveraed  (uurd  t.  Shipjnan,  6  Barb.  831). 

e.  Adjonmliig  Cotirt, — After  a  trial  has  commenced,  the  juiUce  may  con- 
tinue his  court  from  one  day  to  the  next  if  the  exigencies  of  the  case  requira 
It  (Z)(9  T.  WSbUT,  2  CaL  134) ;  but  semble,  not  merely  to  allow  either  party  to 
produce  further  proof  (<?rwnv..^n^,  18  Johns.  46B);  and  generally,  after  a 
trial  ia  commenced,  the  jostice  cannot  adjourn,  unless  by  consent  of  partieo,  or 
becauH  it  Is  iniposslble  to  dnish  the  trial  within  a  reasonable  time  (SdteardM  t. 
J>n»u,  &  £.  D.  Smith,  65 ;  Aberliaa  t.  BoacA,  11  How.  9S ;  Wight  y.  MeOlave,  8 
E.  D.  Bmitn,  816;  Story  t.  Bu/u>p,  4  W.  4ES  ;  OibberUm  v.  Oinoehio,  1  Hilton, 
818 ;  BedJiM  y.  /(otwim,  2  K  D.  Smith,  840 ;  Fait^Miiia  v.  CptUm,  1  Abb.  153). 
The  justice  Inspecting  the  note  sued  on  held  not  to  be  a  commencement  m 
the  trial  (Ojncy  v.  Baton,  1  Johns.  143). 

d.  IVIiere  a  causa  is  erroneously  held  over,  the  error  !a  cured  by  the  parties 
ftftervards  going  to  trial  on  the  merits  {Stymnmr  t.  Sra^flM,  89  Barb  &). 


§  65.  [48.]  Answer  of  TUl«. 

Iq  everj' action  brought  in  a  conrt  of  jneticfl  of  the  peace, 
whera  the  title  to  real  property  shall  come  in  question,  the  de- 
fendant may,  either  with  or  wiUiont  ether  matter  of  defence, 
Bet  forth,  in  his  answer,  any  matter  showing  that  Buch  title  will 
come  in  question.  Such  answer  shall  be  in  writing,  signed  by 
tlie  defendant  or  hla  attorney,  and  delivered  to  the  justice. 
The  justice  shall  therenpoQ  countersign  tlie  same,  and  deliver 
it  to  the  plaintiff. 

See  Cowen's  Treatise  on  Justices'  Courts,  toL  1,  pp.  469  to  469,  and  toL  S, 
pp.  373,  373,  M  to  when  It  may  be  said  that  title  comes  in  question. 

i-  An  Issne  on  a  license  to  do  an  act  on  real  estate  which  would  otherwiM 
be  B  tresspass,  does  not  present  for  trial  "  a  claim  of  title  to  real  property." 
(Lawiu  T.  JSamuB  4  gand.  S37 ;  ifullar  t.  Bagard,  15  Abb.  4S0 ;  VUar  t. 
Qifford,  35  How.  389.)  To  set  up  a  license  to  do  an  act  on  r«al  estate,  is  a 
very  different  thing  fiom  a  claim  of  title  (see  IB  Wend.  56)1) ;  and  in  an  action 
fbr  taking  awav  rock  &om  plaintiff's  land,  where  the  defendant  by  hla  answer 
admitted  the  plaintiff's  title,  and  he  alleged  that  he  entered  pursuant  to  a  con- 
tract by  which  he  was  to  remore  the  rock,  and  was  to  haye  the  rock  as  part  of 
his  compensation,  It  was  held  that  a  claim  of  title  to  real  property  did  not 
arise.  i&StUly  v.  LanUt,  4  Sand.  733.) 

/  Htle  embraces  the  right  to  the  possession,  and  CTerything  bnt  the  bare. 
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Diked  poaansloiL  (.BV«  t.  QwidierAM*,  0  HHI,  437.)  Bnt  the  qnestloa  of  act- 
xsaeesion  1b  not  &  qaeetion.  of  ^tle.  lyredonia  PbtTii  Bond  Co.  t.  WoU,  87 
>.SI4;  BialAbime  r.  McOmndl,  SO  Barb.  811.) 


«  oflaiid,  «nd  alleged  an  entrj  thereon  by  the  defendant,  t 


Ac.  and  the  plongbing  up  and  destroring  the  trees  KTOwisK  thereon,  and  the 
defendant  in  his  answer,  allied  Uiat  Ii&  entered  ana  took  the  trees,  &c.,  hj 
Tittne  of  an  agreement  made  between  the  plaintiff  and  the  defendant  for  the 
■ale  of  the  premisee  by  the  defendant  to  the  plaintiff, — it  wu  held  that  the 
title  came  iii  question  {Pau^  v.  Rati,  1  Ckide  Rep.  N.  B.  172) ;  bnt  an  answer 
Kttlng  np  an  entry  and  claim  to  land  nnder  sa  eiecntorr  contract  for  sale. 
wu  held  not  to  constitute  a  claim  of  title.    (VoiiOl*  v.  Eddy,  7  Barb.  7S.) 

i.  Where  title  to  real  estate  is  not  pleaded,  the  Justice  is  not  ousted  of  hla 
jDriadlciion  because  it  maj  be  neceesarr  to  prove  title  in  order  to  sustain  the 
u&m,  unless  such  title  is  disputed  hj  Uie  defendant  <B«H«\b»  t.  BatkttI,  IS 
Barb.  97 ;  P^edonia  Ftank  Soad  Co.  v.  Waii,  37  Barb.  ai4 :  Adam*  y.  JSi'iw*,  11 
BartkSBa) 

£.  In  an  action  fbr  obstructing  a  right  of  wa;,  the  defendant  answered  a  gen* 


oTin  agrement  lo  convcr  lauds,  when  the  onlv  Issue  made  by  the  pleadings  is 
whether  an  inchoate  right  of  dower  in  the  wlA  of  defendant  was  a  subsi^uag 
faKombrance.    '_8milA  v.  Bigg*,  2  Duer,  622.) 

A  In  an  action  for  killing  plaintiff's  cows,  the  uiswer  set  up  that  the  Harlem 
lUlroad  Company,  being  possessed  of  a  tract  of  land  in  the  centre  <ii  Uie 
Fonrth  avenue,  granted  the  defendants  permisrion  to  ran  their  cars  over  a  ndl- 
vay  laid  down  on  said  tract,  and  that  the  cows,  belnx  miiawfhUy  upon  Mid 


/  Whei«  a  party  Is  chafed  with  a  liability  arisine  out  of  his  being  owner 
NlMid,  and  he  discl^ms  b^g  the  owner  of  that  land,  Uiis  raises  a  question 
of  title.  (B«M(i  v.  .SiinlM,  sCLbw  Jour.  Rep.,  N.  a,  Q.  B.,  299 ;  ISEng.Law 
•ndEq-R^) 

f.  Where  the  c«>mi>lBint  alleged  that  the  defendants  nnlawAilly  took  and 
carried  away  a  quantity  of  firewood,  the  properly  of,  and  in  the  possession  ot, 
ihe  plainti^  and  couTertcd  the  same  to  their  own  use,  the  defendants  an- 
nrered,  that  such  firewood  was  grown  and  cut  upon  the  Tonawanda  Beserva- 
(JDQ,  In  the  ooont^  of  Qenesee ;  Uiat  such  rcBerration  is  Indian  lands,  and  ia 
owned  and  occupied  by  the  Beneca  nation  of  Indians,  and  that  they  reside 
theteon ;  that  the  defendants  are  Seneca  Indians,  and  occupy  and  reside  on  ths 
■id  reservation,  and  are  member  of  the  said  nation ;  and  that  in  their  own 
tight  as  soch  Indians,  they  toolt,  carried  away,  and  converted  said  wood,  as 
tbey  lawlhllr  might  do.  Held  that  Ihe  answer  set  np  title  to  lands  by  the  de- 
fendants.   (AimU;  r.  Mmen,  18  How.  82C.) 

JL  Where  the  pl^ntiff  claimed  a^nvfumpftu  right  of  way  throuj^  the  defen- 
dant's premises  to  reach  premises  m  the  rear,  and  in  pasamg  through  the  de- 
Btndant'a  premises  met  with  an  accident  occasioned,  as  alleged,  by  3ie  defend- 
aofsn^hgencei  the  defendant,  however,  charging  that  the  plamtiff  bad  no 
ri^t  of  war,  and  was  a  trespasser,— it  was  doubtea  whether  or  not  title  came  in 
qoettion.     iBauUUm  t.  CkiTk,  8  £.  D.  Smith,  887.) 

^  In  an  action  for  damages  &om  the  bite  of  a  dog,  an  allegation  that  the 
plaintiff  when  injured,  was  in  a  place  where  he  had  no  right  to  be,  does  not  pot 
to  ime  a  dahn  of  title.    I.Piemt-^.  MoOer,  8  E.  D.  Bmilh,  674) 
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m.  WherelnaaKtionbrUietwigneeoraleMororalMMinfee^ankutan 
■flslgnee  of  the  lease,  to  Mcover  rent,  the  complaint  ftUeged  that  Uae 
plaintiff  became  the  owner  of  the  rent.  And  became  leUed  in  fee  of  the  es- 
tate in  the  demised  premises,  and  the  defeDdant  denied  all  allegaiiooa  of  the 
Oomplaint, — held  that  title  came  in  queation.  {Main  t.  Oooper,  36  Barb.  408 ; 
25  S.  T.,  leo.) 

b.  Whne  the  action  wM  in  siifaatAnce  the  fnmer  action  of  waste,  and  tti« 
Gomi^Mnt  allmd  a  forfeilUTe  and  prayed  a  recoycr^  of  poaieaaion ;  held  th&t 
title  appeared  m  queation  on  the  face  of  the  complaint.  {Saegder  t.  Bager,  3  E. 
D.  Sndth.  385.) 

0.  In  an  action  for  fUaely  representing  himself  to  hare  title,  and  thereby  ob- 
taining money  and  goods,  a  jdea  of  the  general  issue  was  held  to  raise  a  qoea' 
tion  of  tiUe.    (finxtb  t.  Detrgmfie,  1  Ueuming's  Hich.  R.  145.) 

d.  The  title  to  land  does  not  come  In  question  in  a  snit  to  recoTer  a  tax  paid 
bymiBtattel^  the  plaintiff  on  alot  of  the  defendant's,  the  defendant's  tUla  to 
the  lot  being  disputed  on  the  tri^    (SiMn  t.  JnMru,  1  Hilton,  81B.) 

See  note  to  section  8O4,p0«C 


§  56.  [49.]   (Am'd  1851,  1S5S.)    Undertaking  to  U  gwen. 

At  the  time  of  aiuveriug,  the  det'eadant  bIibII  deliver  to  the 
JQBtice  a  written  tindertaking,  execnted  hj  at  at  least  otie  snf- 
fieient  surety,  and  approved  bj  the  juBtice,  to  the  e&ect  that  if 
the  plaintiff  shall,  witiiin  twenty  days  thereafter,  deposit  witii 
the  jaetice  a  saminoaa  and  complaint  in  an  action  in  the  bu- 
preme  conrt  for  the  same  cause,  the  defendant  will,  within 
twenty  days  after  soch  deposit,  give  an  admission  in  writing  of 
the  service  thereof. 

Where  the  defendant  was  arrested  in  the  action  before  the 
josticfl,  tin  andertaking  aball  further  provide,  that  he  will,  at 
all  timee,  render  himself  amenable  to  the  process  of  the  court 
during  the  pendency  of  the  action,  and  to  such  as  may  be  ie- 
ssed  to  enfOTcethe  jadgment  therein.  In  case  of  failure  to  com- 
ply with  the  undertaking,  the  sarety  ahall  be  liable  not  exceed- 
ing one  hundred  dollars. 

e.  Where  a  defendant  omitted,  witlifai  the  prescribed  time,  to  admit  service 
of  a  Eummons  and  complaint  deported  by  the  plaintiff  with  a  Justim  of  tha 
peace  is  porauanra  of  Uiig  section,  and  upon  the  plaintlffa  brining  an  action 
upon  the  undertaking  deposited  with  the  jnttice,  the  defendant  moved  in  the 
supreme  court  for  leave  to  admit  service  of  the  summons  and  compl^t,  and 
to  stay  the  plaintiff's  proceeding  on  the  nndertaUng,— held,  that  the  ooort 
had  no  power  to  grant  mch  relief  There  was  no  acti<»  pending  until  tha 
service  of  the  summons.    {DamM  r.  Jotim,  8  Code  Rep.  OS ;  4  How.  840.) 

/  It  seems  that  it  is  not  neceasaiy  for  the  plaintiff  to  give  a  noUee  to  the 
defendant  of  the  deposit  of  the  summons  tma  complaint  with  the  justice,  trat 
the  defendant  is  bound  to  ascertain  for  himself  the  fact  of  the  same  twving 
been  deposited,  at  the  peril  of  loaing  bis  right  to  answer,    (lb.) 

g.  Where  a  defendant  feiis  to  comply  literally  with  the  terms  of  bii  nnder- 
t^ing  filed  under  this  (SStb)  section,  omitting  to  give  the  written  admission 
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rfisrice  of  the  simuiionB  utd  compUint,  bat  pnta  in  hb  ■onrer  Id  fh«  m- 
ftCBM  cowt,  u4  Uw  plMHtiff  Mcepla  it  witbout  ancli  Ktmlmlon,  held  ft  lab- 
Mntial  peribnauKO  of  the  undertuiiij',  and  the  w^ver  does  not  iiSect  Um 
UenHtyofthe  enitebefon  the  jusUcebud  ia  the  nipreme  court.  (Wiggiiu  y. 
aOBtdigt,  7  How.  4M.) 

em  neceaeaiy,  or  proper,  that  the  defbnduit  shoold  Join  In 
lor  does  it  seem  nnrrrrmrj-  that  the  tindertakhie  should  be 
e  any  consideration  j  hot  it  should  ttale  the  puce  of  resi- 
deDce  of  the  saretv,  &nd  be  acknowledged  hy  hlft  The  snretT  must  Justify 
to  Ae  amount  of  fiw).  (TArmyMm  t.  flofKAoni,  8  Coma.  88S ;  and  see  17 
Eo».  SM;10Abb.  454) 

i.  Tie  nndertafcing  when  approTed,  Bhonld,  It  U  presomed,  remain  In  the 
mtodr  oftbejoitice.    Perh^,  in  case  of  two  actions  and  two  nndeitaklngi 
with  the  nme  snretT  in  eafdi,  such  sore^ -would  lure  to  Jnstifr  to  the  amount 
oTIwa    {Anon,  i  How.  414.) 
Bee  acta  to  section  SO. 


§57.  [50.]  (Am'd  1851,  1S58.)  Actum  ditooniinued.  Co8t$. 

Upon  the  delivery  of  the  undertaking  to  the  jnstice,  the  ac- 
tion before  him  Bh&ll  be  discontintied,  and  each  party  shall  pay 
his  own  coBtB.  The  costs  bo  paid  by  either  party  shall  be  al- 
lowed to  him,  if  he  recover  costs  in  the  action  to  be  broaght 
for  die  same  cause  in  the  sapreme  coort.  If  no  each  action  bo 
bronght  within  thirty  days  after  the  delivery  of  the  undertak- 
ing, the  defendant's  coats  before  the  juBtice  may  be  recovered 
of  the  plaintiff. 

§58.  [51.]  ^  vndetiahmg  not  gw«ti. 

If  the  andertaking  b«  not  delivered  to  the  jnBtice,  he  Bfaall 
have  jnriediction  of  the  canse,  and  shall  proceed  therein ;  and 
the  defendant  shall  be  preclnded,  in  his  defence,  from  drawing 
Ae  title  in  qaestion. 


%  59.  [52.]  (Am'd  1840.)    Th*  tame. 

If,  however,  it  appear  on  the  trial,  from  the  plaintiff's  own 
ihowing,  that  the  title  to  real  property  is  in  qaestion,  and  each 
title  shall  be  disputed  by  the  defendant,  the  jnstice.  shall  di»- 
miss  the  action,  and  render  judgment  against  the  plwntiff  for 
the  costs. 

c.  The  law  was  the  same  belbre  thecoda.  HyiWatA,].  M'NamaTa-j.Siiaif, 
4  How.  44,  aad  see  note  to  section  56.) 

d.  'Where  it  a{q>e«Ts  on  the  trial,  frnm  the  plainUfTi  own  showing,  that  the 
title  to  real  property  is  in  question,  and  such  tiUe  is  diepnted,  the  puties,  by 
euHoitfi^ttiat  thejuetice  shall  adjucate  on  the  disputed  title,  do  not  confer 
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Jpriadiction.  (5M»r  t.  JTirft,  S  Wend.  465 ;  and  m  AimII  t.  Owl,  1  Coda 
Rep.  N.  S.  173.)  To  entitle  a  defenduit  to  »  dlwnlawJ,  he  mnit  call  the  Jtu- 
tice's  atUention  qieciflcklly  to  tbe  oltJectian.  {Brtnm  t.  SAqfleld,  8  BaA 
289.) 

§  60.  [53.]  (Am'd  1851,  1858.)  Another  action  majf  U 
hvtsyhl. 

Wbea  asnit  before  a  justice  shall  be  diecontinaed  bj  the 
delirery  of  an  answer  and  undertaking,  as  provided  in  sections 
66,  66,  and  57,  the  pluntiff  may  prosecute  an  action  for  the 
same  canse  in  the  supreme  conrt,  and  shall  complain  for  the 
same  canae  of  action  ool;  on  which  he  relied  before  Uie  jnatice ; 
and  the  answer  of  the  defendant  shall  set  np  the  same  defence 
oulj  which  he  made  before  the  justice. 

(L  On  a  new  action  being  brought  the  complaint  and  answer  most  be  aa  1)»- 
fore  the  Justice,  wlthoat  any  ftarther  or  additional  pleading  (JT^^amara  ^.  BUtlg, 
4  How.  44) ;  and  the  defendant  cannot  amend  his  answer  in  the  nipremo  couit 
^  amnt,  in  matters  of  robetance.  (OtMoa  t.  Whaion,  1  Code  Bop.  N.  &  27 ; 
Wmiaa  T.  MUeheH,  6  How.  424.) 

b.  If  tlw  pUntiff  compldne  for  a  different  canae  of  action,  or  the  defendant 
sets  np  a  diflbrent  defence  from  that  used  before  tbe  Justice,  the  remedjr  of  tho 
advene  party  is  bj  motion  to  strike  out  tiie  pleadinx,  and  require  It  lo  lie  con- 
formed to  that  in  the  court  below.  (Brolhaton  r.  WriBht,  16  Wend.  340 ;  Tut- 
Mi  T.  CUxTk,  1 1  a.  Ha.)  But  while  the  plaintiff  la  restricted  to  tlie  same  <auM 
of  action,  the  restrictiondoesnot  extend  to  matters  of /orm/  and  bis  compl^nt 
In  the  supreme  court  may  be  in  a  form  adapted  to  that  court,  allhougfa  it  may 
differ  &vm  ihe  formof  hia  complaint  before  tbe  JoBtlce.  The  test  is,  does  It  state 
iht  iHia^  eauK  of  aetiont  (Peo^t.  AUxmji  Com,  Pleat,  16  Wend.  133.)  A 
rim!  W  rules  applies  to  the  answer,  and  if  it  state  the  same  grmmd  <^  d^inee  a 
mere  difference  in  form  between  it  and  the  answer  before  the  justice  will  not 
iuvaJidate  it  The  defendant  may  abandon  part  of  bis  defence  before  the  Jua- 
Uce,  when  he  comes  to  answer  In  the  supreme  court,  and  yet  Uke  defence  be  tbe 
MHM.    <  Wiggin*  v,  TaSmadge  7  How.  404.) 

e.  The  suit  for  tbe  same  cause  in  the  supreme  court,  is  an  action  originally 
commencedin  acourt  of  ajustice  of  the  peace.  {Braien  j.  Brovm.O  How. 
S30  { Fugdey  t.  ^nOburgh,  7  »A.  4IU ;  10  N.  Y.  430 ;  Wiggini  v.  Ta&iM^e,  7 
I  How.  404.) 

d.  An  affidavit  In  support  of  a  moticm  to  dismiss  an  appeal  to  tbe  cotut  of 
appeals  from  a  Judgment  of  the  supreme  court,  because  the  suit  was  originally 
commenced  in  a  court  of  ajustice  of  the  peace,  must  show  the  Jnatice  waa 
ousted  of  Jurisdiction  liy  Uie  filing  an  undertaking  reqnired  by  aection  66,  as 
well  aa  by  tbe  plea  of  title  {LaSieUe  t.  Van  Keuren,  7  How.  409).  The  record 
need  not  show  tbe  IdenU^  of  the  action  In  the  supreme  court  with  Uiat 
before  Uie  Justice.  Tbe  identity  may  be  sbown  by  affldarit  [Pvgtieff  t. 
HM^burgh,  10  N.  Y.  420).    See  g  11,  ami*. 


t  Jnrladlo- 

Swben 
How. 
871 ;  23  Bari>.  838). 
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§  61.  [54.]  (Am'd  1851, 1858.)     CotU. 

If  thejudgmeat  in  the  anprerae  coart  be  for  tlie  plaintiff,  ha 
shall  Tecover  costa ;  if  it  be  for  the  defeodant,  he  aball  recover 
costs,  except  that  npon  a  verdict  he  shall  pa;  costs  to  the 
plaintiff,  unless  the  jodge  certify  that  the  title  to  real  property 
came  in  qaestion  on  the  trial. 


%  62.  [55.]  (Am*d  1849, 1851, 1858, 1S60.)  A'wmvr  of  tiUt 
at  to  part.     Transfer  (f  caaet  to  tupreme  court. 

If,  in  an  action  before  a  jnstice,  the  plaintiff  have  Heveral 
caoses  of  action,  to  one  of  which  th«  defence  of  title  to  real 
property  shall  be  interposed,  and  as  to  such  cause  tlie  defend- 
ant shall  answer  and  deliver  an  undertaking,  as  provided  in 
Eections  fifty-five  and  fiftj-six,  the  justice  shall  discoutinne  the 
proceedings  as  to  that  canse,  and  the  plaintiff  may  commence 
another  action  therefor  in  the  sapreme  court.  As  to  the  other 
eanses  of  action,  the  justice  may  continue  his  proceedings. 

All  actions  pending  in  any  County  Court,  on  the  seventh 
day  of  May,  eighteen  hundred  and  iifty-«ight,  in  all  cases  la 
which  a  plea  of  title  was  interposed  in  actions  originally  com- 
menced in  a  Justice's  Court,  are  transferred  to  and  vested  in 
the  Supreme  Court,  with  full  power  and  jurisdiction  to  proceed 
therein,  as  if  commenced  in  said  Supreme  Court,  by  reason  of 
a  plea  of  title  having  been  interposed  in  a  Justice's  Oourt  in 
lilie  cases. 


g  63.  [56.]  (Am'd  1819.)    BockeUn^  jvttiaet' judgments. 

A  jnstice  of  the  peace,  on  the  demand  of  a  party  in  whose 
favor  he  shall  have  rendered  a  judgment,  shall  give  a  trans- 
cript thereof,  which  may  be  filed  and  docketed  in  the  office  of 
the  clerk  of  the  county  where  the  judgment  was  rendered. 
The  time  of  the  receipt  of  the  transcript  by  the  clerk  shall  he 
noted  thereon,  and  entered  in  the  docket ;  and  from  that  time, 
the  judgment  shall  be  a  judgment  of  the  ooanty  conrt  A  cer- 
tifi^  transcript  of  snch  judgment  may  be  filed  and  docketed 
in  the  clerk's  office  of  any  other  county,  and  with  the  like  ef- 
fect, in  every  respect,  as  in  the  county  where  the  judgment 
was  rendered ;  except  that  it  shall  be  a  lien  only  from  tlie  time 
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of  filiog  and  docketiog  tha  truiBcript.     Bat  do  aacli  jadgment 
for  a  laee  Bum  than  twenty-five  dollars,  excludre  of  costs,  here- 
after docketed,  shall  be  a  lien  npon,  or  eoforoed  against,  real 
property. 
See  naU  to  BecUim  t8,potL 

%  64.  [57.]  (Am'd  1848, 1861,  1853, 1860.)    Stiles. 
The  following  rolee  shall  be  obaerred  in  the  eonrla  at  jos- 
tiees  of  the  peace: 

1. 

The  pleadings  in  these  coartg  are : 
1.  Hie  complaint  by  the  plaintiff; 
S.  The  answer  by  the  defendant. 


Tlie  pleadings  may  be  oral  or  in  writing;  If  oral,  the  sob- 
stance  of  Uiem  shall  be  entered  by  the  jnetice  in  his  docket ;  if 
in  writing,  they  shall  be  filed  by  him,  and  a  reference  to  them 
fhalt  be  mode  in  the  docket 


ThQ  complaint  shall  state,  in  a  plain  and  direct  manner,  the 
facts  constjtoting  the  caose  of  action. 


Hie  answer  may  contain  a  denial  of  the  complaint,  or  of 
any  part  thereof,  and  also  notice  in  a  plain  and  <Urect  manner 
of  any  facts  constitnting  a  defence. 


Pleadings  are  not  required  to  be  in  any  particolar  fbrm,  bnt 
mnst  be  such  as  to  enable  a  person  of  common  nnderBtanding 
to  know  what  is  intended. 


Either  parry  may  demnr  to  a  pleading  of  his  adrenaty,  ot 
any  part  thereof,  when  it  is  not  sufficiently  explicit  to  enablA 
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faim  to  nndentand  it,  or  it  contains  no  cause  of  action  or  de- 
fence althoDgh  it  be  taken  as  true. 


If  the  court  deem  the  objection  well  founded,  it  eball  order 
the  pleading  to  be  amended ;  and  it'  the  party  refuse  to  amend, 
the  defective  pleading  eball  be  disregarded. 

8. 

In  case  a  defendant  does  not  appear  and  answer,  the  plain- 
tiff cannot  recover  without  proving  his  cascL 

9. 

In  an  action  or  defence  founded  upon  nn  account,  or  an  inBtm- 
ment  for  the  payment  of  money  only,  it  shall  be  auf&cient  for  a 
party  to  deliver  tlie  accoiint  or  inBtrument  to  the  court,  and  to 
state  that  there  is  dne  to  him  thereon  from  the  adverse  party  a 
specified  sum,  which  be  claims  to  recover  or  set  o£F. 


A  variance  between  the  proof  on  the  trial  and  the  .allega- 
tions  in  a  pleading,  shall  be  disregarded  as  immaterial,  anlees 
die  court  shall  be  Batisfied  that  tlie  adverse  party  has  been 
misled  to  his  prejudice  thereby. 

11. 

The  pleadings  may  be  amended  at  any  time  before  the  trial, 
or  during  the  trial,  or  upon  appeal,  when  by  Buch  amendment 
substantial  justice  will  be  promoted.  If  the  amendment  be 
made  after  the  joining  of  the  isBue,  and  it  be  made  to  appear  to 
the  satisfaction  of  the  court,  by  oatli,  that  an  adjournment  is 
Bocessaty  to  the  adverse  party  in  consequence  of  such  amend- 
ment, an  adjournment  shall  be  granted.  The  court  may  also, 
in  its  discretion,  require  as  a  condition  of  an  amendment,  the 
payment  of  costs  to  the  adverse  party.  ' 

19. 

Execution  may  be  issued  on  a  judgment,  heretofore  or  hert^ 
after  rendered  in  a  justice's  court,  at  any  time  witliin  fir« 
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jean  after  the  rendition  thereof,  and  Bhsll  bo  retamable  sixty 
days  from  the  date  of  the  same, 

13. 

If  the  jndgment  be  docketed  witii  the  coanty  clerk,  the  exe- 
cntion  ehalt  be  issned  hj  him  to  the  sheriff  of  the  connly,  and 
have  the  same  effect,  and  be  ezecnted  in  the  same  maoner,  sa 
other  execntiona  and  jadgmenta  of  the  coanty  court,  except  as 
provided  Id  section  63. 

14. 

The  conrt  may,  at  the  joining  of  iasne,  require  either  party, 
at  the  request  of  the  other,  at  that  or  some  other  specified  time, 
to  exhibit  bis  account  on  demand,  or  state  the  nature  thereof 
as  far  forth  as  may  be  inliis  power,  and  in  case  of  his  default, 
preclnde  him  from  giving  evidence  of  such  parts  thereof  as 
shall  not  hare  been  so  exhibited  or  stated, 

15. 

The  prorieions  ot  this  act,  respecting  forms  of  action,  parties 
to  actions,  the  rules  of  evidence,  the  times  of  commencing 
actions*  and  the  service  of  process  apon  coFporattone,  shall  ap- 
ply to  these  courts. 

The  defendant  may,  on  the  return  of  process,  and  before 
answering,  make  an  offer  in  writing  to  allow  judgment  to  be 
taken  against  him  for  an  amount,  to  be  stated  iu  such  offer, 
with  costs.  Tlie  plaintiff  ahall  thereupon,  and  before  any 
other  proceedings  shall  be  had  in  the  action,  determine 
whether  he  will  accept  or  reject  such  offer.  If  he  accept 
the  offer,  and  give  notice  thereof  in  writing,  the  justice  shall 
file  the  offer  and  Uie  acceptance  thereof,  and  render  jndg- 
ment accordingly.  If  notice  of  acceptance  be  ni^  gi^en,  and 
if  the  plaintiff  fail  to  obtain  judgment  for  a  greater  amount, 
exclosivQ  of  costs,  than  has  been  specitied  in  the  offer,  he 
shall  not  recover  costa,  bat  shall  pay  to  the  defendant  bia 
costs  accruing  subsequent  to  the  offer. 

a.  nn  Comidaliit — The  compl^nt  need  not  correapond  with  the  sum- 
mons in  every  respect  Thus,  where  tlio  summonB  described  the  action  as  "  • 
cItU  action  for  daniage  and  fUse  representation  in  the  aale  of  a  horee,"  and 
the  complaint  was  fbr  a  hreach  of  warranty  In  the  sale  of  a  horse,  llie  court 
add, "  the  compl^t  was  In  a  dril  action,  and  that  was  enongh.''     {Dtlme^ 
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T.  JfagU,  16  Bftri).  &7.}  The  complaint  Bhould  give  a  plain  tUtement  of  the 
ntue  or  action  ;&  complaint  for  "one  qoarter'B  rent  of "  premises,  describing 
them  Mkd  stating  the  amount  claimed,  issufflcienL  {SiMeit  t.  Clark,  1  Hilton, 
VT\.    8o  in  an  action  on  a  premium  note,  an  averment  in  the  complaint,  aft«T 


Mtting  oat  the  note,  that "  the  compan;  did  in  the  vears  1850--1855,  mahe  a 
-___,_. -^  . ,  ...    ■  -.  ..  g  defeni"     *     " 


B  npon  the  said  notes  and  required  the  defendants  t  ,  _ 
portion  thereof,  which  assessment  the  defendants  have  neglected  and  refused  to 
'  paj,"  was  held  a  sufScient  averment  of  the  making  the  assessment  and  of  a 
demand  and  rethsal,  in  order  to  constitute  a  cause  of  actioa  If  Che  defendant 
wished  more  particular  information,  be  shonld  have  applied  to  have  the 
pteading  amended  (%  Lantrenoe  Mut.  In*.  Co.  v.  Page,  1  Hilton,  4S0).  Where 
the  cmnpl^Dt  was  "  for  money  had  and  received,  damages  (41,"  the  court,  on 
ippeal,  held  it  insufficient,  and  that  the  cl^m  should  have  been  stated  accord- 
ing to  the  fltcts ;  bat  inasmuch  as  the  canse  had  been  tried  on  the  merits,  an 
Mnendment  was  ordered  (OuOiingham  v.  PhMp*,  1  E.  D.  Bmith,  418).  A  cotn- 
>t  on  a  sealed  instrament,  need  not  state  tlie  sealing,  it  Is  euffident  If  the 
nment  is  referred  to  so  as  to  be  identified  [Bmith  v.  Ear,  8  Coma.  144; 
IhAer  r.  Laamaet,  4  Denio,  419).  A  complaint  for  taking  property,  not  ai- 
ling it  U>  have  tieen  plaintiffs  property  held  suQicient  {Wt&artl  v.  Bridge,  4 
Barb.  361 ;  OjpZny  v.  Hot,  3  Coms.  115).  A  piaiatifT  may  present  bU  cause  of 
action  in  as  many  aspects  as  he  can,  if  they  are  not  IncouMstent  with  each 
other,  and  all  exhibit  causes  of  action  which  may  be  joined  {Wenttaorlh  t, 
BMir,  8  £.  D.  Bmitli,  SOS) ;  and  there  is  no  particular  mode  In  which  separate 
catlaes  of  action  are  to  be  separated  and  distinguished  from  each  other.  Any 
BX>de  wMch  appriaea  the  defendant  of  what  is  intended,  is  sufflcient  t^aB  v. 
JTfJgsAnis,  32  !&rb.  344) ;  and  wbere  a  complaint  is  both  In  contract  and  in 
tort,  and  is  not  demurred  to,  the  plaintiff  may  recover  in  either  form  {Waiard 
T.  Brtite,4Barb.  8in;see  Jr<(iK>r^.y.  T.  y.  Matan,  i  Abb.  BU;  Burdiek  y. 
M-AnMy,  9  How.  117). 

a.  If  the  complaint  is  not  sufflciently  explicit,  the  defendant  should  demur ; 
a  loitice  has  no  authorily  Vo  strike  out  a  pleading  in  whole  or  in  part  {Kayor 
If  If.  T.  v.  iiaton,  1  Abb.  344). 

k  Where  the  complaint  claimed  damages  "one  hundred  dollars  atuIotm','' hut 
Jndgment  was  taken  for  lesa  than  $100  held  no  error,  the  words  uTid  imer  being 
■DjpluBage  {Eodcadi  v,  ftrina,  5  Barb.  GTd). 

c  The  I3emiiiieT.-_A  demurrer  is  the  only  proper  mode  of  objecting  to  a 

C'  ding  in  a  Justice's  court  (Jtfaypr  ^iV:  T.v.JUaion.  1  Abb.  384;  4  K  B. 
th,  142).  The  demurrer  need  not  specify  the  grounds  of  demurrer  {St«m 
J.  Drinker,  3  E.  D.  Bmilh,  401).  Objections  to  the  complaint  not  taken  by  de- 
murrer are  waived  {WOlard  v.  Bridge,  4  Barb.  361),  and  after  an  issue  of  fact 
it  is  too  late  to  raise  any  objection  which  might  have  been  raised  by  demurrer 
(ffiJKord  V.  jliMtfn,  17  Barb.  141 ;  flafl  v.  MeKiehnie,  B3  Barb.  244 ;  and  1  E. 
D.  Smith,  615 ;  413 ;  10  How.  276 ;  S  Sand.  310).  But  where  it  appears  on  the 
flux  of  the  complaint  that  it  is  detective  for  nonjoinder  of  another  as  plaintilT, 
flie  ot^sction  for  that  cause  is  not  waived  by  not  demtming,  and  may  be  taken 
Ni  the  trial  {Biee  v.  BbSmbeek,  19  Barb.  664 ;  contra  Tripp  v.  Bileg,  15  id.  S3E). 
±  The  language  of  subdivision  7  "  is  imperative,  and  must  apply  to  and  con- 
trol every  case  in  wliich  the  defective  pleading  is  susceptible  of  amendment 
(Tunk T,  JUehmond^lS  Barb.  533).  The  right  to  amend  is  peremptory,  and 
not  discretionarv  {SiUiard  v.  AvtUn,  17  Barb.  141 ;  Slern  v.  ZhirUcm;  2  B.  D. 
Bmith,  403 ;  Smilh  v.  JftUan,  18  How.  826) ;"  and  the  allowance  of  the  de- 
■nnrrer  muit  always  be  with  leave  to  amend  [id. ;  Oiaue  y.  Keuimn,  3  Abb. 
100).  ff  the  party  reftise  to  amend,  the  defective  nleadingma^  be  disregarded 
(tiL).  Where  the  defendant  on  the  decision  of  a  demurrer  against  him  puts  in 
an  answer,  he  tllereby  waives  the  demurrer ;  and  the  appellate  court  cannot 
review  the  decision  of  the  Justice  in  overruling  the  demurrer  (Irdne  v.  Farhei, 
11  Barb.  587 ;  Bdrper  v.  Leal,  10  How.  276). 

Sections  143  and  146  of  the  Code  do  not  apply  to  proceedings  in  justice^ 
(ioiirta(amMB  t.  Bmilh,  3  Band.  2S0 ;  8  Code  Bep.  301). 
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a.  Tb»  AxKWta:. — "  The  notice  withorized  tij  BaMiTiaion  4  is  not  mnneiBd 
to  the  BDSwer,  bnt  ie  coatained  in  It;  no  demorrer  ia  Allowed  to  it"  (JtatU  r. 
JmeeO,  6  How.  ISO.) 

i.  An  answer  denj^g  anj  knowledge  or  InfbrmftUon  of  tbe  matters  alleged 
ta  the  compl^nt,  U  not  penuiaaible.  (DmniKm  v.  (StraoAon,  1  E.  D.  Bnuth, 
144.) 

A  By  an  answer  on  tbe  merits,  tli«  defendant  waives  all  objections  which  ' 
would  go  only  in  abatement  of  tbe  action  ;  and  this  notwiCbstanding  be  lOKf 
have  previously  taken  the  objection,  either  in  the  form  of  a  motion  to  dismiss 
the  complaint,  or  by  a  dcmuirer,  which  bas  been  overruled.  {Aiuirea*  v. 
Tkuf,  1  K  D.  Smith,  615 ;  Monteiih  v.  Ctuh,  ib.  412 ;  Uarprr  v.  ImO,  10  How. 
376 ;  mUard  r.  AvKin,  IT  Barb.  141 :  HaB  t.  MeSJeeAnie,  22  Barb.  244 ;  and 
see  Gardner  t.  Ciark,  6  iS.  446 ;  Bridge  v.  Fayton,  S  Band.  310 ;  and  note  to 

e  148,  p»(.) 

i.  If  a  defendant  nntte  in  one  anewer  matter  In  abatement  and  matter  la 
bar,  ttie  court  may  disregard  the  former  and  try  the  cnae  upon  the  merits. 
{McnUHh  T.  CatK,  1  E.  D.  Bmith,  412 ;  A'adrtum  v.  Iherp,  lb.  61G ;  see,  howarer, 
pMt,  note  to  g  160.) 

«.  Can  a  defendant  flle  a  snpplemental  answer  f     (Jfu«Mli  t. 
D.  Smith,  41B ;  Price  j.  Peieri,  16  Abb.  197 :  Btmouit  t.  Bromum,  4  1 
641.) 

/.  It  is  ButBdent,  unless  objected  to  as  Indeflnlte,  fbr  the  def^dant  to  plead 
»  general  denial  and  give  notice  that  he  will  prove  on  the  trial  that  the  pl^n- 
tin  is  largely  Indebted  tA  him  for  board  and  washing,  and  for  money  paid, 
and  that  he  will  claim  a  Judgment  for  $100  (B«U  t.  Davu.  6  Barb,  210). 

g.  Where  a  defendant  has  interposed  a  defence,  uotiilng  short  of  his  expr«m 
consent  will  be  a  waiver  of  it  [PlenfieU  v.  Jacob),  21  Barb.  SS5). 

h.  The  allegation  of  new  matter  in  the  answer  is  deemed  controverted  by 
the  plunttfT,  and  it  is  competent  for  him  to  countervail  it  by  evidence  eithei 
in  direct  denial  or  of  new  matter  by  way  of  avoidance ;  therefore,  where  th« 
defence  was  infiincy,  the  plaintiff  may,  without  replying  or  amending  his  com- 
plaint, prove  the  making  of  a  new  promise  by  the  ae^dant  after  he  attuned 
majority  {Hbdsei  v.  ITujii,  32  Barb.  ISO). 

i  Can  a  defendant  recover  on  a  counter  claim  T  See  Sleuart  v.  JBock$,  8  Abb. 
118,  ftndglSO,i)M(. 

J.  VerlfloaUon.— Tbe  provision  for  verifting  nleadlngs  Is  not  applicable  to 
oral  pleadings  jWiOiam*  v.  Price, 2  Band. Zii).  But  an  answer  of  tiUe  must 
be  ia  wriUng  (Bee  section  65). 

t  Conatrnotian. — Great  latitadeisallowedtn  pleadings  in  cotuis  of  jnsUcea 
ot  the  peace ;  and  the  courts  construe  tiiem  liberally  {Bon  v.  HtrndUon,  8  B&ri>. 
608 ;  (KiUanl  V.  £n<^,  4Barb.  861 ;  A«a«raM  V.  jBrtnsnwni,  id.  548 ;  ^mAA  T.  ifiO^ 
18  How.  ^Zf!). 

I.  AmaadramOa. — JuMices'  courts  poMess  in  general  the  same  power  as  to 
amendments  as  conrts  of  record  (J^Ubm  t.  StiOm,  1  Barbi  608;  Agrtia  t. 
FittJherg,  8  E.  D.  Smith,  1 78) ;  but  it  is  not  the  doty  of  the  Justice,  nor  proper 
for  him,  to  volunteer  to  make  amendments  not  moved  for  bv  either  pu^ 
(Loyd  r.  Foe,  1  £.  D.  Smith,  102).  Section  178  is  inapplicable  to  jus^cw' 
courts  {Oaia  v.  Ward,  17  Barb.  427 ;  WAater  v.  noMni,  11  How.  14e>,  and  ttaa 
compl^t  cannot  be  amended  by  addins  a  plaintiff  or  defendant  (uL)  but  It 
may  by  adding  a  new  cause  of  action  (Bahaiek  v.  Lipe.  1  Denio,  139)  ;  at  by 
Tedu<^g  the  amount  of  damages  claimed  (WtxHBy  v.  WHb&r,  4  Denio,  S70). 

m.  Where  an  answer  is  defective  the  justice  should  allow  It  to  be  amended 
{BmiA  V.  Millen,  18  How.  825) ;  and  an  additional  defence  mav  be  interposed 
(CMmn  V.  Corvin,  IS  Wend.  M7,)  but  not  on  the  trial  {TaOeriaB-r.  Hum,  1  Hil- 
ton, 66). 

fl.  Where,  on  the  return  day  of  a  eammans,  the  josUce  on  theplaintifl's 
motion  amended  the  summons  by  strildng  out  the  name  of  ona  of  Ute  plid»- 
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tUft  named  therelii,  Uroe  'was  Joined  and  the  canw  a^onrned.  On  the  ad- 
Joomment  day  a  motion  was  made  on  the  part  of  the  plaintiff,  to  hare  Uie 
name  of  the  j^^ntiff  which  bad  been  previously  strucX  out,  restored.  The 
notion  waa  allowed,  tad  tbe  plaintiff  obtained  judgment.  The  supreme  court 
M  ^peal  TeT«reed  Uie  Judgment,  on  the  gronnd  that  the  Justice  ought  not  to 
baye  allowed  the  reBtoratltm  of  the  name  of  the  plaintiff  pnviowij  attidiea 
ODt  (Oa(«  ▼.  Ward,  mpra). 

a.  AJOHtlce  may  anthoriie  a  cODBtabte  to  amend  Me  retOTD.  (Any  t.  Tf- 
«m,  23  Barb.  137.) 

i.  On  a  cmnplajnt  on  a  special  contract  the  [^idntiff  may,  in  the  absence  of 
m  objection,  give  eridence,  and  recover  im  a  ^tumiitnt  mentii  ;  and  if  any  ob- 
tection  is  raiaol  at  tlie  trial,  the  Justice  may  amend  (/ttitm  v.  Warlmdj/ka,  3  E. 
D.  Smith,  374).  In  an  action  for  &lBe  impriaonnient.  It  was  held  to  be  impro- 
per fiw  the  Justice  to  allow  an  amendment  of  the  complunt  by  ad^g  a  count 
far  malldons  prosecution,  after  the  plaiutifT  bad  rested  his  case  and  fkiled  to 
■Btain  hie  action  in  the  original  tbrm  {Wald/idm  v.  SUhd,  1  Hilton,  4S). 

e.  An  applicatiim  to  amend  ia  addressed  to  the  discretion  of  the  court,  and 
thonrii  a  jnatice  has  power  to  allow  amendments,  error  will  not  lie  fVom  » 
decision  refusing  an  applicntion  to  amend  (White  v.  Stmejuon,  4  Denio,  193). 
If  the  application  be  denied  on  the  ground  that  the  Justice  had  no  power  to 
pant  the  motion,  still  tbe  Judgment  will  not  be  reversed  unless  it  distinctly 
siqtear  thu  the  amendment  would  hare  been  panted  but  for  the  snpposed 
wantor_power  (trf.y  and  »6t  Sammity.  Briet,  &5TS);  or  that  ii^ustice  will 
resnlt  (raOorMB  v.  Bom,  I  Hilton,  56). 

if.  Vutenc*. — A  reeovtny  may  be  had  upon  a  quantum  meruit  for  work  and 
U)or  proTsd  to  have  been  performed,  although  tbe  complaint  is  upon  a  special 
contract  only  which  is  not  pnt  In  evidence,  provided  tbe  case  is  submitted  with' 
out  objection  and  decided  apparently  with  the  whole  meiite  before  the  court 
(JnAis  T.  WoTiendyke,  2  K  D.  Smith,  374).  And  a  plaintiff  may  recover  on  a 
ctHBi^idDt  simply  for  work  and  labor,  although  it  appears  on  tbe  trial  that  a  spe- 
dal  contract  existed,  and  that  the  woric  was  done  under  it  {Ilarrit  t.  Story,  id. 
SC3) ;  tfaoa,  where  complunt  allexed  a  sum  due  for  labor  hndered  st  s  speciJBed 
time,  the  answer  was  a  general  aenial ;  on  the  trial  the  proo&  disclosed  the 
ezistience  of  a  written  contract  between  the  parties,  which  was  offered  in  evi- 
dence bv  the  defbadaat,  and  exchided  as  inadmissable  tmder  the  pleading, — it 
waa  held  that  it  onght  to  have  been  received.  (Jd.)  AAer  talung  tune  to 
dedde,  and  tbe  objection  not  being  taken  by  tbe  defendant,  the  Justice  ctumot 
givejadgment  for  a  variance  (<SWf  v.  Lathrop,  8  Bill,  237.) 

s.  PlalctiS  must  prove  hia  Case.— Notwithstanding  that  the  defendant  does 
not  appear,  the  plaintiffto  entitle  him  to  ajudgment  must  give  prima-fluii 
evidence  of  his  right  to  recover,  which  must  in  case  of  appeal,  appear  by  the 
return  {AlbariU  v.  ITCready  2  B.  D.  Bmith,  89 ;  EmeaA  v.  Brmcn,  id.  347 : 
£1^  T.  aLeary,  id.  855 ;  Perknt  v.  Si^fiMna,  29  Barb.  533 ;  EayTrumd  v.  Trqf- 
f»%,  12  Abb  S3.  Aud  if  on  an  appeal  from  a  judgment  taken  in  the  absence 
of  the  defendant,  it  appear  that  the  evidence  was  not  prima  fade  sufficient  to 
snppori  the  judgment,  the  appellate  court  will  reverse  it.  (jSinmrd  v.  Broum, 
S  E.  D.  Smiih,  247.)  Thus  In  an  action  to  recover  for  services  in  watehing  a 
■hip,  the  defendant  did  not  appear  in  the  court  below,  and  tbe  plaintiff  merelT 
prored  the  rendition  of  the  service  and  its  value,  but  gave  no  proof  of  his 
employment  by  the  defendant,  or  that  defendant  derived  any  benefit  from  the 
service  rendered — the  plaintiff  had  Judgment.  The  court  on  appeal  revereed 
the  judgment  on  the  sole  ground  that  the  plaintiff  had  not  made  out  a  prima 
Jinw  case  against  the  defendant.  {Id.)  Although  the  plaintiff  cannot  recover 
wlUiont  proving  his  case,  he  need  not  disprove  any  defence  that  must  be 
■pecificalty  pleaded  to  be  made  available  to  the  defendsnL  AH  that  the 
uaintUTis  obliged  to  prove  in  such  a  case  is,  enough  to  entitle  him  to  recoTcr  if 
aie  all^iatlonslii  the  complaint  were  denied  generally  by  the  answer  (fiiinipftniy 
T.  Aiwmt,  23  Barb.  314).  Thus  if  the  action  is  to  recover  for  a  cause  of  action  atK 
pareutly  barred  br  the  statute  to  Umitation,  the  plaintiff  need  not  show  that  tbe 
Hatnte  u  not,  in  fitct,  a  bar  to  his  recovery,  (ill)  Bat  where  the  defendant  did 
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not  den;  pMntiff's  cldm  but  merelj  alleged  ft  set  off  whicb  vae  not  prored, 
Ikeld  that  plainttffwas  entitled  tojudgment  without  proving  bis  claim.  {Qrtgory 
T.  Trainer,  1  Abb.  209 ;  4  B.  D.  Smith,  68.)  Demanda  contested  on  the  plead- 
ingB,  but  admitted  on  the  trial  are  "  proved."    {St&wiU  v.  Sa^,  8  Abb.  866.) 

a.  The  Justice  may  auapend  the  trial  of  a  caaae  in  progrtes  before  htm,  in 
order,  in  the  absence  of  the  defendajit,  to  hear  the  plaiitlifs  evidence  and 
render  Judgment  {Beaeh  v.  M'Cann,  4  Abb.  19) ;  but  where  be  is  induced  to  do 
^B  bf  Btatementa  wliich  are  untrue,  that  defendant  is  not  intending  to  appear, 
the  Judgment  rendered  bj  him  in  favor  of  thepkalnlifTwDlbe  reveised.  (iii.) 

b.  PlalntlS   not    appearing  aftor  dafsnoa  of  ooniiter  olBlm. — Where, 


tbe  cause  was  adjourned  bj  consent,  and  on  the  adjournment  day  (Le  plaint 
Uled  10  appear,  the  juatice  proceeded  with  the  Inal,  and  rendered  Judgment 
fbr  the  defendant  for  bia  COiuil«r-ctalm,— it  vas  held  that  the  Jnstice  erred, 
and  that  he  ought  merelv  to  have  dismiseed  the  action  (iforrit  v.  Bleaiiitj),  3 
Abb.  Ift7> 

&  VTalTor  of  jniy. — A  party  who  has  demanded  a  Juiy  may  waive  it 
{Eatiford  V.  Garter,  10  Abb.  453).  A  Jury  may  be  waived  by  non-appetmuice 
on  the  ac^onmmcnt  da;,  or  bj  failure  to  pay  jur;  fees  in  doe  season  (£iZ- 
ValrUk  T.  Carr,  3  Abb.  IIT) ;  and  by  consent  a  cause  may  be  tried  hj  ajur;  of 
leas  than  sU  Jurora  (Carman  v.  NaceU,  1  Denio,  2B). 


(L  Wbere  after  a  trial  by  a  juiy  had  been  commenced  and  adjoomed,  and 
'T  the  a^oumment  day  one  ofthe  jurora  could  not  attend  bj;  reason  of  s'"" 
188,  the  defendant  refused  to  proceed  to  try  before  the  remaning  five  Jur 


n  the  ai^joumment  day  one  ofthe  jurora  could  not  attend  bj;  reason  of  sick- 
ess,  the  defendant  refused  to  proceed  to  try  before  the  remaning  five  Jur  " 
o  have  a  talesman  called,  to  have  a  new  venire  returnable  immeaiatcly,  o 


plaintiff's! 

«.  If  a  venire  is  not  returned  at  the  time  appointed,  another  should  be  is- 
sued, and  thej  ustice  cannot  proceed  to  try  without  a  jury  unless  thejmy  is  waived 
{BlaTuMrd  v.  Siehley,  7  Johns.  198 ;  a*rin^  v.  WJieedon,  8  id.  480).  Bupprea- 
^K  venire  by  party  demanding  it,  held  a  waiver  of  a  Jury  [Chon  v.  Sn^/der,  19 
Johns.  884). 

/  AfqiearoDoe  on  tha  briaL — An  attorney  at  law  or  any  other  person  who  is 
deputized  by  a  Justice  of  the  peace  to  serve  and  does  serve  the  summons  in  the 
action,  is  prohibited  fh>m  acting  as  counsel  on  the  trial,  by  the  statute  which 
ibrbida  a  constable  who  serves  the  original  or  Jury  process,  from  acting  as 
counsel  at  the  trial  (Emghty.  OdeU,  18  How.  279). 

g.  Dlacontinuancs  because  Jnstloe  a  nBoeoaaiy  witness. — On  a  party 
makinganaffldavitttaat  ueJusUce  isfl]  amaterial  and  n«»wary  witness  for 
him,  [3]  the  facta  he  expects  to  prove  W  the  Justice,  and  [3]  on  the  juBlicc 
being  satisfied  tliat  he  is  a  material  witness,  the  action  la  to  be  discontinued 
IHopkim  V.  G<airey,  24  Wend.  264 ;  Bditf  3a%»e  of  Saraloga  v.  DoheHv,  19 
■  How.  46  1  Tounji  v.  Scotl,  3  Hill,  33).  The  Justice  la  not  a  necessary  witness 
'  when  the  facts  can  be  proved  otherwise  than  by  calling  him  {MuTtJia  v.  Vol- 
Ian,  2  Bond.  617)  or  if  the  opposite  party  will  admit  £e  &cts  sought  to  be 
Iirovcd  bj  the  justice  (Faaife  Fwr  v.  .Sto'iAin,  1  Cow.  84),  With  these  eiccp- 
tiona,  on  its  being  shown  that  the  Judge  is  a  material  and  necessary  witness, 
he  cannot  refuse  to  dismiss  the  cause,  on  the  irrouiid  "  that  he  knows  nothing 
material  between  the  parties,  and  has  no  recollection  of  the  &cts  the  defend- 
ant alleges  he  expects  to  prove  by  him"  (Eopkiia  v.  Cabrey,  24  Wen±  264)  or 
on  the  ground  tliat  "  he  can  give  no  evidence  of  any  thinir  except  what  ap- 
pears on  his  minutes."  {BnAcii  v.  Brown,  2  E.  D,  Smith,  16^. 

A.  Ot^eotioiM  to  Jury. — Any  irregularity  in  summoning  the  Juty  la  ground 
for  challenge  to  the  array,  and  must  be  made  in  the  first  uistance.  If  do  ob- 
jection be  made  until  alter  the  jury  are  impanneled  and  sworn,  tlie  ol^ection 
comes  too  lai«,  and  the  appellate  court  will  not  interfere  unless  In  a  case 
where  injustice  has  been  done  (Jfeyor  of  JVew  Tr/rk  v.  Itaton,!  Abb.  363;  4  E. 
D.  Bmilh,  142);  and  all  objection  to  the  qualiflcation  of  ajuror  is  waived  un- 
less the  obJedJOB  is  taken  on  the  trial  iCtari.  r.  Vraiiken,  20  Barb.  278). 
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a.  AJnttioecannotiOnhiBownmotioD,  object  to  Uie  panel  ftndisme  anew 
Koire  {Oram  r.  Movllon,  IS  Johns.  469>,  but  he  may  on  uis  own  motion  es- 
dode  a  dinoken  man  from  t^  juiy  (BuUard  r.  Spoor,  S  Cow.  4S0). 

it  It  b  good  cause  of  challenge  to  the  army  that  the  jai;  was  summoned 
I7  a  constable  who  appeared  for  either  part;  (TraAKn(V.K''caMr,  10  Johna.  107). 

«.  Ao  alien  la  not  qualified  to  serre  as  a  juror  {Bont  t.  Bttckcr,  8  Johns.  833)  j 
nor  is  a  tenant  of  either  party  (Bathawaf  t.  Btlmtr,  20  Barii.  20) ;  nor  one  who 
bu  not  the  "  property  qoallfication"  (/'wrie*  t.  Parkar  3  CWe  R  3M).  The 
6ct  of  ilia  qo^iflcBtion  may  be  tried  bj  examining  the  Juror  himself  {pgdai  t. 
Pmrh,  16  Johns.  180.) 

i,  B^omlnatlon  of  Wltneaeei. — A  Jostice  haa  discretion  in  restricting  a 
party  from  a  friToIoos  or  Texatioua  eiamination  of  a  witness.  {Ptck  v.  AeA- 
mmd,  2  E.  D.  fimitta,  360) ;  and  as  to  the  order  of  proof  and  rebutting  testl- 
moay,  and  aa  to  recalling'  a  witness  and  re-openiiiK  case  {Burth  r.  We»lfaU, 
S  N.  r.  Leg  Oba  178 ;  Jhindiie  y.  Kodcer,  1 1  Barb.  8S7 ;  Breidert  v.  Vineent,  I 
E  D.  Smith,  Sti  ;  Sarpea  y.  Oartu,  id.  78 ;  ffaidmAeimer  y.  irilwri,  81  Barb. 
836) ;  and  as  to  striking  out  Improper  answers  of  witnesses,  (Buek  y.  Wai«r- 
iurjf,  ISBarb.  116);  and  the  justice  is  to  Judxe  whether  a  witness  is  competent 
Id  testify  as  an  eipert,  but  bis  judgment  in  thia  respect  mar  be  renewed 
{Wimitu  y.  WaSaee,  19  Barb.  388). 

Whether  a  witness  tball  be  recalled  or  not  after  Uie  parties  have  ciceed 
tbeir  case  rests  In  the  discretion  of  the  court  (Dundde  t.  Kodcer,  1 1  Barb.  387.) 

c  A  justice  has  no  power  to  open  a  case  Ibr  ftirther  hsBJing  after  the  day  of 
trial  b  passed,  and  the  cause  has  been  submitted  by  the  plaintiff,  and  the  wit- 
neaaes  have  departed  {Harden  v.  Woodade,  2  E.  D.  Smith,  87 ;  AOturtu  t. 
M'Crtadv,  id.  39) ;  but  where,  after  the  parties  had  once  rested,  but  before  the 
cue  had  been  finally  submitted,  and  while  the  parties  and  their  witneaaea 
were  all  present,  additional  evidence  was  admitted, — it  was  held  that  the  ad- 
mitting of  such  evidence  rested  in  the  discretion  of  the  Justice;  and  the  court 
on  appeal  refused  to  reverse  the  judgment  for  such  a  departure  from  the  nsuai 
eoniae  of  proceeding,  it  not  appearing  that  the  oppowns  pMty  was  pr^ndloed 
thattby.  (OajMB t.  Oani*.  I  id.  IS;  Pnterl  y.  BvOrn;  13  Wend.  158.)  After k 
motion  fat  a  nonsuit,  the  Justice  may  refuse  to  admit  a^  flirtber  evidence 
(JiMd  ▼.  Btuier,  S  i.'ode  Rep.  160) ;  but  if  a  defendant,  after  a  motiim  for  a 
nonsait,  himself  supplies  the  evidence  on  the  want  of  which  his  motion  was 
founded,  he  cannot  afterwards  have  a  reversal  upon  die  tedmi(»l  ground  that 
rnch  evidence  was  not  before  the  court  when  the  nonsait  was  asked  (iTylami 
V.  BUrman,  3  B.  D.  Smith,  885 ) 

/.  Section  399  Is  applicoble  to  fustices'  courts  as  a  rub  0^  tvidmei.  {Fblon  v. 
Stett,  B  How.  841 ;  OoIm  t.  Ward,  17  Barb.  427 ;  Cottint  y.  Knapp,  18  vt.  682 ; 
ftftam  v.  Bn/aiU,  10  How.  60 ;  contra,  Warren y. mtmor, Bid.  419) 

g.  Where  a  witness  was  taken  sick  pending  bis  examination,  and  the  trial  was 
in  consequence  ai^oumed — on  the  aqjoumment  day  the  party  who  had  called 
the  witness  did  not  produce  bim,  nor  excuse  his  nou-^j^peannce,  held  that 
the  Justice  could  not  for  that  reason  strike  oat  bis  previous  testimony. 
(CImwTUi  V.  Bei^amin,  IS  Johns.  299.) 

i.  If  a  witness  is  produced  and  sworn  before  a  Justice,  It  is  immaterial  that 
a  written  statement  prepared  by  him  out  of  court  Is  received  as  bis  testimony. 
(Wtum  V.  OhambeHain,  3  N.  T.  881.) 

f^  It  is  in  tbe  discretion  of  the  justice  to  permit  or  reAise  to  permit  leading 
questions  to  be  put  to  witnesses,  and  for  an  exercise  of  bis  discretion  in  thS 
respect,  unless  plainly  an  abnse,  his  Judgment  will  not  be  reversed  (Stumovr 
V.  Br^^jWa,  86  Barb.  49,) 

}.  Nonanit— A  justice  may  nonsuit  the  plaintiff  [^OJemtnU  v.  ^r^omin,  13 
Jtdms.  209).  But  except  where  pl^ntiff  does  not  appear  to  hear  verdict 
{p(ntgUm  v.  I^achnan,  14  Barb.  381)  not  after  tbe  case  has  I>een  submitted 
t>  the  Jury  or  after  the  cause  has  been  submitted  or  the  Justice  takes  time  to 
consider.  (rMnf  v.  .ffuM«II,  8  Jcdms.  480;  ElwH  v.  MeQaeen,\ii  Wend.fl20; 
Slu£  V.  Lathrop,  3  Hill,  287 ;  Hm  v.  fiMttnon,  II  Johns.  911 ;   Young  v.  JSwnt- 
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meB,  6  Hill,  60 ;  Peten  t.  ZKomv,  8  E.  B.  Smith,  IIS) ;  nnlos  tif  Btipolfttitm  of 
Uie  parlies  {SnUIA  t.  Otmplon,  So  Barb.  262). 

&  Oua^ag  Jvry. — The  Juelice  may  ingtract  the  Jnrr  u  to  the  Iaw,  oi  \ea.ve 
them  U>  find  »  verdict  without  inBtructiouB.  If  he  doefi  not  iiucnict  Umn, 
they  ue  judges  of  kw  and  bet,  if  he  wronglyiuetructe  them  it  it  grouad  tbr 
nrenal.  (TmttdM  qfFlmjt.  Yan  v.  Thonu,  8  Hill,  328 ;  Chapman,  v.  Futttr,  7 
Batb.  70;  Dtlmiai/Y.iraeis,ia  id.  06;  Annul  t.  Buffer,  IB  id.  327;  Ftttit  v. 
Ide,  12  Abb.  44) 

b.  Deinwratlon ofl'QTT- — Bt consent tlteltiiyinaT retire wtthontuijone to 
attend  them.  Touer  t.  Headt,  11  Johns.  1^)  But  if  an^  one  ia  swont  to  at- 
tend Qiem  he  must  be  %  cosBtable  (Staiey  v.  Barhite,  3  Ctu.  231) ;  and  this,  too, 
Tbether  the  jurr  retire  or  are  left  in  the  court  room  to  deliberate.  {Doimlam 
T.  BiaekmtM,  HBarb.  381.)  That  the  coneUble  atCeading  the  Jury  acted  as 
counsel  for  one  of  the  partiea,  ii  not  error.  If  the  other  party  did  not  object. 
TaBman  t.  Woodvimih,  2  Johns.  389.)    Error  in  the  oath  administered  t"  '"  - 


e.  After  the  Jury  have  ret  red  it  iBerrorfortheJuatlce.nnleEswltli  the  consent 
of  the  parties,  to  ansirer  enquiries  put  bj  the  Jury  (Sunn  t.  CjwU,  10  Johna. 
239 ;  Tayhr  T.  Bedford,  18  id.  487 ;  Macdy  r.  Poiruniy,  4  Denio,  115),  or  to 
give  them  hia  minotea  {JfeU  v.  Abel,  24  Wend.  ISO) ;  or  to  enter  the  iuiy  room, 
withont  answering  any  qneationa  (Benton  t.  C'i'Tt,  1  Cow.  SHe ;  but  see 
TAnywy.  Fon  FtoS,5Johna.  Ill);  consent  to  the  iuslioe  enterimr  the  Jury 
room  ia  not  implied  by  the  parties  liiiling  'o  object  [Koodj/ v.  JVmsroy,  4 
Deoio.llS,  dting  13  Johns.  ^7;  1  Hill,  61 ;  7  Johna.  200;  18  Wend.  274.) 
By  consent  of  parties  the  Justice  after  the  jury  have  retired  may  re-cxamlnite 
a  witnew  before  Uiem  (Braan  y.  QneeU,  12  Johns.  384 ;  Keeler  y.  Loekieood, 
Hill  and  Den.  Sup.  137) ;  read  lestimtmy  to  them  {Saneoek  v.  Salmon,  8  Barb. 
IK* ;  FUtruy  y.  Oiim,  1  Hill,  61) ;  and  a  consent  that  justice  may  enler  the 
jury  room  Implies  a  consent  to  read  testimony  (id.):  so  where  the  jury  desired  to 
examine  a  witness  further,  tlie  defendant  objected,  but  the  luatice  permitted 
the  examination,  and  the  defendant  heard  all  that  tranapired,  held  no  ground 
for  reversal  (R  gen  v.  ifouUArop.  13  Wend.  274) ;  nor  is  it  ground  for  reversal 
that  Oie  constable  attending  thejurj,  urged  them  w  give  the  verdict  as  it  was 
given.  {Baker  \.  aimmom,  29  Barb.  ItJU.)  But  famishing  the  jury  with  the 
miuules  of  the  testimony  taken  by  the  counsel  of  the  prevailing  party,  ia 
cround  for  reyereaL  IJhtifee  v.  E^Amd,  8  Barb.  46.)  Circulating  spirituous 
Uquora  among  a  jury,  even  with  consent  of  parties,  is  ground  for  reversal 
(KdlDgg  v.  WOder,  IS  Johns.  465 ;  Him  v.  South,  4  Cow.  17),  but  not  if  done 
during  a  suspension  of  the  trial  (DtaiMan  v.  Coliiru,  1  Cow.  111). 

(t  Tardiot — It  ia  error  to  receive  a  verdict  if  no  one  is  prttent  on  behalf  of 
the  plaintiSl  He  should  be  called  when  the  Jury  are  prepared  to  render  their 
verdict,  and  if  he  does  not  appear  a  judgment  of  non-suit  may  be  entered  (Dea^oM' 
y.  Blacknan,  14  Barb.  881).  If  the  plaintiff  is  present,  and  is  called  when  the 
jury  render  their  verdict,  no  one  appearing  and  answering  for  him  will  not 
vitiate  the  judgment  (McEnehmn  v.  Jl/tiidU>,  84  Barb.  801) ;  and  judgment  will 
not  be  revers^  l>ecause  the  return  omits  to  state  that  the_p1aintiff  was  called 
when  thejurv  came  into  court  to  render  their  verdict  ( (Ttirrirw  v.  Ltwnui,  4 
Barb.  485).  The  verdict  may  be  received  on  Sunday  {ilaaghla&Ttg  v.  Otboni, 
IB  Johna.  119).  There  cannot  be  a  Bw«ial  verdict  { WyiU  v.  Ugde,  18  Johns, 
Sti).  Verdict  of  "  no  cause  of  action '  is  a  verdict  for  defendant  (FeUer  v.  Mtd- 
Unfr,  2  Jolina  181);  and  a  verdict  for  defendant  six  cents  damages  and  six 
cents  costs  is  a  verdict  for  defendant  (Qoodenaic  v.  I'tvipm,  3  Johns.  427).  A 
verdict  (brplHintiff  for  ftlO  and  interest  from  a  day  Bpecified  is  sufficient;  thejos- 
"'«  may  compute  the  interest  [Page  v,  Gidy,  I  Cow.  115).  A  verdict  for  "  on« 
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not  find  for  costi;  tbej'  TeUow  at  coniee 
V.  MiOipaugh.  1  John*.  816). 

0.  V^ — Wbere  the  Juir  sMeas  damages  beyond  the  juriedictloit  of  the 
Jurtice,  or  for  an  exoeMiTe  amount,  or  where  the  party  la  not  entitled  to  any, 
■Ddi  damages,  or  the  exceu,  may  be  remitted  (Sutv#r  v.  Kartrwkt,  4  Johns. 
4H ;  dor*  T.  ilHnww,  8  Deoio,  819 ;  Barbtir  v.  Aw,  S  HUl,  76 ;  FiA  v.  Badge 
4  Daolo,  811 ;  PuiHom  j.  BMop,  12  Johns.  dSJS) ;  but  judgment  was  revenied 
fiir  eiccsnve  damages  (.Sii^  t.  Badgdey,  16  Barb.  49S). 

i.Ona  conflict  of  evidence,  the  verdict  of  the  juijUcqncluaiTefireiloiMUT. 
S^pHTlni.  S  Barb.  B60 ;  J>uneitb  v.  footfr,  11  uJ.  S8T ;  ib^  t.  .itJarrman,  22 
a.  134);  but  a  verdict  will  be  set  aside  that  has  no  evidence  to  support  iL  or 
that  is  contrarr  to  the  uncontradicted  testimony  in  the  case  (BaiMmta  v.  £«in- 
Int.  6  Barb.  141 ;  FiiK  v.  Smt,  21  Barb.  S3S). 

t  Where  the  jury  do  not  agree,  the  parties  may  waive  the  provisions  of  tew 
prescribing  the  time  within  which  a  venire  for  a  second  Jury  should  be  retnni' 
able  (FSero  t.  Bqfnaidt,  20  Barb.  270). 

i.  JndcmenL — Wliere  the  trial  is  before  a  juiy,  the  justice  should  render 
Judgment  and  determine  the  amount  of  costa,  not  later  than  the  same  day  on 
which  the  verdict  is  rendered ;  otherwise  he  losea  jurisdiction  of  the  canse, 
■ndjodgment  aAenvards  rendered  is  void  (StWey  v.  Ihraard,  8  Denio,  7S ;  ffoH 
V.  7Vab,fiHiIl,4S;Saatti«v.  Qtui.lSBarb.  182);  and  where  the  trial  is  without 
ajQiy.the  justice  miistTenderjadgmenl  within  fonr  days,  or  the  action  is  discon- 
tiDued  (Watton  v.  Da-cit,  18  Wend.  371 ;  Toung  v.  Rumm^,  6  Hill,  «0 ;  7  iM,  SOB ; 
Wiammn  v.  Panama  RRGo.,!  Hilton.  800 ;  and  see  UtiibmfuitMr  v.  if  item.  81 
Barb.  986).  If  the  fourth  day  is  a  Sunday,  the  Judgment  must  be  rendered  on  the 
ttdrd  day  (BimtB  v.  BitmO,  11  Barb.  m.  The  judgment  must  be  declared  by 
tome  {^ctal  act ;  deciding  in  the  mbd  is  not  sumdent  (^Seaman  v.  Ward,  1 
mtoD,  62);  but  making  a  memormdnm  on  the  papers  Is  sulDdent  (fValtvd  v. 
Aafer,  2  Coats.  184). 

(L  Judgment  may  be  rendered  on  a  Saturday  agunst  a  seventh-day  Baptist 
{Maxon  T.  Aima*,  1  Denio,  204} ;  and  judgmeut  may  be  rendered  on  the  day 
of  a  eeneral  election  in  a  cause  tried  and  submitted  on  a  ptevions  day  (A'm  v. 
JMofSS  How.  MS);  but  Judgment  cannot  be  entered  on  a  Sunday  (If^Afaiin^ 
T.tWom.  15  Johns.  110). 

/.  A  justice  cannot  decide  a  case  on  his  own  knowledie  (BurUTigliam  v.  Dq/tr, 
i  Johns,  189  ;  BoKtraTi*  v.  Van  Aniaerp,  4  id.  228  ;  manduird  v.  SidUey,  7  id. 
198 ;  and  flee  Bwd  V.  ffiSrf,  18  id  296 ;  iojfa  v.  Snuih.  10  id.  250;  Whaler  v. 
Larapmnn.  14  id.  461 ;  Cnm  v.  Angel,  13  n1  4S9 ;  Spragat  v.  Shed.  Q  id.  140 ; 
Cvmta  v.  MouUoa,  8  Denio,  12 ;  MeAlUtUr  v.  Seelen,  4  K  U.  iBuiiih,  41),  nor  be 
examined  as  a  witness  nnleas  by  consent  (/Vry  v.  Wfyman,  1  Johns.  520; 
Zwnmivt  V.  UougtUm,  S  id.  126 ;  CiM  r.  Curii»»,  8  •d.  470).  He  cannot  And  the 
amount  if  damage  on  a  mere  catimate  (Ely  v.  (fUary.  2  E.  D.  Bmith,  SU ; 
J5w  V.  Ikeker,  3  id.  150 ;  and  see  Prentiu  v.  Spragw,  I  Hilton,  428). 

p.  The  Judgment  should  specify  that  It  was  made  "  on  hparing  the  prooft  and 
sUegatione"  iStoeling  v.  Briggt.  2  Cid.  9fi);  and  if  intelligiliTe  will  not  be 
Tifiated  by  misspciring  {Jackton  v.  Brmmer,  7  Wend.  888),  Judgment  In  case 
of"  wilful  trespase"  for  three  dollars,  with  "treble  damages,"  making  Bve 
ioOan.  held  good  {Tifft  v.  Culver,  3  Hill,  180).  A  judgment  "  for  damage* 
With  coEts  $2.74,"  was  affirmed  on  appeal  [aiam-m  v.  Buckley,  29  Barb.  289). 

A.  Bootion  136  of  the  Code  held  not  lo  apply  to  justices'  courts  (Fertim  v. 


dose  of  plaintiff's  case,  discliaive  uui;ui«;tei<u  ucieuuoi.i^,  uut  o^,^^,^  uu„< 
let  judgment  until  the  trial  1b  finished  {Moon  v.  Etdred,  8  Hill,  JW;  Fhrn  r. 
I^pnn,  4  E.  D.  Smith,  376).  On  a  auit  commenced  by  warrant  against  two, 
tfoneonly  appears,  judgiaent  cannot  be  given  against  both  [Bidiardt  v.  W.Fi- 
toa,  12  Johns.  434).  Wh'.Te  in  a  suit  by  Buramons  against  two,  one  only  ap- 
peared, and  without  authority  confessed  judgment  against  both,  held  binding 
on  the  other  until  reversed  (trtgaOt  v.  8^'ague,  10  Wend.  672). 
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a.  A  jadgment  where  the  loBtice  hu  Juiiadiction  cannot  be  attacked  coBat- 
erallj  CWttion  t.  CAam&irlain,  8  Coma.  SSI ;  a/dnnion  t.  KtOg,  18  N.  Y.  8SS ; 

b.  Although  it  bo  voidable  for  IrregularitiM,  it  will  uphold  a  judgment  giTen 
upon  it  In  a  suit  commenced  thereon  {Humphry  t.  Pbt^tu,  23  Barb.  814). 

e.  The  Tact  that  a  Jujitice'e  Judgment  on  whicii  an  action  ie  brought,  was  re- 
covered Diore  than  six  jears  1)efofe  suit  commenced,  is  no  cause  for  reversing 
a  judgment  given  upon  It,  where  the  defendant  did  not  appear  in  the  latter 
■nit,  and  plead  the  atatuUi  of  UmitaUona  (HamjAr^  v.  Persmi,  23  Barb.  819). 

d.  AJndgmeut  once  entered,  the  power  of  the  justice  ceases;  be  cannot  open 
or  alter  hia  judgment,  even  though  it  be  entered  bv  inadvertence  for  a  wrong 
MDOunt  (Hardg  y.  Su^,  8  Abb.  108 ;  Serajibm  t.  Levy,  4  k1  21 ;  Camp  v.  SiMt- 
art,  a  K  D.  Bmith,  8S ;  ^nrrry  v.  Maaor,  1  tit  801 ;  The  Paapla  v.  Delauart  Om. 
Pliiu,  18  Wend.  5S8 ;  McOvinty  v.  Oerride,  5  Wend.  240).  ReUef  from  such  « 
judgment  can  only  be  obtained  b;  an  appeal  from  the  Judgment  {DonntU  t. 
C^nuU,  1  Code  Rep.  N.  B.  288). 

A  Smile,  The  judgment  of  a  Justice  recovered  since  the  code  toofc  effect,  re- 
mans in  force  for  twenty  years  (NiehoU  v.  Alvood,  L6  How.  470 ;  and  see  §  68, 
pott,  and  note). 

/,  A  justice's  judgment  la  a  meclality  {Jamet  v.  flmry,  18  Johoa.  238 ;  WiOttr- 
vox  T.  Aiiertit,  S  Cow.  669).    I^ro!  evidence  is  inadmlsajble  to  contradict  the — 
docket  of  a  justice  (Smithy.  QompUin,  20  Barb.  282;  'XSa  v.  Tatman,  S  id. 
etM). 

g.  The  omisrioa  of  a  justice  of  the  peace  to  certify,  in  his  docket,  that  the 
amount*  appearing  by  such  books  to  be  due  on  the  Judgments  tberein,  have 
not  been  paid,  to  nis  knowledge ;  or  to  depoeit  such  docket  with  the  clerk  of 
the  town,  on  his  removing  therefrom,  will  not  affect  the  validity  of  the  judg- 
ments in  the  docket,  or  vary  the  effect  of  the  same  as  evidence,  the  atatutea  re- 
qidriiiK  him  to  do  so  being  merely  directory  (ifumpAref  v.  P»nan»,  28  Bark 
818  i  Qtnlion  t.  Uayek,  8  Barb.  683). 

A.  Payment  or  tender  of  a  Judgment,  the  Judgment  creditor  not  forbidding, 
may  be  made  to  the  justice  (JWn-  v.  Ai  at,  IS  Barb.  8ST]l 

i.  Oort*— (Laws  1860.  p.  083 ;  1861,  p.  18.) 
Summons,        ........       IS  cents. 

Warrant,  attachment,  or  transcript  of  Judgment,  .  .  .  SO     ** 

Adjournment,  .  ,  .       25     " 

Subpana,  including  all  the  names  Inserted  therein,     .  '  .  &a     " 

Adminialering  an  oath.  ,  .  ,  .  4      " 

Idling  every  paper  necessary  to  be  filed,  .  ,  .  ,    0     " 

Swewlng  a  Jury.  ,  ,  ,  .       25     " 

Swearing  a  constable,  .    5     " 

Trial  of  an  issue  of  fact,  in  a  case  of  ^ipearance  and  answer,      ,       00     " 
Entering  judgment,  .  .  .  .  .  .  .  25     " 

Taking  affldavit, 10     " 

Drawing  any  bcnid,  .  .        '  .  .  .  .  20     " 

Recdving  and  entering  verdict  of  Jury.       .  .  .  .       26     " 

Venire,       .  .  ,  .  .  ,  .  .  35     " 

Drawing  affidavits,  applications  and  notices,  where  required  by  law 

(per  alio), .         0     " 

Execution, SO     " 

For  the  renovral  of  the  same,  .  .  ,  ,       SO     " 

For  makinz  a  return  to  an  appeal,  .  .  .2  doFB. 

A  warrant  for  the  apprehension  of  any  person  charged  with  any  vla- 

olation  of  the  laws  concerning  Che  mtemal  police  of  the  slate,  or 

with  being  the  father  of  a  bastard,  ....        25  cents. 

Indorsing  any  such  warrant  Issued  from  another  county, 
A  summons  for  any  offence  relating  to  the  Internal  polli 


e  relating  to  the  Internal  police  of  the 

_...  .. .e  of  any  proceedings  to  recover  the  poaacaBion  of 

land,  or  otherwise,  .......       i 
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7v  dnwlng  >  noard  of  conTictton  for  omtaupts  and  other  apecdil 

caaei,      .........  GO  oenti. 

An  exocotloD  upon  any  Boch  conTicMon,     .  .       25     " 

A  wmmnt  of  commitment  for  nit  caose,  .  25      " 

For  a  precept  to  eununon  s  jiuj  m  special  cases,    .  .       30     " 

Bweumf  snchJuT^,  .  is     " 

Httrinz  the  matter  concerning  which  ajorf  Is  smnmoned,  GO     " 

BeoelTiBg  and  mteilng  thdr  verdict,     .     ^    .  .  .  2S     " 

For  a  view  of  premiaea  alleged  to  be  deserted,       .  .  .       60     " 

Heating  an  wplication  for  a  commiMioa  to  examine  witneeaea,        .  60     " 
for  ereiy  order  for  anch  commla^on,  and  attending,  aettUng  and 

certUymg  intoTogatorlea,  .  .  .       60     " 

Vor  bdang  depodtiona  of  witnesaea  Dpon  an  order  or  conunlBdon 

lamed  by  some  court  in  this  or  a  foreign  state  or  territoiy  (per 

folio),  .  .  .    5     " 

Vor  ni«iri»>g  the  neccooaiy  retnm  and  certiflcatea  thereto,  SO     " 

a.  Wheaerer  a  Judgment  Hhall  be  rendered  in  a  conrt  of  ft  Justice  of  the 
peace,  in  civil  action^  it  shall  be  with  costs  of  the  anit ;  but  the  whole  amonnt 
of  the  items  of  BQch  costs  to  be  included  In  the  entry  of  judgment,  except 
diargcs  for  the  attendance  of  witneaaea  from  another  county,  shall  not  in  any 
cate  exceed  the  sum  of  five  dollars,  nnleaa  such  suit  shall  be  adjourned  mote 
than  once  at  the  request  and  on  motion  of  the  party  sgainat  whom  Judgment 
dun  be  finally  rendered,  and  in  such  case  the  costs  of  such  additional  ad- 
joDmment  may  be  Included  in  the  entry  of  Judgment  (Laws  1860,  p.  S&4,  g  2). 

fc  In  addition,  the  ooata  of  a  commismou  to  examine  a  foreign  witneaa  may 
be  taxed  in  the  Judgment  (Laai  1641,  p.  112). 

e.  lExaooHoa. — The  execution  ia  in  all  caaea  1o  be  returnable  In  tiz^j  days, 
the  provi^ou  of  the  Revised  Statutes  regulating  the  time  for  retnmiiw  execu- 
lians  from  justices'  courts  being  repealed  (Ainf^  t.  Buriey,  ISBarb.  W}4);1>nt 
it  if  no  suffident  objection  to  an  execution  that  it  calls  for  its  return  "  mthin 
tiOii  dofi'  iPHm  T,  i&Aipp*,  16  Barb.  5SS) ;  it  should  be  against  personal  prop- 
erty oi^  tnaA«r  r.  Bafford,  1  E.  D.  Smitli,  612).  No  time  for  the  return  need 
ba  maeTted,  and  if  Ina^ted,  may  be  treated  as  surplusage.  The  issuing  and 
renewal  of  an  execution  probably  ought  to  be  conaidered  the  same  thing ;  and 
Ddtha  can  be  done  after  dve  years  Irom  the  entry  of  the  judgment  U^rte  r. 
0MiId,  1  Ker.  B85).  An  execution  isaued  more  than  five  years  aUxtr  the  Judg- 
ncnt  was  rendered.  Is  not  merely  irregular,  but  Toid  (Balei  v.  Jama,  S  Duer, 
43;  Mont  t.  Oauld,  1  Keman,  2^).  May  an  alias  execution  issue  after  the 
expltation  of  five  years  T 

(L  After  a  transcript  of  a  Judgment  hM  been  filed  In  the  office  of  the  connty 
derk,  the  rules  Which  goTem  the  issuing  execution  upon  it  (except  aaBpeclally 
prorided)  are  those  whlndk  apply  to  the  common  pleas  (Oincehia  t.  Figari,  % 
Abb.  16sl  An  attomey-atrbw  may  lame  an  execution  In  such  A  case  (^ntp- 
Uu  T.  J^,  1  Code  R.  107). 

t.  "If  any  execution  issued  by  a  justice  of  the  peace,  or  a  judgment  ren- 
dered br  him,  be  not  satisfied,  it  may  from  time  to  time  be  renewed  by  said 
Jutice,  by  an  endorsement  thereon  to  that  effect,  ^gned  by  him,  and  dated 
when  the  same  ahall  be  made.  If  aur  part  of  such  execution  has  been  a&tis- 
fted,  the  endorsement  of  renewal  alml  eipreaa  the  sum  due  on  the  execution. 
Erery  snch  endorsement  shall  be  deemed  to  renew  the  execution  in  full  force 
in  all  reutects  for  sixty  daya  from  the  date  thereof"  (Lawa  of  1867,  ch.  612,  g 
1),  and  all  laws  incoDsistent  therewith  are  repealed  (Id.  §  2). 

/  An  execuHon  may  be  renewed  without  a  return  of  no  goods  endorsed 
tlareon  (Widcham  t.  ilXer,  18  Johns.  820) ;  and  this  without  any  written  re- 
turn, and  after  the  return  dny,  and  repeatedly  (Vitger  t.  Ward,  1  Wend.  661); 
and  hk  7^  Fhoplt  ▼.  Hofim  (1  Denio,  674),  it  was  held  that  this  could  be  done 
after  a  aoffldent  lery  upon  property  during  the  first  lifo  of  the  execution.  In 
that  eve  llw  ezecnuon  ran  out  on  the  6th  of  the  month,  was  renewed  on  tlio 
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r.  Ford,  U  Bub.  2 

b.  A  nuodBinua  lies  to  compel  tUe  iamiiig  u  execDti<»  (TA*  Aopli  t.  Cbnk 
^  JtfonM  Court,  8  Abb.  809). 

a  A  constable  bavliig  retorned  an  exeentloii  nttelled  \if  aale,  cannot  wtier- 
mrds  annul  tbat  return  bv  a  Bapplementaiy  indonement  oa  tha  execaUoa 
{BcM  V.  £S^,  11  Baib.  481). 

d.  Contwnpts. — A  Jnalice  mar  pnnlali  Ibr  contempt  Ibr  not  attending  as  a 
Juror  (BoUinj  t.  Oar/um,  36  Barb.  S86). 

<.  The  application  for  an  attachment  agalnrt  a  witnen  tat  nra-Utendance  naj 
be  baaed  on  an  onl  oath  wifAout  wrA'rv  (Baitr  t.  WiHiamM,  13  Barb.  037). 

r,  after  Oa 

mlnated  ISMitu  T.  GorlMm. 

08^    Uodo  of  proceeding.    (BeeM.) 
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Ofjttetiee^  and  other  Inftrnor  Oovrta  in  Oi^w. 

QUnnL    HArine  coort  in  New  YotIc  d^. 
n.    Justices'  courts  in  Neir  York  atj. 


Chaftzk   L 

Marine  Comi  tf  Nea  York  Cfiiy. 

Chaptzb  IL 

JuBtioei  Courts  in  New  York  (Hty. 

The  sections  In  this  ud  the  preceedtng  diapter  of  thlstith  ^  6B,  66),  hxn 
Ikcd  enttielj'  abrogated  by  subsequent  laws.  The  Law  and  tractice  oT  tht 
Kuine  and  Jostlcca-  pistrictl  Coarts  in  the  dty  of  New  Toric,  are  poldlafaed 
b  t  anaU  Tolnme  bj  the  pttbBsher  of  this  work. 

Cbatt^  IIL 
The  JuiUcei  Churta  of  OUiea. 

%  67.  [60  ]     Juriedietion. 

Hie  justices'  courts  of  cities  shall  bavejansdictioii  in  the  fol- 
lowing caeee,  and  no  other : — 

1.  la  actions  similar  to  those  ia  which  justices  of  the  p«&co 
bare  jnrisdiction,  as  provided  hj  sections  53  and  54. 

8.  In  an  action  upon  the  charter  or  by-laws  of  the  corpwap 
tions  of  their  reepectire  cities,  where  the  penalty  or  forfeitarel 
diatl  not  exceed  one  bnndred  dollars. 

ohaptsr  rv. 

General  ProDittone. 

$68.  [61.]  (Am'd  1849, 1851.)  Sections  65  and  U  appUoa- 
Ueio  thie  iiilA. 
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The  proTieioDB  of  eections  55  to  64,  botb  ineliuiTe,  relating 
to  forms  of  action,  to  pleadings,  to  the  timoa  of  commencing 
actioBB,  to  tbe  rnlee  of  evidenco,  to  filing  and  docketing  trao- 
BCriptfl  of  jndgmente,  to  their  efiect  and  the  mode  of  enforcing 
them,  and  to  proceediogB  where  title  to  real  property  shall 
come  in  question,  shall  spply  to  the  conrta  embraced  in  this 
title ;  except  that  after  the  diacontinnance  of  the  actions  in  the 
interior  court,  npon  an  answer  of  title,  the  new  action  may  be 
brought  either  in  the  sapreme  court,  or  in  any  other  court  hav- 
ing jurisdiction  thereof;  and  except,  also,  that  in  the  city  and 
county  of  Kew  York,  a  judgment  for  twenty-five  dollars  or  over, 
ezclnsive  of  costs,  the  transcript  whereof  is  docketed  in  the 
<^ce  of  the  cleric  of  that  county,  shall  have  the  same  effect  aa 
8  lien  and  be  enforced  in  the  same  manner  as,  and  be  deemed, 
a  judgment  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  Tork. 

a.  The  Inctice  ia  bomtd  U>  gire  s  transciipt  on  demand  to  asj  partr  inUseal- 
ed  in  the  Judgment,  and  on  omug  paid  for  such  transcript  (Laws  1841,  p.  114). 
If  he  refuses,  s  mandamus  trill  lie  to  compel  the  dellveiy  of  tbe  transcript 
(8  Cow.  IBS).  The  fillns  &  tranBcript  deprives  the  justice  of  an;  further  con- 
trol over  the  Judgment  (S«  fAoUt,  i  Cow.  006).  The  transcript  may  be  made 
after  the  expiration  of  the  Justice's  term  of  office  (Jfapnord  t,  Thompton,  8 
Wend.  898) ;  and  It  need  not  show  JuriEdiction  on  its  face  [Jadaim  v.  Biwiand, 
ft  Wend.  666 ;  Jaektm  v.  Jimei,  9  Cow.  183 ;  10  Cow.  333). 

b.  AAer  ajudcment  in  anj  county  court  of  one  county,  if  an  execution  be 
Issued  into  another  county  before  any  transcript  filed  inlbat  county,  the  conrt 
may  order  a  transcript  to  be  filed  nunc  pro  iane  {Bath  v.  Sehloti,  8  Barb.  880). 

6.  It  is  not  necessary  that  a  transcript  from  a  justice  of  the  peace  of  a  Judg- 
ment rendered  by  him,  should  show  the  proceeding  Ui  give  him  Jurisdiction 
to  render  a  valid  Judgment,  in  order  to  authorize  it  to  be  filed  and  docketed. 
It  le,  for  that  puTpoee,  prima-fade  evidence  that  the  Juatice  had  Jurisdiction  to 
render  the  Judgment  (Dieldntim  v.  Smilh,  25  Barb.  103). 

d.  The  statute  of  1840,  ck  386,  relating  to  the  docketing  of  judgments,  is 
directory.  An  error  in  tie  statement,  of  date,  amount,  ic.,  which  would  be 
1  amendable  by  the  court  in  which  the  Judgment  was  rendered,  will  not  vitiate 
'the  lien  of  the  Judgment  as  arainst  persons  not  actually  misled  or  pr^udiced 
thereby  {8ear»  v.  SumAam,  1?  N.  Y.  446). 

«.  The  lien  of  a  Justices'  Judgment,  of  which  a  tranecript  was  filed  and 
docketed  with  the  county  clerk,  pacsuant  to  3  R.  B.  247,  §  138,  continued  a  lien 
against  the  defendant  for  twenty  years,  and  Against  purchasers  In  food  foith 
and  subsequent  incumbrancers  for  ten  years  ( WfUUrmtre  v.  WMtonw,  4  Eernan, 
16).  And  BO  of  Judgmenla  recovered  Bince  lie  code  took  effect  (iVuiAoJf  v,  Alt- 
wood,  16  How.  475 ;  TouTie  v.  Earner,  4  Barb.  443 ;  Geifar  v.  Hont,  7  How.  265). 

/  AJter  filing  transcripts  of  Judgments  of  a  Justice's  court,  the  county  court 
has  such  a  control  over  Uie  Judgments  as  to  enable  It  to  order  set-off  iKtween 
them  {Bayden  v.  MeDermoU,  9  Abb.  14 ;  and  see  Lyon  v.  Maids,  18  How.  367 ; 
10  Abb.  387  \  82  Barb.  61),  but  cannot  vacate  the  Judgment  on  moUon  (JVnrfin 
V.  Ma^or  ^If.  Y.,20  How.  86). 

g.  Filing  transcripts  for  less  than  $3C :  see  Gandee  v.  QundelAeimer,  17  How. 
484}  S  Abb.  480;  diaappToved,  VuUm  t.  W?iiieAMd,  3  HUton,  im-,  Bum  v. 
DkkiTuon,  13  Abb.  60 ;  Anon.  83  Barb.  201. 
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§  69—71.]  AXBWXB  or  Ttnx 


PART    II. 

OF  CTVJL  AOTIONa* 

TITLE    L 

Fbrm  of  Civil  Action*. 

BK>mRi6Q;  IHattnctioii  ti«tween  acticni  al law  ind  niitB In eqattj, iboUilud. 

70.  AitiflB,  bow  dMigiuied. 

71.  Actknu  on  jndgmeiitB. 
73.  FeigDed  iflMiw  aboliatked. 

§  69.  [63.]  (Am'd  1849.)  Disiinetion  between  actiont  at 
lau  and  auita  in  equity,  aboliehfid. 

The  distinction  between  actioQs  at-Iav  and  sntts  in  eqoitrf, 
and  the  forma  of  all  ench  actions  and  anita,  heretofore  eziating, 
ire  abolished ;  and  there  shall  bo  in  this  State,  hereafter,  hot 
one  form  of  action  for  the  enforcement  or  protection  of  prirate 
rilfhta  and  the  redress  of  private  wrongs,  which  shall  be  denotO' 
inated  a  civil  action. 

a.  The  eflbct  arthis  aecdon  hu  lieen  much  dtocQMedi  See  noU  in  the  Sd. 
edition  of  this  woik  where  the  dedslons  ud  dicta  are  collected.  To  theae  add 
BaOeiu  v.  Jed,  3  Eer.  49S;  Seotitt  v.  Griffl^,  BEer.  B\a  iTTvlt  y.  Orangtr, 
*  Seld.  119 ;  7>n  J^^  v.  BaugHtaBittg,  13  How.  029 ;  PAiShm  t.  OorAom,  17 
H.  T.  STOj  r«n-U>  T.  OhUM  Stor,  id.  S54i  O^  t.  RmmMi,  IB  N.  T.  74; 
Oo>iiel-r.AMda;^TX.^.3a»;S.  T.  lu  On.  v.  Jf.  Wttt.  frit.  C).,  28K.  Y.  897; 
13  Abb.  414). 

I  70.  [63.]  (Am'd  1849.)    Parties  hate  designated. 
In  snch  action,  the  party  complaining  shall  be  known  as  the 
plaintiff,  and  the  adverse  party  as  the  defendant. 

§  71.  [64.]  Actions  on  Judgments. 

ISo  action  shall  be  bropgbt  upon  a  judgment  rendered  io 
any  court  of  this  State,  except  a  conrt  of  a  justice  of  the  peace, 
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69  Aonom  on  smxfiaan.  [§  71. 

between  the  same  parties,  without  leare  of  the  conrt  for  good 
cause  shown,  on  notice  to  the  adverse  party ;  and  no  action  on 
a  judgment  rendered  bji  a  justice  of  the  peace,  shall  be  brought 
in  the  same  county  within  five  yeare  after  its  rendition,  except 
in  case  of  his  death,  resignation,  incapacity  to  act,  or  removal 
from  the  county,  or  that  the  process  was  not  pereon&Uy  served 
on  the  defendant,  or  on  all  the  defendants,  or  in  case  of  the 
death  of  some  of  the  parties,  or  where  the  docket  or  record  of 
sncb  judgment  is  or  shall  have  been  lost  or  destroyed. 

fl.  An  action  c»iiDot  be  brought  upon  a  Jadgmeot  rendered  in  a  district 
court,  or  the  marine  court  of  the  dty  of  New  York,  ieiiMM  ilu  muk  partim, 
without  leave  of  the  court  ( Thempna  r.  StiUphen,  2  £.  D,  Smith,  527 ;  Uillt  t. 
Winilm,  id.  18 ;  8  Code  R  44).  Bat  an  executor  or  admlnUtrator  of  a  de- 
ceased Judgment  creditor  (If  Aw/sr  v.  ix>(3»,  13  How.  637),  or  a  hmafidt  as- 
dgneeof  a  Judgment  may  sue  npon  the  Jndgment  without  leave  {Tt^  v. 
SraiMtd,  1  Abb.  84 ;  B.  C,  4  Duer,  607 ;  Kopptr  t.  Am,  2  Hilton,  69) ;  and  an 
action  in  the  nature  of  a  creditor's  bill  may  be  brought  without  the  leave  oT 
the  conn  firat  obtained  [CaUint.  Doughig,  12  How.  407;  UituJc  v.  KitUr,  % 
Band.  381 ;  8  Code  R  20S ;  Ditnlvtm  y.  ArcAo/nn,  S  Band.  S86).  Where  a  Jna- 
Uce'ajudgincntia  docketed  in  the  county  court,  no  action  can  be  brought 
thereon  without  leave  of  the  county  court  (£jina  v.  Manly,  W  Barb.  SI;  10 
Abb.  837 ;  IS  How.  867).  A  defendant  mnT,  without  leave  of  the  court,  b^ 
aurWtv,  and  as  aaet-off  or  counter-claim,  rely  on  a  Judgment  In  hii  &Tor  against 
the  pJaintiff  (tr./ii  v.  CmAoip,  3  Boaw.  025),  especially  if  he  be  an  Bsslgnee  of 
the  Judgment  {Clark  v.  Story,  39  Barb.  290). 

A.  In  an  action  in  a  Justice's  court  on  a  Judgment,  the  complaint  ahowed 
that  the  Judgment  had  been  docketed  with  the  county  clerk.  The  ansiver 
was  that  the  action  could  not  be  mainlaloed,  because  no  action  could  tie  main- 
tained on  ajudgment  of  the  county  court,  held  a  sufficient  atatement  of  Uie 
objection  that  leave  of  the  court  was  necessary  (/.joh  v.  ifun/n,  10  Abb.  SST; 
Sa  Barb.  61 ;  18  How.  367). 

e.  No  action  can  be  maintained  on  a  Judgment  for  want  of  an  answer 
obtained  on  a  Hervice  of  the  Hummona  by  publuwtion  (forct  v.  Oomir,  23  How. 
S84;  JITaiuv.  CMt,8CaL440i  and  ace  l-ul*  t.  Aivitr^n,  83  Barb.  71;  IS 
Abb.  8). 

d  This  section  appllea  to  Indgmenla  rendered  before  the  code  took  eflbct 

{f^k  V.  Cbrpeater,  5  Abb.  224). 

e.  The  proper  remedy,  where  an  action  la  brought  npona  Judgment  without 
leave,  in  a  case  where  leave  la  necessary,  la  by  motion  to  set  aside  the  sum- 
mona  and  OompliJnt.  {Id.)  On  such  a  motion,  leave  to  sue  should  not  be 
jnsnted  nunc  pro  tun«,  but  the  plaintiff  should  be  left  to  a  motion.  {Id.)  In 
uat  case,  the  order  was  Ihat  Che  motion  to  set  adde  the  summons  and  com- 

Slaint  should  be  granted  with  cosla,  unless  the  plaintiff  should,  within  twentv 
ays,  give  notice  of  a  motion  for  leave  to  bring  the  action  nuTtepro  tun</ana 
If  such  notice  was  given,  then  all  proceedings  of  both  parties  to  be  stayed  UB- 
til  (he  decldon  of  such  motion. 

/.  As  to  actions  on  Judgments  against  J otnt-slock  companies  or  associationa, 
It  ]»  provided  (Laws  1H58,  p.  283)  thai  after  Judgment  obtained  against  any 
•ochioint-atockcf^pany  or  association,  and  execution  (hereon  returned  nn- 
ntlalled  In  whole  or  in  part,  suits  may  be  brought  agslnat  any  or  all  of  Oie 
BhareholdeTS  or  assodatee  iDdividually,  as  now  provided  by  law ;  but  no  more 
than  one  suit  shall  be  brought  against  said  shareholders  at  any  one  time,  nor 
until  the  aame  shall  have  been  determined,  and  execution  Issued  and  reuirned 
onaatlafled  In  whole  or  in  park    No  death,  removal,  lealgnation  of  officers  or 
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■huBbolden,  or  ale  or  tnuuTer  of  slock,  Btaall  work  a  dlMolntion  of  an;  such 
Joliit-sh)ck  company  or  association,  as  ag^nst  the  parties  so  suing  or  being  sned 
\j  SDch  Gompanj,  or  as  andust  anj  creditor  or  person  having  any  detnaad 
■nlnst  such  companj  at  Uie  Ume  of  any  such  death,  removnl,  redgnution, 
we, «- tmufer.    Tfa«tDera1>en  of  a  Joint  stock  cocnpanr  cannot  be  sued  a 


g  72.  [65.]  SjsUting  suitt.    FelgMd  iwues  lAoUeked. 

Feigned  iasnfls  are  aboliahed ;  and  instead  thereof,  in  the 
cues  where  the  power  now  exists  to  order  a  feigned  isBDe,  or 
when  a  qnestion  of  fact,  not  pnt  in  isBue  by  the  pleadings,  ie  to 
be  tried  hj  a  joiy,  an  order  for  the  trial  maj  he  made,  stating 
diatinctlj  and  plainly  the  qaestion  of  fact  to  be  tried  ;  and  snch 
order  shall  be  the  only  anthority  nocessary  for  a  trial. 


joined,  bat  the  court  m^,  of  its  own  motion,  at  any  time 
trial  hM  been  bad,  order  a  trial  by  Jqit  <*d.,  and  Rule  88).  ana  wuera  an 
•ctkm  properly  triable  by  the  coart  without  a  iui;  was  regularly  brought  to 
bialaodtriedbytlM  court,  It  was  held  that  the  court  could  not,  met  all 
the  eridence  was  closed  and  the  can  sutnuitted,  order  a  trial  of  a  question  of 
BuX  by  a  Jniy.    The  Judge  must  determine  the  whole  cas&    {Id.) 

k  In  the  CMOcs  meBtioned  in  g  858,  pa^  no  Isaoea  can  be  framed  pnrsnant  to 
Oiis  secCtoD.    This  section  has  no  application  to  an  acUon  for  diToroo  from 
'    ^  contract,  on  the  gronnd  of  adultery,  in  which  an  isaoe  of  fitct  is 


raised  by  t&e  pleaiUngs ;  it  has  no  more  applkallon  to  such  ao  action  than 
an  action  for  the  recorery  of  money  only  (Ibriiar  t.  forkar,  8  Abb.  4TS). 

A  The  former  practloe  on  fUgned  isaoes  examined  by  Wlllard,  Justice,  8iuU 
T.£««a«(lS^iA.88II). 
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UHirATicar.  [$  78. 


TmE    IL 

TViTM  of  commencing  civil  actions.* 

OBAP^m  L  Actioui  generallf . 

n.  For  the  lecoTerr  of  real  propertj. 

in.  Other  tluiilbrUierecareiy  of  real  propo^. 

lY.  Otnenl  proTisioa& 

Chaptsb    I. 

Time  qf  commencing  actiofU  in  general. 

Batmxa  78.    Repeal  of  existing  llmltaKona. 

74    Time  fbr  commencdiig  acUoiu,  Ac. 

§73.  [66.]  (Am'd  1S49.)    Sepeal  of  emistwg  UmiiaUona. 
The  provisions  contained  in  the  chapter  of  the  revised  Blat- 
ntee,  entitled  "  Of  actions  and  the  times  of  comn[i6nciug  ihem,** 

*  a.  In  computing  the  time  within  which  an  action  li  to  Im  commenced,  the 
dav  on  wliich  the  right  of  action  accrued  ia  to  be  excluded  IMeOrtMM  v. 
WaOcer,  S  Hilton,  404). 

b.  There  is  no  atatniorf  limitation  of  the  time  within  which  a  muidunai 
may  be  obt^ned  (The  ftopia  t.  Supermtort  of  WCA^Her,  18  Bwb.  446)! 

0.  Aa  to  the  limitation  contwied  In  the  "  Act  to  provide  for  the  tncoipora- 
tion  of  InEurance  companies,"  see  Hmeard  v.  J/VaitkUn  In*.  Co.,  0  How.  4S. 

d.  The  rigbt  of  action  for  non-acceptance  of  a  bill  of  exchange,  actrues  &om 
the  non-acceptance  {WMUhead  v.  Walker,  9  H.  A  W.  006). 

».  The  period  which  elapses  between  the  death  of  a  person,  and  the  grant- 
ing of  letlers  testamentary  on  his  estate,  not.  however,  exceeding  six  moDths, 
ana  the  period  of  six  months  after  such  letters  are  granted,  are  not  part  of  the 
period  of  limitation  {Oaddington  v.  CamUy,  2  Hilton,  626). 

/.  In  an  action  against  survivlnK  partnen  and  the  adminiatratora  of  the  dft> 
C<^Bed  partner,  the  eighteen  months  whicii  elapsed  after  the  death  of  their  in- 
testate, is  not  aa  affainat  the  defendant,  the  admialBtratoni  to  be  taken  into 
accoont  as  part  oithe  period  of  limitation  {Parker  v.  Jadctaa,  16  Barb.  34). 
~  :tion  to  foreclose  a  mortgage  or 

. n  when  the  Bale  la  perfected!  Fan 

'.  Van  Taml,  81  Barb.  439). 

iL  The  canM  of  action  against  a  foreign  (actor  for  monej  received  bv  him, 
doea  not  accrue  nam  a  demand  of  payment  or  instnictioni  U>  remit  (WtMm 
T.  Or^,  9  Abb.  801). 

£  Where  a  note  la  made  in  a  foreign  state,  hj  reridenta  of  anch  state,  paya- 
ble to  residents  of  this  stale,  the  canse  of  action  on  such  note  doea  not  accme 
nntil  the  makers  come  into  this  state  {Oarpenitr  v.  TTellt,  31  Barb.  SOS). 

j.  A  cause  of  action  for  extra  work,  accniea  when  aaid  work  waa  completed 
(Asfc  V.  If.  8.  and  Liverpori  Mag  Sh^  Co.,  S  Bonw.,  226). 
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tre  repealed ;  and  the  proTisioDB  of  this  title  are  Bubetitnted  ia 
their  stead.  Tbh  title  shalt  not  extend  to  actiotiB  alieadj  com- 
menced,  or  to  cases  where  the  right  of  actioQ  has  already  ac- 

M  otatMtm  of  onelnposseadonoriaiidiiiideranerroiieoiudeed 
an  equitable  Ticht  to  baTc  corrected,  does  not  sccnie  natil  an  kt- 
tempt  w  made  to  disturb  hu  poveenlon,  fonnded  on  the  error  in  the  deed 
(BvtfMT..Awi(I,SS  Bub.  BBS). 

&  like  equitable  right  to  an  action  againet  the  estate  of  a  deceased  partner 
oTa  Ona,  wlkere  the  sarriTlDg  partner  1b  Bolveot  at  the  time  of  tlie  death  and 
dun  becomea  Insolvent,  accniee  at  tlia  time  the  rarrivor  l>ecomea  insoiveU, 
and  the  period  of  limitation  b  ten  yean  {Ooodgcod  v.  Srvm,  B  K,  T.  842). 

(L  Between  pledgor  and  pledgee,  a  cAose  of  action  for  an  accoantlng  and 
ledemptioii  of  a  pledge  accniM,  and  the  etatnte  of  limitations  attaches  at  the 
time  when  the  pledgor  Is  entitled  to  rodeem  the  pledge  (Beberti  t.  A/kei,  8 
Abb.  315;  80  Bart.  173). 

d.  In  an  action  bj  a  SDbeeqoent  indoraer  agstest  prior  Indonen  to  recorer 
the  amount  paid  bj  him  to  take  up  the  not«,  the  canse  of  action  accmea  at 
the  time  ofpaTiog  the  monej  not  when  the  note  Ibll  due  (Barktr  t.  Caiffdy, 
10  Barb.  177). 

«.  A  proralHaory  note  given  in  the  form  t^  premium  nol«  as  and  for  capital 
(lock  note  in  organizing  a  mutoal  insurance  company  ia  myahle  on  demand, 
and  the  statute  of  limitations  beg^  to  run  trom  Its  date  (wuiurul  t.  Simondi, 
83How.  153;  34N.  Y.  SOTireverBing,  BSB&rb.  4SS;  and  see&BT.  ral«t,m 
Barh  637 ;  Baieland  r.  OuyimdaB,  40  Barb.  820 ;  Ootgatg  t.  Bwsldn^uin,  8» 
Barb.l77> 

/.  Tbt  canse  of  action  by  a  suretT  against  his  principal  for  money  paid  tat 
ban,  accrues  when  the  payment  is  aetwillg  made  (SIteeod  t.  Diatniatf,  S 
Bart).3W). 

g.  A  cause  of  action  cannot  accme  until  there  is  in  existence  some  one  ca- 
ndle of  HoinE  or  Bt  least  some  one  to  be  sued  {BaelSin  t.  Fori,  0  Barbt  8W). 
Thus,  where  A.  received  money  due  the  estate  of  B.  after  the  death  of  B^  and 
before  letters  of  administration  of  his  estate  issued,  held  in  an  action  by  0.  the 
administrator  of  B.,  to  recover  such  money  of  A^  that  the  ttotute  did  not 
commence  to  run  until  letters  of  administiatmn  issued  to  C.  (lil) 

A  In  an  action  against  Joint  debtors  commenced  by  service  of  the  summons 
on  some  only  of  the  defendants  tiefore  the  statute  limitation  has  expired,  a 
defendant  not  served  untU  after  such  limitation  has  expired  cannot  avail 
himself  of  the  statutes  as  a  defence  ((FAAm  Wk  e(f  BafiJo  T.  Ward,  85  Barb. 
tSJ). 

i.  An  executor  cited  to  aeeonnt  before  a  surrogate,  may  avail  himself  of  the 
statute  of  limitations  in  bar  of  any  claim  presented  agunst  the  estate,  In  the 
same  manner  as  in  a  suit  at  law  or  in  equity,  upon  such  cl^m.  A  devise  of 
ml  estate  to  an  executor  for  the  payment  of  oebts  generally,  not  speciMng 
=_,_..!-,. . ,_. ^ __  ,jecmo,  ^r  ,L-. 


a  known  interest  given  to  an  executor  for  that  purpose^ 
;  running  of  the  statute  of  limitations  against  debts  which 
were  due  prior  to  the  decease  of  the  testator  (iforftn  v.  Qagt,  S  Selden,  80S)> 

t  The  provluons  of  the  Revised  Btatntea  barring  anv  acUon  agsJost  ttio 
estate  of  a  deceased  person,  not  sued  for  within  six  montns  after  Its  r^ectkm 
by  the  executor,  Ac.,  applies  U)  proceedings  before  the  aorrogate  as  well  as 
ac&HiB  at  law  {BamUwi  am,  4  Abb.  135). 

L  A  fbrtign  corporation  sued  in  thte  State  cannot  avail  Itself  of  the  statnta 
of  Umitationa  (Okott  v.  Tioga  S.  R  Co.,20  N.  Y.  210,  reversing  1.0.36  Barb^ 
147,  and  see  ThompiBTi,  v.  Tioga  &  £.  <%.,  86  Barb.  79). 

m.  like  conrts  of  ttds  State  do  not  noUce  the  statutes  of  limitation  of  other 
States  iCarpeTihr  v.  WeO*,  Zl  Barb.  505). 
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eraed;bnt  the  etstntes  now  in  force  bIuU  be  applicable  to 
•ach  CAMS,  according  to  tlie  anbjeot  of  the  action,  and  withont 
regard  to  the  form. 

k  A  right  of  dowOT  which  warned  prior  to  the  Revised  Statatea  taUng  ef- 

_-__.., hem  <S(M«iart  T,  awtt,  14  Abb.  76 ;  amtra,  BraaiUr  t. 

The  code  does  not  applf  to  cauB«a  of  aeiioii  aliwu^ 


bet,  U  not  affected  b^  them  {Slewart  t.  BmM,  14  Abb.  71 
Brmedtr,  83  Bub.  42B).  The  code  doee  not  apply  to  cr 
accmed  {(Hen  Cbw  Mvi.  /«.  Oo.  y.  Harreld,  20  Barb.  2 


'.  Wherearight  of  action  had  accraed  previous  to  the  code,  and  the  debtor 
after  the  debt  bocame  due  departed  from  Uie  State,  and  resided  out  of  it  for 
dillerent  periods  during  a  lenes  of  years,  the  suocesBiTe  abeencea  are  to  be 
aggregated  in  computing  the  time,  for  the  purpose  of  aacertainiiw  whetber  th« 
d^kand  is  barred  bj  the  statute  {Berrien  v.  Wrig^  28  Barh  206 ;  see  pott, 
g  100,  and  note). 

c  The  presumption  of  payment,  arldug  under  the  rtatgte  of  Umitatlona, 
frmn  lapse  of  time,  ia  not  that  the  payment  was  made  at  the  expiration  of  the 
time  fixed  by  the  alatute  as  a  bar,  but  at  some  prior  indefinite  ome,  or  wheo 
the  obHntion  became  due  (Jfertin  T.  Oifw,  5  Belden,  S98 ;  seeJV.  t.JJfthu. 
Oo.  7.  <>>tert,  29  Barb.  43^. 

See  aeoUin  110,  and  note;  and  ffbedr.  IPiml,  36  Bark  S66. 


%  74.  [67.]  (Am'd  1849,  1851.)  Perwd  of  limitation,  an- 
«twr,  dso. 

Ciril  actions  can  only  be  commenced  within  the  periods 
prescribed  in  this  title,  after  the  canse  of  action  shall  have  ac- 
crned,  «xeept  where,  in  special  cases,  a  different  limitation  is 
prescribed  by  statnte,  and  in  ^e  oases  mentioned  in  section 
seventy-three. 

But  the  objection  that  the  action  was  not  oommeoced  with- 
in the  time  limited,  can  only  be  taken  by  answer. 

d.  There  is  no  rule  of  law  fixing  the  period  within  which  a  man  ma;  dla- 
oorer  that  a  wilting  does  not  ezpreie  the  contract  wUch  he  supposes  it  to 
contain,  and  which  bars  bim  of  relief  for  delay  In  asaerting  his  rights,  other 
Otan  that  contained  In  the  statute  of  limitations  (BidwM  t.  Aftor  Mttt.  In». 
Oo.,  16  N.  r.  a«3>, 

e.  Where  it  appears  on  the  (kce  of  the  complaint  that  the  cause  of  action  la 
barred  by  iqtse  at  time,  the  defendant  cannot  demur ;  he  can  aTsil  himself  of 
the  statute  bar  only  by  answer ;  and  Uils,  whether  the  cause  of  action  be  of  a 
Iwal  or  equitable  nature  [Saiult  t.  8t.  John,  86  Barb.  638 ;  33  How.  140 ;  7<»r- 
h&i  T.  VoorhUt,  24  Barb.  150 ;  t^eOer*  v.  Lte,  2  Barb.  488),  and  whether  it  arooe 
piior  to,  or  since  the  code,  took  effea  {BUvart  t.  BmHh,  14  Abb.  TS ;  Ltffmla  r. 
owner,  10  How.  888). 

/.  The  same  rule  applies  In  proceedings  befbre  a  rarrogate  {Van  Yltek  r. 
Amvivb,  C  Barix  S41). 
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OaAFTKB   IL 
Time  ef  oommmtAay  aeiMTufoT  the  reooverj/  qf  real  property. 

8BCIS0K  7S.    yfhai  the  pet^le  vill  not  tne. 

78.    When  action  cannot  be  brought  by  gnntee  from  the  Btat«. 

77.  Wtaea  Ktions  by  the  people  or  their  giuit«es,  to  be  hrou^ 
within  twenty  years. 

7&    BeMn  within  twenty  ytMn,  irhen  necccMry. 

n.  Seisin  within  twenty  yean,  when  iiiii  i  riMi  j  In  scUon  en  de- 
fence founded  on  title,  Ac. 

90.    Action  after  entry,  ot  i^t  of  entry. 

61.  Foeeeseton,  when  premmed.  Occupation,  whn  denned  un- 
der legal  Utl& 

83.    Occupation  under  written  Instrument,  Ac 

88.    AdTerse  pcneaaion,  under  written  inalrument,  Ac. 

84    Premieet  actually  occnpied,  held  adversely. 

80.    Adrerse  poesesBlon  under  claim  of  title  not  written. 

80.    Rdation  of  landlord  and  tenant,  as  aflteUng  advene  poeMSrion. 

87.    Descent  cast    Effect  oC 

93.    Fononi  under  disaUIi^. 

%  75.     When  the  people  wiU  not  sue. 

The  people  of  tbie  State  will  not  ene  any  person  for  or  in 
respect  to  any  real  property,  or  the  ieeues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  people  to  the  Bome,  anleu, 

1.  Bach  right  or  title  shall  have  accmed  -wiUiin  forty  years 
before  any  action  or  other  proceeding  for  the  Bame,  shall  be 
commenced ;  or  nnleee, 

3.  The  people,  or  those  from  whom  they  claim,  shall  have 
received  the  rents  and  profits  of  such  real  property,  or  of  some 
part  thereof,  witliin  the  space  of  forty  years. 


%  76.  WAflft  action  oannot  he  hwightlyy  grantee  from  the 
State. 

"Sko  action  &hall  be  hroaght  for,  or  in  respect  to,  real  prop- 
erty, by  any  person  claiming  by  rirtae  of  letters  patent,  or 
grants  fi*oin  die  people  of  tliis  State,  nnlesB  the  same  might 
hare  been  commenced  by  the  people,  as  herein  specified,  in 
case  inch  patent  or  grant  had  not  been  isened  or  made. 
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§  77.  WAen  actiona  hy  the  people  or  their  grantees,  to  h» 
hroughi  toitkin  twenty  years. 

When  lettere  patent  or  grants  of  real  property  ehall  bare 
been  iasaed  or  made  hy  the  people  of  this  State,  and  tbe  aame 
Bball  be  declared  void  by  the  determination  of  a  competent 
conrt,  rendered  apon  an  allegation  of  a  fraadnlent  anggestion, 
or  concealment,  or  forfeiture,  or  mistake,  or  ignorance  of  s 
material  fact,  or  wrongful  detaining,  or  defective  title,  in  each 
case  an  action  for  the  recovery  of  tbe  preroiBes  so  coDTcyed 
may  be  brought  either  by  the  people  of  thia  State,  or  by  any 
BQbseqnent  patentee  or  grantee  of  tbe  same  premises,  his  heirs 
or  aaeigna,  within  twenty  years  after  sach  determinatioa  was 
made,  bat  not  after  that  period. 

§  78.  Seisin  foithin  twenty  years,  viA«n  rtecestary, 
iio  action  for  the  recovery  of  real  property,  or  for  the  recoT- 
ery  of  the  possession  thereof,  ahall  be  maintained,  nnless  it  ap- 
pear that  the  plaintiff,  bia  anceator,  predecessor,  or  grantor, 
was  seized  or  posseeaed  of  the  premises  in  question  within 
twenty  years  before  the  coramencement  of  aach  action. 

§  79.  Seisin  within  twenty  years,  when  neoestary  in  action 
or  defence  founded  on  title. 

No  can&e  of  action  or  defence  to  an  action  founded  upon  the 
title  to  real  property,  or  to  renU  or  services  out  of  the  same, 
ehall  be  effectual,  unless  it  appear  that  the  person  prosecuting 
the  action,  or  making  the  defence,  or  under  whose  title  the 
action  is  proaecuted  or  the  defence  is  made,  or  the  ancestor, 
'  predeceBBor,  or  grantor  of  such  person,  was  seized  or  poaseesed- 
of  the  premises  in  qaestion,  within  twenty  years  before  the 
committing  of  the  act  in  respect  to  which  such  action  is  pro- 
secuted or  defence  made. 


%  80.     Action  after  entry  or  right  of  entry. 

No  entry  upon  real  estate  shall  be  deemed  sufficient,  or  valid 
ss  a  claim,  unless  an  action  be  commenced  thereapon  within 
one  year  after  the  making  of  sncb  entry,  and  within  twenty 
years  from  the  time  when  tiie  right  to  make  such  entry  de- 
scended or  accrued. 
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g  81.  PoM«aaion  pretymed.  Octmpation,  when  deemed 
latder  legal  tUU. 

Id  every  action  for  the  recovery  of  rflul  property,  or  the  pos- 
seesion  thereof,  the  pereoa  establishing  a  legal  title  to  theprem- 
iscB  Bhall  be  preeTimed  to  have  been  posaesaed  thereof  within 
the  time  required  hy  law ;  and  the  occnpation  of  snch  prem- 
iaes  bj  any  other  person,  shall  be  deemed  to  hare  been  nnder 
aod  in  Babordioation  to  the  legal  title,  anleea  it  appear  that 
sDch  premises  hare  been  held  and  posseBsed  adversely  to  Buch 
k^ral  title,  for  twenty  years  before  the  commencement  of  snch 
action. 


§  83.     Occupation  under  terUten  matrumeni. 

Whenever  it  shall  appear  that  the  occnpant,  or  those  nnder 
whom  he  claims,  entered  into  the  poaseasion  of  premises  nnder 
daim  of  title,  exclusive  of  any  other  right,  founding  such  claim 
upon  a  written  instrument,  as  being  a  coaveyance  of  the  prem- 
ises in  qnestion,  or  upon  the  decree  or  judgment  of  a  competent 
court,  and  that  there  baa  been  a  contiuned  occnpation  and  pos- 
ueuon  of  the  premises  included  in  such  mstrument,  decree,  or 
judgment,  or  of  some  part  of  snch  premises,  under  such  claim, 
for  twenty  years, — the  premises  so  inclnded  shall  be  deemed 
to  have  been  held  adversely  ;  except  that  where  the  premisea 
(0  included  consist  of  a  tract  divided  into  Jots,  the  possession 
of  one  lot  shall  not  bo  deemed  a  possession  of  any  other  lot  of 
the  same  tract. 


§83.  Adverse  possession. 

For  the  purpose  of  constituting  an  adverse  possession,  by 
any  person  claiming  a  title  founded  opon  a  written  instmmeut, 
or  a  jndgment  or  decree,  land  shall  be  deemed  to  have  been 
possessed  and  occupied  in  the  following  cases  :— 

1.  Where  it  has  been  nsnally  cultivated  or  improved ; 

9.  Where  it  has  been  protected  by  a  substantial  inclostire ; 

8.  Where,  although  not  inclosed,  it  has  been  used  for  the 
mpply  of  fuel  or  of  fencing  timber,  for  the  porpoaea  of  husband- 
ry, or  the  ordinary  use  of  the  occupant ; 

i.  Where  a  known  farm  or  a  single  lot  has  been  partly  im- 
tvoved,  the  portion  of  snch  form  or  lot  that  may  have  been 
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left  Dot  cleared  or  not  inclosed,  according  to  the  nsoal  coarse 
and  cnatom  of  the  adjoining  conntrj,  shall  be  deemed  to  haVel 
been  occnpied  for  the  same  length  of  time  as  the  part  im|>rov«d 
and  caltivatad. 

a.  A  coTporati<Hi  ma;  claim  title  bj  advene  poneadon,  the  same  u  Indiyld' 
nals  (Boiiit  y.  Bedgmet,  33  l^b.  81S),  and  twenty  years'  ezdiuiTe  pomeasloa 
ti7  a  Donxnatioi)  under  a  claim  of  title,  vUl  nise  the  preaomptlon  of  a  ndid 
tiUe.    (H) 

b.  AikalieiiiiiajdsfendhiapoHBe98ionuag^niti>neBhowiQgtit1e,bjBhowliig 
an  advene  poaeession  of  twenty  yean  (Onmng  r.  BuuM,  83  Barb.  SS3). 


810>. 

d.  An  adVMM  ponesiloii  commenced  In  tli«litb  time  of  the  anoeetor,  con- 
tlnncs  to  Tan  ^fnst  bin  heir,  althongb  the  heir  may  Im  nnder  disability  (BtAar 
T.  Va»  Vtittn^r^  X  Baib.  SIS). 

«.  A  geaeni  assertion  of  ownership  IrreepectiTS  ot  any  particolar  Utle,  wQl 
eonstltate  an  advene  possesion  (Crary  v.  Goodman,  Sa  N.  T.  170 ;  and  see 
Hmerv.earixi:,  8  Baib.  IBS:  Btek»y.  Vm  ra/Jbn&ufvA,  SO  Barb.  SIB ;  Art 
T.  FiA,  8»  Barb.  513). 


§  84.  PremUet  aetwxUy  oacupied  Md  athwaely. 

Where  it  shall  appear  that  there  has  been  an  actnal  cootin- 
ned  occupation  of  premises,  under  a  claim  of  title,  ezclngire  of 
anjr  other  right,  but  not  founded  upon  a  written  inBtrnnient,  or 
a  judgment  or  decree,  the  premiees  so  actaallj  occupied,  and 
no  other,  shall  be  deemed  to  have  been  held  adversely. 


§  85.  Adverae  pottettion  undtr  daim  not  vsrUUn. 

For  the  purpose  of  constitnting  an  adverse  poesoasion,  by  ft 
person  claimiug  title  not  founded  upon  a  written  instrument,  or 
a  judgment  or  decree,  laud  shall  he  deemed  to  have  been  poa- 
Bessed  and  occupied  in  the  following  cases  only  : 

1.  Where  it  has  been  protected  by  a  substantial  inclosnre  ; 

2.  Where  it  has  been  asaally  cultivated  or  improved. 

Bee  WOer  v.  Qariock,  8  BaA.  158. 

%  86.  Relation  of  laiidlord  and  teiumt. 

Whenever  the  relation  of  landlord  and  tenant  shall  have 
existed  between  any  persons,  the  possession  of  the  tenant  shall 
be  deemed  the  possession  of  the  landlord,  nntil  the  expiration 
of  twenty  years  from  the  termination  of  the  tenancy;   op. 
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vhera  there  has  been  no  written  lease,  until  the  expiration  of 
tweotj  jean  from  the  time  of  the  last  payment  of  rent ;  not- 
winetaiiding  that  such  tenant  may  hare  acijuired  another  title, 
or  may  have  claimed  to  hold  adveraely  to  his  landlord.  But 
Each  presnmptions  shall  not  be  made  after  the  periods  herein 
limited. 


§  87.  Betemt  eaat. 

"Hie  right  of  a  person  to  the  poeseasioa  of  any  real  property 
fihall  not  be  impaired  or  affected  by  a  dascent  being  cast  ia 
coneeqnence  of  the  death  of  a  person  in  poseeBsiou  of  sncii 
property. 

§  88.  Penont  vnder  dinAiUHa. 

If  a  person  entitled  to  commence  any  action  for  the  recovery 
of  real  property,  or  to  make  an  entry  or  defence  founded  on  the 
title  to  real  property,  or  to  rents  or  services  ont  of  the 
same,  be  at  the  time  sncb  title  shall  first  deseend  or  aeenie 
either, — 

1.  Within  the  ageof  twenty-one  years;  or, 

2.  Insane ;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  ezecation  op- 
00  conviction  of  a  criminal  offence  for  a  term  less  than  for 
life;  or, 

1.  A  married  woman, — 
de  time  daring  which  sncb  disability  shall  continno,  shall  not 
bo  deemed  any  portion  of  the  time  in  this  chapter  limited  for 
the  commencement  of  ench  action,  or  the  making  of  such  entry 
or  defence ;  hot  snch  action  may  be  commenced  or  entry  or 
defence  made  after  the  period  of  twenty  years,  and  within  ten 
years  i^ter  the  disability'  shall  cease,  or  after  the  death  of  l^e 
person  entitled  who  shsjl  die  nnder  such  disability ;  bat  snch 
letioD  sbalLnot  be  commenced,  or  entry  or  defence  made,  after 
tint  period. 
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Tims  of  eommenoing  actions  other  than  for  th«  reaoveiy  of 
real  property. 

Sscnos  69.  Llinitstlon  prescribed. 
9a  Twanty  yoirt. 
SI.  SisTean. 
92.  Three  jean. 
9a  Two  yean 

94.  One  year, 

95.  Action  upon  a  correDt  accotint 
9S.  Action  for  penalties. 

97.  Action  for  other  relieC 

98.  Action  by  the  people. 

g  89.  [69.]  (AmM  1849.)    Periode  of  liirUtation  preseribed. 

The  periods  prescribed  in  section  74  for  the  commeDcemeDt 
of  ftctiooa  other  than  for  the  recover;  of  real  property,  eball 
be  as  follows :     / 


§  90.  [70.]  (Am'd  1849.)     TwetUy  years. 
Within  twenty  years : 

1.  An  action  open  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  State  or  Territory  within  the 
Dnited  States. 

2.  An  action  upon  a  sealed  instrument 

a.  This  aection  applies  to  Judgments  of  the  marine  and  Justice^  cooits 
{Dttanan  t.  Floreaes,  9  Abb.  377  noU). 

b.  Action  or  decree  of  ararrogate  {see  1  Bradf  Sur.  Rep.  4). 

0.  Tlie  presamption  of  payment  of  a  JQdgiuent  obtained  before  the  reriattd 
■tatutcs  took  effect,  U  rebutted  by  a  shenTB  return  of  an  execution  partly  nn- 
sadsfled  {Hmderion  v.  Cain,  14  Barb.  15) ;  and  as  to  rebutting  the  pT«aamp- 


§  91.  [71.]  (Am'd  1849.)    Sia  yean. 
Within  six  years : 

1.  An  action  upon  a  contract,  obligation,  or  liability,  express 
or  implied,  excepting  those  mentioned  in  section  90. 
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9.  Ad  action  npon  a  liability  created  bj  atatnte,  other  thaa 
I  penalty  or  forfeiture. 

3.  An  action  for  trespass  upon  real  property. 

4.  An  action  for  taking,  detaining,  or  injuring  any  goods  or 
chattels,  inclading  actions  for  the  speci&c  recovery  of  personal 
property. 

5.  An  action  for  criminal  conversation,  or  for  any  other 
iDJary  to  the  person  or  rights  of  another,  not  arising  on  con- 
tract, and  not  hereinafter  enumerated. 

6.  An  action  for  relief  on  the  ground  of  frand  in  cases  which 
heretofore  were  solely  cognizable  by  the  court  of  chancery,  the 
caoBe  of  action  in  such  case,  not  to  be  deemed  to  have  accrued 
until  the  discovery  by  the  aggrieved  party  of  the  facta  consti- 
tating  the  fraud. 

A.  The  Matate  fs  a  bar  to  an  Kction  on  A  promisBoiy  note  brought  hy  tho 
ptjKBgunst  the  maker;  sUhoagh  the  former,  after  the  expiration  of  six 
rais  bom  the  time  the  note  became  payable,  paid  the  amount  of  It  to  his  in- 
aonet,  and  thus  became  repoaseased  of  the  note  ( Woodruff  t.Moort,  8  Bartk 
171). 

h.  Where  aerylcM  are  performed  for  a  series  of  jeore,  without  any  expnM 
■fnement  aa  to  the  time  or  measure  of  compensation,  no  pajmenta  beintf 
inide,  the  law  will  not  imply  an  agreement  that  tlie  payment  shall  be  po«& 
imed  until  the  termination  of  the  employment,  but  will  regard  the  hiring  a* 
from  jisai  to  yeai',  and  the  wages  as  payable  at  the  same  time  [DoBit  v.  Go^on, 
UK  Y.  855).      '"*'"■'  -^ 

C  In  an  action  for  converting  personal  property,  the  statute  commences  to 
ntn  fKim  the  time  of  the  conversion  [K^  v.  Oritieold,  8  Barb.  430).  After 
ibe  atataU  has  commenced  running,  the  case  cannot  be  taken  out  of  the  statuM 
by  a  demand  and  refusal  of  Ihe  property,  made  after  the  defendant  had  parted 
irilli  the  property  (id.,  and  see  Brua  v.  TUnn,  25  K.  Y.  1S4). 

d  An  action  to  enforce  an  equitable  lien  for  the  purchase-money  of  land, 
■mist  be  brought  within  six  years.  The  debt  ia  the  cause  of  action  IBoni  v. 
Gtwj,  15  N.  Y.  505). 

A  One  entrusted  with  a  note  for  collection,  and  who  receives  the  money,  is 
DM  a  trustee ;  and  an  action  for  the  money  must  be  within  six  years  (mdeok 
T.  mdcok,  19  Barb.  S33}. 

/.  A  debt  of  an  administrator  for  which  a  Judgment  has  been  recovered,  is 
rmided  as  a  simple  contract  debt,  and  must  be  proeecnted  within  six  year* 
{Baa  Y.  mUer,  17  How.  300). 

g.  Under  a  general  retainer  to  an  attorney  to  prosecute  an  action,  his  right 
to  costs  against  his  client  accrues  on  his  perfbcUng  Judgment,  and  the  statuto 
limitation  commences  to  run  against  his  claim  mi  costs  frem  the  time  sacb 
jDdgment  Is  perfected  [Adams  v.  FoH  Plain  B'k.,  2S  How. «). 

A  Where  goods  are  left  with  fiictors  for  sale  on  conmussion,  ttie  owner  ha* 
no  cause  of  action  for  the  price  or  value  of  the  goods  until  a  demanct  by  him, 
■aduntU  such  demand  the  statute  of  limitations  will  not  commence  running 
(Anhl  V.  Walksr,  12  Barb.  298). 

i.  The  statute  of  limitations  is  a  bar  to  a  recovery  for  the  use  of  goods  for 
aDyp^odantecedenttonxyearsbeloTe  action  brought  (fitdn-v.  [7nwn£uMar 
Cb.,6  Boaw.  8<^ 

J  Bee  InOamaHer^tluBitiat  of  Delacroix,  deeetued,  1  Bradford  Rep.  1; 
J&VWv  ffnmoU,  S  Band.  46d,  and  ante,  page  80  <; 
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§  92.  [72.]  (Am'd  1849.)     TKrte  y«arB. 

WitJtin  three  years : 

1.  Ab  actioQ  agaiDBt  a  sheriff,  coroner,  or  constable,  npon  a 
liability  incurred  bj  the  doing  of  an  act  in  his  official  capaci^, 
and  in  virtue  of  bis  office,  or  by  the  omission  of  an  official 
dnty,  ioclnding  the  non-payment  of  money  collected  upon  an 
execution.  Bat  this  section  shall  not  apply  to  an  action  fof  an 
escape. 

3.  An  action  npon  a  statute,  for  a  penalty  or  forfeitare, 
where  action  is  given  to  the  party  aggrieved,  or  to  such  party 
and  the  people  of  this  State,  except  wher«  the  statute  iuipoa- 
itig  it  prescribes  a  different  limitation. 

a.  An  action  to  charge  defendaata  m  tnwteea  of  a  man  ufactnring  corporation, 
<»ganized  uader  the  slatuUs  of  this  State  with  personal  liabilitv  for  debta  of 
the  company  oa  the  ground  of  omission  to  file  report  as  requireo  by  law ;  and 
declating  improper  mvidenda  ia  an  action  upon  a  statute  lor  a  penally,  giveB 
to  the  pany  nggrieTed,  SDd  must  be  commenced  witliin  three  years  after  l^e 
cause  of  action  accrued  (MerdianU  B'k.  of  N.  Haom  t.  Etiu,  31  How.  366). 

b.  An  action  to  recover  goods  wrongiuiy  taken  by  a  aheriff  under  an  exe- 
cation,  muB(  be  brought  within  three  yeata  ffom  the  day  the  levy  was  made 
(Oo^^ingtm  y.  Camlet/,  8  Hilton,  BSS ;  DeiaUitm  v.  Phimft,  18  Barb.  8B). 

0.  As  to  time  of  limitation  in  an  action  against  a  stockholder  of  th«  Ro«te 
Galena  Co.  individoally,  under  the  act  in  oorpoiating  that  company,  Me 
Qmang  r.  MGOuUoash,  1  How.  App.  Cas.  126. 


§03.  [T3.]    Twoyeara. 
Within  two  years : 

1.  Aq  action  for  libel,  (dander,  assault,  battery,  or  false  im- 
prisonment. 

2.  An  action  upon  a  statute,  for  a  forfeitare  or  penalty  to 
tlie  people  of  this  State. 

§94.  [T4.]     One  year. 
Within  one  year : 

1.  Ad  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner  arrested  or  imprisoDed  on  civil  process. 

§  95.  [75.]  (Am'd  1849.)  Aotion  upon  a  current  accownt. 
In  an  action  bronght  to  recoTor  a  balance  due  npon  a  ma- 
taal,  open,  and  current  acconnt,  where  there  have  been  recip- 
rocal demands  between  the  parties,  tiie  canse  of  action  shall  be 
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deemed  to  have  accrned  from  the  time  of  the  last  item  proved 
in  the  account  on  either  eide. 

a.  tlenu  oTdebit  for  the  contract  price  of  wotk  and  of  credits  forpaTmeoti  do 
Dotmakeacaeeof  "TedprocaldenuLnda."  (Aeib  y.  U.  &  d  LKtnioot  Mail 

a^  Co.,  6  BoBw.  see.) 

i.  Where  a  carrent  account  exists  between  parties  and  one  of  them  parcfaaaes 
Bern  a  third  party  an  open  account  against  Uie  other,  withont  notice  to  or  re< 
cogoUion  of  its  vHlidity  by  the  latter,  such  purcbaaed  account  does  not  become 
•  part  of  the  current  account,  and  is  barred  in  six  yean  from  the  time  it  ac- 
enied  (Onm  v.  Ame*,  14  N.  T.  22S). 

c  There  mnst  be  it«inB  of  account  on  both  rides  to  make  a  mutual  account 
fPaHotk  V.  Lotfe^  I  Band.  220,  and  see  O^m  t.  AMot,  4  id.  312). 

d:  Pajmeut  of  all  the  itemi  of  a  bill  except  one,  the  acoiracy  of  vhlch  was 
denied,  held  not  to  prevent  the  statute  running  (Aofc  y.  U.  B.  A  lAterpaol 
JU  »^  »>.,  S  BoBw.  226). 

§96.  [76.]  Actiont  for  penalties,  dso. 

Aq  action  upon  a  statnte  for  a  penaltj  or  forfeiture,  girea 
in  whole  or  in  part  to  any  persoD  who  will  prosecute  for  the 
ume,  most  be  commenced  within  one  year  after  the  commiB- 
lion  of  the  offence;  and  if  the  action  be  not  commenced 
within  the  year  by  a  private  party,  it  may  be  commenced 
within  two  years  thereafter  in  behalf  of  the  people  of  this 
State,  by  the  attorney-general,  or  the  district-attorney  of  the 
county  where  the  offence  was  committed. 

§  97.  [77.]    Ae^onefor  other  relief. 

An  action  for  relief,  not  hereinbefore  provided  for,  mnet  be 
commenced  within  ten  years  after  the  cause  of  action  shall 
have  accrued. 

».  In  actions  for  apedflc  perfbnnance,  the  time  of  Ilmitatton  begins  to  rm 
ftom  the  time  the  plwntiff  might  bring  his  action  and  has  notice  his  ri^t  ia 
denied.  A  new  cause  of  action  is  not  created  hj  a  Bubecqaent  demand  ^rue» 
r.  IBMn,aC>Jf.  y.  Ifl4;  BoberUt.  Bykt*,\iMii.SAE). 


%  98.  [78.]     (Am'd  1840.)     Actions  by  thapeopU. 

The  limitations  prescribed  in  this  chapter  shall  apply  to 
•cUons  brought  in  the  name  of  tlie  people  of  this  State,  or  for 
their  benefit,  in  the  same  manner  as  to  actions  by  private 
parties. 
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Oen^ral  Provinona  at  to  ths  time  of  eommendng  Actions. 

BBcnOH  99.    When  acHcm  de«med  commeiiced. 

100.  Esception,  defendant  out  of  State. 

101.  Exc^ioD,  u  to  peraon  ooder  diubOitieB. 

103.  Defttn  of  penon  entitled  before  limits^on  explrcA. 

103.  Suits  by  dieiu. 

104  Where  Judgment  reverBed. 

lOS.  Stay  of  action  by  ii^uiictioa,  Ac 

lOfl.  Disability  moat  exist  wiien  tisfat  accnud. 

107.  Two  or  more  disabilities. 

10&  Tbls  title  when  not  h>  apply. 

109.  Thelik& 

110.  New  promise  most  be  in  writing. 

§  99.  [79.]  (Am'd  1819,  1851.)  WTten  action  deemed  com- 
menced. 

An  actloD  ie  commenced  as  to  each  defendant  when  the 
enmniona  is  served  on  him,  nr  on  a  co-defendant,  who  is  a  jomt 
contractor,  or  otherwise  united  in  interest  witli  him. 

An  attempt  to  commence  an  actiun  is  deemed  eqaivalent 
to  the  commencement  thereof,  within  the  meaning  of  this  title 
when  the  sitrnmons  is  delivered,  with  tho  intent  that  it  shall  be 
actnally  served,  to  the  sheriff  or  other  officer  of  the  county  in 
which  the  defendants,  or  one  of  them,  usually  or  last  rt-sided  ; 
as,  if  a  corporation  be  defendant,  to  the  sheriff  or  other  ofBcer 
of  the  connty  in  which  siicli  corporation  was  established  by 
I  law,  or  where  its  general  business  was  transacted,  or  where  it 
kept  an  office  for  the  transaclion  of  busincae.  But  such  an 
attempt  rauat  be  followed  by  the  first  pnblication  of  tlie  anno- 
mone,  or  the  service  thereof,  within  sixty  days. 

a.  The  endoraement,  by  a  sheriff,  or  other  officer,  of  the  time  of  a  receipt  of 
a  eummona  in  an  action,  is  not  of  itself  evidence  of  the  &ct,  so  as  to  show  tbe 
timeof  the  commencement  of  the  action  (IFaniueUT. /WneA,  1  Boew.  40^ 
When  the  plaintiff  Sles  with  his  Judgment  roll  proof  of  tlie  serrice  of  tbe 
munmons,  he  is  concluded  by  sucn  proof  aa  to  the  timt  of  such  serrice  (Bur- 
roughs  T.  Ba'ffer,  13  How.  170). 

b.  For  the  purpose  of  Issuing  a  wamint  nnder  the  non-Imprisonment  act,  the 
action  is  sufflcientlv  commenced  by  lodging  the  summons  with  the  sheriff,  wltb 
Uie  Intent  that  it  ^ould  be  served  {Oregorj/  j.^tirwr,  1  Code  Bep.  N.  &  810). 
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§  100.  [80.]  (Am'd  1649,  1861.)  Beception,   d^endant  out 


If,  wbon  tbe  cbuso  of  action  dial\  accrue  agiunst  an;  persou, 
lie  shall  be  oat  of  the  State,  eucb  action  m&j  be  coinmenced 
wlthiD  the  terms  herein  respectively  limited,  after  the  retnrn 
of  Bnch  person  into  tbis  State;  and  if,  afterBnchcaQee  of  action 
eliall  have  accrned,  gnch  person  shall  depart  from  and  reside 
ont  of  this  State,  the  time  of  his  absence  shall  not  be  deemed 
or  taken  as  anj  part  of  the  time  limited  for  the  commence- 
ment of  Bach  action. 

a.  BuoceBslTe  abaences  can  be  accamnlsted,  and  the  aggregate  deducted  Ihnn 
the  time  elapeed  after  the  BCcniinEDf  the  action  (Cob  v.  Jemup,  10  How.  SIS ; 
10  N.  Y.  M ;  flantw  t.  Paliatr,  3  E.  D.  BmiUi.  178 ;  Bernan  v.  Wr^,  3« 
Barb.  20e ;  see  anU,  %  73,  note). 

b.  A  teraparary  abeence  ftom  the  State,  wltbmit  change  of  residence,  doee 


not  prevent  the  ruDniagof  the  etatu(«  during  such  absence  {Hieicf>k  t.  Blitt,^ 
Btiro.  921).  Absences  dj  tunfuj  joumeyi  during  six  years  amounting,  in  the 
■gcregate,  to  one  year,  held  not  a  BuQlcient  finding  of  absence  to  warrant  a 


Jfd^ment  agunst  a  defendant  who  had  set  up  the  statute  as  a  defence.    [Id.) 

c  Tlie  absence  of  one  joint  debtor  from  the  State,  suspends  the  running  of 
the  Btattite  of  limitations  against  bim,  although  his  ccHlebtor  haa  remained 
within  the  State  {Dermy  t.  SmUh,  18  N.  Y.  S67 ;  overruling  ijolifan  t.  Ora/tt,  4 
E.D.  South,  490;  a  C.  3  Abb.  803).  It  is  otherwise  in  the  case  of  one  ot"^  two 
joint  and  tetitral  debtors  (Bogtrt  v.  Vemalya,  J  Code  Rep.  N.  8.  212 ;  10  N.  T. 
447 ;  and  tee  3  Cddib.  S28 ;  3  How.  B16) ;  and  alter  a  joint  contract  bai  been 
Kvered  1^  the  death  of  one  of  the  parlies,  the  survivor  cannot,  by  any  act  of 
hla,  keep  Ihe  statute  of  limitations  from  running  agunst  or  revive  the  debt  as 
to  the  repreeenlativeaofsuch  deceased  Joint  contractor  (£an£  v.  i)a^,  4  Barb. 
630).  , 

d.  A  foreign  corporation  is  a  person  out  of  the  State  within  this  section  {Thomp- 
«m  V.  ISBga  B.  B.  Oa.,  30  Bart).  79 ;  Otwtt  v.  Tioga  R  R  (h.,  iO  N.  Y.  210 ; 
revernng  36  Barb.  147).  Where,  at  the  time  the  cause  of  action  accrued,  the 
defendant  is  a  citizen  of  and  resident  in  another  Btate,  the  period  of  limitation 
does  not  commence  to  run  until  he  comes  into  the  State  (Oarpdiiter  v.  iVellt, 
21  Barb.  S94) ;  and  in  such  a  case,  to  create  a  bar,  there  moat  be  a  presence  in 
the  State  for  the  flill  period  of  limitation  (OaTU  v.  Frank,  88  Barb.  330). 

«.  Two  partners,  while  out  of  the  State,  contracted  a  debt  to  parties  within 
Ihiaatale;  afterwards  one  of  Uie  partners  came  into  this  State  and  procured 
hi*  diacharge  under  the  then  existing  U.  B.  Bankrupt  Law ;  after  that,  and 
more  Ihui  six  years  after  ccntracting  the  debt,  the  other  partner  came  into 
this  Bute,  and  was  sned  on  aiud  indebtedness ;  held  the  statute  did  not  com- 
mence to  run  nntil  he  came  into  the  State  (Dam*  y.  Kinney,  1  Abb.  440). 


§  101.  [81.]  (Am'd  1849, 1851,  1852.)  Ecxi^iiona,  persons 
under  disabUitiss. 

If  a  person  entitled  to  bring  an  action  mentioaed  in  the  last 
chapter,  except  for  a  penalty  or  forfeiture,  or  agunst  a  sheriff 
or  other  officer,  for  an  escape,  be  at  the  time  the  caose  of  action 
teemed,  either, 
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1.  Witliin  tha  Age  of  tweotj-one  jears ;  or, 

3.  losane;  or, 

8.  LnprisoDed  on  a  criminal  charge,  or,  in  execatioD  auder 
tLe  MDtence  of  a  crimioal  court,  for  a  term  lees  tiian  his  nata- 
ral  life ;  or, 

4.  A  married  woman. 

The  time  of  aach  disability  U  not  s  part  of  the  time  limited 
for  the  commencement  of  the  action ;  except  that  the  period 
within  which  the  action  maat  be  bronght,  cannot  be  extended 
more  than  fire  years  by  any  ench  disability,  except  infancy ; 
nor  can  it  be  so  extended  in  any  case  longer  than  one  year  after 
the  disability  c 


§  102.  [82.]  (Am'dl8*9.)  Dsalh  of  perton  entitled  i^an 
Ivmitation  expiree. 

If  a  person  entitled  to  bring  an  action  die  before  the  expira- 
tion of  the  time  limited  for  the  cammencement  thereof,  and 
the  caase  of  action  survive,  an  action  may  be  commenced  by 
his  reprensentatives,  afler  the  expira(_ioa  of  that  time,  and 
-within  one  year  from  his  death.  If  a  person  against  whom  an 
action  may  be  brought,  die  before  the  expiration  of  tlie  time 
limited  for  the  commencement  tliereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced  against  bis  executoi'sor 
administrator  after  the  expiration  of  that  time,  and  within  one 
year  after  the  issuing  of  letters  testamentary,  or  of  administra- 
tion. 


%  103.  [83.]    AcHona  hy  Alien  enemies. 

When  a  person  shall  be  an  alien  subject  or  citizen  of  a  conn- 
try  at  war  with  the  United  States,  the  time  of  the  continuance 
of  the  war  shall  not  be  part  of  the  period  limited  for  the  com- 
mencement of  the  action. 

a.  WbobanalienenemrT    Bets  V.  S.  y.  Titter,  19  Abh.  iS3. 

§104  [84.]  (Am'dl863.)     Where  Jadgmeit  reverted. 

If  an  action  shall  be  commenced  witliin  the  time  prescribed 
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therefor,  and  a  jadgmeat  therein  be  reversed  on  appeal,  the 
pliiintifi^  or,  if  he  die  and  the  cause  of  action  enrrive,  his  heirs 
«r  representatives,  ma;  commence  a  new  action  within  one  year 
ttiBT  the  revereal. 
See  Long  y.fb&me,  7  Sme.  A  U.  4H. 


§  105.  [86.]  (Am'd  1849.)    Time  of  stay  5y  injunction,  6se. 

When  tlie  commeacement  of  an  action  shall  he  stayed  bj 
injunction,  or  statutory  prohibition,  the  time  of  the  continuance 
of  the  injnnction  or  proliibition,  shall  not  be  part  ot  the  time 
hmited  for  the  commencement  of  the  action. 

«.  He  period  dnriag  whicb  a  plamCiff  hu  been  restn^Ded  br  an  IqJonctiOB 
ftma  cacamencing  an  action,  is  not  to  be  reckoned,  ftlthouf  h  be  has  not  pleaded 
that  tbe  injunction  was  served  on  him  It  is  euffld^it  If  tM  bad  notice  <tf  it 
(&mim  v.  WrigU,  Se  Barb.  308). 


§  106.  [86.]  J>l3(J}Uity  must  exist  when  right  of  action  de- 
emed. 

Ho  person  shall  arail  himself  of  a  disability,  nnless  it  existed 
Then  hifl  right  of  action  accrued. 

§107.  [87.]  (Am'd  1849.)  Where  several dieabiliiies,  aU  must 
he  remcoed. 

When  two  or  more  disabilities  shall  co-ezist  at  the  time  the 
right  of  action  accrues,  the  limit^ion  shall  not  attach  until  they 
all  be  removed. 

Bee  lection  101. 


§108.  \%%.Y  ThU1^^n^ap;^io(AUtoWl»,Ae.l^ooTpo' 
fi^nm^  or  to  hank  notes. 

This  title  shall  not  aSect  acUons  to  enforce  the  payment  of 
bills,  notes,  or  other  evidences  of  debt,  iasoed  by  moneyed 
corporations,  or  inened  or  pat  in  circulation  as  money.    , 

1 109.  [89.].  (Am'd  1849.)  Ifor  to  actions  agamst  direotors, 
i&e.  of  manned  oorpora^ons  or  hanking  astoeia^ions .  IxmUor 
ten  in  such  oases  presoribed. 

This  title  shall  not  affect  actions  against  directors  or  stock- 
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Ijolders  of  a  moneyed  corporation,  or  banking  associations,  to 
recover  a  penatTpOf  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law  ;  but  such  actions  must  be  bronfi^lit  witliin  six 
years  after  tlie  discovery,  by  tlie  aggrieved  party,  of  the  facts 
upon  whicli  the  penalty  or  forfeitare  attached,  or  tlie  liability 
was  created. 


§110.  [90.]  (Am'd  1849.)  Acknowledgment  orneio promiat 
must  he  made  in  writing. 

No  acknowledgment  or  promise  Bhall  be  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  the  case 
oat  of  the  nperiition  of  this  title,  unless  the  same  be  contained 
in  some  writing  signed  by  the  party  to  be  charged  thereby  ; 
but  this  section  ehall  nut  alter  the  effect  of  any  payment  of 
principal  or  interest. 

a.  This  provision  is  wholly  prospective.  A  debt  barred  when  the  code  took 
oflfect  ia  not  revived  bj  \  verbal  promise  to  pay  made  after  tbnt  tiine  (iEsKlfffn 
V,  Wuk*,  2  Ker.  635 ;  2  Abb.  373,  ovemiling  in  that  respect,  S.  "  -  *■  '^ 
ftniUi,  110;  and  approvinz  Wadtworlh  v.  T'  ~  "  ■  ■ 
OiUtiph  T,  Sowkranlz,  20  Barb.  SB :  Glen  Cote 
Van  Aim  v.  FelU,  9  Abb.  277 ;  82  Barb.  IHB). 

b.  A  payment  b;  one  joint,  or  joint  and  sereral,  debtor  does  not  revive  the 
liability  of  the  otlier  (Fun  ifauren  v.  Parmi^,2  Coms.  533;  Bogarlv.  Vermil- 
ya,  8  Code  llep.  142 ;  1  Code  Hep.  N.  B.  312 ;  Barger  v.  Dumin,  22  Barb.  68 ; 
IhtnAam  v.  Dodgt.  10  Barb.  566 ;  Tracy  y,  HaMun,  B  Barb.  043 ;  Payne  v.  Slat\ 
89  Barb.  634).  Ono  copartner  cannot  after  the  diR8olution  of  the  partnerehip 
do  any  thing  to  bind  the  other,  without  the  authority  of  that  other,  or  UDleea 
at  his  request  (see  Brace  v.  TUton.,  25  N.  ¥.  11)4 ;  Boberti  r.  Ssket.  B  Barb.  84S). 
Tha£  where  five  yeara  after  the  falling  due  of  a  joint  and  several  note  made 
by  a  principal  and  three  aurcliea,  the  liolder  on  applying  to  two  of  the  sure- 
^es  for  payment,  was  by  them  referred  to  the  principal,  who  on  being  in- 
formed of  such  reference  made  aparment;  held  such  an  acknowledgment  as 
StAyed  the  mnnini;  of  the  statute  of  limitations  as  against  those  two  sureties, 
bnt  did  not  affect  the  third  ( Wirtehea  v.  Iliela,  18  N.  Y.  558,  and  see  Munroe  t, 
Ftttter.  23  How.  49 ;  Bloodgood  v.  Brum,  4  Seiden,  363).  The  case  of  Btid  v. 
MeSavgMon,  15  Barb.  1S8,  was  reversed  on  appeal  (sec  IB  N.  Y.  5G1> 

C  Proceeding  to  foreclose  a  mortgage  by  advertiaement  ia  an  acknowledg- 
ment of  the  existence  of  the  mortgagor  s  right  to  redeem  ICaikiiu  v.  Jtbeli,  Si 
N.  Y.  147). 

d.  An  asrfgnee  in  trust  for  creditors  is  not  an  ogeTit  authorized  to  renew  a. 
debt,  or  take  it  out  of  the  statute,  as  against  the  assignor  {PieiM  v.  King,  84 
Barb.  193,  disapproving  Barger  v.  Durnin,  23  Barb.   68). 

A  Ko  acknowledgment  or  promise  is  sufficient  evidence  of  a  new  or  contin- 
ntng  contract  to  tatte  a  case  out  of  the  operation  of  the  statute  of  limitations, 
unless  contained  in  some  writing  signed  hy  the  paHy  to  be  charged  thereby 
(Bope  V.  B-gari.  1  Hilton,  543).  Wlmt  ia  a  sufficient  signing,  see  Boioe  t.  TAonra- 
tm,  16  Abb.  377, 


/.  The  new  promise,  not  tlie  original  contract,  Is  the  cause  of  action  ( Pan 
Alen  V.  Feiii,  B  Abb.  3TT ;  33  Barb.  13S  ;  Wiaehea  v.  Hkla,  18  K.  Y.  6S0,  over- 
mttng  OartAore  v.  Hayek,  6  Barb.  583). 
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X  When  m  note  has  been  barred  bj  the  ttatnte,  In  ofder  to  nut^a  an  action 
thereon  there  muat  be  proof  of  aa  unqualified  promiae  to  pay  the  entire  debt, 
in  opKSa  tenna,  or  bj  foir  and  jnst  implication  from  an  explicit  ■dmiBaion 
of  it  B«  an  eiistiDf'  debt  for  wluclt  the  debtor  acknowledges  himself  liable, 
ud  which  he  is  wffllng  and  intends  to  pay.    If  the  promise  be  conditional  to 


i.  Id  order  to  take  ademand  out  of  the  statnte  by  part  payment,  it  must 
appear  that  the  payment  was  made  on  account  of  the  debt  for  which  the  ac- 
Ma  b  bon^t  And  it  must  fluther  appear  that  the  payment  was  made  aa 
part  payment  ofa  larger  debt  (ilmoUv.  Dmntinf,  11  Barb.  5M,  and  see  FMc 
J.  U.  8.  Jfaa  8h^  Co.,  S  BoBw.  238).  To  make  a  part  payment  eTidenc«  of  a 
premise  to  pay  the  balance,  it  must  be  voluntary  on  the  part  of  the  delKor, 
ud  must  occur  under  snch  circumstances  as  are  consistent  with  an  Intent  to 
pay  soch  balance  (^.) 

«.  A  prpmiae  not  made  to  the  creditor  nor  U>  any  one  acting  In  his  behalf,  la 
not  tnmdent  to  revive  a  debt  baired  by  the  statute  of  limitations  [  Waketaan 
T.  Bkenuitt,  5  Belden,  86 ;  Btoodgood  v.  Brwn,  4  8elden,  Ufl3,  reverting  S.  C.  4 
Bad.  cn  i  Wditin*  v.  Steteni,  4  Borh.  168 ;  tee  PUZipi  v.  Aton,  31  Barb.  801). 


Partiea  to  evvil  actioTi*.* 

BBcnoa  111.  Party  in  interest  to  sue. 

113.  AsHigniuent  of  thing  in  action- 
US.  Actions  by  execator,  trustee,  dec 

114.  Action  by  and  against  married  woman, 
lis.  Inbnts,  actions  by  and  asainst 

UB.  Guardian,  how  appointed. 

J17.  Who  may  be  plamtifls.  * 

118.  Who  may  be  defendants. 

119.  One  or  more  may  sue  or  defend  for  alL 

120.  One  action  against  the  different  parties  to  bills  and  nolM. 
131.  Action  when  not  to  alytte. 

1S3.    Court  to  decide  controversy,  Ac    Interpleading. 

Ul.  [91.]  (Am'd  18i9,  1851,  1863.)  Addon  to  he  hy party 
u>  interest.     Action  hy  grantee  of  land  held  adversely. 

Evety  action  must  be  proeecnted  id  the  naino  nf  the  real 
party  in  interest,  except  as  otherwise  provided  in  Bection  one 


*  d.  One  and  the  same  person  cannot  tje  plalnllfT  and  defendant  in  the 
MXion  {Bheneood  v.  Barton,  38  How.  537 ;  MetAodut  Epi»a>pdl  Church  v.  Bleaart, 
37  Barb.  533).    A  man  cannot  sue  himself  (Cob  v.  BeyruMt,  18  N.  Y.  76). 

A  A  guardian  ad  litem  is  not  a  pnrbr  to  ihe  action  (Brown  v.  Bali,  IS  T.  I^ 
ms ; /oniu  V.  A^  5  Porter,  [Ala.]  R,  888;  Darrin  v.  Hatfitld,  Co't  App. 
Dec  1852,  Selden's  nolea ;  SinAiir  v,  mndair,  1  New  Pr.  Cas.  179 ;  Mmnk  T. 
Omr,  14  Jurist,  631). 

/.  A  Mockholder  in  a  corporation  is  a  party  to  a  milt  brought  against  snch 
corporatitm  (PUm  v.  BuOemiiU  Wonlm  Manvf.  Oo.,  28  Barb.  508). 
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faaDdred  and  thirteen ;  bnt  thia  seotioti  shall  not  be  deemed  to 
aathorize  the  assignment  of  a  thing  in  action  not  arising  out  of 
eontract. 

Bat  an  action  may  be  maiutuned  hj  a  grantee  of  land  In  the 
name  of  a  grantor,  when  the  grant  or  grants  are  void  by  reason 
of  the  actual  possession  of  a  person  claiming  nnder  a  title  ad- 
verse to  that  of  the  grantor  at  the  time  of  the  deliverj  of  the 

a.  A.  person  named  u  defendant,  bnt  not  served  wlUi  pioceBf,  is  not  a  pttrtj 
to  the  action  {BMiuon  y.  Frott,  14  Barb.  636 ;  Sleiffen  v.  Chvm,  7  Ho.  R.  261 ; 
Norton  V.  Baye»,  i  Denlo,  245 ;  Sait  Bir^  ffk  v,  OutUng,  1  Bobw.  636 ;  see, 
however,  Ik4ge  v.  AttnH,  6  How.  8 ;  Wooda  v.  D»  PigaiOtrt,  16  Abb.  It.  "  The 
fimner  cbancery  practice  is  now  adopted  as  to  making  parties"  {WaOaet  v. 
Alton,  SHOW.  100;  ^oBmAoafcv  Van  FaOMifruTv,  5  ui  384 :  1  CodeR  N.  S. 
88 1  Voorhit  V.  CAtUi'  ti£r.,Vl  N.  Y.  8U).  To  the  same  effect,  BrmenioH  v.  O^- 
fbrd  (8  How.  393). 

b.  An  imprisoned  debtor  la  eqnally  Bnbjected  to  be  raed  and  prosecuted  lo 
judgment,  and  to  be  proceeded  againAt  in  all  the  modes  prescribed  bj  law  to 
enlbrce  civil  remedies,  as  if  he  were  at  luge  (Morri*  v.  WaiA,  14  Abb.  387). 

e.  Authority  to  oommenoe  Aotlon. — Except  In  the.action  of  ejectment,  aa 
lo  which  see  3  R  B.  SOS,  g  17 1  Hoaard  v.  HoaxiTd,  11  How.  80 ;  and  10  Wend. 
698,  the  defendant  is  not  oidinarilj  entitled  lo  demand  the  production  \tj  an 
attorney  of  his  authority  to  commence  an  action  {Thaygr  v.  Lev>ii,  4  I>enio, 
309) ;  but  the  court  may,  in  proper  cases,  require  the  attorney  to  produce  hia 
authority  ( Hn««nf  V.  yaruJerfrtff,  10  How.  324 ;  and  1  Abb.  1Q8\  and  may  stay 
proceedings  in  the  action  or  require  security  for  costs  {Gomm'Ti  of  EaiM  v. 
Krdy,  80  Barb.  200 ;  23  How.  SOB ;  13  Abb.  434 ;  rev's'g  23  How.  8)3).  But 
when  a  respectable  aud  responaible  attorney  appears  lor  a  party,  the  court 
will  not  oroinariiy  inquire  mto  the  fhct  whether  he  was  actually  authorized 
to  appear  or  not«(i^nto»  v.  Noya,  6  JohuB.  2UQ ;  BepiibUe  of  Uarim  v.  Amm- 


gait,  1  Abb.  438).  The  objection  Ibat  an  action  is  commenced  without  authoi^ 
Ity,  cannot  be  taken  by  answer  (CommVto/JUieMe  v.  Punfo,  MBarb.  260;  23 
How.  BOO ;  IB  Abb.  434,  rev's'g  33  How.  313). 

d.  Plaintiff's  addreaa. — The  coui\,haB  the  rigljt  and  in  proper  cases  will  re- 

Suire  the  attoniey  of  a  piuntiSto  disclose  the  pisoe  of  residence  of  the  plain- 
S{Vineentv.  TanderWa,  10  How.  334,  and  1  Abb.  193;  HarHt  \.  HeU«r,  19 
Law  Joum,  Q.  B.  63).  la  an  action  for  an  aseault  wluch  took  place  Bmong  a 
laree  aaeemblage.  the  court  under  tlie  circumBlances  and  wiLli  a  view  to  a  atr 
tilal,  granted  a  rule  thnt  the  piuntiff  should  disclose  his  place  of  reudenc«  and 
pccupatioo  to  the  defendants  {Johnton  v.  Biriq/,  5  B,  &  A.  640). 

e.  An  attorney  who  gives  a  false  residence  of  his  client,  without  using  proper 
means  to  asoert^n  its  correctness,  subjects  himself  to  tlie  costs  which  may  be 
Incurred  by  moving  for  an  attachment  against  him ;  but  he  is  not  lialjie  to  pay 
the  costs  of  the  action  if  he  ia  bona  fide  unable,  after  proper  inquiry,  to  give 
his  client','*  residence  {NetU  v.  UoUkn,  3  Dowi.  Prac.  Gas.  4B3) ;  and  fhiudiilently 
giving  a  false  address  is  a  contempt  {Smith  v.  Bond,  11  M.  &  W.  828 ;  1  Dowl. 
&  L.  387);  and  where  an  attorney  refused  to  give  his  client's  address,  the 
court  allowed  the  defendant  to  non  prm  the  action,  and  ordered  the  attorney 
to  pav  the  coets  {Oynnt  v.  Kirbg,  1  Stra.  402).  An  attorney  cannot  be  com- 
pelled, after  verdict,  to  disclose  the  place  of  his  client's  residence  {Hooper  v. 
Banxnirt,  1  H.  Bl.  584 ;  Braeelu  V.  nallon,  3  Stra.  706 ;  Shindig  v.  tUerlt, 
Barnes,  136).  Where  the  adciress  is  incorrect,  or  too  indefinite,  Uie  court 
may  stay  the  proceedings  until  the  true,  or  a  more  definite  addreaa  is  Ihr- 
idshed  (Midgion  v.  Gamle,  8  DowL  174). 
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grant,  and  tlie  pluntiff  shall  be  allowed  to  prove  the  facts  to 
bring  the  case  withia  thie  provision. 

a.  This  section  is  inappUcftble  to  suits  by  official  persoDB  In  Otdt  Dsme  of 
office  under  special  Btalutoiy  ftuUioiitj  QLxiglaTid  t.  Hu4»im,  8  How.  343). 

b.  Who  !•  tJw  rsot  party  In  tntensL — A  plftinUff  wbo  bae  an  absoluto 
right  to  tbe  moaey  due  oa  a  note,  and  to  receive  and  appropriate  it  to  his  own 
Dae  nben  recovered,  is  tlie  real  party  in  interest,  altbougb  the  payee  of  tho 
note  may  be  interested  in  the  ereot  of  the  suit,  in  such  wjse  that  if  tlie  note  b« 
not  collected  be  will  not  recdve  any  thing  as  lis  price,  or  by  reason  of  his  en- 
donement  and  sale  of  it  {Ciaianingt  v.  Morris,  8  Boaw.  600 ;  see  infra,  f,  A). 

e.  The  fact  that  tbe  plaintiff  has  net  ac(,ual  poasesBion  of  tbe  note  Bued  opon 
does  not  affect  bis  right  to  recover  upon  iL  It  i«  Btifflcicnt  if  he  has  the  right 
to  the  money  due  upon  it  {S^den  v.  Pringle,  17  Barb.  468 ;  RaMingt  v.  WKin- 
^,  1  K  D.  Smith,  273).  Whether  the  phiintiff's  title  be  legai  or  equitable  is  im- 
material \  if  he  have  the  whole  interest,  he  may  maintain  the  action,   (/d.) 

d.  A  plaintiff  who  sues  as  tbe  assignee  of  a  cause  of  action  in  which  he  has 
no  interest  at  the  time  of  suit  brought,  cannot  maintain  his  action  by  purchaB- 
iii£.  after  issue  joined,  the  cause  of  action  described  in  bis  complaint  {Qarri- 
giu  T.  Laaeher,  3  Bosw.  S79). 

«.  A  written  instrument  whereby  the  defendant  promised  "  U>  pay  T.  0. 
aa  executive  agent  of  the  company.  Bureau  O.  O.  &  Ca,  tbe  sum  of  tSOOO,"  Is 
l^ally  payable  to  the  company  represented  by  V.  C,  and  not  to  Y.  C,  tb* 
■gent ;  and  V.  C.  cannot  maintain  an  action  in  his  own  name  on  such  on  in- 
strument (CojMderarU  v.  Briabant,  2  Boaw.  471 ;  SS  N.  Y.  889). 

/.  Where  an  action  was  brought  by  an  assignee  of  the  original  creditor,  and 
tbe  evidence  showed  that  another  person  was  to  share  In  the  proceeds  of  the 
judgment,  held  that  the  complaint  should  have  been  dismissed,  although  tbe 
assignment  to  the  plaintiff  was  in  writing-  and  under  seal  {Levianilo  v.  DunAom. 
1  Uilton,  114  ;  see  rupra,  b). 

g.  Possession  of  a  ni^tiable  bin  or  note  Ib  preatnnptiTe  evidence  of  title 
(MoUram  v.  MiOt.  I  Sand.  37,  and  see  WQi»e  v.  SoHham,  S  Boew.  428) ;  and 
where  tbe  plaintiffs,  a  bank,  sued  on  a  draft  payable  to  tbe  order  of  W.  B.  8^ 
their  cashier,  and  the  complaint  alleged  that  It  was  delivered  to  the  mii.  W. 
B.  8k,  cashier,  "for  the  nod  fank," — Md  on  demurrer  to  the  compl^nt,  -that 
ttie  action  was  well  brought  in  the  name  of  the  banlt  {Camden  Sk  v.  Boggrt, 
a  Code  Rep.  45 ;  4  How.  63 ;  £art  RivnT  B'k  r.  Jvdah,  10  id.  im.  The  pr»- 
■omption  that  the  holder  of  a  note  is  Us  owner,  is  not  repelled  by  showing 
that  it  CKTM  into  his  hands  after  it  w*«  due  (Jamtt  v.  0/uunwri,  0  Band.  53 ;  2 
Setden,  214,  and  see  Ainirvton  v.  Park  B'k,  SB  Barb.  045).  A  plaintiff  who 
soes  as  indorsee  of  a  note,  and  provM  hia  Utle  as  such,  is  to  be  deemed  the 
real  party  i»  intweet  until  Hut  contrary  is  shomi  (lb.  and  see  B/Otr  v.  OAad- 
«9,  le  Abb.  146). 

A.  Where  T.,  the  holder  of  a  note  made  by  C,  delivered  the  same  to  K.,  tak- 
ing firom  the  Utter  his  own  note  for  the  amount,  payable  at  a  fbture  day,  upon 
the  tmderstsnding  that  K.  ahouid  prosecute  the  note  of  C,  and  that 
if  he  should  not  succeed  in  the  collection  thereof,  he  was  not  to  pay  the  note 
given  by  him  to  T.,  but  that  such  note  was  then  to  be  returned  to  bim, — held 
that  K.  could  not  maintain  an  action  on  the  note  of  C,  he  not  being  Uie  real 
party  in  interest  {KiUiaore  v.  Culver,  24  Barb.  SSO,  and  see  Anun.  IS  Abb.  423} 
but  m  Ciimming*  v.  Morrii  (35  N.  Y.  63S)  it  was  decided  that  the  indorsee  of  a 
note  for  a  conBlderation  not  to  be  paid  till  the  note  should  be  collected,  Istho 
real  party  in  ioterest  to  nii»ntJiip  an  action  thereon  (Bee  tupra,  b). 

i.  Where  an  agent  made  a  contract  in  writing  in  his  own  name  and  with- 
out discloaing  his  principal,  it  was  held  that  the  principal  was  the  real  party 
in  interest,  and  might  sne  on  the  contract  in  his  own  name  {Sridxin  y.  Oamp- 
toa,  6  How.  471 ;  St.  John  v.  GngWi,  i  Abb.  1B8).  But  the  action  might  have 
been  brought  in  the  name  of  the  agent  (JfOT;pan  t.  Beid,  7  Abb.  210;  JfelMA  v. 
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Siaon,  IS  Abb.  104).  A.,  as  Bgent  of  the  pluntifl^  effected  a  poller  of  innii^ 
Mice  on  property  of  the  plaintiff.  The  poUcj  was  in  the  name  of  A.  aa  prin- 
cipal, and  coDtamed  b  clause  th&C  any  1os!>  should  be  paid  to  A.  only.  A  loM 
hariug  occurred,  it  vas  held  the  plaintiff  might  mainlaiii  anacttoa — being  the 
real  paity  in  interest  (Lane  v.  CUumbii*  Int.  Go.,  2  Code  Rep.  69).  But  a  mere 
Bgent  cannot  prosecute  in  hla  own  name  (BedjMd  v.  MiddlOrm,  1  Boaw.  649 ; 
Foot  v.  Om'ford,  10  N.  T.  373  [  JtVw&nTy  t.  Garland,  81  Barb.  121).  Thus  a 
mere  merchandise  broker,  not  acting  under  a  (M  ereden  commission,  cannot 
maintain  an  action  in  his  own  name  to  recover  the  price  of  goods  sold  by  him 
for  the  owner,  unless  he  has  advanced  upon  the  goods  or  guaranteed  (be  sale. 
(TTAiftfT.  CAouteou,  10  Barb.  202).    See po*(  note  to  section  lia 

a.  A  carrier  can  maintain  an  action  In  hla  own  name  for  ut  Inluiy  to  prop- 
erty entrusted  to  him  to  carry  {Merridc  v.  Brainard,  88  Barb.  674). 

h.  The  master  of  a  ship,  although  not  an  owner,  may  ane  for  freight  (£m- 
f»tdy  V.  EOaa.  17  Abb.  73 ;  36  Barb.  107). 

e.  An  action  against  the  trustees  of  a  school  district  for  wrongAilW  expel- 
ling a  cliild  from  a  common  school,  must  be  in  the  name  of  the  child  {Sle- 
fhmton  T.  HaU,  14  Barb.  223). 

i.  The  reversioner  may  recover  for  waste  by  a  tenant,  although  after  ita 
commisaion  lie  alienate  the  estate,  and  have  no  interest  therein  at  the  lime  the 
action  la  commenced  {Bobiraim  v.  Wlieder,  2S  N.  T.  252). 

«.  No  one  individual  can  maintalD  an  action  for  specific  performance  of  a 
public  duly,  imposed  for  the  public  benefit  {G^y  v.  Hadam  Jttver  R.  B.  G>., 
21  Barb.  617). 

/.  Property  taken  on  eiecution  ia  In  law  in  the  possesion  of  the  sheriff, 
and  for  any  wrong  In  relation  to  such  property,  the  action  must  be  in  the 
name  of  the  sheriff  (TerwOUgtr  v.  WheeUr,  35  Barb.  620). 

g.  An  action  against  a  carrier  for  the  loss  of  goods  is  properly  brouriit  In 
the  name  of  the  consignor  when  he  ia  the  owner  of  the  goods  {Price  t.  Pouell, 
8  Coma.  822). 

A.  Where  a  trustee  takes  in  his  Individual  capacity,  securi^  for  trust 
Ainds,  and  dies,  an  action  on  such  security  cannot  be  miuntained  u  the  name 
of  bis  successor  as  trustee,  the  acUon  should  be  by  his  personal  representatives 
{BenaiMl  v.  Gom^/ea,  S  Abb.  346 ;  aff'g  fl  Abb.  m)). 

i.  An  action  under  the  statute  "  of  betting  and  gaming,"  to  recover  money 
deposited  aa  a  stake  on  an  illegal  wager,  must  be  in  the  name  of  the  real  de- 
positor, although  the  name  of  another  may  have  been  used  in  making  the 
wager  {RMknian  v.  Pitcher,  20  N.  Y.  0). 

j.  An  action  on  a  bond  executed  by  a  putative  father,  and  his  sureties  on  an 
order  of  filiation,  in  whose  name  to  be  brought  f  (Ibojfiand  v.  Hvdton,  8  How. 
348). 
I  k.  Whether  a  sequestrator  of  an  incorporated  company,  as  such,  can  mAin- 
tain  an  action  in  the  courts  of  the  SUte  of  New  York  {Brinion  v,  Wbodi.  19 
How.  163), 

I.  The  holder  of  a  thing  In  action,  as  collateral  security,  may  enforce  pay- 
ment of  it  [Ndmn  v.  EdviaTdt,  40  Barb.  380) ;  and  ttnMe,  payment  of  the  prin- 
cipal debt  would  not  affect  the  continuance  of  the  action  in  bis  name  (GrMoe  v. 
roBman,  30  N.  Y.  at  page  197). 

m.  Where  an  insurance  policy  contained  a  condition  declaring  that  policies 
subscribed  by  the  insurance  should  nut  be  assignable,  before  or  afler  a  loss, 
without  their  consent,  indorsed  thereon,  and  that  in  case  of  assignment  with- 
out such  consent,  whether  of  the  whole  policy  or  of  any  interest  in  it,  the  lia- 
bility of  the  assurers  In  virtue  of  such  policy  should  thenceforth  cease,  is  to  be 
construed  to  mean  their  liability  as  insurers  for  losses  to  accrue  thereafter,  and 
not  for  losses  which  had  alreadr  occurred.  If  after  a  loss  has  occurred,  the 
assured  by  deed,  assigns  to  another  the  demand,  and  right  of  action  wliicii 
had  accrued  to  him  in  consequence  of  a  loss,  the  contract  to  insure  in  ftiture, 
will  not  pass  by  the  asugnment ;  but  Uie  right  of  action  for  the  debt  or  demimd 
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wfll  pan  to  tha  Bsrignee,  who  mOTBoe  thereon  (CintWnqrT.  N.  Y  OUg  Tm.  Ch., 
SS  Barb.  116 ;  and  see  CarroB  v.  OAarbr  Oak  Int.  Co.,  88  Barb.  403). 

a.  As^gneca  for  the  benefit  of  creditors  cannol  aasigD  a  cMm  due  to  them, 
as  trusteea,  to  a  third  person  to  collect. the  cMm  and  appropriate  tlie  proceeda 
in  accordance  with  the  provisitma  of  the  original  assignment.  Nor  does  it 
help  such  an  aaaignment  that  the  eatui  qut  tniat*  undar  the  original  BBBign- 
ment,  have  Joined  in  the  assiTDment  of  Uie  claim,  unless  all  the  creditors  of 
the  original  debtor  hare  join^  therein  (Small  y.  Lv^lme,  1  Hilton,  189). 

ft.  Whether  a  married  woman  could,  prior  to  the  law  of  April,  1800,  wlth- 
oat  the  concnrrence  of  her  husband,  assW  a  cMm  for  dam^es  for  a  toit — 
GOnTetaion  of  peraonal  property — 7u«ry  (SA^nnan  t.  Elder,  1  Hilton,  178). 

t.  An  asrignment  by  a  married  woman,  of  certiun  specified  ^^ds  and 
chattels,  "  as  well  as  all  claims  and  demands  for  any  portion  of  Ihem,"  carries 
the  right  of  action  for  the  previous  wrongful  taking  of  any  of  the  assigned 
goods  {Sherman  v.  E^der,  24  N.  Y.  381) ;  and  a  general  assignment  of  all  pro- 
pertj  for  the  benefit  of  creditors,  wa.<!  held  to  pass  a  r^ht  of  action  for  the 
oourersion  of  promissoij  notes  ( WhUtaker  r.  MmrX,  SO  Barb.  080 ;  and  see 
Waiaia  Y.  Elder,  4  Bosw.  664). 

d.  One  of  sercral  partners  may  assign  a  debt  due  the  firm  (ETtril  t.  Btroita, 
5  Hill,  163 ;  afiBrmed,  7  id.  585) ;  and  a  sarvi ting  partner  mav  assign  a  chose  in 
at^on  belonging  to  hia  late  firm  (PiTicknev  r.  WaBae«,  1  Abb.  82).  But  where 
-  one  of  two  partners  lo  whom  a  debt  was  due,  mode  an  assignment  of  my  claim 
In  a  certun  debt  due  me,  and  thereupon  the  assignee  alone,  and  without  joining 
the  other  partner,  brooght  an  action  to  recover  said  claim,  held  that  he  coold 
not  lecoTer  (ifilb  t.  Pearton,  2  Hilton,  16). 

A  The  defendant  cannot  show  on  Ibe  trial  that  pluntiff  Is  not  the  real 
party  in  interest,  as  by  shewing  an  aaaignment  by  the  plaintiff  to  a  third  per- 
son, unlese  that  defence  is  set  up  in  the  answer  (Anagt  t.  Com  Etch.  Int.  (&.,  4 
BoBW.2). 

/.  What  thlnga  In  action  may,  and  what  may  not  ba  aaalgned.— The 
only  chanj^e  made  by  the  code  in  respect  to  the  transfer  of  a  thing  in  action,  is  lo 
transf-r  with  the  beneflcial  interest  the  right  of  action  also  in  those,  cases 
where,  before  the  code,  a  court  [of  eqtiityl  would  recognize  and  protect  the 
r^gfat  of  the  assignee.  Ko  new  right  of  action  is  created ;  no  authority  is  ^en 
to  aswgn  a  right  of  action  which  before  was  not  assignable  {Hw^non  y.We^ 
ernKKGo.,  7  How.  493 ;  and  Merchant^  In*.  Co.  of  Buffaio  t.  Eatort,  11  N. 
T-  L^.  Obs.  140).  As  a,  general  rule,  all  choses  in  acticoi,  such  as  bonds, 
mortgages,  notes,  judgments,  debts,  contracta,  agreements,  as  well  relating  to 
persona!  as  real  estate,  are  assi^able,  and  will  pass  to  the  assignee  a  right  of 
action,  in  the  name  of  the  assignee,  against  all  parties  liable  to  any  action. 
Bnt  there  are  some  exceptions  to  the  abore  rule,  see  Willard's  Eqn.  Juris.  460 ; 
Bnrrell  on  Assignments,  pp.  66  to  69,  and  below). 

S~  What  may  be  aaslgDod.— The  extra  allowance  promised  by  the  legbla- 
tnre  lo  canal  contractors,  by  the  laws  of  1836,  p.  301  (JTuflMU  t.  Ltau,  2l>en. 

A  A  mere  poaubili^,  coupled  with  an  interest,  (1  R  B.  726,  g  85 ;  Lavtrmet 
▼.  aiyard,  7 Paige,  76;  and  see  JffinAIs  t.  Wamm;  17  How.  U.  a  Rep.  868 ; 
FiM  Y.  Mayor  ^ir.T.,%  Selden,  187). 

i.  Any  interest  in  personal  properiy,  or  a  mere  possibility,  coupled  with  an  int»- 
reat  in  real  estate.  A  life  estate,  charged  with  the  support  of  inthnts  (Emmaa* 
T-  Cairn,  8  Barb.  248)  ^ 

f  A  claim  against  a  foreign  government,  for  an  illegal  capture  {QniA  t. 
IMaplain,  2  Corns.  397 ;  Milnor  v.  Meti,  10  Peters,  221). 

t.  The  serriws  of  an  indented  apprentice  {(hi^dertand  t.  Knaa^  6  Cow.  888 ; 
Willard's  Equ.  Jnrls.  460). 

I  A  replevin  bond  {Aeker  v.  Finn,  S  Hill.  203). 

m.  A  right  of  action  against  a  sheriff  for  neglecting  to  arrest  {Din4nn]/  t.  Jl^i 
88  Barb.  18). 

n.  A  right  of  action  for  negligently  aetthig  flie  to  grass  and  fences  (JVm^  t. 
X.  T.  OnL  Jt  jB.  ft..,  26  How.  285). 
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linn  ft  Tender  of  land  for  thradalOit  reprvsenUUoni 
ivAf  y.  H<n/l,  19  N.  T.  404). 

b.  The  inUrest  oT  Qie  mother  or  next  of  kin  of  a  deceased  in&nt,  whoaa 
deftth  has  been  caused  by  wrongftil  «ct  in  the  damama  which  may  be  recov- 
ered in  the  suit  for  compensation  (Qutn  t.  Moore,  IS  K.  T.  4S2 ;  and  see  DoteU 
T.  Wifoxitl,  la  Hov.  1^ 

e.  A  claim  aealnst  an  intrader  into  a  public  office  for  the  feee  recdved  by 
him  [Piatt  T.  Saui,  14  Abb.  178). 

d.  A  otaim  for  convertine  Ainds  intnuted  tp  one  U  aeent  (Qould  t.  Ovul^ 
86  Barb.  370). 

«.  A  claim  for  OMsrVTa  feea  (Birkba*  t.  Stafford,  28  How.  286 ;  14  Abb.  S8(^ 

/.  Future  debts  (Fbmr  v.  Alger,  13  Abb.  475). 

0.  A  claim  for  negligently  killing  a  yoke  of  oxea  (BvOer  r.lf.  T.  A  Siie  B. 
R  Go.,  22  Barb.  110). 

A  A  right  of  action  agcdoiit  or  by  a  carrier  for  the  loss  of  or  injury  to  goods 
entrusted  to  him  to  carry  (Pby  r.  Trog  A  BoOon  S.B.  Co.,2i  Barb.  382 ;  Free- 
man V.  JftwXon,  8  B.  D.  Smith,  346 ;  Bmilh  v.  N.  Haven  R  B.  Co.,  16  How.  277 ; 
28  Barb.  OOS ;  MeEee  t.  Judd.  3  Eeman,  633 ;  Merriek  t.  Brainard,  38  Barb. 
B74;  Waldrtm  t.  WiOaTd,  17  N.  T.,488:  OTcrmling  Thurman  j.  Weill,  18 
Barb-SOO). 

i.  A  guarantee  {SnoB  t.  Sloan,  1  Bosw.  893). 

/.  An  unexecuted  contract  for  serrices  to  be  performed  and  goods  to  be 
delivered  {Field  y.  Mapor  of  N.  T.,  2  Selden,  179). 

k.  A  contract  to  deliver  trera  (Panon*  t.  Woodaard,  3  N.  J.  Bep.  IM). 

1.  A  claim  Bgainat  an  innkeeper  for  money  stolen  at  his  inn  ttora  the  tmnk 
of  a  guest  (Stanbm  t.  Ldand,  4  B.  D.  Smith,  S8). 

fn.  A  claim  for  unllquidatiid  domasfes  for  a  breach ,  of  contract  to  employ 
[MoliaAaii  V.  Story,  2  E.  D.  Smith,  S03). 

n.  A  claim  to  allow  a  tenant  certain  privilegeg  {Munxm  T  RiUy,  2  id.  ISO). 

o.  A  valid  policy  of  insurance  elfccted  by  a  person  upon  hie  own  life  (St. 
Jidm  y.  Am.  Ini.  Co.,  8  Ker.  31 ;  ISBer  v.  SamtUon  Int.  Co.,  17  N.  T.  608 ; 
.FWter  y.N.T.  Indem.  Itu.  Co.,  23  Barb.  151). 

p.  A  license  to  run  a  planing  machine  {Wilion  t.  SloEg,  5  HcLean,  1). 

g.  After  the  converaton  of  a  chattel  or  an  Injury  to  real  or  personal  prop- 
erty, the  owner  may  either  sell  the  chattel  itself,  or  assign  hia  right  of  action 
for  the  conversion  or  injury  {HM  v.  Bobi/t»im,  2  Cams.  29U ;  Cat*  v.  N.  Baten 
S.  B.  Co.,  1  E.  D.  Smith.  S23  ;  Bobitaim  y.  Weela,  I  Code  Rep.  N.  8,  8U  ; 
McOinn  y.  Warden,  8  E.  D.  Smith,  855 ;  Wilton  v.  Oook,  id.  353 ;  SneeB  t. 
Kryyiae,  4  W.  857 ;  3  Abb.  107 ;  North  t.  Tunur,  9  Setg.  A  R.  244 ;  fl«rf  v. 
l^ompaon,  I  Selden,  347 ;  MeKee  y.  Judd,  2  Eeman,  S22 ;  see  SielU  v.  Clm^md, 
89  Barb.  673 ;  Waldron  y.  WilUrd,  17  N.  T.  4*8). 

r.  Where  a  claim  is  on  contract,  it  is  not  rendered  non-as^gnable  becaofls 
there  is  fraud  in  the  transaction  [Bradf  y,  BumI,  1  Abb.  76 ;  PrmA  v.  White, 
a  Duer,  354 ;  and  see  Atie^  v.  L»  Bey,  4  Abb.  436). 

*.  All  such  rights  of  actios  for  tort  as  would  survive  to  the  personal  repre- 
eentative  (BuOer  y.  If.  T.  A  Erie  R  R  Co.,  33  Barb.  110). 

t  The  power  to  assign  and  to  transmit  to  personal  representatives  are  con- 
vertible {SagntaAd  v.  FUch,  2  Cromp.  M.  &  R.  688 ;  Qrmegyt  y.  Time,  1  PeL  213). 

u.  One  of  several  creditors  agreed  to  compromise  his  claim  for  fifty  cents  on 
the  dollar,  provided  llie  otlier  creditors  consented  to  do  likewise.  He  received 
the  fifty  cents  on  llie  dollar,  but  the  other  creditors  refused  to  compromise  oa 
the  same  terms, — held  that  the  residue  of  the  debt  was  still  owing,  and  was  aa- 
^gnabie;  and  a  cotemporaneous  agreement  thai  the  assignor  or  assignee 
to  share  whatever  the  latter  collected  on  the  claim,  did  not  make  the  — ' 
a  necessary  party,  the  assignment  being  in  writing  and  absolute  on 
(i>uryiA  T.  iT^and,  A  Kernan,  822). 
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t^  her  ftft«r  tbs  death  of  her  husband  (i^ntila  t.  Oarutfitrt,  15  N.  T. 

b.  Ho  allegation  in  the  complaint  can  change  the  real  nalnre  of  the  cause  of 
action  so  as  to  render  what  is  assignable  not  assignable  [Sra^  v.  BitaeB,  1  Abb 
78). 

A  It  la  no  objection  to  the  asdgnabilitf  of  a  cause  of  action,  that  the  assignor 
paid  the  money  sought  to  i»e  recovered, nnder  a  sealed  agreement,  and  signed 
■dmiasions  that  the  seyeral  accotints  upon  wtdch  he  made  parments  were  co> 
KCt  [Byline  v.  Wood,  34  K.  T.  607). 

d.  When  a  chose"  in  action  is  assignable  it  may  be  assigned  in  separate 
parcels  to  different  persons,  and  either  of  the  asslgaees  may  maintain  an  action 
lo  recover  the  portion  to  liim  assimed  [Field  v.  Maj/or  If.  T.,  2  Selden,  179 ; 
Coat  T.  Gctmwb  ifiit  /™.  Co.,  8  How.  614).  The  mle  includes  judnnents 
(Jf^rs  T.  Trunyilioitr,  S  Cow.  488).  As  to  assigning  part  of  a  bill  of  exuuuge, 
see  HaaJtmt  v.  Onrdntr,  12  Hod.  218 ;  Hawkin*  v.  Oardy,  L'd  Raym.  ^' 
Oarth.  *6«,  Where,  howerer,  a  debt  la  assigned  in  separate  parcels,  it  is  in 
efikd  a  tpUtUng  of  the  cause  of  action,  and  the  whole  debt,  notwithstanding 
such  aa^gnments,  should  be  sued  for  in  on»  actii/n.  See  Poor  v.  Gni'ford,  W 
N.  Y.S73;  BotudoinY.  Oijemon,  3  Abb.  481.  If  the  owner  of  some  part  of  the 
debt  will  not  Joiu  bb  a  co-plaintifT,  he  should  be  made  a  defendant.  A  judg- 
ment in  an  action  fur  one  part  ot  the  debt  will  not,  it  has  been  held,  be  a  bar  to 
an  action  for  the  remainder  ( Ooak  v.  Oenetee  Irts.  Co.,  6  How.  S14),  A  nnf/lt 
debt  (fl  angle  taam  of  aetuin)  cannot  bo  converted  into  teveral  debts  {teuerid 
<mue*  cfaetion),  unless  with  the  conaeut  of  the  debtor  {Lct«  v.  FairAld,  13  STo, 
R  800 ;  PtOmer  v.  Jfim'K,  6  Cush.  283  ;  Ingraham  v.  Hall,  II  8.  &  R,,  78.) 
The  law  relating  to  aplitling  causes  of  action  applies.  Bee  "  BpHUiTig  eaum  of 
adion^  In  note  to  g  140,  piMf. 

&  What  mar  not  bs  asalgnad.— The  beneficial  interest  of  a  eutui  que  trust 
b  rents  and  profits,  in  certain  cases  (1  R.  8.  730,  S  63 ;  IIoiui  v.  Van  aduUefc, 
TPaige22I;  20  Wend.  564). 

/.  Pensions  granted  by  the  general  government  for  revolutionary  services 
(Itfws  of  the  IT.  a.  vol.  6.  p.  274). 

g.  A  nmple  expectancy,  in  which  the  assignee  had  no  interest,  and  which 
is  mipnrcbasable,  cannot  be  ae^gned.  •••-«'•  A  merejiMpreeanuni, 
a  light  resting  in  courtcey  {Mmudl  v.  Lowit,  4  Hill,  S42). 

h.  A  bare  possibility  of  an  uncertain  interest  (JfifeA«2v.  Win^ote,  2  Story's 
R.  630 — query,  otherwise  in  New  York,  soe  infra.  What  may  be  a»iiign«t. 

i  A  canse  of  act[on  for  a  ^mple  tort  and  for  a  special  injury  to  the  person 
IPurpU  V.  Sadaon  B.  R.  Ca„  1  Abb.  38  ;  4  Duer,  74  ;  Hodgman  v.  Wefiem  R. 
a.  <h.,  7  How.  493 ;  Cdner  v.  TToUi,  8  CaL  B.  456 ;  even  after  verdict  (Brooke 
1.  Eanford,  IS  Abb.  343> 

j.  A  right  of  action  to  recover  monef  paid  pursuant  to  a  wager  on  a  horse- 
noe  ( W^m  v.  White,  aa  Barb.  82). 

jt  A  canse  of  action  on  the  case  for  deceit  IZabntkie  v.  Smilh,  8  Eernan, 
188^ 

1  For  roalicionaabnse  of  legal  process  (Ormnarv.  WiU,  4  Serg.  &  R.  IS). 

«.  For  an  excessive  distress  (CfDonnell  v.  BeylxH,  13  id.  54). 

A.  For  damages  caused  by  the  false  and  fHudulcnt  represcntitions  of  the 
solvency  of  the  vendee  of  g(>ods  {Zabritkie  v.  Smith,  3  Eeman,  322 ;  Hyitop  v. 
Bffiaidal},  11  How.  97 ;  4  Duer,  660). 

0.  The  right  of  action  to  cancel  or  avoid  notes  or  other  securities  or  con- 
bwts  on  the  ground  of  usury  (Bougliton  v.  Smith,  S3  Barb.  635). 

p.  The  ri|d)t  of  action  fbr  seduction  of  a  ser7aut'(.SHS<»^  v.  Crowthtr,  8 IL 
iff.  801). 

;.  A  &TTJ  liceiue  (tee  14  How.  380). 
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a.  Any  Interest  to  wMdi  tlie  penonal  repTesenUtivea  would  not  socceod 
{ZaMikle  r.  SniilA,  8  Eeman,  885). 

b.  A  dutn  for  a  trespass  {NiuK  v.  Frtdmela,  13  Abb.  14S). 

A  The  right  to  set  aside  a  deed  obtained  from  the  aasigiior  by  frand  {MeM»- 
Turn  y.  Allen,  12  Abb.  S75 ;  U  Barb.  6S). 

d.  Qaeiy — a  claim  for  a  balance  of  acconnt  on  a  settlement  of  paitnersUp 
tSain  {Upring  v.  Baker,  1  Hilton,  026). 

«.  A  right  of  re-entiy  for  condition  broken  {see  Main  t.  Oreen,  88  Baib.  44S). 

/.  A  right  of  action  for  money  l»3t  in  gaming  (Meech  v.  StoTter,  19  N.  Y,  86.; 
eonlra,  see  UeTidrUkaon  v.  Been,  8  Bosw.  639). 

g.  Indian  annuities  granted  by  the  government  of  the  United  States  (5  Opln. 
Alt  Qen'l.  885). 

h.  A  contract  with  the  United  States  gOTernment  (H  id.  6Ki ;  1  id.  688). 

i.  Acontingent  right  of  dower  (JToinv  T.  ifav<>r^.y.  F,4Beldeii,  113). 

j.  A  right  of  dower  before  aa^gnment  (Oreen  r.  Putnam,  1  Barb.  000 ;  8eoU 
V,  Hoaanl,  8  id,  81.)  [These  decidons  applied  to  the  law  prior  to  the  code. 
The  right  of  dower  before  assignment  is  a  chose  in  acUon,  and  may  now  aa 
mch  M  transferrable.] 

t.  A  contract  for  convict  labor  (Sbmtr  r.  Wood,  28  N.  Y.  8S0). 

I.  A  person  cannot  sell  to  another  a  debt  aff^nat  himHclC  A  debtor  has 
no  assignable  interest  in  debts  owing  by  him.  A  demand  due  flrom  a  person 
to  himself  and  another  as  partners,  Is  to  the  extent  of  his  own  interest  in  it, 
no  debt  against  him  (Fan  Seoter  v.  Lefferlt,  11  Barb.  140). 

m.  An  assl^ment  of  a  demand  and  a  book  account  made  by  one  under  eeo- 
tence  of  imprisonment  in  the  Stale  Prison  b  void  (MOUt  t.  MtiI^,  t  Vaxk,  Cr. 
R  874). 

n.  As  to  assignment  of  the  assets  of  a  corporation,  see  Jftlton  t.  Baton,  IS 
Abb.  119 ;  Ogden  t.  Jtagmond,  S  Bosw.  30. 

e.  The  asMgnmcnt  of  a  bond  by  one  of  two  joint  obligees,  partneiB,  in  the 
name  of  the  firm,  hi  void  {Sad»>n  y.  XeKemk.  1  E.  D.  Smith,  358). 

p.  The  widow  of  a  man  deceased,  not  being  bis  executrix  or  adminiBti&trix, 
cannot  assign  his  choses  in  action  {HeidanJuimer  t.  WSanTi,  81  Barb.  636). 

q.  Form  of  Asalgnmont. — No  formality  is  necessary  to  effect  the  transfisr 
of  a  chose  in  action.  Anj  transaction  between  the  contracting  parties  which 
Indicates  their  intention  to  pass  the  beneficial  Interest  in  the  instrument 
from  one  to  the  other,  is  sufficient  for  that  purpose ;  a  debt  or  claim  may  be 
assigned  by  parol  as  well  as  by  writing  (3  Bto.  Eq.  311 ;  EealA  v,  Eiio,  4 
Taunt.  82« ;  Roberts  on  Fr.  375  ;  Boae  t,  Daatan.  1  Ves.  831 ;  iftnWn  t.  IVon- 
tar.  17  How.  U.  8.  Rep.  868 ;  Judwn  v.  G/reoran,  id.  812 ;  Slaughter  v.  FauU, 
4  Blackf  880 ;  Montgomerg  T.  DiningMm,  8  Sme.  &  M.  647 ;  Hattingi  t.  JTKfn- 
tey,  1  E.  D.  Smith,  278 ;  Waidron  v.  Baker,  4  id,  440 ;  Dickeiuon  v.  PhaUpi,  1 
Barb.  454 ;  Ooidd  v.  .Bifcrj,  89  Barb.  163 ;  FayUm  v.  White,  2  Hilton.  77 ;  Sen- 
ton  y.  Fleet,  id.  485 ;  Briggt  v.  Dorr.  19  Johns,  95 ;  Bomer  v.  ffwd,  15  Barb- 
871 ;  Omen  v.  Hart,  1  Johns.  580 ;  GanfiM  v.  Hunger,  12  td  840 ;  PrticoU  t. 
Huli,  IT  id.  284) ;  and  thus,  a  j  udgment  of  a  court  of  record,  a  bond  or  cot- 
enant,  and  a  mortgt^  of  real  estate,  may  all  \»  assigned  orally,  by  mere  de- 
livery, without  any  instrument  in  writing,  declaring  tlie  transfer  [Pbrd  t.  £I[u- 
otL  19  Johns.  842 ;  Briggi  v.  Dorr,  id.  95 ;  Daictrm  v.  Goie,  10  id.  Gl ;  ifunjtm 
•r.  Jtetereau,  llu2.034;  Bee,]ioweveT,  Arldierf.  ZeA,  5  Hill,  200);  and  so  of  a 
chattel  mortgage  {Langdon  e.  Bv£l,  0  Wend.  80).  Yet  to  constitute  an  assign- 
ment by  parol  is  must  be  shown  that  the  owner  surrendered  all  control  over 
tlie  rfflM,  and  made  an  alaolute  appropriation  of  it  (Jtupp  v.  Blanehard,  84 
Barb.  627).  As  a  specially  nay  be  assigned  by  parol,  so  it  may  be  assigned 
l^  writing  without  seal  [Fird  v.  Stuart,  19  Johns.  85 ;  DoKion  v.  Cote,  18  id. 
01) :  and  tnere  are  cases  in  which  something  short  of  an  actual  transfer  and 
delivery  of  a  chose  in  action  will  operate  as  an  equitable  asagnment  of  the 
whole  or  some  part  ofit(Z>(Cjlxr«on  v.  PAtl&'pa,  1  Barb.  468;  and  see  (tarthcr, 
Willard's  Eq.  Juris.  463).  Anassi;pment  of  ajudgment  is  sufficient  if  it  slAte 
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CDirectly  the  titie  of  the  mlt  (t.  e.  the  names  of  the  parties— plaintiff  tad  d«- 
faidanl)  Uiougb  toe  amount,  the  time  when  recovered,  and  the  court  in  whick 
tt  ma  rendered,  be  omitted  (Ttu  People  t.  Miming,  i  Denlo,  187) ;  and  if  in  tha 
titleofthesiiit  the  middle  letter  of  the  plaintiff's  name  be  omitted,  it  ia  iin- 
matn-ial  [AgUivioHh  y.  Broan,  10  Barb.  167).  The  word  aseigaed,  with  tfa* 
■guvnor's  wgnature  written  on  the  bock  of  an  account,  \b  a  BulScient  aaiigif 
ment  {Hyan  v.  Modda,  8  Cal,  Rep,  247  ;  aaton  v.  Fleet,  3  Hilton,  478).  Where 
•  written  assignment  of  a  claim,  with  the  name  of  the  assignee  left  in  bla^ 
b  delivered  to  a  part;  with  intent  to  tranafer  the  same  h>  him,  it  will  oper- 
ate to  vest  in  him  the  title  assignee ;  hut  he  ma;  fill  in  the  name  of  a  third 
peraoD,  and  deliver  the  instrument  to  the  latter,  and  m>  tranafei  the  UllB  ta 
Um  (WaUlrm  f.  Baker,  4  £.  D.  Smith,  440). 

a.  The  defendant  made  and  signed  an  order  as  follows :  "  H«S3TB.  F.  ft  L 
pay  3.  li.  or  order  |66  in  such  fhrnilure  aa  be  may  select,  and  charge  same  la 
my  acconnt  for  value  received."  On  the  back  of  this  order  J.  L.  wrote : "  P» 
to  H.  L. :"  and  signed  his  name  thereto ;  held  that  the  endonement  inTeated 
H.  L,  with  nil  the  rights  of  J.  L.,  and  entitled  him  to  sue  <Hk  said  order  (£«»• 
T.  JoHKn,  18  How.  305). 

h.  A  written  instrument  for  the  payment  of  money  Dpon  a  contingCDCy, 
may  be  transferred  by  delivery  merely,  aliltongh  drawn  payable  "  to  order. 
Bndi  an  Instrument  is  not  negotiable,  and  no  ludoraement  Is  requisite  to  tran*- 
ter  the  title.  A  delivery  with  intent  to  vest  in  tbe  par^  all  the  payetfa  inter- 
ea  in  it  is  sufficient  (Loflut  v.  Clark,  1  Hilton,  310). 

e.  The  rule  that  a  bill  payable  to  order  must  be  transferred  by  indoneBuait,  ap- 
pliea  only  to  make  the  instrument  negotiable;  but  the  transfer  by  delivery  ■ 
■iScient  to  enable  the  holder  to  sue  upon  such  a  bill  or  note  in  his  own  naau 
{Satagt  v.  Atrier,  12  How.  168 ;  BHIiTigi  t.  Jitw,  11  Barb.  620 ;  Wliilt  v.  Broi»n, 
14 How.  283 ;  SbuyAton  v.  Dodgt,  5  Boaw.  336 ;  SeHan  v.  FM,  2  Hilton,  485; 
Brain  v.  BkAorrboti.  20  N.  Y.  472 ;  1  Boew.  402 ;  Farrington  v.  l\tr/i  ffk.,  8* 
Barb.  M5 ;  OouM  r.  EOtn/,  id.  163). 

£  ConsfdeiHtitm  for  aisigmsMit — An  assignee  of  a  ri^ht  of  action  is  not 
boimd  to  show  that  he  j^ve  any  valuable  consideration  for  the  assignment. 
The  owner  of  a  cause  traction  may  give  it  away  if  he  choose,  and  the  donM 
will  have  as  good  a  right  as  though  he  were  an  assignee  tbr  value  {Clark  t. 
DMnang.  I  E.  D.  Smith,  403 ;  Beach  v.  Baymond,  2  id.  497 ;  MOit  v.  J^,  4  M. 
iSO ;  Bidiardnn  v.  Mead,  37  Barb.  178 ;  Arthur  v.  Broola,  14  Barb.  79 ;  MerfiA 
V.  Brainard,  38  Barb.  574 ;  Vagal  v,  Babeoet,  1  Abb.  177).  In  the  absence  oT 
eridence  to  the  contrary,  it  wilt  be  presumed  the  assignment  was  for  a  luffl- 
dent  consideration  {Eao  v.  Crooke,  10  N.  Y.  60 ;  B>tier  v.  Chadaeff,  18  Abbt 
148),  and  in  ease  of  the  Ba«gnment  of  a  note  that  it  was  assigned  l«fore  It  be- 
came dne  (.^indnrav  v.  0/ui^unu,  10  Barb.  147).  Proof  of  a  valnable  ooMld' 
nation  is  only  necessary  to  be  made  when  a  defence  is  set  up  which,  nnleM 
the  plaintiff  was  a  pnrchaser  for  value,  would  conclude  him  (Jamei  y,  0/lal- 
■art,  9  Sand.  52 ;  2  Belden,  214) ;  and  where  the  object  i»  to  prove  that  Um 
lUeged  assignment  to  the  plaintiff  is  a  mere  sham,  and  that  although  an  aaaiBfr. 
ment  in  form  lias  been  executed,  it  was  cxecated  under  an  arrangement  tSat 
the  recovery  should  be  for  the  benefit  of  the  alleged  assignor ;  but  tbe  mer* 
hct  that  there  was  no  craisideration  does  not  alone  amount  to  nnythinglSiirfr 
KtU  T.  Qviynne.  2  Abb.  81 ;  and  sea  £e&  v.  Drme,  4  E.  D.  8mlth,  9& ;  Mmtitk  r. 
Bnaaard,  38  Barb.  575) ;  and  when  in  pleading,  the  assignment  is  alleged  to 
have  boen  fbr  value  received,  the  all^ation  as  to  value  received  is  imnutelial 
[WSMoa  V.  Codman,  8  Crunch,  193 ;  V^  v.  &i&uafc,  1  Abb.  177). 

&  TUfiiiit  iif  iimtftiimnnr  mi  tbn  oharaotar  of  ths  claint. — A  cause  of  actioa 
originally  within  the  exceptions  of  the  act  of  1881,  to  abolish  imprisoamenl 
bit  MtA,  doM  not  lose  that  character  by  being  assigned  to  a  third  perM» 
{King  v.  £iriv,  28  Barb.  49) ;  and  the  assignee  of  such  a  cause  of  action  m^ 
inslUnte  proceedinga  thereon  for  the  arrest  and  imprisonment  of  thejadgmeBl 
drtKor  (61  /  and  see  FrtmA  v.  White,  5  Duer,  266). 

/■  Pmoted  a—lgnmant — An  assignment  is  proved  by  tbe  evidence  of  Iho 
(•jMof  Uw  note  in  suit,  that  he  had  Indoned  the  note  to  the  plainti^  and 
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tbttt  he  hod  no  Interest  tn  tbe  note  when  sworn  (Brtiim  t,  JUdtardKn,  30  N. 
Y.  472).    Tbe  production  br  the  pl^ntltf  on  the  trial,  of  an  uugnmeiit  to 

himeelf,  after  due  proof  of  the  execution  thereof  b;  tbe  as^ij^or,  <e  Bufflcient 
evidence  of  a  delivery  of  Bucb  asBignment  [Story  v.  BMop,  4  E.  D.  Bmith,  423), 
•nd  that  it  wm  delivered  on  the  day  it  beara  date  {Bell  v.  Daeit,  8  Barb.  810 ; 
ud  Bee  G«nler  y.  Mmrutm,  SI  Barb.  155).  ff 

a.  Parol  proof  to  explain  asfdgnmant — An  assignment  of  a  judgment  ab- 
solute in  tbrm,  may  be  shown  to  have  been  mode  and  received  as  security  for 
loans  (StortT  y.  Coe,  S  Boew.  663,  and  see  Ltaando  t.  OuRham,  I  Hilton,  114). 

b,  Rtt-aaafgnmont. — The  re-deliverv  and  surrender  by  the  assignee  to  tbe 
assignor  of  the  written  assignment  of  a  clum,  and  its  acceptance  by  tbe  latter, 
with  tbe  mutual  undcratanding  that  Ibe  assignment  ia  tbeucefortb  to  be  void, 
operates  as  an  equitable  re-assiKnmcot  of  tbe  claim  to  tbe  original  owner,  and 
divests  tbe  assignee  of  his  title  {BaU  v.  Larken,  S  £.  D.  Smith,  555 ;  and  see 
Tamtinton  \.  Bonl,  80  Barb.  47). 

e.  tmpIlKl  Warrantee  In  asaiejiment — In  every  assignment  of  an  inatra- 
tnent,  even  not  negotiable,  the  aasignor  impliedly  warrants  Lbat  tbe  instmment 
is  valid,  and  tbe  obligor  liable  to  pay  it  [Lik  v.  Uopkini,  13  Stne.  &  VL  302 ; 
see  3  El.  and  BL  849) ;  and  that  there  is  no  legal  defence  to  ila  collection,  aris- 
ine  out  of  bis  own  connection  with  its  origin  [Dehaare  B'k.  v.  Jarri*,  90  N.  Y. 
226) ;  that  tbe  party  was  competent  to  contract  {Enrin  v.  BmeitM,  IS  N.  T. 
674)  i  that  tbe  amount  ia  unpaid  (furn«M  v.  Fergimm.,  15  N.  Y.  439). 

d.  Asalgnmont  of  tolno^ial  debt  oarrlas  wltli  it  all  coUataral  eectnl- 
tlsa. — Where  a  debt  is  assigned,  tbe  assignment  carried  with  It  all  the  collateral 
securities  held  bv  the  assignor  for  its  collection,  altbougb  they  are  not  men- 
tioned or  referred  to  in  tbe  assignment  {ParouUe  v.  Dann,  23  mrb.  461 ;  Ba- 
ton V.  Fleet,  2  Hilton,  484).  Thus  the  assignment  of  an  undertaking  given  by  a 
defendant  ia  an  action  of  claim  and  delivery,  carries  with  it  the  judgment  in 
the  action,  mmMe  [Morange  v.  Madge,  0  Abb.  243).  Tbe  aasignmeut  of  a  gu»- 
nnteed  note  carries  with  It  the  guarantee  ((?ou^  v.  f'^ery,  39  Barb.  163);  and 
the  aasignment  of  a  debt  necessarily  carries  with  it,  as  an  incident,  a  collateral 
mortgage  (Jaektan  v.  BlodgtII,  5  Cow.  20!!),  by  which  it  is  secured.  Bo  the  as- 
■ignmeut  of  a  Judgment  carries  with  It  the  debt  and  any  mortgage  given  to 
secure  it:  and  if  the  assignment  be  of  a  part  of  tbe  debt  or  Judgment,  it  carrlea 
with  it  a  similar  part  of  tbe  mortgage  (fiiKiwn  v.  BuU,  9  Cow.  747).  An  as- 
signment of  shares  of  stock  in  an  incorporated  company,  passes  the  growing 
SroBts  of  such  abar^s  {Kane  v.  Bloodgood,  7  Johns.  Cb.  K.  lOtJ ;  Willard's  Eq. 
oris.  463).  An  assignment  by  a  defendant,  wlio  prevails  in  an  action  of  claim 
and  delivery,  of  tbe  Judgment  recovered  b^  him,  and  all  moneys  to  be  ob- 
tainej]  by  means  thereof,  or  by  any  proceedings  to  be  bad  thereon,  transfers 
to  the  assi^ee  anv  undertaking  executed  in  the  action,  upon  requisition  made 
for  tbe  delivery  of  property  (o  pluntiff;  and  tbe  asugnee  may  m^ntain  an 
acUoD  upon  such  an  undertaking  (Boindoin  v.  Colman,  8  Abb.  431 ;  6  Duer, 
182).  An  assignment  of  "  ail  my  properiy  and  estate  of  every  kind,"  or  "  in- 
terest," transfera  a  right  of  action  e.tisting  in  favor  of  the  assignor  for  the 
oonveraion  of  a  cbatlel  (.WbAce  v.  Judd,  2  Keman,  633 ;  Widdron  v.  WiUard, 
17  N.  Y.  436).  A  sale  of  goods  docs  not  carry  with  it  a  right  of  action  for 
Uieir  conversion  (ificAn  v.  Cleveland,  37  Barb.  573 ;  an^s,  109  €).  Where  tbe  as- 
rignment  of  the  principal  security  carries  witli  it  all  BubsidisTj^  securities,  it  ia 
not  necessarv  to  allege  in  the  complaint  more  than  the  assignment  of  the 
principal  security  (Ilutmer  v.  True,  18  Barb.  106). 

».  Where  tbe  piatDtifTon  trial  of  a  cause  at  tlie  circuit  settled  with  one  de- 
fendant under  a  written  agreement,  by  which  he  was  to  take  judgment  in  the 
action,  which  the  defendHnt  agreed  to  pay  on  certain  conditions,  and  subse- 
quently plaintiff  sold  the  judgment  subject  to  Bucb  agreement,  and  tbe  assignee 
brought  an  action  against  tbe  defendant,  on  tbe  ground  of  deceit  and  fraud  in 
making  the  agreement, — held  on  demurrer  that  the  action  could  not  be  main- 
tained. Tbe  assignment  of  the  judgment  was  an  aJHrmance  of  it  by  the 
plaintiff  therein,  and  might  have  left  m  him  the  right  of  action  for  the  fnuid ; 
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bntlheuBigiuiientorthe  Judgment  did  not  cany  with  It  Each  right  of  action 
(BmlT.  fiaJdmn,  17How.  S8o;  S  Abb.  351 ;  BOBarb.  IBO). 

a.  The  asBignmeDt  or  a  right  of  action  on  a  policv  after  a  loss,  held  not  to 
CU17  with  it  the  policy  (fimrtney  t.  N.  7.  Ira  Co.,  28  Barb.  llfl). 

§112.  [92.]  (Am 'd  1849.)     Assignment  of  thing  in  action. 

In  the  case  of  an  assignment  of  a  thing  in  action,  tbe  action 
by  the  assignee  shall  be  withont  prejudice  to  any  sut-otf  or 
other  defence  existing  at  the  time  of,  or  before  notice  of,  the 
assignment;  bnt  this  section  shall  not  apply  to  a  negotiable 
promissory  note  or  bill  of  exchange,  transferred  in  good  faith, 
and  upon  good  consideration,  before  due. 


a  &vor  of  the  defendant 
gainst  such  aadpior  at  the  time  of  the  aaaignment  ( Watem  Bank  t.  8ber 
■aid;29Barb.8tHI;£ea(:u)tlAy.  Uiaan  Bank,  4  Sand.  eiO;aff'd,  6  Seld.  211; 
Mgtn  T.  Datit,  23  N.  Y.  489),  or  in  some  ci.8e9  at  the  time  of  receiving  notice 
of  the  aadgnmcnt  {Sohtnon  \.  HoU,  3  K  D.  Smith,  13S). 

e.  An  assignee  talcea  the  demand  subject  to  all  equities  eziating  bclweeo  tbe 
parties  to  tbe  contract  ( Wetlern  Bank  v.  Sherwood,  21)  Barb.  383 ;  Buih  v.  La- 
tlmp,  22  N.  Y.  535 ;  Wood  v.  iVry,  1  Barb.  115 ;  AindU  y.  Bo^nion,  2  Barb. 
^j.  Ue  standa  in  exactly  tbe  same  situation  as  the  assignor  (Mangia  r. 
i»ia>n,  3Ho.  ofL.  Cbs.702;  18  E.  Law  &  Eq.  K  83;  BaberU  v.  Carler,  24 
How.  44 ;  Btttigr  y.  N.  Y.  A  Eri»  R  R  Co.,2Z  Barb.  HO).  This  ruie  applies 
to  an  assignment  of  a  warehouse  receipt  [Comm^retrU  Bank  of  Boeheibsr  v. 
Catt,  15  Barb.  506),  and  to  assignments  tbr  tbe  benefit  of  creditors  {Moot  t. 
Coxiinan,  2  Hilton,  275;  ifariiuiru.  Co.-v.Jauneey,!  Barb.  486). 

dL  Where  a  liquidated  demand  not  dtu  is  assigned,  the  debtor  cannot  set  oS 
alike  demand  he  has  against  the  assignor,  but  nut  due  at  the  time  of  the  as- 
tignment  {WuU  v.  Uayi/f  of  N.  Y.,  1  Sand.  23), although  the  asrfgnor  wua 
iwolvent  (Myert  v.  Data,  22  N.  Y.  489). 

«.  Where  a  bonk  depositor,  an  indorser  on  a  bill  held  bj  the  bank,  running 
(o  maluritj,  and  is  whose  favor  tliece  was  a  balance  of  account  nearly  equal 
to  the  bill,  made  a  general  assignment  for  tbe  benefit  of  creditors ;  and  soon 
after  and  before  notice  of  the  assignment  tbe  bill  was  protested,  the  assignor 
filed  as  indorser,  and  the  amount  of  tbe  bill  charged  to  his  account  on  Iho 
Iwoksof  the  bank,  and  the  lull  wsa  held  by  the  bank  uncanceled,  whennoiice 
(rf'  the  assignment  was  given  ;  it  was  held  that  tbe  assignee  was  entitled  to  re- 
cover from  the  bank  the  entire  sum  in  deposit,  without  any  deduction  for  the 
■mount  of  the  bill  (Berkuiith  v.  Union  Bank,  5  Held.  211 ;  and  see  W^li  v. 
Sttieari,  3  Barb,  40 ;  Robiiaon  v.  Homa,  20  N.  Y.  84). 

/  Where  W.  &  L.,  after  ordering  (foods  to  bo  manufactured  by  D.,_  and  be- 
fore thej  could,  with  reasonable  diligence,  be  completed,  became  insolvent 
and  HS^gu^  all  their  property  to  plaintitT,  including  a  cliuiii  against  U.  for 
goods  sold ;  D.  after  completing  and  tendering  said  goods  ordered  )jy  W.  &  L., 
was  Bued  by  tbe  plaintiff  to  recover  said  sasigned  cliUm,  held  that  U,  could 
not,  in  such  action,  set  off  the  price  of  the  goods  so  manufactured  {Myera  v. 
Datu,  22  N.  Y.  489 :  see  Moot  v.  Goodman,  2  llUton,  275 ;  ij\fra,. 

f.  A.,  on  the  Ist  September,  1857,  sold  goods  to  B.  on  a  credit  of  sis  months, 
1  c,  to  be  [«id  for  March  1, 1858.  On  August  til,  1857,  B.  purchased  a  note 
of  A.,  dated  February,  1857,  and  falling  due  December,  1867.  On  Beplember 
IS,  1)107,  A.  aSMgned  for  the  benefit  of  his  creditora,  among  other  propertf 
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Ibe  a»iddebt  of  B.  After  the  timeof  pajment  had  arrind,  A.'b  M^gnm  soed 
B.  for  said  claim ;  held  that  B.  might  set  off  said  note  (Jftuu  r.  Goodman,  » 
Uition,  975). 

iL  In  an  action  by  an  assiraee,  the  defendant  cannot  let  off  a  Judgment  foe 
coRts  obiaiDed  against  the  plaintiff's  assignor  subsequent  to  the  assignment, 
and  in  an  action  in  which  the  said  aaelgnee  look  no  part  (Ogden  v.  PrmUet,  88 
Barb.  100). 

b.  Courts  protect  the  rights  of  aaaigneca  agninst  all  perronB  having  either 
express  or  implied  notice  of  the  alignment  {Wiildnt  t.  BaOemmn,  4  Barb. 
47 ;  and  see  WiHuimton  y.  B.-oan,  IS  N.  Y.  S54).  But  the  asslsnee  of  a  de- 
mand la  not  protected  against  the  subs(>qnenl  dealings  of  his  asBlgnor  with  the 
debtor,  where  the  latter  acts  in  good  fkith  {Huntington  v.  POOer,  88  Barb.  80^ 
A  debtor  who  sees  his  obligation  transferred  b?  the  holder  to  a  bona  fide  pur* 
chaser,  without  giving  any  notice  of  bis  set  off;  his  estopped  from  setting  up 
such  set  olT  against  the  purchaser  (Tykt  t.  TiitM,  3  Barb.  233 ;  and  see  Bae  r. 
tajcKT,  18  How.  23). 

e.  The  assienee  of  a  canse  of  action,  assigned  after  action  broa^ht,  Is  liahls 
to  the  defencuint  for  costs,  if  he  (the  assignee)  proceed  in  the  action  after  the 
assignment :  and  in  such  a  case  he  takes  the  demand  cum  oners,  and  is  liable 
for  tbe  coela  which  lind  accrued  btford  as  well  as  those  which  arise  qflw  tha 
assignment  (10  Wend.  ti22 ;  20  Oi.  630,  633).     8ee  section  321,  port. 

(L  The  declarations  of  an  sasignor  of  a  chose  in  action,  made  while  he  is  the 
holder,  and  before  assignment,  are  not  evidence  against  bis  assignee  (Stnilh  v. 
Webb,  1  Barb.  230 :  Touilfs  v.  Barry,  16  N.  Y.  497 ;  Sooth  t.  ^A»y,  4  Seld. 
STS).  Nor  are  admi»iionB  by  ibe  assignor,  made  aflar  the  assignment,  eyi- 
' 1,  17  Mo.  R  [2  Ben.]  263 :  and 


§  118.  [93.]  (Ain'd  1851.)    Action  hy  executor,  iruties,  dus. 

An  executor  or  administrator,  a  truetea  of  an  express  trast, 
or  a  peroon  expresel;  antliorizcd  by  atutnte,  may  sue,  vithoat 
joining  with  him  the  person  for  whose  benefit  the  action  ia 
prosecuted.  A  tn^stee  of  an  express  trnst,  within  the  meaning 
of  this  section,  shaU  be  constmed  to  include  a  person  with 
vhom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another, 

e.  Bonds  to  tba  People. — Bonds  taken  In  the  name  of  the  people  should  be 
prosecuted  in  the  name  of  the  people,  and  not  in  the  name  of  the  party  in  In- 
(ore8t(awT,  */iman,  Z  Code  R. ;  Tht  People  r.  Olarlu,Z\  Barb.  314;  TTieJlw- 
pb  y.  Korten,  5  Selden,  176).  Where  after  a  decree  had  been  made  by  a  Bar- 
rosate  for  the  payment  of  an  administrator,  bis  certificate  filed  and  docketed, 
and  execution  issued  thereon  returned  unsstisfled.  the  surrogate  assigned  the 
administration  bond  to  Ibe  person  in  whose  favor  his  decree  was  made,  for  the 
purpose  of  belngproeeciitcd  pursuant  to  laws  of  18;<T,  p.  G33,  held  that  an  action  on 
Buch  bond,  was  properly  brought  in  the  name  of  the  person  in  whose  fovor 
such  decree  was  marie  (Baggol  v.  Boulger,  2  Duer,  160) ;  but  where  the  aurro- 
gate  made  an  order  on  an  administntor  to  pay  the  claim  of  a  creditor,  and  the 
administrator  failed  to  pay;  and  thereupon  on  proof  of  his  refusal  the  s 


Ste  directed  that  the  administration  bond  should  be  prosecuted  under  laws  of 
SO,  cb.  330,  lield  that  such  action  was  properly  brought  in  the  name  of  the 
Mwle(7n«Ap})bT.£AM,BAML4iW,iMLS83i  7A«?^  r.  TlMnuM^  87 
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icdMl  oorporatim)  from  doing  nnlawfol  acta  (TAtf  Peopit  i 
'.  7:,32B -"  "" 


0.  The  sttoniBy  general  tnaj;  bring  an  action  in  the  name  of  the  People,  to 

leatnln  a  mtinicira]  corporation  f —  '-' ' — ''"'  "'"  '""     "     ' 

Jbsor,  <fc,  tflf.  T.,  32  Barb  35). 

i.  PitbUc  Offioera. — ^Actiooa  bj/  public  offlccrs  as  such  sDonld  be  brought  in 
thdr  indiridaal  names  with  the  title  uf  their  office  adfled  {Puige  v.  FaiaektHy, 
89 Barb.  892 1  Gould  v.  Qlast.l9id.  lTS\andnot  merely  in  the  name  of  the 
offlce  (I  R  8. 473,  §§  93,93 ;  Sapenfriof  Qidfmy  t.  SUmton.  4  Hill,  136 ;  lEghmiii 
Camm'n  of  Oourilandttlk  v.  Ftefc,  id.).  The  statutory  proviBionB  relate  only  to 
actions  bs  and  not  to  actions  againti  public  officers,  and  an  action  against  a 
coontj  in  the  name'of  the  board  of  supervisors,  without  naming  the  indiduals 
who  for  the  time  being  were  supcrviaora  of  the  several  towns  of  the  county, 
was  held  to  b«  properly  brought  (fflB  v.  Boardof  SapfnUonof  LivLngiUmOo.. 
1  Eemao,  63 ;  See  WOd  t.  Saperviton  of  ColunAia,  9  How.  816). 

e.  CooBtsble's  Bonds. — An  action  upon  a  bond  given  by  a  constable  of  the 
dty  of  New  York,  purauant  to  2  R.  L.  of  1813,  p.  807,  §^147.  la  properly 
brought  In  the  name  of  the  mayor,  &c.,  of  the  city  of  New  York  (Mavor  of  S. 
7.  T.  Docdy,  A  Abb.  121 ;  Maym-  of  N.  T.  v.  BreU,  i  HUton,  590). 

d.  Jc^t  Stock  CooipaiileiL — Any  company  or  aaaociation,  composed  of 
not  leas  than  seven  peiBtHis,  who  are  owners,  or  who  have  an  interest  In  any 
propenj,  right  of  action,  or  demand.  Jointly,  or  in  common,  or  who  may  be  li- 
able to  any  action  on  account  of  anch  ownerahip  or  interest,  may  sue  and  be 
ined  in  tlie  name  of  the  president  or  treaaurer  for  the  time  being  of  such 
joint-stock  company  er  asaociation ;  and  all  suite  and  proceedings  so  prose- 
cuted, by  or  against  such  joint-stocji  company  or  aasociation,  and  the  service 
of  all  process  or  papers  in  such  suits  and  proceedings,  on  the  president  or 
treasorer  for  the  time  beins  of  such  Jobit-stock  company  or  association,  shall 
have  the  same  force  and  effect  as  regards  the  joint  rights,  property  and  effects 
of  Boch  joint-stock  company  or  aasociation,  as  if  such  suits  and  proceedings 
were  prosecuted  in  the  names  of  all  the  shareholders  or  associates,  m  the  man- 
ner now  provided  by  law  (Laws  of  1849,  p.  389 ;  Laws  1851,  p.  838 ;  and  see 
UwB  18B3,  p.  283,  and  note  to  §  71,  ante).  These  statutes  were  intended 
merely  to  obviate  the  inconvenience  of  Joining  all  liie  shareholdera  or  associ- 
ates aa  parties,  and  not  to  confer  any  new  right  of  action  i  Caniing,  Frta.  dtx,  v, 
Ortene,  23  Barb.  88).  It  is  only  is  cases  where  an  association  as  such  arc  the 
ownera,  orhaveanmterest  joint,  or  in  common,  iu  any  property,  richt  of  action 
or  demand,  that  a  suit  maybe  maintained  in  the  name  of  the  associaUon.  Tlie 
aporate  owners  of  demands,  or  of  separate  rights  of  action,  cannot  voluntarily 
awociate  and  elect  a  president  and,  under  the  acts  of  1849  and  18ol  above 
died,  recover  in  the  name  ofsuch  president,  in  one  suit  tlie  separate  demands. 
tld.)  Those  statutes  have  been  held  not  to  applv  to  the  fire  companies  of  Iho 
nlvoTNew  York,  so  as  to  enable  the  foreman  or  one  of  those  companies  to  sua 
in  his  own  name  as  such  foreman,  the  foreman  of  another  company  in  bis 
name  as  foreman,  to  recover  the  possession  of  a  flre-cngine  (Maitemon  v.  Bottn, 
4  Abb.  130) ;  but  where  the  complaint  In  an  action  on  a  promissory  note  al- 
leged in  effect  that  the  "Forestville  Division,  No.  411,  Sons  of  Temperance," 
is  an  association  composed  of  seven  persons  and  upwards,  and  that  the  note 
was  given  for  the  benefit  of  the  aasociation,  and  was  the  common  property  of 
the  mcmbcra  of  the  association,  and  that  T.,  in  whose  name  the  action  la 
brought,  is  the  treasurer  of  the  association, — a  demurrer,  on  many  ground*  (so 
says  the  report)  was  overmled,  and  that  the  action  was  properly  brought  in 
the  name  of  the  treasurer.  The  statutes  apply  Co  any  eomjiany  or  cuttoeiaiUrn, 
conristiog  of  seven  or  more,  having  a  treasurer— but  the  court  abstained  from 
(avtng  whether  the  act  would  apply  to  ordinary  commercial  rartnerahips 
(ftUefbv.  Btood,  21  Barb.  650).  And  in  Avtin  v.  SeaHng  (18  N.  T.  113),  the 
court  doubted  whether  these  statute*  applied  to  private  partnerahipa  or  com- 
pute baving  more  than  seven  members,  not  organized  in  purauance  of  any 
iMute.  The  New  York  superior  court  held  that  these  provisions  apply  only 
to  JMOrjunvital  companies  and  associations (iVl  T.  Marbltd IronWorki  v.  Snath, 
4  Doer,  882).  The  supreme  court,  liowever,  held  that  the  atatute  applied  to  an 
tiMBcotporated  lellgioDs  aasociation  (De  Witt  j.  ChancOar,  11  How.  4S9). 
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a,  Canian. — Ererj  aseot^lon  or  companT  formed  Tor  Ute  paipnm  or  th« 
tranapartatlOD  of  paaaengei?  or  property,  either  \ij  bouts,  vesaek,  or  stages, 
Bh&ll  make  a  statemenl  oi  tlic  names  of  llic  persona  compoeing  such  awx^a- 
tloa  or  company,  and  tile  in  the  clcrli'B  ofUce  in  eacb  county  through  which 
■Dch  BBsociation  or  company  mny  transact  its  business,  a  copy  of  such  state- 
ment; and  until  Bucb  statement  is  filed,  any  action  lo  be  brought  against  aucb 
adsociation  or  company  is  not  to  be  abated  by  reason  that  all  tbe  members  of 
the  association  are  not  joined  In  Uic  aclion ;  and  that  afler  such  stsiement  ia 
filed,  any  action  against  tlie  persons  named  therein  h  not  to  be  abated  for 
the  reiuon  that  other  owners  have  become  interested,  unless  thirty  days  prfr- 
tIous  to  tbe  bringing  of  such  action  a  further  statement  has  been  tlied,  show- 
ing the  change  in  the  persona  composing  such  association,  and  ttie  time  when 
such  change  took  place;  nor  is  any  action  to  be  defeated  by  reason  that  any 
of  said  parties  have  ceased  lo  be  interested,  unless  at  least  ibirtT  days  befor« 
ouch  action  is  brought  a  notice  thereof  aball  be  filed  as  aforesaid  (Lawa  1884, 

b.  Bank*. — An  association  formed  u 
Tirtaeof  lawBof  1838,  p.  250,  maintain  ar 
or  in  the  name  used  m  transacting  tta  business  (Ecul  JUver  B'k.  v.  Judah,  10 
How.  135;  LtonardttitU  Bk.  v.  WiUard,  IB  ibb.  Ill ;  25  N.  Y.  G74-,  Soft  r. 
PHa,  23  How.  378).  And  the  same  rule  applies  to  the  case  of  an  individual 
banker  commencing  and  carrying  on  business  under  the  general  banking  act, 
for  he  is  a  corporation  sole,  and  as  sMch  may  assume  a  corporate  name,  and 
bnngsuitin  suchcorporatenaine(ffil:.^iJiii<unaT.  ITii-itAiim,  7  Abb.  134;  16 
How.  97).     When  the  action  is  brought  in  the  name  of  the  pre^dent,  and  that 


&cC  appears  on  the  ^e  of  the  process  and  complaint,  the  aseociaUon  is  the 
plaintiff,  and  may  be  so  referred  to  in  the  pleadmgs  and  proceedings  {Boot  t. 
Prict,  22  How.  373). 

e.  School  Proporty.— Board  of  Education,  actions  by,  (see  Laws  18SI,  p. 
747  ;  @  35,  1853,  p.  835). 

d.  Ssatli  by  inoogfal  act — As  to  actions  to  recover  compensation  for 
causing  death  by  wrongful  act,  neglect  of  default  (I^aws  of  1847,  p.  575),  it 
is  provided  by  laws  of  1849,  p.  888,  that  every  such  action  shall  be  brought  by 
and  in  the  names  of  the  piraonal  Tepraentaliixs  of  the  deceased  person.  These 
laws  only  give  an  action  to  the  "penonal  repreKnlalirf*"  of  the  person  i[(|ured 
and  dying,  when  the  person  so  injured  if  living  might  have  m^ntained  an 
action ;  and  therefor  for  an  injury  lo  a  deceased  wife,  her  survivine  husbaod, 
(U  fier  adminitiraior,  cannot  sustain  an  action ;  his  right  of  action,  if  any,  is  as 
husband  and  not  as  administrator  (LyjuA  v.  Datii,  13  How.  333).  The  words 
"  personal  representatives "  mean  those  who  represent  the  estate  of  the  de- 
C^sed, — namely,  executors  or  administrators  {Safford  y.  Drev,  3  Duer,  634). 
The  riffht  of  action  survives  agninst  the  personal  representatives  of  the  wrong- 
doer {TfrU/re  v.  WuietiU,  18  IIciw.  8) ;  and  is  an  BMlgnsble  Interest  {Qiiinn  t. 
Moore^  15  N.  T.  482 ;  Doedt  r.  WimaU.  15  How.  138).  See  in  note  to  §  148. 
pott,  trgury  eauring  d«n(A.  The  action  may  be  majnlained  by  the  adniinis- 
tratcr  of  an  infant  who  had  no  wife  or  Cunlly  whom  he  was  bound  to  support 
(Gui/171  V.  Moort,  15  N.  Y.  433 ;  KMer  v.  N.  T.  CeiJ.  B.  B.  Go.,  17  How.  103). 
The  statute  gives  an  action  in  every  case  in  which  the  deceased  party  if  living 
might  have  sued,  {id) 

t.  Maaafooturlng  Companies. — \t  to  actions  against  shareholders  and 
■tockholders  In  dissolved  companies  for  manufacturing  purposes,  see  3  R.  8. 
811,  §  7;  Story  y.  Jarman,  35  N.  Y.  314. 

/.  LnnatlDa,  HaUtual  DmnbaTdo.  Ac— By  law  of  1849,  p.  SI,  g  3,  it  is 
enacted  that  "  receivers  and  committees  of  lunatics  and  habitual  drunkards, 
appointed  by  any  ordef  of  the  court  of  chancery,  may  sue  in  their  own 
names  for  any  debt,  claim,  or  demand  transferred  lo  them,  or  lo  the  posses' 
sion  or  control  of  which  tliey  are  entitled  as  such  receiver  or  committee ;  and 
when  ordered  or  authorized  to  sell  such  demands,  the  purchaser  thereof  may 
me  and  recover  therefor  in  his  own  name,  but  ^all  give  such  security  for 
costs  to  tiie  defendant  as  the  court  in  which  such  suit  is  brought  stull  dirccL" 
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In  tH  cases  otber  than  those  expressly  prorided  for  by  atatut«,  the  action 
mnst  be  in  the  name  orihe  lunatic  or  idiot,  by  hie  oext  iriend  (M'Kiitipy. 
iTKillip,  S  Barb.  &52).  Smnile,  an  habitual  drunkard  may  bring  an  acliun  in 
his  own  name  without  a  next  fHend.  It  meiaa  that  aclions  to  recover  real 
property  of  idiots,  iunalica,  Ac.,  must  be  in  the  name  of  such  idiol,  lunatic, 
itc  (Lane  v.  SeJiemurrhom,  1  Hill,  87 ;  FeMe  y.  Shoemaker,  24  Wend.  80).  But 
the  committee  of  the  person  and  estate  of  an  habitual  drunkard  may  bring 
actions  on  promissory  notes  he  received  as  such  committee,  in  bis  own  name, 
without  describing  himself  as  commilLee  {DavU  y.  Carpenter,  12  How.  287). 
An  action  to  set  aside  a  bond  and  warrant  of  attorney  executed  by  the  lunatic, 
together  with  the  judgment  entered  on  such  warrant,  should  be  in  the  name 
efthecommittceof  the  lunatic(JVr«wiv.  Warren,  14  Barb.  488).  An  action 
cannot  be  maintained  by  the  committee  of  a  lunatic,  to  recover  the  value  of 
property  levied  upon  and  sold  under  a  judgment  and  execution  obtained  by 
r^ulor  process  of  law  against  the  lunatic  alone,  after  the  appointment  of  a 
committee,  on  a  just  demand,  and  to  which  it  ia  not  claimed  or  proved  there 
wis  an;  defence.  A  Judgment  recovered  against  a  lunatic  after  the  appoint- 
ment  of  a  committee  of  bis  person  and  estate,  without  first  obtaining  leave 
from  the  court  to  Institute  a  suit  against  him,  is  not  noid,  nor  even  erroneous  ; 
nor  is  the  party  acting  under  it  a  Ireepaaer.  The  remedy,  where  a  lunatie 
It  Urns  improperly  proceeded  against,  is  by  application  to  the  court  appoint- 
ing  the  committee,  to  restrain  the  prosecution  of  the  suit,  and  to  punish  the 

tWntiff  for  contempt  (Orippen  v.  Galver,  13  Barb.  424  ;  and  see  Clarke  v.  Dxm- 
iiR,  4  Denio,  262  ;  Re  McLaughlin,  1  Clarke  Ch.  K.  113  ;  see  Supreme  Court 
Bale  85).  A  creditor  of  on  habitual  drunkard  cannot  maintain  an  action  at 
law  against  the  committee  of  such  drunkard  to  recover  his  debt.  The  proper 
coorae  for  the  creditor  of  an  habitual  drunkard  who  has  a  committee,  is  to 
apply  on  petition  and  notice  fur  leave  to  sue  the  drunkard,  or  for  a  reference 
lo  enquire  and  report  what  is  due  the  petitioner  {Hatl  v.  Tayltr,  8  How.  428; 
Wmiamt  T.  Oaraeron,  29  Barb.  172). 

a,  CoTeaant. — For  a  breach  of  eovenanl  by  a  lessee,  the  lessor,  or  person 
ttandiug  in  his  place—the  landlord  at  the  time  of  the  breach— ia  the  proper 
person  to  bring  the  action  {Beach  v.  Barront,  13  Barb.  806). 

b.  RnBtesa  of  an  KKpreaa  trust — Uercsntile  bctors  or  agents  doing  busl- 
aeas  for  others,  but  in  their  own  names,  are  trustees  of  an  express  trust  (Pr»n- 
w0  v.  SJtmidi.  3  Code  licp.  19 ;  2  Sand.  706).  An  auctioneer  who,  in  his 
own  name,  sells  goods  for  a  third  person,  is  the  trustee  of  an  express  trust 
within  this  section,  and  may  sue  upon  the  contract  of  sale  wittiout  an  assign- 
ment to  him  of  the  cause  of  action  (Bogarlv.  OJleffan,!  E.  D.  SmiUi,  .590) ; 
tkis  fees  for  selling  (MuUer  v,  Max\mBf  3  Bosw.  .fM) ;  but,  independently  of 
this  aection,  ft  was  always  the  law  that  an  auctioneer  might  sue  on  the  con-, 
tract  of  sale  la  his  own  name,  anless  bis  principal  elected  to  bring  the  action 
In  his  name  (iftnturn  v.  iHain,  3  Selden,  224).  And  one  who  as  sgent  exe- 
cutes a  contract  which  does  not  disclose  the  name  of  his  principal,  is  a  trustes 
of  an  express  trust  (Morgan  y.  Beid,  1  Abb.  2115 ;  BmelitJid  r.  Plialen.  1  Bosw. 
43 ;  see  ante,  note  to  g  111,  p.  107  I).  A  mere  ordinary  merctisndise  bro- 
ker, not  acting  under  a  d/!l  aredere  commission,  cannot  m^ntain  an  action  in 
bis  own  name  to  recover  the  price  of  goods  sold  by  him  for  tha  owner.  But 
if  he  has  advanced  upon  the  goods  sold,  or  hss  guaranteed  the  sale,  he  may 
sne  in  his  own  name  (W/iile  y.  O/umUau.  10  Barb.  202).  The  consignee  or  In- 
dorsee of  a  bill  of  lading  has  not  the  right  to  sue  upon  a  contract  contuiut^d  in 
the  bill  oflading.  unless  be  is  also  the  shipper  or  owner  of  the  i^oods  (i>f>iM  v. 
OM,  12  Barb.  :  1  ).  The  nominal  proprietor  of  an  Individual  bank,  who  fnN 
nishes  the  securities  to  the  comptroller,  and  to  whom  the  circulating  notes 
of  the  bank  are  delivered  by  that  otBcer,  and  in  whose  name  as  proprietor  all 
(be  contracts  and  transactions  of  the  banit  are  made  and  conducted,  is  a  trus- 
tee of  an  express  trust  within  the  meaning  of  tliis  section  {Burbani  v.  BeaeK, 
IS  Barb.  330).  An  assignee  for  the  lienefit  of  creditors,  to  whom  among  uthet 
property  a  policy  of  assurance  was  assigned  after  a  fire  had  occurred,  may  ino 
to  hia  own  name  to  recover  the  loss,  without  those  provided  for  by  the  a>- 
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dgnment  being  made  parties.  Ba<^  an  ani^ment  la  the  transfer  of  a  debt 
merely,  and  docs  not  require  the  assent  thereto  of  theaasorerB  [ileOtn  t.  Tlan^ 
Oltm  Iju.  Co.,  5  Duer,  101 ;  affd  17  N.  Y,  815).  An  aBsienee  of  s  demand  in 
frnst  to  pay  certain  creditora  of  the  assizor,  and  the  buaoce  U>  the  as^^or 
himself,  ma^  bring  an  action  in  his  own  name  without  Joining  the  eaiut  qu» 
tniatB  as  plaintiOii  (Leieia  t.  Graham,  4  Abb.  106).  On  a  promissorj  note  given 
to  an  executor  or  adniiniBtnttor,  on  account  of  the  decedent's  estate,  he  may 
ne  either  individually  oi  in  his  representative  character  {B/igAl  v.  Carrie,  S 
Sand.  433;  MsrriUY.  Beaman,  2  &e\den,  168).    And  so  fora  converaion  of  the 

Eroperty  of  the  deceased  {S/ietden  v,  jHu}/,  11  How.  15).  A  deputy  sheiiffhold- 
ig  an  execution  look  a  bond  runninj^  to  his  principal,  conditioned  to  indem- 
nify the  latter,  and  all  persons  aasislmg  him  in  Ihe  premises,  held  an  actim 
would  lie  In  the  name  of  Ihe  sherifT  for  the  benelit  of  the  deputy,  without  wy 
Mdgnment  of  the  cauae  of-action  by  the  Utter  {StiUaeU  v.  H-arib&rt,  18  N.  T, 
874).  One  partner  Is  not  ordinarily  a  trustee  for  hit  co-partner,  "  But  ne  do 
not  mean  to  say  that  a  contract  in  writing  may  not  be  so  framed  as  to  con- 
■titute  one  partner  a  trustee  for  his  co-partners  within  section  113."  (Sscor  T. 
fiififfr,  4  Duer,  430).  An  officer  of  a  foreigu  cornorstion  or  company  msj 
maintain  an  action  in  bis  own  naine  in  behalf  of  his  company  if  iiis  complaint 
•tales  &cls,  Bhowlng  his  authority  to  sue  on  their  behalf,  for  in  such  case  he 
may  be  renkrdedas  the  trustee  of  an  c.\preS3  trust  (itf^«r*T.  JfaeAutlD,  6  Abb- 
198 1  14  How.  149;  Goji^deranty.  Bruiane,i,^'S.\,SSa). 

a.  As  a  trustee  of  an  express  trust  may  lue  without  joining  with  him  the 
person  for  whoso  benefit  the  action  is  brought,  it  follows  that  be  mnjr  it 
toad,  and  that  the  eentai  7U4  IrusU  are  before  the  court  by  representation 
[Maud  V.  Miichea,  6  Abb.  lOU).    See  ante  note  to  section  111. 

b.  Panal  aotloa — Actions  for  penalties  under  the  act  to  suppress  intonper- 
ance  (Laws  ISiiT,  cb.  <i'i%  should  be  In  the  name  of  "  tlis  Board  oi  Commio- 
■ioners  of  Excise"  of  the  county  :  not  in  the  names   of  the  commisaloaers 

•oy  V.  Sperry,  16  How.  211 ;  ffd  of  C"nm'r>  v.  Doherty,  id.  48 ;  U^ight  r. 
Ma,  18  Uow.  30Z).  Aclioos  for  penalties  under  the  act  relating  to  the 
port-wardens  and  pilots  of  the  port  of  Nuw  York,  must  be  brought  in  the 
name  of  the  master- warden  of  the  port  of  New  York  (TAd  IVoplt  v.  Doming,  1 
BiitoD,  371 ;  13  How.  411).  Butts  by  common  informers  are  to.be  !□  the  namaa 
oflholnformer3(31l.S.  481^5  ;Si'U'iniv,i;OTcA,2aBarb.3S9).  Actions  for  penal- 
tiee  under  the  law  regulalmg  Lhe  Brnoklyn  Fire  Department  must  be  m  tlia 
Indlvidtuil  names  of  the  trustees  (TrutUca  of  Fin  BcpartnuiU  v.  Ack»r,  2S  How. 
S«3). 

C.  Bsardi  of  Health. — Boards  of  Health,  as  constituted  by  statute,  hav« 
not  the  Cipacity  to  sue  or  bo  sued  {Thi  People  v.  S'lpervuori  of  Monrot,  18 
BarbSiT;  Gardners. N.  T.jrdofUeim,  lON.Y.40iJ), 

d.  Ind'Hn-. — The  Seneca  nation  of  Indians  may  sue  In  their  collectiTQ 
nme  (T:ie  Hneea  Nation  of  Iadiant\.  7V^,  14  How.  109). 

6.  Bsoaivers  au-1  Sheriff  >. — Receivers  appointed  pursuant  to  sections  244 
•nd  308  of  the  code,  and  rule  03  of  the  supreme  court,  and  sheriSa  in  the 
cases  mentioned  in  section  333  of  the  code,  may  sue  in  their  own  names ;  azid 
foreign  receivers  see  lUnk  v.  8L  John,  39  Barb.  SnS). 

/.  RepnUio. — A  republic,  acknowled^jed  as  sucli  by  the  governmpnt  of  the 
United  Slates,  is  an  iudepcndent  sovereign  power,  and  therefore  n  stale  Just 
H certainly,  and  in  the  same  sense,  as  a  monaicliy,  limited  or  a jsolule.  It  haa 
the  same  rii;iit  to  sue  for  a  debt  as  an  inilividual  creditor,  and  the  same  right 
to  sue  by  its  sppropriute  name,  as  a  foreign  corporation  by  its  corpoiatA  name 
(TA«  RepubUc  of  Meriai  v.  Be  Arangoii,  5  Duer,  035). 

g.  O?0Tr  of  foraign  sovammant — An  officer  of  a  foreign  government 
■pecially  authorized  lo  sue  for  government  property  in  his  own  name,  may 
■ue  in  the  courts  of  this  State,  and  arrest  a  defendant  charged  with  iVaudulent 
misapplic  itlon  of  that  properly  (Parf  v.  EUioit,  10  How.  481 ;  7  Abb.  433). 

ft.  Persons  not  in  bal'is. — Under  section  113  persons  not  in  being  held  to 
be  represented  by  a  trnsire  of  the  property  in  wliich  such  persons  not  in  being 
might  on  comiag  i:ito  bci-.ig  have  an  interest  IMaad  v.  Midhdl,  a  Abb.  92). 
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A  ITnfted  StaitaB,— Actkma  on  bebalf  oTtlit  United  BtalM  Kre  to  be  brougbt 
in  tbe  name  of  the  United  States — not  of  any  public  officer  (7  Opin.  iXL 
QauM). 

t.  Bond  of  Tows  SnperiutandMrtA — Action  on  official  bond  of  u 
periotcndent  ofconunon  schoalH  mnEt  be  in  t' 
vbom  the  mme  wai  given,  or  his  sncceeaor  ii 
BtfUSO). 

&  Xiiutaes  cf  RsllgloiiB  Boolatlas  cannot  sue  as  sncb  excspt  by  the  cof> 
ponte  name  or  title  of  the  society  (Bandy  t.  BirOtaU,  29  Barb.  81}. 

It  Is  not  pretended  that  this  note  comprises  BTcry  statatorj  provision  u 
to  parties  to  actions ;  and  in  cases  not  bero  mentioned,  reference  Bhonld  be 
nuide  to  tlie  etatntcs  at  largo.     See  also  notes  to  sections  114,  116,  and  llf^ 


§114.  [9i.]  (Am'd  1S51,  1S57.)  Action  hy  and  against  a 
married  woman, 

When  n  married  woman  la  a  pftit;,  her  )iiieband  mnst  be 
joined  with  tier,  except  that, 

1.  Wtien  the  action  concerns  her  separate  property,  she  may 
8ne  alone ; 

S.  'When  the  action  is  between  herself  and  her  liueband,  she 
may  sue  or  be  sued  alone,— 

And  in  no  case  need  she  prosecute  or  defend  hy  a  gnardian 
or  next  friend. 

d  Since  the  act  of  1800  (Laws  1860,  ch.  90),  married  women  may  sne  and 
be  sned  inactions  at  law,  in  all  matters  relating  to  tUeir  separate  estates,  In 
the  same  manner  as /fine*  lole  ,  and  such  actions  are  commeaced  by  the  like 

gocess,  conUnued  to  jnilgment  by  the  like  proceeding,  and  tbe  Judgment  en- 
rced  by  the  tike  means  as  actions  arainst  femw  tole  (Barlon  y.  IteEr,  SI 
How.  S09;  36  Barb.  81;  MfrreU  v.  Caidey,  IT  Abb.  TO);  and  since  1800  an 
tction  for  an  assaalt  on  a  married  woman  should  be  in  her  name,  and  by  her- 
self as  sole  plaintiff, — a  Joint  action  by  husband  and  wife  for  such  an  assault 
cannot  be  maintained  («unn  y.  MarA,  21  How.  ST2).  To  such  a  joint  action 
the  appropriate  gronnd  of  demurrer  is  that  the  complaint  does  not  state  facts 
■offlcient  U>  constittite  a  canse  of  action  (uf.) ;  and  in  an  action  by  or  ngSiinst  a 
luCTled  woman  for  contracts  relating  to  her  separato  estate,  her  husband 
Aonid  not  be  joined  [Kkn  t.  &Oiaey,  74  How.  81 ;  BrmEiiton  v.  Qiffard,  8  How. 
38G ;  MeKane  t.  iteGamtg,  6  Gal.  497 ;  Sml/i  v.  Ktanurti.  9  How.  *06 ;  UiO- 
Man  T.  Hiaman,  14  How.  456 ;  Siemvm  v.  B'lmhnm,  6  Barb.  403 ;  Walker  v. 
8m>ttee,  8  Abb.  136 ;  Bmari  t.  Qnnttook,  24  Barb.  411) ;  and  so  in  an  action 
Ibr  Uie  conversion  of  tbe  separate  property  of  Uie  wife  (Actler/  t.  Tarira,  29 
Barb.  512  ;  Spiel  t.  Aeastory  Tratiut  Co.,  5  Ouer,  M2),  or  for  Uie  rtcovery  of 
poasession  of  real  property  (Darby  v.  C(U/aglutn,  16  N.  Y.  71 :  and  see  fl  Abb. 
«K;  IT  How.  563;  and  MerehanU  In*.  Oo.  v.  Hiiman,  84  Barb.  410;  Nmn- 
Urry  v.  Garland,  31  Barb.  131). 

«.  In  an  action  against  husband  and  wife  for  slander  by  tbe  husband  and 
also  by  the  wife,  the  wife  may  demur  on  the  ground  that  several  causes  of 
action  are  improperly  joined  {Miitone  v.  StilwiH,  15  Abb.  425). 

/.  Ad  action  to  recorer  damages  for  a  tort  by  the  wife,  should  be  against 
the  husband  and  wife  {MaOlieaii  v.  PieOd,  2  E.  D.  Smith,  90 ;  Mahn«  v.  BO- 
WA,  15  Abb.  435 ;  and  see  infra). 

J.  BemNe,  the  act  of  1860  does  not  antborize  a  married  woman  having  no 
Kparate  estate,  to  contract  fbr  the  purcbase  of  real  estate  on  credit  (JSow  t. 
&B,  38  Barb.  25). 
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a.  The  l«iidue  of  the  note  to  thla  aection  mtut  be  rud  in  connecUon  with 
the  statute  of  1860. 

b.  If  there  it  a  Joint  tntereat  in  the  bualiuid  and  wife,  the  husband  should 
join,  or  the  auit  would  be  defective  {8mia  r.  Kearny,  9  How.  468).  Thus,  in 
Ml  action  to  recoTer  real  property,  when  the  wife  ia  tlie  owner  of  the  fee  and 
the  husband  tenant  by  the  curt«Hj  initiate,  the  husband  and  wife  may  and 
should  join  iu  the  action  {InffraJiamy.  BaUbnn,  IS  Barb.  6).  So  in  an  action 
to  recover  damages  for  slanderous  words  spoken  of  a  manied  womao,  if  the 
words  are  actionable  per  u,  the  husband  is  a  necessary  pnrly  as  plainliff;  but 
If  the  words  are  actionable  only  by  reason  of  special  dumage,  the  husband 
must  sue  alone  {Klein,  v.  /ftnte,  S  Duer,  633 ;  WiUiatai  y.  UoUIredge,  23  Barb. 
896) ;  and  where  a  married  woman  brought  an  action  for  slanderous  words, 
actionable  only  by  reason  of  spceial  damage,  and  alleged  special  damage,  a  de- 
murrer assignmg  for  cause  that  the  plaintiff's  husLiand  was  not  a  party,  was 
Allowed.  {LI) 

c  In  an  action  to  foreclose  a  mortgage,  executed  by  husband  and  wife,  on 
the  lands  of  the  wife,  and  to  enforce  payment  of  the  bond  executed  by  both, 
it  was  held  that  the  action  was  properly  brought  against  both  tlie  husband 
and  wife  {Cimde  v.  8/iepherd.  i  How.  75;  a>n3e  y,  Ntitim,  3  Code  Rep.  58). 
And  in  an  action  for  the  partition  or  sale  of  real  estate  of  the  husband  held  in 
common,  the  wife  is  a  necessary  party  {Ripple  v.  QiBHim,  8  How.  45Uj. 

A  An  action  may  be  raiuntained  against  the  husljand  and  wife  jointly  for 
any  debt  of  the  wile  contracted  before  marriage  (Iawh  of  1853,  p.  IKiT). 

e.  In  one  case  {Smith  t.  Scribaer,  13  How.  501)  an  action  against  a  husband 
as  sole  defendant  for  a  debt  contracted  by  his  wife  carrying  on  a  separate 
business  and  having  a  separate  estate,  the  debt,  however,  having  been  con- 
tracted with  his  pnuvnuxi  consent,  AwmmvU  J.,  held  that  in  aucb  a  case  the 
Jilaintiff  might  elect  eitlier  to  sue  the  husband  alone,  or  the  husband  and  wife 
ointly. 

/.  In  Siaher  y.  MorrU  (9  How.  2<C)  the  action  was  by  husband  and  wife  as 
co-plain liffs,  to  foreclose  a  mortgage  made  to  Uie  wife  during  her  coverture. 
Tiie  defendant  demurred,  alle^ng  for  cause  a  del^t  of  parties  plainti^ 
Roosevelt  J.,  overruled  the  demurrer,  on  tlie  ground  that  the  husband  was 
properly  made  a  parly,  or  at  least  there  was  "  nothing  illegal  in  the  husband 
Decoraing  a  co-plain tiiT." 

g.  In  an  action  by  husband  and  wife,  tbe  complaint  alleged  the  breaking 
into  tbe  dwelling  house  occupied  by  tlie  wife,  whereby  she  was  hindered  In  the 
enjoyment  of  said  house.  To  this  tlie  defendant  demurred  for  a  defect  of 
parties.  The  demurrer  was  allowed,  the  complaint  not  alleging  (he  premises 
(O  be  the  separate  estate  of  the  wife,  the  action  should  have  been  by  the  bus- 
Iwnd  alone  {Dunderdale  v.  Gryintt,  16  How.  195). 

A.  Prior  to  tbe  law  of  1860,  the  earnings  of  a  wife  are  the  property  of  her 
hnsbnnd ;  and  tJiis  rule  holds  good  where  her  earnings  are  ttata  a  businesa 
carried  on  with  moneys  of  her  separate  estate.  Therefore,  where  a  married 
woman  kept  a  bonrding-hoiise,  which  was  alleged  to  be  her  separate  estate, 
it  was  held  that  the  board  money  of  her  boarders  belonged  to  bcr  husband, 
and  must  be  sued  for  in  his  name,  and  not  in  the  name  of  the  wife  or  of  the 
husband  and  wife  Jointly  {Bunderdale  v.  Grj/mef,  16  How.  1S5 ;  BouiBier  y. 
Werjiiki,  3  E.  D.  Smith,  310 ;  Avogadro  v.  BaU,  id.  3a^ ;  Freeman  v.  Onfr,  5 
Duer,  477),  And  tlie  some  rule  applied  to  a  demand  for  aerviccs  rendered  by 
both  husband  and  wife  {Id. ;  and  see  Shtrman.  v.  Elder,  1  Hilton,  476). 

i.  In  on  action  by  a  married  woman  relating  to  her  separalo  estate,  her  hn^ 
band  should  be  made  a  party  defendant,  if  he  has  any  interest  to  be  effected 
oy  the  action ;  otherwise  not  {HOiman  v.  Ilillman,  11  How.  456 ;  see  Qodet  y. 
Oori,  31  Barb.  314). 

J.  The  husband  alone  is  liable  for  necesaiiries  himished  to  the  wift  daring 
coverture;  and  in  an  action  therefor  she  ought  not  to  be  Joined  aa  a  defendant 
(iTotn  v.  Slepheiu,  4  £.  D.  Smith,  86}. 

k.  By  the  revised  statutes,  a  married  woman  may  sue  alone.  If  her  hnsbanj 
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be  Kntenced  to  the  State  piiMWi  for  life ;  sDd  in  actions  relating  to  real  pro- 
peKy,  ir  huBband  anil  wife  are  impleaded,  and  the  husband  absent  himaelf 
and  will  not  defend  the  wife'a  rights,  the  wife  maj  apply  before  judgmect,  to 
be  allowed  to  defend  without  her  husband ;  and  where  a  husband  vojunUril^ 
titd  absolutely  dc«erts  his  wife,  and  renounces,  so  far  as  lie  can  do  it,  his  innri- 
tal  relation,  and  leaves,  and  continues  absent  ftom  tlic  State,  the  wife  may  be 
regarded  as  a  feme  aole  [C/lapTnan  t.  Lemon,  11  How.  3SS). 

a.  A  married  woman  not  being  competent  to  appoint  an  attorney,  aboulc 
plead  in  proper  person  (Bergman  t.  HoaieU,  3  Abb.  380 ;  PRiUipt  t.  Burr,  4 
Duer,  113;  sec  Hen^rtan  v.  Saiton,  8  How.  201;  T-nen«rv.  Tfwn^r,  7  id. 
S3T 1  OaliU  V.  Santom,  S  TaunL  SSI).  But  after  a  trial  on  the  merits  with* 
out  objection,  It  is  too  late  to  object  that  the  answer  ia  by  an  attorney.  (74) 

fieenotetosubd-iofsec.  144,foi<. 

§  115.  [93,]  (Ain'd  1849.)     Infant  to  appear  hy  guardian. 

When  aa  iufaat  is  a  party,  he  innst  appciir  by  guardiao, 
vho  may  be  appointed  by  the  court  io  wliicb  the  action  ig 
prowcated,  or  by  a  judge  thereof,  or  a  county  judge. 

h.  The  talcing  JadKment  against  an  in&nt  defendant  as  for  want  of  an  an- 
iwer,  witliout  appointing  a  guardian  ad  Uttm,  is  an  irregularity  (KeUog  t. 
Jfbob.  3  Code  R  28) ;  and  the  plaintiff's  want  of  iinowleclgc  that  the  defendant 
b  a  minor  will  not  make  the  judgment  regular.  The  Juagment  so  taken  will 
be  set  aside  on  motion,  and  without  impi>sing  terms.  (Jd.)  The  motion  pa- 
pers may  be  signed  by  attorneys  as  atlomeys  for  the  defeudanl.    (Jd.) 

c  Under  the  former  practice  in  chancery,  it  was  customary  for  tlie  goar- 
dians  to  put  in  a  mere  general  answer  submitting  the  rights  of  tlie  infant  to 
the  court.  But  where  the  circumstances  rendered  a  special  answer  necessniy, 
the  guardian  was  bound  to  make  it  {Kniekerioektr  \.  Be  Forat.  2  Paige,  304), 
wut  the  court  would  take  care  that  Uie  rights  of  the  infant  were  not  preju- 
^ced  by  the  answer  put  in  (flajrri  v.  Olicer,  7  Gill  &  John.  191).  The  answer 
was  termed  the  answer  of  tbe  guardian,  and  not  of  tlie  in&nt  (Bogeri  v. 
Cniger,  7  Johns.  581) ;  for  which  reason  the  infant  was  not  bound  by  Uie  an- 
swer, and  might,  where  his  interests  required  it,  put  in  a  further  answer  on 
coming  of  age.    Bee  1  Barl).  Ch.  Pr.  149. 

d.  Where  an  infant  sues  without  the  appointment  of  a  guardian,  the  detbnd- 
ant  may  moTe,  on  affidavits  showing  the  fact  of  infency,  to  have  the  proceed- 
ing set  a^de  (Frevbtrg  f.  Pil^Tin,  2i  How.  202).  /kmiU,  or  the  defendant 
am  set  up  as  a  defence  the  iniancy  of  the  plaintiff  (see  TrendweU  v.  Brudtr, 
8  ED.  Smith,  5B7]. 

e.  To  authorize  the  appoiDtment  of  a  guardian  ad  Utam  for  a  lunatic,  idiot, 
Ac,  defendant,  the  summons  must  have  been  served  personally  or  by  publi- 
cation upon  the  lunatic,  &c    {Bogert  r.  McLean,  10  Abb.  308). 

/.  The  infant  coming  of  age  pending  the  action,  does  not  render  any  cbango 
in  the  title  necessary  {MUford  PI.  124  n). 

S.  Appointment  of  guardian  on  appeal— On  an  appeal  fWim  the  marine  or 
istricl  court,  where  one  of  the  parlies  is,  qfter  tbe  appeal,  ascertained  to  be 
an  inCint,  the  appellate  court,  upon  the  application  of  the  opposite  party,  as 
well  as  upon  tbe  infant's  request,  will  appoint  a  guardian  ad  tilem  where  none 
baa  lieen  appointed  In  the  court  below  (Fiih  v.  Perru,  S  E.  D.  Smith,  GOT ;  and 
see  Moods  v.  Olea»m,  7  Cow.  480).  The  application  may  be  made  at  special 
term,  but  not  until  after  tbe  return  is  flled.    (Jd) 

§116.  [96.]  (Am'd  1851,  1853,  1863,  1863.)  QuardiaT^ 
h>\B  appointed. 

The  gaardiaa  shall  be  appointed  as  follows : 
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121  nrrijns.  [§  116. 

1.  When  the  inTant  ie  plaintiff,  apoB  tlie  application  of  the 
infaDt,if  hcbeof  the  aga  of  fourteen  years ;  orif  undertliat  age, 
npon  the  application  of  liis  general  oi-  testamentary  gnardian, 
if  lie  hoB  any,  or  of  a  relative  or  friend  of  the  infant  If  made 
by  a  relative  or  friend  of  the  infant,  notice  thereof  innet  iiret 
be  given  to  bucU  guardian,  if  he  has  one ;  if  he  has  none,  tlien 
to  the  pereon  with  whom  such  Infant  residea. 

2.  When  the  infant  ia  defendant,  apon  the  application  of  the 
infant,  if  he  he  of  the  age  of  fourteen  years,  and  apply  witliin 
twenty  days  after  service  of  the  eammons.  If  he  be  under  the 
8ge  of  fourteen,  or  neglect  so  to  spply,  then  upon  the  applica- 
tion of  :iny  other  party  to  the  action,  or  of  a  relative  or  friend 
of  the  infant,  after  notice  of  ench  application  being  first  given 
to  the  general  or  testanientaiy  gnardian  of  each  infant,  if  he  has 
one  within  this  State;  if  he  has  none,  theii  to  tlie  infant  him- 
self if  over  fourteen  years  of  age,  and  within  the  State  ;  or  if 
onder  that  age,  and  within  the  State,  to  the  person  with,whom 
snch  infant  resides. 

And  in  case  an  infant  defendant,  having  an  interest  in  the 
event  of  the  action,  shall  reside  in  any  State,  with  which  there 
shall  not  be  a  regular  coinmani  cation  by  mail,  on  such  fact 
satisfactorily  appearing  to  the  conrt,  the  court  may  appoint  a 
gnardian  nd  litvm.,  for  snch  absent  infant  party,  for  the  purpose 
of  protecting  the  right  of  such  infant  in  said  action,  and  on 
snch  guardian  ad  liUm,  process,  pleadings  and  notices  in  the 
action  may  tie  served,  in  the  like  manner  aa  upon  a  party  re- 
siding in  this  State. 

And  in  actions  for  the  partition  of  real  property,  or  for  the 
.  foreclosure  of  a  mortgage  or  other  instrumeut,  when  an  infant 
defendant  resides  out  of  this  State,  the  plaintiff  may  apply  to 
the  court  in  which  the  action  is  pending,  at  any  special  term 
thereof,  and  will  be  entitled  to  an  order  designating  some  suit- 
able person  to  be  the  guardian  for  the  infant  .defendant  for  the 
purposes  of  the  action,  unless  the  infant  defendant,  or  some  one 
in  his  behalf,  within  a  number  of  days  after  the  service  of  a 
copy  of  the  order,  which  number  of  days  shall  be  in  the  said 
order  specified,  shall  procure  to  be  appointed  a  giinrdiiin  for 
tlie  said  infant;  and  the  court  shall  give  special  directions  'in 
the  order  for  the  manner  of  the  service  thereof,  which  may  be 
upon  tlie  infant  himself,  or  by  tervico  upon  any  relation   or 
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I  117.]  punmn.  12S 

person  witli  whom  the  infant  reeidee,  and  either  by  mail  OT 
personally  upon  the  person  so  served. 

a.  Where  an  infant  is  plaiDtiff,  be  must  bare  a  zaardian  appointed  befor« 
Ihe  actioa  b  ccmmeiuwd  {HUt  \.  Thatdur,  %  Code Itep.  3 ;  3  How.  407) ;  ood 
if  an  action  on  behairof  an  infant  be  commenced  by  a  ittxi  friend  iaaXxaA  of  a 
rnardiaii.  it  b  inegular  {BoftaSing  v.  T^oJ,  11  How.  IB^  Where  the  infant 
u  a  married  woman  suing  aa  a  co-plainliff  jointly  with  her  husband,  no  guar- 
dian for  her  Becme  necessary  (Ceok  t.  Bawdon,  6  How.  333;  1  Code  Itep.  N. 
B.  SE2}.  The  Kuardian  eliould  be  a  responuble  penvin,  competent  to  answer 
for  the  coBta  (ia.)  A  responsible  person  is  one  worth  at  least  |2oO  aboTO  all 
debtB  [RaitrttDn  v.  Sebertsim,  8  Pmge,  387). 

*.  It  Bcrms  that  there  ia  no  authority  for  the  appointment  of  a  ffuardian  for 
an  infant  for  the  purpose  of  a  Bubmisnoa  of  a  controTersy  without  action 
{FiiJifr  r.  SWson,  9  AbU  33). 

«.  Where  an  infant  defendant  1b  a  married  woman,  It  ia  costomary  to  ap- 
point her  buaband  her  gnardian,  unless  he  has  an  interest  advene  to  her,  if  he 
be  competent  in  other  respects  (1  Barb.  Ch,  Pr.  SS). 

d.  It  seems  that  that  part  of  Rule  60  of  the  supreme  court  which  requires 
the  guardian  ad  iitem  to  be  the  general  guardian,  or  an  attorney,  &c.,  or  other 
officer  of  tbe  court,  does  not  apply  to  a  giiardian  fortbepl^ntin  (Coofev.  Bait' 

e.  la  MeChntuB  T.  Adomi  {1  Code  Rep.  N.  8. 114),  the  defendant  was  aain- 
&nt,  over  the  age  of  14.  The  aummona  was  served  m  December,  and  no  gnar- 
dtao  having  been  applied  for  by  the  plalntiiT,  a  guardian  was  appointed  on 
tbe  petition  of  the  defendant  on  the  25tb  of  February.  On  motion  ta  dismiss 
the  complaint,  it  wus  insisted  tliat  the  defendant  could  not  regularly  petition 
tor  the  appointment  of  a  gtiardian  after  twenty  days  fh)m  the  service  of  the 
mmmons ;  but  held  that  the  appointment  was  properly  made,  that  section  US 
was  intended  for  the  protection  of  tbe  Infant,  to  secure  him  tlie  opportunity 
of  having  a  guardian  of  his.own  selection  by  giving  him  twenty  days  after 
Ihe  service  of  the  summons  In  which  no  other  person  could  apply.  Aflertbat 
tfane  the  plaintiff  or  any  relative  or  friend  of  the  in&nt,  mijglit  make  the  ap- 
plication ;  but  the  infant  was  still  at  liberty  to  apply  bimscll;  until  forestalled 
by  tuch  application.    See  E.  B.  v.  E.  O.  B.  (8  Abb.  44 ;  28  Barb.  299). 

/.  In  the  appointment  of  a  guardian  ad  litem  for  an  infant  defendant,  the 
person  should  be  selected  who  will  be  most  likely  to  protect  the  rights  of  the 
m&nt.  And  where  his  fotber  or  other  natural  guardian  is  complainant,  the 
next  nearest  relative  is  entitled  to  be  heard  on  the  selection  of  a  guardian.  To 
authorize  the  appointment  of  such  a  guardian  It  should  t>e  distinctly  shown 
dther  that  Ihe  infent  has  been  personally  served  with  procesB  or  proceeded 
against  as  an  absentee  {Grant  v.   Van  Seiaonhortn,  B  Paige,  255). 

J.  The  motion  for  tbe  apimlntment  of  a  guardian  may  be  made  at  cham- 
ben  (5  Abb.  r>3).  Tbe  appomtment  of  a  guardian  for  a  plaintiff  should  be  al- 
lied in  the  complaint ;  see  in  note  to  section  142  po^,  and  where  tlie  infont 
is  defendant  a  copy  of  tbe  order  appointing  a  guardian  for  bim  should  be 
■erved  with  the  answer  (3  Baund,  117,  g.  n.  1). 

A.  A  gnardian  adUtem  is  a  species  of  attorney  whose  duty  it  to  to  prtwecute  ~ 
fbr  the  inlknt's  rights,  and  to  bring  those  rights  directly  nnder  tbe  notice  of 
the  conrt  (Kniekerboe/cer  v.  Jk  Freetl,  Z  Paige,  304).  He  can  do  nothing  to  the 
ii^^  of  the  in^nt,  and  cannot  compromise  or  settle  bis  suit  (iftJnv.  Kaigler, 
10  Terg.  [Tenn.]  R  10),  and  a  payment  to  him  is  not  satls&ction  unless  rall- 
ded  by  the  iufout  at  m^ority  (AOm  v.  Rauntree,  1  Bpeere  [8.  C-l  R  80 ;  EdtaU 
V.  Taademark,  89  Barb.  SSSJ.  He  is  not  a  party  to  the  suit,  and  bis  duty  ends 
with  the  final  jpdgment  therein  (Biwwt  v.  Butt,  18  T.  R  673 ;  Janu  v,  Bayd, 
B  Porter  rAla.TR  888  J  Z>arnnv.f  afield,  Court  of  Appeals,  December,  ISfia, 
SeMen'B  Notes;. Biiuilair  v.  Sindair,  1  New  Pr.  Cas.  179 ;  MiUinck  v.  GoUier.  I4 
jurist,  9S\\  Tb»  reason  of  his  appointment  is  that  there  may  be  a  lesponsiblB 
person  before  the  court,  accountable  for  the  costs  (2^  i^ttpb  V.  JVi  F.  Cbm.  i'bM, 
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128  PLAISTUF.  [§117. 

11  Wend.  108).  Being  liable  for  coeta  (fymwU  v.  Megir,  10  Abb.  41 ;  %  Hilbn. 
660 1  Code  gg  S16, 115),  he  ia  not  compelled  to  incur  uy  liabiUtr  oUi«r  than 

for  the  costs  of  llie  adveree  partj,  and  for  these  he  has  a  remedy  ovit  arainsl 
the  estate  of  the  infant.  lie  is  entitled  to  have  any  expen-spB  Decesaarily  in- 
curred by  hira  In  the  action,  reimbursed  out  of  the  proceeds  recovered  in  such 
action ;  but  his  application  for  such  reitnburaement  must  be  made  before  Che 
fhnd  has  been  parted  with  by  the  attorney  to  the  plaiatifT,  and  therefore  where 
a  recovery  was  had  and  the  money  had  been  paid  over  by  the  plaintirs  attor- 
ney to  the  in^t  plaintiff  without  notice  of  any  claim  of  the  guardian,  held 
that  the  attorney  was  not  IJablo  to  reimbarse  Ihc  guardian  expenses  incurred 
by  him.  {Id.)  A  person  cannot  be  appointed  guardian  ad  liiem  agaitist  hia 
consent    (Id.) 

a.  The  appomtment  of  a  guardian  to  prosecute  or  defend  for  an  Inlhut  in  an 
action  it>r  partition  of  lands,  is  regulated  by  the  revised  statutes,  and  not  by 
Ae  code.     Bee  section  448,  poof. 

See  Supreme  Court  Rules,  60  «(  m;.  /  and  see  §  430. 

§  117.  [07.]      Who  to  he  joined  as  plaintiffs. 

All  per.-ons  liaving  an  interest  in  the  subject  of  tho  action, 
and  m  obtaining  the  relief  detnanded,  maj  be  joined  ag  plain- 
tiffd,  except  ae  otherwise  provided  in  thi^  title. 

b.  This  section  now  furnishes  the  rule  as  to  the  parties  plaintilf  in  all  cases, 
whether  aueh  as  were  formerly  subjecla  of  suits  m  equitv,  or  of  actions  at 
law  [Locmit  V.  Broien,  10  Barfi.  331;  18  N.  Y.  78) ;  escept  actions  for  partition 
of  real  estate  ;  Bee  note  to  g  448,  pofi). 

c.  In  an  action  on  an  injunction  bond,  the  tvlgeet  of  the  action  beinir  the 
damages  sustained  by  the  plaintiffs  in  conse<[uence  of  an  iijlunction,  all  tho 
obligees  may  join  as  plaintiffs,  notwilhslnnding  the  claim  of  one  of  Ihem  ia 
different  in  i^s  character  and  Amount  from  that  of  the  others    (Id.) 

d  Different  creditors  of  a  corporation  having  a  common  interest  In  the  re- 
lief sought,  may  unite  in  the  same  complaint  (Conro  v.  Port  Henry  Iron  (7o.,  12 
Barb.  2S ;  and  sec  Du  v.  Briggi,  9  Pai.i^e,  605). 

e.  DilTerent  persons  owning  separate  tenements  afi*ecle(I  by  a  nuisance,  may 
Join  in  a  suit  to  restrain  by  injunction  the  continuance  of  the  ouiaance  (Ptck  y. 
Ji^der,  3  Sind.  130 ;  Brad],  t.  W*r*a,  3  Abb.  157 ;  eontra,  Hudton  v.  Madi»an,  35 
Eng.  Ch.  R  833). 

/.  Where  a  person  stakes  npon  an  illegal  wnRcr  money  belonging  to  himself^ 
and  others,  in  an  action  again-t  tbe  stakc-liolder  to  recover  the  money  depos- 
ited, he  can  only  recover  the  unount  deported  by  himself  {Ruckman  v. 
Pite/ier,  la  Barb.  MO). 

g.  An  action  for  a  libel  on  members  of  a  company  or  association,  a  hose 
company  in  the  city  of  New  York — neither  being  partners  nor  persons  having 
a  coinm'unilv  of  pecuniary  Interest  wherein  they  could  sustain  damage,  can- 
not be  sustained  by  them  jointiy  {Giraudv.  Bfich,^  E.  D.  Smith,  33T). 

A.  Bection  111  is  imperative,  and  is  subject  lo  no  exceptions  other  than  those 
stated  in  section  113.  Hence,  a  dormant  partner  is  a  neces.'iary  party  pMntiff 
*      ~  action  for  the  recovery  of  a  partnership  debt  founded  on  a  partnership 


ct,  whether  the  relief  sought  be  legij  or  equitable  {Secor  v.  Keller,  4 
Doer,  410).  But  in  an  action  on  a  contract  made  with  tbe  ostensible  members 
of  a  firm,  the  defeudsnts  cannot  avail  theinsclvea  of  llie  non-joinder  of  a  se- 
cret partner,  imlesa  the  plaintiff  knew  of  such  secret  partner  {N.  Y.  Dry  Bode 
Co.  V.  TrfadKd'.  19  Wend,  GM ;  cited  Van  VnUn.  v.  RunxU,  13  Barb.  5B2 ;  and 
aee  HurOmt  v.  Po»l,  1  Bosw.  28 ;  Brotnn.  v.  Birdmll,  29  Barb.  549 ;  BijAap  v.  Bd- 
mMoit,  16  Abb.  406).  Suits  in  relation  to  the  business  of  a  limited  co-partner- 
■hip,  may  be  brought  and  conducted  by  and  against  the  genertd  partners  in 
tbe  tame  manner  as  if  there  were  no  special  partner  (1  A  B.  7S6,  S  14 ;  sea 
eektdun  T.  Lord,  4  £.  D.  Smith,  206). 
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§  118.]  nersRSANT.  ]37 

a.  Persons  bavtng  distinct  claims  against  motlier  cannot  unite  to  enforce 
snch  claims  in  one  acUon  ( Wood  t.  Perry,  1  Barb.  114 ;  and  see  Mead  v.  Midi, 
IS  How.  34T).  The  commisBioners  of  bighwajs  of  two  towns  cannot  unite 
as  pluDtifis  m  an  action  to  recover  a  penalty  for  an  encroacliment  upon  a 
bMmway  lunning  on  the  line  between  auch  towns  {Bra/Vep  t.  Blair,  17  Barb. 

i.  As  a  general  nile  wben  a  fVtnd  is  in  the  hands  of  a  trustee,  which  he  ia 
bound  to  distribute  to  different  persons  in  unequal  proportion,  all  who  are  in- 
terested in  the  distribution  are  necessary  parties  to  an  action  against  the 
Irostee.  But  when  the  sum  that  each  is  lo  receive  has  been  ascertained  by  a 
proceeding  binding  on  the  trustee,  each  of  the  persons  entitled  to  participate 
in  such  distribution  may  maintain  a  separate  action  for  bis  proportionate 
aliare  thus  ascertained  {Oen.  Mut.  Iru.  Co.  T.  B^ruon,  S  Duer,  168), 

c  Owners  of  real  property  as  tenants  in  comtnon  mit})  sue  jointly  or  separately 
fijr  use  and  occupation  IFirrleT  v.  BkiUr  17  Barb.  149 ;  Jonei  v.  FeUh,  3  Boaw. 
6^  It  was  lield  in  an  action  on  a  bond  given  for  tlie  benefit  of  several  cred- 
itors to  discliar^  an  attachment  under  2  R  9.  12,  §  57,  may  b«  sued  either  in 
tiie  name  of  a  amgle  creditor  or  of  all  the  creditors  {Fearaa  \.  Hitduioek,  3 
Cams.  388). 

A.  In  an  actinn  for  the  hire  of  a  vessel  owned  by  several  persons  Jointly, 
an  the  joint  owners  must  join  aspiaintilft  (Coiter  v.  N.  T.  d:  Erie  R.  R,  3 
Abb  333).  Where  one  had  received  a  sum  of  money,  the  proceeds  of  real 
estate  belonging  lo  tenants  in  common,  it  was  held  that  each  tenant  might 
maintain  a  separate  action  for  his  proportion  of  snch  proceeds  ( Van  Wart  v. 
Prvx,  14  Abb.  4,  note), 

c.  Tenants  in  common  of  a  chattel  must  Join  In  an  action  for  its  conversion. 
If  they  do  not,  and  the  defendant  does  not  object  by  answer  or  demurrer,  he 
cannot  at  the  trial  defeat  a  recovery.  Tlie  damages  will  be  apportioned,  and 
tht  piaintiff  may  recover  for  his  interest ;  and  when  afterwards  the  other  ten- 
ant sues  to  recover  for  his  interest,  the  defendant  cannot  raise  the  objection  of 
L-ioinder  of  his  co-tenant  (1  Chit.  Pi.  68 ;  7  T.  R.  279 ;  5  Hill,  50,  iwfe ; 

UoUeiUaek,  19  Barb.  664).     When  tenants  in  common  of  a  chattel  have 

uniled  in  an  action  for  ita  conversion,  one  of  them  cannot  release  or  settle  the 
iction  BO  as  to  defeat  the  tights  of  the  other  to  proceed  and  recover  hU  poT- 
tioDof  the  damages  [GikJ:  V.  £«/ie(ia,  23  Barb.  120).  How  the  aclinn  may  b« 
^wxeeded  with  allcr  a  settlement  by  or  death  of  one  of  several  plaintiffs,  see 
note  to  g  121,  pott. 

f.  In  actions  brought  by  or  against  executors,  it  Is  not  necessary  to  join 
those  as  parties  to  whom  letters  testamentary  have  not  buen  ii^sucd,  and  who 
have  not  qualified  (Laws  183S,  p.  103) ;  but  all  the  executor?  to  wliom  letters 
have  been  issued,  and  who  have  qualified  should  Join  (Scmntoni  v.  Famer^ 
Bank  of  Rocheiter,  33  Barb.  531 ;  Moore  v.  WOleit,  2  Hilton,  (522). 
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g.  Un  a  promissory  note  given  to  an  executor  or  administr^Llor  on  account 
«tbc  decedent's  estate,  he  may  sue  either  individually  or  in  his  representa- 
tive capacity  {BriglU  v.  Carrie,  S  Band.  433 ;  Mrritt  v.  Seaman,  3  Seldcn,  IfB). 


§118.  [98.]  (Ain'dl849.)     WAo  to  be  defendant. 

Any  peraon  may  be  iniide  a  deletidant,  who  lias  or  claims 
ftii  interest  in  the  controvor^y,  advoi-se  to  the  plaintiff,  or  who 
is  a  Dfcessaiy  party  to  a  complete  determination  or  BOtllement 
of  the  questions  inToIved  therein. 

h.  Aocotmt — In  an  action  by  one  of  eleven  barbor-masters  of  the  port  of 
Mew  Yorfcagainst  anoAerof  them,  for  an  account  of  fees  received  by  him  on 
account  of  the  whole  eleven,  held  that  all  the  harbormasters  should  be  parties 
(Dain  T.  .OtomterKn,  6  Dner,  091). 
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— Tbe  maater  of  «  Teasel  haTing  an  unsettled  ao- 

It  with  her  owner,  for  hU  wafea  and  for  bis  receipts  bora  Ibe  earnings  of 

tlia  Tesael  and  dteburoemeiits  on  ner  account,  assigned  hie  claim  to  a  third 
person.  The  Bsgignee  sued,  and  it  appeared  on  tlie  trial  that  there  was  a  bal- 
ance due  Ttoia  the  defendant ;  held  tliat  the  defendant  could  not  require  the 
master  to  be  made  a  party  to  the  action  for  the  purpose  of  enforcing  an  ac- 
counting (Aaen  V.  Smith,  16  N.  Y.  41d).  Where  an  action  is  brought  bj  the 
assignee  of  a  demand  it  is  cut,  in  ordinary  ca.tes,  ncceasarj  to  make  the  piain- 
Hffa  aasignor  a  party  defendant  (Freeman  v.  Newton,  3  E.  D.  Bmith,  24S).  But 
in  some  cases  the  court  may  order  an  alleged  as^gnor  ofa  claim  in  suit  to  be 
brought  in  as  a  parly  to  protect  the  dereuoant  against  another  action  in  the 
name  of  such  assignor,  in  which  the  execution  of  any  assignment  might  be 
denied  by  the  latter.    (Id.) 

b.  To  cancel  fcandnlent  cartlflcatas. — Where  spurious  certiGcatea  of  stock 
In  a  railway  corporation,  issued  by  the  officer  having  apparent  authority  to 
do  BO,  and  undistlnguishable  on  their  face  from  the  gcnume  ccrtiScales,  are  in 
the  hands  of  various  holders ;  the  corporation  ma^  sue  all  such  holders  in  one 
action  for  the  cancelling  of  such  certificates  (Ni  r.  £  K  Hdeen  H.  B.  Corw.  v. 
BchuyUr,  17  N.  Y.  5U2 ;  and  see  88  Barb.  037 ;  1  Abb.  417). 

t.  Award. — In  an  action  to  set  aside  an  award  of  arbitrators,  the  arbitralors 
seed  not  be  made  defendants  (KnomUon  v.  Mi^kUt,  i.9  Barb.  470). 

it  Fraudulent  deeds. — In  an  action  by  judgment  creditora,  or  a  receiver,  t« 
■et  aside  alleged  iocumbrancea  on  or  convcvanccs  of  the  judomeut  debtor's  ea- 
tate,  for  f^ud,  and  to  have  the  estate  applied  10  satisfy  plamtif'B judgments,  the 
judgment  debtor,  and  all  the  iocumbrances  or  granleca  of  the  estate,  should 
be  united  aa  defendants  (Jforfon  v.  H-ViJ,  S3  Barb.  30;  II  Abb.  421:  and  see 
WaOatf.  V.  Eaton,  5  How.  99 ;  Jacot  v.  B/yle,  18  How,  106 ;  B<we  v.  Moihirr,  28 
Barb.  387 ;  Slmter  v.  Bniinard,  39  Barb.  35 ;  Co£T.  Piaa,  33  Barb.  138 ;  JHeed 
T,  Stryker,  13  Abb.  47 ;  reversing  6  Abb.  lOO ;  Vanier-pooi  v.  Van  VaUcenburgh, 
3  Selden,  190),  and  an  incumbrancer  should  be  made  a  party  althou^  a  re^ 
dent  out  of  the  State  (Gray  v.  Soh^nek,  4  Corns.  480).  But  one  who  innocently 
accepted  a  deed  of  the  property  for  the  benefit  of  the  alleged  fraudulent  grantee 
and  who  has  conveyed  in  accordance  with  the  trust,  Is  not  a  proper  party 
(^pteer  t.  Hunter,  14  Abb.  4).  Where  the  complatot  against  the  original 
debtors  and  their  assignees,  seeks  to  set  aside  an  assignment  mode  for  the 
benefit  of  creditors,  it  is  not  necessary  to  malie  all  the  creditors  parties  defend- 
ant. The  asBiffnees  in  such  case  represent  all  the  creiiitors  interested  in  the 
trust  It  would  be  otherwise  if  the  action  were  to  establish  and  carry  out  the 
assignment,  or  for  portions  of  the  trust  fund  (BaiJe  (f  BriiM  XoriA  Ameriea 
r.  8u>/aam,  0  How.  379). 

t.  In  an  action  by  creditors  against  an  asdgnee  for  the  benefit  of  creditora 
for  an  account  and  to  have  tbe  assignment  to  the  defendant  reformed,  held 
that  the  assignors  and  the  persons  to  be  affected  by  tbe  alteration  of  tbe  as- 
signment were  necessary  parties  defendant  (Oamer  v.  WnglU  34  How.  144). 

/.  HeiiB  and  Next  of  Kin. — An  action  againat  belrs  to  recover  a  debt  of 
their  ancestor  must  be  against  the  heirs  jointly  and  not  separately  (Laws  1887, 

6637,  %  73,)  but  this  does  not  malie  them  joint  debtors  (Kdiogg  r.  Olmslaad,  6 
ow.  487). 

ff.Theterm"neitofkin"ssusodintbestatuteaathorizingactfonBtobabrongbt 
against  the  next  of  kin  of  any  deceased  peraon  to  recover  the  value  of  any  as- 
sets paid  to  them  tty  an  executor  or  administrator,  means  those  to  whom, 
nnder  the  statute  of  distributions,  tbe  personal  estate  of  the  deceased  would 
pass,  and  includes  the  widow  of  the  deceased,  but  not  the  husband  of  such 
widow  (Merchants  Int.  Co.  v.  Binman,  84  Barb.  410). 
A.  Btoohholdera. — In  an  action  to  charge  stockholders  personally  wib 


plaintitf(rounffv.  ilT.  Z.  ofui  i^rpool SfAunxA^  Cb  10  Abb.  229).  Insnchaii 
action,  the  corporation  is  not  necemaiily  a  party  danndant  {Pttkint  v.  tjhwrA, 
81  Barb.  84). 
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a.  msotment— lyeotnunt  for  Do«r«r. — See  poll,  %  4BS. 
i.  BzscntoiB — Legaoioa. — In  an  tuition  ag^nst  an  executor  for  the  recoverj 
oTb  leg»cj  whicb  the  executor  alleges  has  been  paid  bj  tiim  to  &  atniiiger,  for 
the  beneSt  of  the  legatee,  the  stianger  need  not  be  joined  as  a  dcfendaut  {Olta- 
tm  T  Thajter,  24  Barb.  62).  In  an  action  bj  a  residuary  legatee  for  bis  Bhara 
of  the  residue,  all  persons  interested  in  tbe  residue  muB(  be  made  defendants 
(TmTidie  t.  H<a,  8  Abb.  30a  i  and  see  Ttncntr  t.  Tooitg,  3S  Barb.  598). 

c  The  executor  of  D.  H.  died,  leaving  funds  of  his  testator  mingled  with 
bis  own,  and  they  passed  so  mingled  into  Che  hands  of  his  executor,  the  de- 
fendant ;  held  that  in  an  action  b;  a  Icettee  named  in  the  lyill  of  D.  U.  the  rcsi- 
duan- legatees  named  Id  said  will  a)io\S.A\»-pBi\ira(Theotix/ieai  Seia.  of  Auburn 
T.  KiUogg,  16  N.  Y.  84). 
Bee  note  to  section  117. 

d.  Foreclosiir& — The  owner  of  the  equity  of  redemption  is  a  necessarj 
p»ny  to  a  suit  for  the  foreclosure  of  a  mortgage.  And  the  objection  Uiat  he 
UDOt  made  aparty  ma;  be  made  by  the  mortgagor  in  hie  answer.  The  fact 
that  the  deed  from  the  mortgagor  to  the  present  owner  of  the  equity  of  re- 
demption was  not  recorded  at  the  time  of  the  commencement  of  the  suit,  and 
of  the  filing  the  notice  o(  lit  pendent,  does  not  excuse  tlie  omission  of  the  own- 
er of  the  equity  of  redemption  as  a  party  (Ilaliv.Ndton,  23  Barb.  88;  14  How. 
ffi.and  see  Oritwold'v.  Paielvr,  6  Abb,  113).  "Where  the  mortgagor  has  parted 
with  all  his  interest  in  the  premises,  and  the  owner  of  the  equity  of  redemp- 
tion is  personally  linble  for  any  deQciency,  it  is  not  necessary  to  make  the 
mortgagor  a  paity  defendant  (Drwry  t.  OUiTk,  IS  How.  434).  And  where  tbt- 
tnnigagOT  bad  previousiy  entered  into  a  written  agreement  with  a  person  to 
conrey  the  premises,  held  that  although  such  person  was  a  proper  party  de- 
tendant,  (be  omission  to  make  him  a  party  would  not  prevent  the  rendition  ofa 
valid  judgment ;  and  w?»Af0,  the  non-joinder  of  such  person  cannot  betaken 
■dtaolage  of  by  demurrer  or  answer  (Orooke  v.  OJSsgin;  14  How.  1$4>. 
Every  pftrty  interested  in  the  division  of  the  proceeds  of  the  estate  should  b« 
tnsde  a  party  defendant  [DeTitim  v.  Nanny,  8  Barb.  818).  The  wife  or  widow 
of  the  mortgagee  must  be  made  a  party  to  bar  her  dower.  (Ih.)  Even  on  the 
IbreckMnre  of  a  mortgage  given  lo  secure  purchase-money,  the  wives  of  tb« 
gnolees  of  the  mortgagor  are  necessnrypartiea  in  order  lo  extinguish  their 
eonUngent  rights  of  dower  (iftfl  v.  Van  Yoorhia,  23  Barb.  125 ;  10  Abb,  162). 
And  the  same  was  held  in  the  Saperior  Court  at  Qeneral  Term.  See  note  Vi 
KCtion  lU,  anta, 

&  Id  a  suit  to  foreclose  a  mortgage,  one  who  clEums  adversely  to  the  title  or 
the  mortgagor,  and  prior  to  the  mortgage,  cannot  properly  be  made  a  party 
defendant  lor  the  purpose  of  trjine  the  validity  of  such  adverse  claim  of  titia 
(Ovuiag  y.  Smith,  2  Seldcn,  S3).  But  prior  incumbrancers  may  be  made  pai^ 
ties  (o  have  the  amount  due  tbem  liquidated  (HeUov^  v.  Jbleomb,  2  Barb.  24 ; 
and  see  Chapman  v.  Drap&r,  10  How.  367). 

/  To  Mt  aside  '  ~ 

defendant  in  the  ai 
S  Code  Bep.  31). 

f.  Fortiga  State. — Although  a  sovereign  or  sovereigTi  state,  in  his  or  its  po- 
litical capacity,  cannot  be  sued  in  the  courts  of  another  state  for  the  purpose 
ofeitforeiitg  any  remedy  against  them,  yet  a  foreign  state  may  be  made  defend- 
Ut  in  an  action,  to  give  it  ao  opportunity  to  appear,  and  thus  enable  a  court 
todecide  more  inteTligenlly  in  relation  lo  demands  which  are  sought  to  tw 
ufbrced  against  other  defendants(Jfo»ninfT.  'ihe  8laU<yf  MiearagTia,  14  How. 
SIT). 

k.  In&nt— Where  ao  Inbnt  is  a  party  lo  a  contract,  in  an  action  on  sach 
eODtract  it  is  necessary  to  make  the  induit  a  partv  (Sieeam  y.  Hooker,  18  Barhw 
SS6,  reTcrsing  B.G.,  12  id.  503;  6  How.  167 ;  BuOer  v.  Morru,  1  Boew.  838). 

i.  ITAgUsBiioe. — Where  the  plaintiff  complained  that  white  a  passenger  in 
the  an  of  the  Harlem  Bulrood  Company,  he  was  injured  by  the  comoint 
Mgligence  of  the  servants  of  that  com^Hiny  and  the  servants  of  Uie  New  Haroa 
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lUlroad  Coupan; — Queiy.  whether  the  plahtUff  can  Join  both  companies  ta 
defeodanU  i^Coigrvcii  v.  JV,  K  aiid  Ilurkir.  H.  It.  Gump..  S  Duer.  383 ;  20  N.  Y. 
W2).  Master  and  servant  may  bt  joined  aa  dtfcndants  in  an  aelion  to  recover 
(br  the  negligence  of  the  servant  [Sontfoit  v.  IJnghu,  3  E.  D.  Smith,  591). 

a.  PBititloiL~3e«  note  to  ucliun  448,  potL 

b.  FaitnoiB.— The  deftuidaiits  were  piulners,  and  u  sueh  contracted  to  re- 
ccive  and  Belt  on  comniUBion  a  quantity  of  lumber  to  be  forwarded  to  them 
by  tbe  plaintiff.  Before  it  was  all  sold,  Briggs  retired  from  the  firm,  and  the 
business  was  continued  by  Tose  on  his  own  account, — held  that  BriM  wa« 
jointly  responsible  with  Vow  to  the  plaintiB'  for  Uie  proceeds  of  the  lumber 
received  by  Vo»e  after  the  dinBolullun  {Brigg»  v.  Vote,  IS  N.  Y.  4T1 ;  and  see 
HarS/at  v.  Po*l,  1  Boaw.  28).  Fer^omi  giving  credit  to  a  firm  sujipoeed  to 
consist  of  five  persons,  without  any  knowledge  of  two  other  partners,  in  the 
absence  of  any  allegation  or  proof  that  the  connection  of  those  li         '"'   "^'  " 


firm  was  notorious,  or  was  in  any  way  diM^lnst'd,  hare  the  right,  but  are 
not  bound,  to  sue  all  the  partners  {BfuiBit  v.  Bird/nU,  29  Barb.  640).  A  partner 
making  a  sale  with  warranty  in  his  own  name,  witliaut  disclosing  the  fact  of 
the  sale  being  on  behalf  of  a  partnership,  may  be  sued  alone  ICuokingham  y. 
Lather,  38  Barb.  656).  And  wliere  one  of  several  partners  makes  a  joi'tl  and 
Bcveral  promissory  note,  and  subscribes  to  it  the  name  of  liis  firm,  he  may  bo 
sued  on  such  note  alone  without  joining  the  other  partnersl^'jU'tc  v.  ijr(naird,35 
Barb.  B5). 

c.  Where  a  lease  is  made  lo  two  partners,  and  they  afterwards  dissolve  th« 
partnership,  and  agree  to,  and  do,  each  occupy  separately  distinct  portions  of 
the  demised  premises,  they  do  not  thereby  ^ect  the  lessor's  right  to  maintain 
on  action  for  the  rent  against  such  lessees  Jointly  iHiirlbut  v.  Pa»t,  1  Bobw. 
88 ;  see  Sf.  i^uTi  Church  v.  Fbni.  34  Barb.  18). 

d  Aa  to  the  case  of  two  Dnns  having  one  common  membei.  and  one  flim 

rbrming  work  for  the  oUier,  how  it  must  be  sued  for  (Engtu  v.  Fvmm,  i 
D.  Bniith,  587 ;  Dtcker  v.  Fu.miu,  14  N.  T.  611 ;  reveraing,  8  Duer,  687, 
ud  see  18  N.  Y.  7e). 

I.  The  personal  representative  of  a  deceased  ilartner  cannot  be  Joined,  as  ■ 


VoorhSa  v.  BaxUrr.  1  Abb.  45 ;  S.  C. ,  18  Barb.  593 ;  MoonhovM  v,  BaBoa,  16 
Barb.  289  ;  JVo^y  v.  Svydam,  80  Barb,  110 ;  Dubois  case,  8  Abb.  177 ;  contra, 
Sieart  v.  Towiuend,  U  How.  460 ;  Parker  v.  Jatkmn,  16  Barb.  34).  The  objeo- 
tioD  ia  waived  if  not  raised  by  demurrer  (Wright  v.  Sam,  6  Bosw.  600). 

/.  ReoslTer. — The  receiver  of  a  bank  should  not  be  Joined  as  a  party  de< 
fendant  in  an  action  against  the  bank  on  a  mere  money  demand  where  no  re- 
lief is  prayed  and  no  cause  of  action  shown  against  such  receiver  (Anu)ld  t. 
Baffolk  B'k.,  27  Barb.  434). 

g.  Relief —CertiUn  securities  were  by  the  owners  deposited  wiili  A.,  sa  agent 
to  sell  Ihem  or  negotiate  loans  on  them.  A.,  in  violation  of  the  trust,  disposed 
of  llie  securities  to  various  parties  ;  whereupon  the  owners  brought  suit  against 
A.,  and  all  the  tranaferrees  of  the  securities,  praying  appropriate  relief  against 
each  as  the  nature  of  the  transaction  with  each  required,— held  that  the  traas- 
ftrreee  could  not  be  joined  as  defendants  [Ltxington  ct  Big  Sandu  B.  B.  Oo.y. 
Ooodmaii,  li  Abb.  493 ;  15  How.  85 ;  29  Barb.  469). 

k.  Bhaiiff  and  deputy — A  sheriff,  although  not  preaeni  when  goods  ar« 
wrongftiUy  taken  by  his  deputy,  is  yet  liable  as  a  trespasser  for  the  acts  of  Qm 
deputy,  and  may  therefore  be  Joined  with  the  deputy  as  a  defendant  In  an 
action  for  the  recovery  of  damages  for  the  wrongful  taking  (King  v.  Orter,  4 
Duer,  431;  see,  however,  WaUrburg  v.  Wetla-oeU,  5  Selden,  598;  MoTtU^nt. 
Iforloa,  6  Barb.  287 ;  JVfeAtifi  v.  MuJmel,  ZS  N.  Y.  209). 

i.  Tort — Slandeo'. — It  ia  not  neceasary  lo  Join  all  the  parties  to  a  tort  as  de- 
ftndants;  one  or  more  or  all  may  be  sued  jointl^f,  or  each  separat^y(,S  Johns. 
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so,  31 :  HkhaU  t.  MtiAadi,  SS8  N.  Y.  269).  Where  a  tort,  however,  consisU  of 
>  rertiol  sl&ader  bv  two  or  more,  a  separate  action  muBt  be  brought  fu^alnat 
Mcfa,  they  cannot  be  sued  Jointly.  (i%.  FWigtA  v.  iiiiinutOTi,  a  Abb.  431>  8m 
inDotetogll4 

a.  To  stay  procoedlnes  on  a  jtidgment— In  an  action  to  Btay  procecdiDgs 
on  ajadgment  against  three  defbndantB  brought  by  one  or  said  defendants, 
tgainst  ihe  plaintiff  in  the  flrat  suit,  and  a  eeneral  assigtiee  of  the  said  defeiid- 
lolB,  it  was  held  that  the  other  two  defendants  in  the  first  Judgment  should 
have  been  made  parties  (Bmuri  v.  Talimadge,  16  How.  825). 

i.  Vandcn'  and  Vsndos. — Wbere.  after  a  vendor  of  real  estate  has  conveyed 
it  with  oovenants  for  title  and  warranty,  a  mortgage  is  discovered  unsatisUed 
of  record,  but  which  the  vendor  inusts  is  Hitisflcd.  the  vendee  of  the  land 
may.  In  an  action  to  have  the  mortgage  satisfied  of  record.  Join  his  vendoi 
ind  the  holder  of  the  mortgage  as  defendants  ( Wandie  v.  Tumej/,  S  Doer,  661), 
"Hie  vendee  of  an  estate  is  a  neceaaary  party  to  an  action  to  stay  waste,  inter- 
mediate the  contract  for  sale  and  the  comptetion  of  the  contract  {Kidd  v.  Den- 
nixm,  8  Barb.  9).  In  an  action  for  specific  performance  of  the  contract  to  con- 
Tey  several  lots  of  land,  being  part  of  a  tract  owned  by  one  of  the  defbndants, 
and  upon  which  he  had  given  mortgages  prior  to  the  contract,  to  sell, — held 
Ibat  the  prior  mortgagees  were  improperly  made  parties  defendants  to  the 
■etioo  {Chapman  v.  Draper,  10  How.  367). 

«.  PtlnolpRl  and  Boroty. — Where  a  principal  and  his  sorety  are  liable  npon 
the  same  instniiheot  they  may  be  sued  jointly  in  one  action  iVarmaa  v.  Pla»», 
38  N.  Y.  3S6 ;  £«  Kay  t.  SAaw,  2  Duer,  626).  Where  the  liability  arises  on 
different  instmments,  although  on  the  same  paper,  they  cannot  be  &ued  jointlr 
(kl  Da  mdder  v.  Bchermerhom,  10  Barb.  6»8;  AUen  v.  Fofsait,  11  How.  218). 
And  where  a  promissory  note  had  a  guarantee  written  upon  it,  the  tuurt  held 
that  the  maker  of  the  notoand  the  guarantor  could  not  be  included  in  the  same 
Ktion.  (Id.  and  Pluden  v.  Dingee,  4  E.  D.  Bmich,  379 ;  Bmotter  v.  Siie/usa,  i 
Bdden,  214). 

i,  Romady  for  Smpropet  Joduder  of  defendanta. — Where  there  Is  «n  im- 
proper joinder  of  parties  defendant,  and  that  fiict  does  not  appear  on  tlie  fhcw 
of  die  complaint,  the  remedy  is  by  motion,  to  strike  out  the  defendant  to  im- 
jWDperlyJomedtaiifoyv.  fiHtoriy,7How.495i  Wayne  Co.  Co' I). 


§  119.  [99.]  (Am'd  1S49.)    Parties  to  b«  joined,  die. 

Of  the  parties  to  the  action,  tbose  ^bo  are  united  in  interest 
must  be  joined  as  plaintiffi  or  defendants ;  but,  if  tbe  coDsent 
of  any  one  who  sboald  bave  been  joined  as  plaintiff,  cannot  be 
obtaioed,  be  ma;  be  made  a  defendant,  tbe  reason  tbereof  be- 
ing stated  in  tbe  complaint ;  and  wben  tbe  qnestion  is  one  of  a 
common  or  general  interest  of  manj  persons,  or  wben  the  par- 
ties are  very  nnnieroas  and  it  may  be  impracticable  to  bring 
tiiem  all  before  tbe  court,  one  or  more  may  sue  or  defend  for 
the  benefit  of  tbe  whole. 


«.  Where  the  parties  are  so  numerous  that  it  would  be  Impossible  to  bring 
fhttn  all  in,  or,  if  brought  in,  to  prevent  the  suits  being  continually  abated  by 
death,  or  a  change  of  interest  In  such  a  case,  it  has  been  allowed  for  one  of 
Uie  parties  in  interest  to  commence  a  suit  on  behalf  of  himself  and  all  others 
equ^y  interested  with  him ;  and  this  must  be  distinctly  stated  in  the  outset, 
by  a  proper  averment  In  the  complaint,  because  those  others  might  acquire 
an  interest  in  and  control  over  the  suit,  of  which  it  would  not  be  in  his  power 
to  deprive  them  {amtiA  ?.  Loehoood,  1  Code  Kep.  N.  a  819 ;  Id  Barb.  218;  and 
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L'Amona'ix,n  Barb.  510 ;  Tavmer  v.  Toofcy,  38  Bart.  598).  Thenutureof  Uw 
commoD  interest  of  the  pnrties  matt  appear  to  be  such  as  would  eatitlu  tbem, 
were  they  all  before  the  court,  to  laaintain  the  action  in  their  own  right  or  in 
their  own  namee  {HabuM  t.  Pemberton,  i  Sand.  657).  The  parties  being  thirty- 
five  in  number,  was  held  not  to  be  as  excuse  for  one  Buing  on  bebBlf  of  ul 
[Kirk  V.  Toang,  a  Abb.  4S3). 

a.  A  member  of  an  unincorporated  amodalion  cannot  m^nt^  in  hts  name, 
for  the  benefit  of  the  Hssociatlon,  an  action  on  a  d0I«  given  to  or  held  1^  the 
aasociation,  without  showing  by  his  complaint  the  articles  or  other  Inatniment 
which  gives  him  such  right  or  authoriiy.  The  mere  tact  that  the  sodety  ia 
unincorporated,  and  its  members  numerous,  will  not  warrant  such  a  suit.  Nor 
will  a  statement  that  the  ptaintifi'  is  specially  authorized  to  bring  the  suit  oa 
behalf  of  the  company  {Habieht  v,  Pemherion,  4  Sand.  657).  For  one  may  not 
prosecute  or  defemi  "fur  the  benefit  of  the  whole"  where  the  right  to  be  pro- 
tected or  the  obliffHtion  to  be  enforced  is  not  common  to  all  (Bad  v.  The  Seer- 
grteTU,  21  How.  Sfu).  Persons  having  adverse  or  conflicting  Interests  in  rela- 
tion to  the  subject-matter  of  the  litigatiou,  ought  not  to  be  joined  (Qrant  f. 
Van  SeJioimJiatmi,  S  Paige,  353).  Where  the  r^ht  is  common,  but  there  'a  » 
question  as  to  its  enforcement,  that  does  not  constitate  a  conflicting  interest 
(Brooki  T.  Aot,  88  Barb.  G19 ;  see  Bii/um  v.  Edntittan,  16  Abb.  46« ;  reVg  IS 
Abb.  846), 

b.  A  creditor  cannot  maintain  an  action  on  his  own  behalf  alone  to  set  auda 
an  aasignmenl  for  the  benefit  of  creditors,  made  contrary  to  the  statute  re- 
specting limited  partnerships.  He  mnst  sue  for  the  benefit  of  himself  and  th« 
Other  creditors.  Where,  in  such  a  case,  a  creditor  suet  the  assignee  fijr  him- 
self alone,  the  as.signcc  may  roake  the  objection  for  the  first  time  on  the  trial 
{Orten  t.  Breek,  10  Abb.  42). 

c  The  words  "those  who  are  united  in  interest,"  in  this  section,  refer  to 
■nch  cases  as  those  of  Joint-tenants,  co-trustees,  partners,  Joint-^iwners,  or  joint- 
contractors  simply,  where  in  fact  a  separate  Judgment  in  favor  of  one  of  them 
wonld  not  Ik  proper  on  Ibe  case  as  stated  in  the  complaint  (Jonw  v.  Jflileh,  9 
Boew.  66). 


coimting,  and  to  oblain  a  Judgment  that  tlie  defendant  close  up  his  trust  by 
selliDg  the  assets  and  distributing  the  proceeds,  where  the  creditors  are  so  nu- 
merous that  it  would  be  impracticable  to  bring  them  all  before  the  court 
[Brooka  v.  Ftek,  38  Barb.  SIS). 

e.  It  is  the  right  of  a  party  who  is  sued  to  reauire  that  any  other  person 
jointly  liable  with  liira  shall  be  made  a  coKlefenaant  { Waotter  v,  Chan^>trUn,  88 
Barb.  602).  But  where  joint  debtors  reside  in  different  States,  they  may  be 
sned  separately  in  the  States  having  Jurisdiction  of  their  respective  persons  (w 
property  (ifrown  V.  a'nboZI,  29  Barb.  IJ49);  and  the  Judgment  in  one  State 
against  one  joint  debtor  is  not  a  bar  to  a  subsequent  action  in  another  State 
against  the  other  debtor,    (Id.) 

f.  The  fact  that  certain  parties  in  interest  are  numcroas  and  nnknown,  is  a 
Bufficient  excuse  for  not  Joining  them  as  defendants  iCoe  t.  BeeJcmiA,  10  Abb. 
SMS), 

ff.  The  rule  that  persons  Only  severally  and  not  Jointly  liable  cannot  beJtHnod 
as  defendants,  has  not  as  a  general  rule  been  altered  by  the  code.  The  onlj 
exceptions  are  those  prescribed  by  section  120.  No  exception  is  created  t^ 
§  167,  since  the  causes  of  action  which  may  be  united  under  Chat  section 
must  effect  all  parties  to  the  action  {La  Eoj/  v.  Shaie,  2  Duer,  026). 

h.  An  attorney  claiming  a  lien  on  ajudgment  for  costs  cannot,  in  an  acUon 
to  recover  such  costs,  no  collusion  being  charged,  mike  tbe  judgment  daUor 
a  defendant  {Adanu  t.  Fixe,  40  Barb.  442). 
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§§   120,    131.]  FABTIES  TO  HOTEfl.  138 

<- Joint  action  igabut  Joint  udgnees  of  ft  lease  (Van  Beruielaer  t.  Lamaan, 

10  How.  MS).      "»         ■'  *  "»      ■. 
b.  The  exemlor  or  admlnistiUor  of  a  deceased  JoEnt  debtor  or  owner  of  real 

or  petsonal  ■fftopettj  cannot  be  Joined  in  an  actioa  wilh  the  lurriTor  fo^  a 
den  doe  the  Jomt  oeblon  or  for  ao  iuiurv  to  their  real  propertj  (Bndatam  r. 
ihitf,  23  How.  33S ;  It)  Abb.  119 ;  3fi  Barb.  596). 

e.  Inan  action  b;  a  recover  of  a  judgment  debtor  to  Mt  adde  as  fraudnleut 
a  DOQTeyance  to  one  defendant,  and  a  subsequent  conveyance  of  the  same 
pnjpertj  of  such  defendant  tn  another  defendant,  the  Judgment  debtor  is  a 
n«ce83ai7  party  {Sluiixr  v.  Brainard,  29  Barb.  2fi). 

d  In  an  action  bj  a  mor^agee  of  chattels  for  damages  to  hU  reversionary 
interest,  caused  by  a  sale  ofUiem  In  parcels  wliile  in  Ihe  possession  of  the 
mortgagor  under  an  execuUon  ag^nst  Ida  property.  Query,  Can  a  purchiuer 
ofpanof  the  chattels  be  Joined  aadefendaiit  with  the  parties  directing  and 
nuking  the  sale  (Maiming  r.  Mmaghtm,  28  N.  Y.  53S)  t 

§  120.  [100.]    Partiea  to  hVU  and  notet,  dc. 

FeTBons  seTCrallj  liable  upon  the  same  obligation  or  ioBtni- 
niCDt,  iiiclndiii<!;  tlie  parties  to  bills  of  exchange  and  protnieeorj 
Dotes,  may  all,  or  any  of  them,  be  included  in  the  Bame  action 
at  the  option  of  the  plaintiff. 

A  Although  the  several  parties  to  a  bill  or  note  may  be  sued  in  one  action, 
yet  their  being  so  sued  does  not  make  them  Jointly  liable  {Al/Md  v.  WaHdnt,  1 
Code  Rep.  N.  S.  S43),  or  Joint.dehlor3  {Kdi^  v.  Bradbury,  21  Barb.  081). 

/  An  action  may  be  brought  gainst  the  maker  and  tiie  executor  of  the  jn- 
di^ser  of  a  promissory  note,  although  the  maker  is  solvent,  but  aeparate  Judg- 
ments mnat  be  entered  {Gkurtlaa  v.  Trapp,  S  Abb.  SW). 

a.  This  section  applies  to  an  action  on  a  replevin  bond  {Bramard  v.  Jon«», 

11  How.  569). 

k.  An  action  by  a  subaeqnent  endorser,  against  prior  endorsers,  to  recover 
the  amount  he  has  been  compelled  to  pay  in  a  snit  brourbt  npon  the  note,  la 
an  action  for  vioaey  paid  for  iMu»e<fOi«d^endavit„  ana  not  an  action  on  the 
note  within  this  section  (Barker  t.  Cauidy,  16  Barb.  177),  and  therefor  audi 
an  action  cannot  be  maintained,    (iit.) 

§  121.  [101.]  (Am'd  1849,  1857,  1862.)  listing  mita. 
Action  vihm  not  to  abate. 

Ilo  actios  shall  abate  bv  the  death,  marriage,  or  other  disa- 
bility of  a  party,  or  by  tlie  transfer  of  any  interest  therein,  if 
the  canse  of  action  survive  or  continue.  In  case  of  death,  mar* 
riage,  or  other  disability  of  a  piirty,  the  court,  on  motion,  at 
any  time  within  one  year  thereafter,  or  afterwards  on  a  supple- 
mental complaint,  may  allow  the  action  to  be  continued  by  or 
against  hie  representative  or  successor  in  interest.  In  case  of 
any  other  transfer  of  interest,  the  action  shall  be  continned  in 
the  name  of  the  original  party  ;  or  the  court  may  allow  tiie 
persoD  to  whom  the  transfer  is  made,  to  be  sabetitated  in  the 
aetioQ. 
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134  ABATKKXiTT   OF   kCfnOS.  [§  131. 

After  a  rerdict  shall  be  rendered  in  any  action  for  a  wrong, 
snch  action  shall  not  abate  by  tlie  deatb  of  any  party,  bat  the 
ctse  shall  proceed  tlicreafter  in  t)ie  same  manner  aa  in  cases 
where  the  cause  of  action  now  Biirvivea  by  law. 

At  any  time  after  the  death,  marriage,  or  other  disability  of 
the  party  plaintiff,  tbe  conrt  in  which  an  action  is  pending, 
upon  notice  to  such  persons  as  it  may  direct,  and  upon  appli- 
cation of  any  peraon  aggrieved,  may,  in  Its  discretion,  order 
that  the  action  be  deemed  abated,  unleas  the  same  be  contin- 
ued by  the  proper  parties,  within  a  time  to  be  fixed  by  the 
court,  not  lees  than  six  months  nor  exceeding  one  year  from 
tbe  granting  of  the  order. 

a.  AotiDBB  ootnmMiced  pdor  to  the  Coda. — It  wss  held  that  a  bill  of  re- 
Tlvor  EiDd  supplement  was  neceasary  to  revive  a  auit  commenced  before  Jutv, 
1848,  except  ht  cases  where  the  pan;  soafflit  to  be  made  a  defcadant  would 
voluntarily  come  in  be  a  party  to  Ihe  Buit  {PhiUipi  v.  Drake,  1  Code  Rep.  G3  ; 
6piei'  v.  Itobinacm,  9  How.  S31).  It  was  aflerwarilB  adjudged  that  this  section, 
BO  &r  as  it  is  made  applicable  to  suits  pendinj;  before  July,  1848,  and  to  trans- 
fere  of  interest  made  l>efore  that  time,  is  unconstitutional  ( Vroorman  t.  Jtmeg, 
6  How.  369 ;  1  Code  Rep.  N.  B.  80). 

b.  Action  by  Corporation. — An  action  bv  a  coiporation  is  not  abated  by 
the  dissolution  of  the  eorporalion,  but  may  be  coDtmued  without  any  applica- 
tioD  to  the  court  in  its  corporate  name  (i^.  T.  Marikd  Iron  Works  v.  Smith, 
4  Duer,  362). 

B.  CroB»«it — The  provision  authorizing  a  suit  to  be  revived  against  the 
executor  of  a  deceased  party,  applies  as  well  to  a  defendant  in  a  cross-bill  as 
to  the  ori^nal  suit  (HalfiJd  v.  Bloodgood,  1  Code  Rep.  N.  9.  813). 

d.  Party  olvllly  Dead.— When  tbe  plaintiff  or  defendant  in  a  civil  action 
Is  sentenced  to  imprisonment  in  the  Btate  prison,  although  only  for  a  t«rm  of 
veaiB,  the  suit  is  abated  {& Brian  v.  JIagau,  1  Duer,  664 ;  Frttntan  t.  Frank, 
10  Abb.  370). 

e.  Death  of  Solo  FlalntlS— On  the  death  of  a  sole  plaintiff  tbe  defendant 
is  entitled  to  have  the  action  continued  in  the  name  of  the  representativCB  of 
the  decedent  {Ridgeao}/  t.  Bulkley,  T  How.  209) ;  or  after  a  year  a  supplemental 
complaint  filed  within  a  time  to  be  prescribed  by  the  court  {Green  v.  Bai«t,  7 
How.  201) ;  or  to  have  the  original  complaint  dismisiwd  (Banta  v.  MareeBut,  3 
Barb.  873)  ;  hut  tbe  personal  representatives  of  a  deceased  sole  plaintiff  are 
not  boona  to  continue  an  action  commenced  by  the  decedent  against  an  IdhoI- 
Tent  defendant ;  especially  when  for  other  reasons  tbe  olyect  of  the  suit  cannot 
be  obtfuned  by  reason  of  facta  which  occurred  or  came  to  the  plaintirs  knowl- 


edge alter  the  commencement  of  the  action.  In  such  cases  the  court  mav 
allow  the  personal  representatives  lo  discontinue  without  costs  (id.') ;  or  wita 
costs  to  be  paid  out  of  the  decedent's  estate  (lif.,*  and  see  ChoaicJc  v.  Dima,  S 
Beavan,  290).  One  who  succeeds  another  in  the  adminlBtration  of  an  estate 
may  continue  a  suit  commenced  by  his  predecessor :  he  is  not  compelled  to  do 
to  against  his  ':;ill  (.Botn  v.  Pine,  1  Hill,  SIS). 

/.  Where  intermediftte  the  argument  nnd  decision  of  a  motion  to  strike  out 
an  answer  the  plalntltf  died,  held  that  the  order  deciding  the  motion  could 
not  be  entered  nntil  bd  order  was  obtained  reviving  the  action  in  the  name  of 
the  proper  party ;  and  that  the  order  could  not  be  entered  nunc  pro  tunc  as  of 
the  day  when  the  motion  was  submitted  (Rfsd  v.  BuOer,  11  Abb.  138).  Aa  to 
the  cases  in  which  an  order  or  Judgment  maybe  entered  nun«  jnv  tnno,  see  id.; 
£eac/i  V.  Qregory,  %  Abb.  203. 
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§  121.]  ABATEUENT   OF  AOTIOHi.  185 

a.  The  demh  of  a  sole  pltdnliff,  before  rerdict,  suspends  all  farther  pro- 
i^erdings  in  the  actirm,  except  movine  to  have  the  plaintiff's  represcntativa 
brongbi  in  as  plaintiff  {Jani*  r.  PHeh,  14  Abb.  48).     If  the  pMnllff'H  rcpre- 

'  aentatlvts  do  not  move  for  leave  lo  continue  the  action  the  defcndunt  maj 
Move  that  they  continne  it  {id.),  or  that  the  complaint  be  dUmiased.    {Id.) 

b.  The  death  of  the  plaintiff  in  a  foreclosure  suit,  after  the  usual  decree  for 
■le  by  a  referee  does  not  prevejit  the  referee  fhira  proceeding  lo  ninke  the 
Bale,  and  executing  a  deed  to  the  purchaser  (Lj/nde  v.  O'DonnSl,  31  IIoiv.  34i. 
It  is  not  neceasarr  to  revive  the  action  and  bring  in  the  rcprcwntativca  nt  the 
deceased  plaintiff  (Id.)  Semble,  the  deaUi  of  party  after  verdict  or  lutcrlocu- 
tory  judgment  or  report  of  referee  does  not  in  any  action  prevent  the  entry  of 
jn^ent  {RetdY.  BvOer,  11  Abb.  l28;Scranlon  v.  Bailitr,  1  Code  Rep.  S.  8.'88>. 

e.  After  the  death  of  a  sole  plaintiff  the  defendant  cannot  move  to  dismiaa 
the  complaint  for  want  of  prosecution  until  Uie  action  has  been  revived  by  the 
pbintiff'B  representatives  {Jarti*  t.  Feleh,  U  Abb.  46). 

d.  Where  on  the  death  of  a  sole  plaintiff  hia  executor  did  not  apply  to  con- 
tiaoe  the  action,  bnt  tranaferred  the  eubject  matter  of  the  action  to  A. ;  held 
that  A.  could  not  have  the  action  continued  ib  hia  name  {Rogen  v.  AManee, 
n  How.  97). 

e.  A  plaintiff  euing  as  special  receiver  having  died  pending  the  action,  his 
t<iceea»>r  waa  allowed  to  continue  the  action  by  supplemental  complaint 
(JUhmt  t.  ifurray,  18  How.  646). 

/.  An  administrator  of  a  deceased  plaintiff  may  liave  leave  to  continue  the 
action,  if  the  pleadings  sliow  a  cause  of  action  which  tumiBei,  without  regard 
to  the  n)«rjl>  of  the  action  (Wing  v.  KeMuiin,  3  How.  885;  2  Code  Sep.  7), 
And  i(^  in  an  action  (o  recover  real  property,  the  pli^ntiff  ahould  die,  leaving 
a  widow,  she  need  not,  as  widow,  join  m  an  application,  on  the  part  of  the 
hara,  for  leave  to  continue  t)ie  action  in  the  name  of  the  heir  (AA  r.  Coolc,  S 
Abb.  a8»). 

g.  Death  of  one  of  sareral  Flafntins,  Parbiers. — In  an  action  by  the  sev- 
eral members  of  a  firm,  on  the  death  of  one  of  the  plaintiff^  a  member  of  tha 
Ann,  the  right  of  the  remaining  members  to  continue  the  action,  in  a  caae  in 
which  the  nght  of  action  survives,  is  unaffected,  and  no  leave  to  continue  the 
actioa  is  necesary,  because  no  one  is  to  be  substituted.  A  suggestion  on  the 
recind  is  sufllcienL  This  section  applica  only  in  the  case  where  a  represen- 
tative, or  successor  of  the  deceased,  is  to  be  substituted  as  a  party  {Taylor  v. 
Chirak,  9  How.  190 ;  La  OKaite  v.  LH^,  IS  Abb.  7 ;  21  How.  802). 

h.  DaaMi  of  one  of  aevaral  Plnlnliffa, — Where  some  of  several  complsin- 
uils  die,  and  the  cause  of  action  does  not  survive,  but  continues  as  to  the  sur- 
vivors, the  latlter  cannot  Ik  compelled  to  revive  the  suit  as  to  the  represen- 
tatives of  the  deceased  complainants  ( W^iiamMn  v.  Moort,  5  Sand.  847).  The 
snrvivors  have  a  right  to  proceed  with  their  suit.  It  is  the  privilege  of  a  defen- 
dant, in  such  a  case,  to  have  an  order  requiring  Buch  representatives  to  show 
cuise  why  the  suit  should  not  stand  revived  in  their  names,  or  that  the  suit 
be  dismisacd  so  far  ae  their  interests  are  concerned.  To  obtain  such  an  order 
a  pauim  must  tte  presented.  Section  121  of  the  code  does  not  apply  to  such 
a  case.    (Id.) 

£.  In  an  action  by  tenants  In  common  for  conversion  of  personal  property, 
if;  penditig  the  action,  one  of  the  plaintiffi  dies,  the  action  may  be  continued 
by  the  survivor,  without  bringing  in  the  personal  representative  of  tlie  de- 
ceased (Buchman  v.  IfreU.  13  Abb.  119 ;  SS  Barb.  698 ;  22  How.  233),  and  as  to 
transfer  of  the  Interest  or  settlement  of  the  action  by  one  of  several  plainliK 
In  such  an  action  (see  Oock  v.  Keruida.  29  Barb.  120), 

J.  AilcT  the  death  of  one  of  several  plaintiBb  in  an  ^ectment  suit,  com- 
menced before  the  code  took  effect,  a  motion  was  made  by  the  eorviving 
plalntin^  at  special  term,  to  substitute  the  names  of  two  individuals  and  tha 
people  of  the  State,  to  prosecute  the  suit,  as  representatives  or  saccesaors  in  iD- 
ter^  of  the  deceased  plaintiff;  It  being  a  matter  of  doubt  which  of  the  three 
panics  proposed,  was  entitled  to  the  right  The  motion  was  denied  {SL  John 
t.  Wet,  i  How.  820 1  8  Code  Bop.  86 ;  ufflnned  on  appeal,  10  How.  253> 
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184  IB&TEWEHT  OF   ACnOV.  [§  121. 

a.  Where  oae  of  aereral  pl^tifi  dies  peoding  aa  actlan,  the  ctrase  of 
-which  suiriTea,  and  the  defeDdaatentersJudgmcntagEilast  ail,  no  order  to  pro- 
ceed by  or  aEBinat  the  BurrivlDg  plainti^  having  beea  made,  the  Judgment  !• 
Irregnliir,  and  will  be  wt  aside.  And  the  judgment  cannot  be  amend^  and  al- 
lowed to  stand  as  ag^JiM  the  aarviviiig  plaintiffs  (Holmtt  t.  Honie,  8  How.  S88)> 

b.  Death  of  a  sole  Defendant.— Where,  pending  au  action,  and  before  Tei^ 
£ct  or  ioterlocnloiy  Judgment,  a  sole  defendant  dies,  his  representativeB  can- 
not have  an  order  againat  the  wislies  of  the  plaintiff,  to  be  Bubstituted  as  de> 
fendanta  in  the  action  (Ktene  t.  La  l''brge,  1  Bosw.  671 ;  16  How.  377).  In 
tliat  ca.>)e  ttio  motion  or  the  deceased  defendant's  representatives  was  denied 
without  costs,  but  leave  was  eiven  to  them  lo  enter  an  order  that  the  action 
be  discimtinued,  unless  the  plaintiff  within  ten  days,  consented  to  an  order 
that  the  action  should  be  continued  againat  defeniiant's  representatives.  An 
action  for  the  recovery  of  possession  of  specific  real  or  personal  proper^ 
against  a  sole  defendant,  whollj  abates  if  the  defendant  dies  l^efore  verdict  rr 
Jud^cnt ;  and  the  court  has  no  power  in  sucii  case  lA  order  the  action  to  ba 
continued  against  the  personal  representatives  of  defendant  {ILrptim  v. 
Adanu,  5  Abb.  351 ;  Motelj/  v.  Jfiwfp,  11  Abb.  105 ;  Pulnam  v.  Fan  Auren,  T 
How.  31 :  Jiotels  V.  Albang  Jf.RS.  Co.,  14  How.  71 ;  overruling  ffiiU«jA  t. 
Bl>rtel.  4  How.  858). 

e.  On  the  deatb  before  verdict  of  a  sole  defendant  in  an  acUon  lo  recover 
damages  for  denth  by  wrongful  act,  tlio  action  maj  be  continued  against  the 
personal  representatives  of  tho  doceast'd  (see  Ytrton  v.  WitieaU,  16  How.  8  : 
J>okU  v.  Wuiaa,  15  How.  li!8 ;  in  efi'ect  overruling  2fwton  v.  WineaO,  14 
How.  42). 

d.  Where  an  action  is  commenced  againat  a  defendant,  and  pending  the  ac- 
tl<m  he  dies  and  hia  adminialrators  are  subiitituted  as  defendants  [qt.  at  their 
instanceor  the  inatance  of  liie  plaintiff],  and  tlie  action  is  continued  against 
them,  without  any  preaeutment  of  the  plumtilTs  claim  to  them,  or  oSer  to  re- 
fer under  the  revised  statutes,  the  plaintiff  can  recover  coals  if  be  succeed  In 
the  action  (Tindaii  y,  Jonci,  19  How.  469,  overruling  previous  decisions  lo  the 
contrary). 

A  Dsathof  one  of  aeTeral  dsfondants. — "If  a  defendant  shall  die  and  the 
cause  of  action  shall  not  survive,  and  the  complainant  shall  neglect  or  refuse 
to  procure  an  order  for  the  revival  of  the  suit,  the  court  may  order  it  lo  stand 
revived,  upon  the  petition  of  a  surviviiie  defendant,  agaihst  the  representa- 
tivea  of  tlic  deceased  party  (2  R  S.  1H4,  %  ISO)  In  such  case,  Itio  surviving 
defendant  may  proceud  against  such  representatives,  in  the  same  manner  as  a 
complainant,  lo  compel  them  to  appear,  abide  tlie  answer  of  the  deceased 
party,  or  answer,  if  an  answer  be  reonired,  or  to  have  the  bill  or  hia  petition 
token  as  confessed  agsinst  them  \  and  tlie  court  may,  in  its  discretion,  stay  the 
■ait  as  against  him,  unlil  such  proceedings  have  been  liad  "  (Id.  %  131).     These 

BovisionB  are  referred  lo,  as  though  still  in  force,  in  Kaiie  v.  Li^arga  (16 
ow.  8J7).  Where  one  of  several  defendiinls  died  pending  the  reference  of 
■a  action  of  foreclosure,  and  the  plainllff  auflered  more  Clian  a  year  to  elapee 
without  taking  any  step  in  the  action,  tlie  surviving  defendant  moved  to  hava 
it  dismiESed  as  ai,'ainst  hini.  The  court  diri^cled  the  action  to  lie  dismiased  M 
lo  the  surviving  defendant  with  cosLi,  unless  the  plaintiff  within  sixly  days 
Oljtaincrt  leave  to  file  and  serve  a  aupplenieiiLil  complaint  {Chapman  v.  Fhtt«r, 
15  How.  211).  Where  pending  an  action  for  Irespass,  one  of  the  defendants 
die,  the  plaintiff  may  treat  the  action  as  abated  ss  a^inst  such  deceased  de- 
fendant, and  proceed  regularly  against  tlie  surviving  defendants.  But 
whetlier  or  not  an  order  to  enable  Liin  to  proceed  is  nocoaaiuy,  ia  doubtful 
(Oanfn/r  v.  Walker,  23  How.  405).  fkiablf,  that  by  order  the  plaintiff  might 
proceed  gfptrtMg  against  the  surviving  defendaxils  and  the  representatives  of 
the  decens<;d  defendant,  (/(f,)  Where,  in  such  case,  the  plaintiff  having  proceeded 
■gainst  the  surviving  defendants  and  the  representatives  of  the  deceased  de- 
fendant, was  on  the  trial  pnt  lo  his  election  lo  proceed  against  either  one  or 
the  other,  and  elected  to  proceed  gainst  the  representatives  of  the  deceased, 
the  court  thereupon  dismissed  tlie  complaint  against  the  surviving  defead.-utt« 
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■nd  bdd  (hat  these  defeadanU  might  enter  Judgment  fnr  Ihclr  costs  without 
waitiiig  for  the  diapOMl  of  the  iMoes  as  to  the  oAer  defendants.    (Id.) 

a.  In  case  one  of  several  defendants  dies,  pending  an  action,  ail  that  Is  ne- 
CRMU7  to  put  the  caae  in  a  position  to  proceed,  is  to  obUdn,  within  a  year,  an 
order  that  the  action  be  continued  ag^nst  those  who  liaTe  succeeded  to  the 
InteRMofthe  deceased  pany  (Gordon  T.  Slerlir^,  \a  Bow.  405).  NoUceoftbe 
<{)pIicatioi>  is  nanally  giren ;  but  where  the  suirivlnB  defendants  have  no  in- 
terest in  the  question,  and  would  have  no  right  to  resist  the  motion,  notice  is 
annecomaiy.    {Id.) 

6.  DeaUiaf  ooMof  •ATemlexscrnton,  Ao,  ponding  the  aoUon. — In  ac- 
tlms  by  or  agunst  esecotore,  trustees,  Joint-tenaats,  or  co-partners,  on  the 
demlli  of  one  of  the  executors,  &c.,  the  action  continues  by  or  ^inst  the  sar- 
vivora,  a  suggestion  of  the  death  entered  on  the  judgment  roil  ts  the  only  ad- 
Ation  to  or  alteration  in  the  proceedings  occasioned  by  the  death  {Ltui/iaut  t. 
LMa,  13  Abb.  7 ;  31  How.  302) ;  and  so  of  an  action  by  tenants  in  common  of 
a  chattel  (Suatnom  v.  Brett,  13  Abb.  116 ;  33  How.  233 ;  93  Barb.  GOO). 

e.  Afaatemant  of  •olti  by  or  against  put^o  oSIcera^ — Under  3  R.  8.  447, 
S  iOD^  providing  against  the  abatement  or  discontinuance  of  suits  by  or  against 
certain  putflic  officers  from  their  removal,  or  resignation,  or  ei^pirstion  of 
their  term  of  office,  it  is  optional  with  the  parties  autliorized  lo  apply  for  a 
nbeUtalioB,  whether  they  will  maJte  such  application  or  not,  and  until  tbcy  or 
the  adverse  parties  apply  for  a  suhstituiion,  the  suit  in  to  proccod  in  the 
names  of  the  original  parties  (Jfi(ncA«a{«r  V.  ifemn^n,  10  N.  Y.  104).  The 
italnte  did  not  extend  to  allow  a  aubfiUtution  on  a  writ  of  error  {Ocerteert  of 
Oijrtm  T.  ^KdZs,  1  Barb.  HI). 

d.  Daath  of  jadgmaot  dsbtor  pending  mpplemantai;  proOBOdingB. — 
The  death  of  a  sole  Judgment  debtor  pending  proceedings  supplcmcntarv  to 
the  execution  abates  the  proceedings  (.fiiueiMtf  v.  iVnman,  2  Abb.  230;  B.  C. 
M  How.  114^ 

t.  Death  of  party  pending  an  appeal— Where  a  Judgment  debtor  dies 
pending  an  appeal  from  the  Judgment,  and  after  the  appeal  has  been  argued 
and  sabmitted,  and  Judgment  is  afflrnied,  but  judpnent  of  afflnnance  entered 
itKfl«  pro  tunc  as  of  a  day  before  the  death,  the  Juclgment  creditor  may  proceed 
to  collect  the  judgment,  but  the  repreEentutives  of  the  deceased  cannot  appeal 
nntil  tb^  cause  themselves  to  be  mad^  parties  (BcM/i  v.  Gregory,  2  Abb.  2(>3). 
Ailer  judgment  for  the  plaintiff,  in  an  sclion  of  tort,  and  appeal  taken  by  the 
deftedant,  the  defendant  died,  pending  the  appeal ;  on  motion,  it  was  ordered 
that  the  appeal  might  be  continued  in  the  name  of  his  personal  representa- 
tives [MSigr  V,  (hmn,  7  How.  158).  In  Hcutinga  r.  ItKinky,  (8  How.  175),  the 
court  of  appeals  held  that  section  121  did  not  apply  to  tliat  court,  and  that 
where  a  party  in  a  cause  dies  after  appeal  taken  and  (he  return  filed  in  the 
court  of  appeals,  that  court  lias  power  to  and  will  allow  liis  legal  representa- 
tives to  be  substituted. 

/.  Tiaiufer  of  plalntlfrs  interest.  —  In  case  of  a  transfer  of  the  in- 
terest of  the  plaintiff,  in  the  subject  of  the  action,  it  is  optional  with  the  court, 
on  the  death  of  the  plaintiff,  whether  or  not  to  allow  the  assignee  to  l)e  sul> 
■tituted  and  the  action  ccmtinncd  in  his  name ;  and  on  the  application,  the  de- 
fendant should  lie  heard,  and  his  interest  taken  into  accoant  {Sheldon  v.  Ha- 
•em,  7  How.  388 ;  and  sec  H<wri»  v.  Bennett.  1  Code  Rep.  N.  B.  208 ;  Murray 
T,  aea'l  Mat  Im.  Oa.,  2  Duer,  007 ;  Ford  v.  Damd,  1  Bosw.  6711.  And  the 
superior  court  hold  that  where  a  plaintiff  transfers  his  interest  after  the  com- 
mencement ofa  suit,  no  order  of  substitution  will  be  made,  unless  special  cir- 
cumstances are  shown  to  satisfy  the  court  of  its  propriety  or  necessity  (Hov- 
vA  r.  Ta^or,  11  How.  380 ;  S  Duer,  004). 

g.  When,  pendbig  an  action,  the  whole  Interest  of  the  plaintiff  has  been 
IrinsfcrTed  to  a  third  person,  the  court,  on  the  application  of  such  third  per- 
son, may  allow  him  to  be  substituted  as  plaintiff  {Bank*  v.  MalMr,  2  Bosw. 
eciO).  AlUiough  the  original  plaintiff  sues  us  the  receiver  of  a  bank,  and  his 
qtpointment  as  reckver  is  put  in  issue,  the  court,  on  a  motion  to  substitute 
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the  tnusferee  oTthe  neeira't  interest,  will  not  tir  meh  ianH  :  th&t  can  only 
be  done  on  tbe  trial  of  Uke  cause  (/d.):  nor  will  the  court  on  cuch  a  motion 
CODiider  the  obji-clioa  that  the  complaint  does  not  state  lacls  BuflicieDt  to  con- 
Mitute  a  cause  of  action,    (/d) 

tk  When  two  personii  are  named  aa  delendanta,  and  only  one  ia  served,  and 
Jodcment  ia  thereupon  perfected  aninst  him,  there  JB  do  action  pendioc 
•KalDat  the  one  not  Rerred.  nuUI  he  is  served  (I  Boew.  030  ;  U  Barlk  536 1  2  K 
D.  &nilh,  75).  Bo  that  if  aflerwardg  the  cause  of  action  becomes  vcstixl  In  a 
third  person,  and  then  tlie  defendant  not  previously  served  is  served,  the  sa- 
Bignee  cannot  be  sabstitutcd  aa  plaintiO' in  the  action  against  the  defendant 
last  served  (Eatt  BUer  Bank  v.  Cutting,  1  Bosw.  836). 

b.  Where  a  part;  becomes  ae^cnee  of  the  canse  of  actios,  pending  Ute  ac- 
tion, and  is  substituted  as  plainliD' «■  prir^,  he  takes  the  place  of  his  asdgnor, 
and  is  nibject  to  the  same  right  of  sct-i^  ( Terry  v.  Bobeilt,  15  How.  6S). 

e.  Tranafeir  of  deCsodant'a  interest — Where,  pending  an  action  of  eject- 
ment, all  the  interest  of  the  defendant  in  the  property  was  transferred  to  A., 
by  operation  of  law,  and  A.  entered  and  held  poeseesion  of  the  premises. — 
held  that  the  orieinal  cause  of  action  did  not  continue  ag^nst  A.,  and  he  could 
not  be  HUb.'tituled  as  a  party  lo  the  action  (.Wonfiry  t.  Alhang  North.  K  R.  Ga., 
H  How.  71).  In  Hornfager  y.  Bornfagfr  (1  Code  Rep,  N.  8. 1801,  an  action  fiir 
partition,  one  of  the  defendants,  alter  the  commencement  of  the  action,  as- 
eigned  all  his  interest  in  the  premises  to  one  Ely ;  and  It  was  held  that  Ely 
tDlgbt  have  been  substituted  as  a  party  to  the  action,  in  place  of  the  defendant 
who  had  assigned  to  bim. 

(j.  Order  to  oontiniia,  &c„  hcrw  obtained.  —  To  substiliite  an  ufsignee, 
pending  the  action,  a  motion  must  be  made  on  behalf  of  the  assignee  KMc- 
Ooaian  v.  Leattnvsortk,  3  E.  D.  Smith,  24 ;  HinmrA  v.  2hyfcr,  U  How.  880 ;  5 
Duer,  604) ;  or  if  made  by  the  assizor,  it  must  be  on  notice  to  the  assi^eo 
(ii) ;  and  to  the  parties  to  the  action  (Iloicard  v.  Taglor,  11  How.  880).  The 
making  the  order  is  not  a  matter  of  course  laee  aTtU,  p.  183  a).  The  motion  must 
be  made  within  a  year  from  the  time  of  the  death  or  transfer  of  interest ;  after 
the  lapse  of  a  year,  the  right  to  apply  by  motion  is  gone,  and  a  supplemental 
compliant  must  be  resorted  to  {(rreeiu  v.  Baitt,  7  How.  SM ;  (hon  v.  Kiuijip,  13 
id.  175 ;  Gordon  v.  Stariitig,  ii.  405);  but  the  action  cannot  be  continued  by 
supplemental  complaint,  imless  by  leave  of  the  court  first  obtained  iJuAnwmT, 
Wmam».  3  Al)b.  22S).  Where  a  plmnlifrhad,  pending  the  action,  transrerred 
his  interest  and  died,  and  after  his  death  his  assignee,  on  notice  to  the  defi^nd- 
ant  alone,  moved  to  be  substituted  as  plaintilf,  the  motion  was  denied  forwant 
of  notice  to  the  personal  repreaentativesorthe  deceased  plaintiff  (fVanAJjn  v. 
Graham,  MS.  Daly,  J.). 

«.  The  assignee  of  a  cause  of  action  can  onW^beenbstltnted  as  plalnUfT  on 
his  own  motion  (Emmet  v.  Bowiert,  23  How.  3dO,  disapproving  Shenmm  r.  Co- 
man,  22  How.  517,  in  wbicli  an  assignee  was  ordered  to  be  svbedtnted  as 
plaintifF  on  the  defendant's  motion). 

/.  No  leave  to  serve  a  supplemcnLtl  complaint  as  prescribed  by  this  sectloa 
Is  required  (Ite  Bartd/jrff,  17  Abb.  168:  see  ABen  y.  WaUer,  10  Abb.  879 ;  and 
cases  collected  in  note). 

g.  After  the  expiration  of  a  year,  the  court  has  no  power  on  iftotion  lo  order 
a  continuance  of  the  action  (ito  Bondorff.  17  Abb.  108;  Alkn  v.  WaUer,  10 
Abb.  870  and  note). 

h.  An  action  may  be  dismissed  for  want  of  prosecution,  but  not  for  a  neglect 
to  revive  it  ( Wdiiamaon  v.  Moore,  6  Sand.  M7). 

i.  Appeal  &om  ordera.— An  order  admitting  (or  refusing  to  admit)  an  ac- 
tion to  be  continued  in  the  name  of  surviving  plajntiifs.  or  in  the  name  of  the 
representatives  in  interest  of  the  deceased  plalDtllf,  affects  a  substantial  right, 
and  is  appealable  to  the  general  term  (ffi.  John  v.  Crod,  10  How.  2fi3;  Jfortoa 
V.  Wuuiui,  14  Ml  42-46) ;  but  as  the  granting  or  relbsing  an  application  to  per- 
tnit  an  action  to  be  continued  in  the  name  of  an  assignee,  ponding  tha  action. 
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ofttw  cause  of  actl<»,  regto  in  the  dlacntitHi  oT  the  ctrart,  aa  order  made  oa 
Bucb  appUcatioQ  ia  not  appealable  (WOoan  t.  Leavenworth,  3  E.  D.  Bn^th,  34 ; 
Munvg  T.  OtJt'l  Mui.  Int.  Co.,  %  Duer,  607). 

§122.  [102.]  (Am'd  1849,  1851.)  C&uH  may  determine 
amiroveray;  hring  inpartiea,  t&c. — Interpleader. 

The  court  may  determiDe  any  controversy  between  the  psr- 
'  ties  before  it,  when  it  can  be  done  witliont  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights;  but  when  a  com- 
plete determinatioa  of  the  controverey  cannot  be  had  withont 
the  presence  of  otiier  parties,  the  court  musb  cause  them  to  be 
brought  ill.  And  when,  in  an  action  for  tlie  recovery  of  real  or 
personal  property,  a  person  not  a  party  to  the  action,  but  hav- 
ing an  interest  in  the  subject  thereof,  makes  application  to  the 
court  to  be  made  a  party,  it  may  order  him  to  be  brought  in 
by  the  proper  amendment. 

A  defendant  against  whom  an  action  is  pending  npon  a  con- 
tract, or  for  specific,  real,  or  personal  property,  may  at  any 
time  before  answer,  npon  atSdavit  that  a  person  not  a  psrty  to 
the  action,  and  without  collusion  with  him,  makes  against  him 
a  demand  for  the  aame  debt  or  property,  npon  doe  notice  to 
■nch  person  and  the  adverse  party,  apply  to  the  court  for  an 
order  to  substitute  such  person  in  his  place,  and  discharge  him 
from  liability  to  either  party,  on  his  depositing  in  court  th« 
■mount  of  the  debt,  or  delivering  the  property  or  its  valae  to 
such  person  as  the  conrt  may  direct ;  and  the  court  may,  in  its 
discretion,  make  the  oi-der. 


not  parties,  whose  ri^te  must  be  ascertained  and  settled  tiefore  the  righla  of 
the  parties  to  the  suit  can  be  determined ;  and  there  are  other  cases  in  which 
Adeftjidani  may  require  other  parties  to  be  brought  In  for  the  protection  of 
hu  righia ;  but  this  la  his  pdvilem.  He  mar  waive  it  [McMahon.  r.  AUen,  13 
How.  39). 

b.  In  an  action  against  sereral  fbr  a  specific  performance  of  their  Joint  con- 
ttact  to  purchase  real  estate  of  the  plaintiff,  and  secure  a  part  of  the  price  by 
tlieir  bond  and  mortgage,  all  of  them  must  be  served  with  the  eiunmons  or 
appear  in  the  action,  to  enable  the  court  to  render  a  judgment  which  will  be 
a  complete  determination  of  tbe  controversy  \  and  if  the  action  is  brought  to 
trial  upon  the  answers  of  some  of  the  defendants  only,  when  the  others  hare 
not  been  serred  with  process,  or  appeared  in  tbe  action,  the  court  will  not 
permit  the  trial  to  proceed  (ibueU  v.  Finch,  S  Duer,  666). 

e.  When  It  appears  that  the  presence  of  other  parties  than  those  before  the 
court  is  necessary  to  the  complete  determination  of  the  controversy.  It  is  the 
imperative  duty  of  the  court  to  order  sucb  persons  to  be  made  parties  to  ttie 
action  {Davit  v.  Mayor,  Ac,  of  N.  Y.,  3  Duer,  0d8 ;  Bhajier  v.  Brcdnard,  29 
Barb.  35).    Although  such  partiea  may  be  non-reddenis  {StartmaiU  v.  Breuer, 
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IT  How.  Sn  :  9  Abb.  41i).  Smile,  wbere  pvUea  u«  otdered  to  be  bnmght 
in,  and  the  cause  stands  over  in  noDsequence,  the  dcfeiidaiit  U  not  entitled  to 
anv  CMtSi^he  should  have  demorred  {Milehdv.  BaSeg,  8  Hadd.  SI);  and  tlie 
order  maj  lie  made  at  anj  stage  of  the  action  {Stale  of  N.  Y,  v.  Mayor  of  Jf. 
Y.,  3  Duer,  131)  before  Judpneot  (CarnceH  v.  NentHe,  13  How.  44B).  But  the 
court  wiU  not  order  new  parties  defendant  to  be  brought  in,  against  the  will 
of  the  pldlntitf,  unless  tlic  presence  of  such  new  parlies  is  necesaaij  to  the  de- 
termination of  the  action  (Saieifer  v.  OhanAen,  11  Abb.  110). 

a.  This  section  must  be  confined  to  actions  for  the  recoverj  of  re^  or 
apeciflc  personal  property  {Judd  t.  Ymaig,  7  How.  78) ;  and  It  does  not  extend 
to  an  action  on  contract  to  recover  money  (id),  nor  to  an  action  in  the  nature 
ofacredltor'sbilllltijbnanv.  i&UMUr,  9Uow.  508);  nor  to  an  action  to  wind 
up  a  partnership  {Dayton  r.  W&ca,  G  Bosw.  655).  A  partition  suit  is  witliin 
this  profiaion ;  and  in  such  a  suit  Qxe  court  may  order  a  person,  not  a  party, 
but  bSTins  an  interest  in  the  subject-matter,  to  be  made  a  party  ( Waring  v. 
Waring,  S  Abb.  248),  And  in  an  action  for  the  recovers  ofjJersonal  property 
seized  under  an  execution  against  a  third  party,  the  plaintiff  in  tlie  execution 
is  entitled,  on  applying,  to  be  made  a  defendant  (uiml^n  t.  Bitlu>p,  8  Duer, 
046). 

b.  To  entitle  the  landlord  to  defend.  In  his  own  name  or  otberwiue,  he  must 
be  shown  to  be  the  landlord  of  the  dufcndant,  or  liare  a  privity  of  interest 
with  him  in  the  premises  in  question  {Godfrey  v.  TmBiaend,  B  ilow.  396). 

e.  See  note  to  section  148,  pott 

d.  InteipleadK-. — This  provtsion  Is  only  applicable  to  cases  in  which  on 
action  is  already  pendijig.  Where  no  action  is  pending,  a  resort  must  be  bad 
to  an  action  in  the  nature  of  a  bill  of  interpleader  {BtiA  v.  Stephani,  9  How. 
193).  A  bill  of  interpleader  was  one  asking  no  relief  against  any  of  the  de- 
fendanla,  but  merely  asking  Uie  direction  of  the  court  as  to  which  of  two 
adverse  claimants  the  plaintiff  should  pay  a  fund,  or  deliver  property  in  his 
hands  to  which  which  he  claimed  no  nght,  and  to  be  protected  from  suck 
adverse  claimants.  The  only  decree  to  which  the  complainant  was  entitled 
was  to  be  at  litierty  lo  bring  the  fund  into  court,  and  have  his  costs,  leavinz 
the  defendants  to  settle  the  question  of  ownership  beetween  themselves  (Bideu 
Y.  Hitman,  2  Paige  300 ;  Mileh^  v.  Saytu,  2  Sim.  &  Stu.  Qi).  This  proviaion 
of  the  code  is  founded  upon  an  English  statute,  and  the  decisions  on  that 
statute,  it  is  said,  may  properly  be  referred  to  as  guides  for  the  interpretation 
of  this  section  {SAerTTuin  v.  Partridge,  1  Abb.  260 ;  11  How.  154).  A  person  in 
danger  of  being  doubly  vesed  by  adverse  claimants  might  always  resort  lo  a 
bill  of  interpleader  ( Yatei  v.  Titdaie,  8  Bdw.  Ch.  R.  74 ;  ifartinu*  v.  OiiPortJi. 
3Ve8.&R4ia).  The  code  has  not  introduced  new  cases  of  interpleader,  but 
merely  provides  a  summary  mode  of  relief  {8/ierman  v.  Partridge,  1  Abb.  260 ; 
11  How,  154;  4  Duer,  846;  Votburg  y.  Bunii/igdon,  IS  Abb.  ^5i).  To  entitle 
a  party  to  interplead,  be  must, — admit  a  right  in  two  or  more  claimants 
(BroMJiiTig  v.  Waikiiu,  10  Sme.  &  M.  483 ;  Detborough  v.  Harri*,  4  De  Q.,  M.  & 
O.  439 ;  31  Eng.  Law  £  Eq.  R  592) ;  show  two  or  mot«  claimants  in  existence 
capable  of  interpleading  {Browning  v.  WaSdn*,  10  Sme.  &  H.  462) ;  show  him- 
self to  be  indifferent  to  the  clums  of  either  party  (farcin  v.  Eiuiood,  11  Paige, 
874 ;  Oppenhnn  y.  Leo  Walfi,  8  Sand,  Ch.  571  ;  Araton  v.  Moody.  7  Dowl  583 ; 
Van  Butkirk  v.  Boy,  8  How.  435 ;  N.  Haren  R  £  v.  Sthvyler,  1  AW).  14,  417 ; 
Bagkton  v,  Olarke,  2  id.  864) ;  that  he  claims  no  benefici^  interest  in  the  sub- 
ject of  tiie  controverHV  AOdnaon  v.  Mank*,  1  Cow.  703 ;  Andertm  v.  WUIaiuon, 
10  Sme.  A  M.  601 ;  Moor*  v.  Uihsr,  7  Sim.  884 ;  MiieJiM  v.  Saytu.  2  Sim.  & 
Btu.  63).  Thus,  an  auctiimeor  could  not  interplead  as  to  a  deport  in  his 
hands,  out  of  which  be  claimed  his  commission  {id.,  see,  however,  Bleeder  v. 
Graham,  2  Edw.  Ch.  64) ;  nor  a  wharfinger  having  a  claim  for  whar&ge  (3 
Ho,  &  S.  131 ;  9  Bing.  84) :  the  existence  of  a  lien  on  the  grounds  in  dispute, 
and  which  inust  be  pnid  by  the  party  entitled,  does  not  prevent  an  interplead- 
er (Cotter  y.  Bank  of  England,  8  Mo.  &  a  180 ;  3  Dowl.  738 ;  and  see  Laav  v. 
London  Doek  Co.,  4  B.  &  Ad.  378) :  admit  a  UUe  as  ag^nst  himself  in  all  the 
defendants  (Ovin  t  Qretm,  lire.  Eq.  R  229 ;  Andertan  v.  WUkiiuim,  10  Sme. 
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£i(W  V.  Cotler,  8  Paige,  839 ;  AOdruim  i.  Mattkt.  I  Cow.  764 ;  WUam  t. 

11  Abb.  7):  he  most  not  be  a  wronx-doer,  or  in  de&nlt  bs  to  either  defeDd&nt 
(SliiiB  V.  Cotler,  8  Buge,  88fl ;  6mn  t.  C'rem  1  Ire.  Eq.  R  320 ;  McOaa  t. 
J(ton»,  14  How.  461 ;  liaiton  v.  Midlajid  R.  R.  Co.,  12  Com.  B.  4.'i8) ;  must  not 
Iw  his  own  act  have  placed  himsetfin  tbepoeiUon  to  besuedlfT!  S.v.Vielor,l& 
Abb,  153 ;  9  Bine.  82 ;  CnjuaAow  V.  ISornton,  7  Sim.  3B1 ;  2  Myl.  &  Cr.  1 ;  iVari»n  V. 
tJjnfcn,  4  Sim.  318 ;  2  Rub.  &  M.  6M ;  Palerni  t.  CamjMi,  3  Dowl.  N.  8.  397 ; 

12  M.  &  W.  277) ;  moBl  not  hsva  accepted  an  indemnity  from  either  party 
[TaduT  V.  ift-rru.  1  C.  &  M,  73 1  1  Dowl.  639) ;  must  be  ipioraiit  of  the  righla 
of  the  adyerse  claimant*  {B^  y.  EuiU,  8  Barb.  Ch.  R  8S1) ;  where  a  party  was 
taied  in  two  towns  for  the  same  property,  when  he  was  liable  to  be  taxed 
fflily  once  (Thompson  t.  EbUtii,  1  Hopk.  273 ;  MohoMk  R.  B.  t.  Clute,  i  Paige, 
884) ;  where  a  person  has  purchased  property,  and  payment  thereof  is  claimed 
bj-  different  parties  [Jamei  v.  PrUdtard,  7  M.  &  W.  216 ;  Gfyn  v.  i>u«&uiy,  11 
8ua.  139) ;  where  a  person  ia  a  staltehoider,  and  there  are  aifferent  claimants 
{FaiterKn  v.  Pleny,  14  How.  SOS ;  Btnder  v,  Sheneood,  15  id.  259 ;  Hoggart  t. 
Cuttt,  1  Cr.  ifc  PhilUps,  197 ;  Alkintm  ».  JSanki,  1  Cow.  780 ;  Wi/ion  t.  Bun- 
om,  8  Abb.  354] ;  but  he  cannot  interplead,  if  he  is  the  stakeholder  on  an  illegal 
wager  {AppUgarlh  t.  OoSey,  2  DowL  N.  B.  223) ;  or  if  the  amount  of  the  slake  is 
diipnt«d  {IXpioet  T.  EamTOond,  37  Eng,  Law  &  Ea.  It  202).  A  receirer 
a^vnst  whom  advene  cl^ms  are  made,  may  interpleaa  {WinfiM  v.  Baron,  34 
Barb.  155> 

a.  Where  an  action  was  bronght  to  recover  a  sum  of  money  deposited  with 
the  defendant  (a  bank)  by  F,  V.,  and  which  was  still  standing  to  his  credit  in 
the  books  of  the  banlt  It  appeared  that  after  making  the  deposit,  F.  P.  trana- 
lened  tus  intereel  in  the  dep<nit  to  the  pluniiff ;  and  about  the  time  of  sncli 
tiansfer,  an  oider  was  made  restraining  the  defendant  fh>m  paying  over  tha 
money  to  any  person  until  the  further  order  of  the  court.  The  defcodant  had  ' 
also  been  notified  br  other  parties  not  to  pay  over  the  money  to  the  plaintiff; 
held  that  the  defendant  was  entitled  to  an  oider,  that  the  claimants  of  the 
ftmd  be  substituted  as  defendanla  (FfcfcSer  v.  IVo»  Sanr^i  Wk.  14  How.  883)1 
The  order  provided,  that  if  the  receiver  did  not  appear  ;n  the  action  within 
twenty  da^  alter  being  served  with  the  snmraons  and  complaint,  the  defend- 
ant micht  pay  over  the  money  to  the  plaintiff,  (see  Van  Butldrk  v.  Z«  Ro]/,  8 
Eow.  &S;  and  see  Rithardi  v.  SalUr,  6  Johns.  Ch.  445). 

S.  Where  several  claims  under  the  mechanic's  lien  law  are  filed  against  tbe 
owner,  and  suit  brought  against  him  by  one  of  the  ctaimanla,  and  the  amount 
b  unascertained,  the  owner  [defeadant]  canoot  be  permitted  to  allege  that  he 
is  indebted  to  the  contractor  in  a  less  sum  thau  the  pl^tlff's  claim  against 
the  contractor,  and  be  allowed  imder  this  section  to  pay  the  balance  into 
court,  and  have  the  claimants  sutstituted  in  his  place  ((^niMriain  v.  OCcnnor, 
8  How.  45).  The  owner  of  a  building  was  refUsed  leave  to  interplead  the  con- 
tractor who  erected  the  building  for  him,  upon  claims  under  the  lien  law 
ifirg  Dodc  MeOo.  Church  v.  Carr,  3  Barb.  60). 

c  In  an  action  commenced  in  the  Superior  Court  of  New  York  city  to  ro- 
eover  of  defendants  moneys  deposited  with  them  by  plaintiff's  assignors,  the 
delendantsahowed  that  after  the  action  was  commenced,  they  had  lieen  served 
wttii  tn  attachment  in  another  action,  by  third  parties  claiming  the  fund,  and 
that  ^ere  was  also  another  suit  pending  in  the  Supremo  Court  by  claimants 
OD  behalf  of  creditors  seeking  to  set  aside  the  assignment  which  was  the 
ground  of  the  plalDliff's  claim  In  t)iis  action  In  the  Superior  Court,  held  that 
the  defendants  were  entitled  to  interplead,  and  have  the  claimants,  the  plain- 
tiBs  in  the  action  in  the  Supreme  Court,  sulntituted  as  defendants  ( Wiitifn  t. 
Danean,  8  Abb.  S54). 

d.  The  court  refused  1«  allow  a  savings  bank  to  implead  adverse  claimants 
of  a  deposit  in  the  bank  (Lund  y.  3caman'$  Smdng^  S%,  20  How.  461 ;  and  38 
id  258). 
'  e.  tn  general,  a  tenant  cannot  require  his  landlord  to  interplead  fbr  the  rent 
with  an  adverse  clamant,  yet  nnaer  certain  circumstances  he  can  (see  iSm- 
Mon  V.  Wright,  13  Abb.  8M ;  Badeau  t.  7^,  1  SandC  Ch.  270). 
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to  depoalt  the  property  in  court  {VotourtA  v.  Hunt^ision,  IS  Abb.  iSO). 

b.  CoBta.— In  MOtr  t.  Livinfton^  1  Abb.  2S4,  on  a  bUl  of  interpleader,  the 
nnsuccesBfiil  clainiBnt  was  HMudged  to  psj  all  coiti  recovered  by  the  plaintiff^ 
and  all  costa  of  his  codefenaant,  both  on  the  bill,  ai^  in  an  acuon  at  Uw  be- 
tween the  claimanta, 

c  An>eaL — Ad  order  loliHtltDtiiig  an  adTcne  claimant  as  defendant  la  an 
q>pealable  order  ( WHiim  v.  Daaean,  11  Abb.  8) ;  and  ao  order  diapoain^  of  « 
fund  in  court  ia  wpcalable  to  the  court  of  appemla  (Kirby  t.  FU^alnek,  18 
N.Y.48^ 
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Of  the  place  <f  trial  of  Civil  Actione. 

Qtcnos  1S3.  ActiODB  to  be  tried  where  euliject-nuitter  Bituated. 

134.  Actions  to  be  tried  where  canee  of  tction  ftroee, 

133.  Actions  to  be  tried  wbeie  tlie  parUea  reuds. 

126.  ChaugliiLg  place  of  trial 

§  123.  [103.]  (Atn'd  1849.)  Actions  to  he  tried  where  vuhjeet- 
titatkr  situated. 

Actions  for  the  following  causes  must  be  tried  in  the  coant^ 
in  wliicli  the  enbject  of  the  action,  or  some  part  thereof,  is  attn- 
sted,  snbject  to  the  power  of  the  court  to  change  the  place  of 
(rial,  in  the  ca.'iea  provided  by  statnte : 

1.  For  the  reco>'ery  of  real  property,  or  of  an  estate  or  inter- 
eet  therein,  or  for  (lie  determination  in  any  form  of  snch  right 
or  interest,  and  for  injaries  to  real  property. 

2.  For  the  partition  of  real  property ; 

3.  For  the  foreclosnre  of  a  mortgage  of  real  property ; 

4.  For  the  recovery  of  persoDal  property  diatraioed  for  any 


a.  In  an  action  to  foredoae  a  mortsage.  the  mortgaged  premises  were  In  the 
coiuilf  of  Cortlnnd  :  the  money  was  Jonned  In  llie  countj  of  Columbia,  where 
the  mortgage,  after  being  recorded,  was  delivered  to  the  mortgagee.  The  county 
of  ColoDibU  was  designated  in  the  complaint  aa  the  place  of  trial ;  defendant 
moTed  to  change  the  place  of  trial  from  Coliimbia  to  Cortland,— lickl  that  Cort- 
land county  Bbould  have  been  designated  as  the  place  of  trial  (Miller  v.  Hall,  3 
How.  33o ;  1  Code  Rep.  113 ;  and  aee  Vail^  v.  Randaa,  S  Ca).  Rep.  401).  But 
It  ie  no  objection  to  the  regularity  of  the  proceedings  in  a  foreclosure  suit,  that 
the  place  of  trial  was  in  a  county  other  than  that  in  which  the  mortgn'fed  prem- 
iaea are  situated,  where  there  baa  been  no  demand  or  moUon  made  to  change  the 
^Ke  of  trial  named  in  the  compUudt  (Marah  t.  Lowry,  26  Barb.   197 ;   IS 

fc  Where  a  complaint  among  other  tbin^preTBd,  that  the  right  of  the  de- 
fendant to  the  land  in  question  might  be  at^udged  to  be  subordinate  to  the  ri^bt 
of  the  plaintiff,  and  that  the  defendant  might  be  ordered  to  give  up  possessioa 
ofthe  said  land,~held  to  be  a  case  within  the  latter  clauae  of  subd.  1,  of§  123 
(Jfutr*  V.  ReTitten,  3  Code  R.  ISS). 

:.  An  action  to  set  aaide  a  conveyance  of  real  ealate  as  fraudulent,  ii 


God  for  the  determination  of  an  interest  in  realproperty,  and  must  l>c  tried  In 
the  county  in  which  the  real  esUte  Is  situate  ( Vfood  v.  SoUiiler,  3  Abb.  14 ;  «m- 
in,  see  &aeil»  v.  Garr,  17  Abb.  S6).  The  chanRlng  the  place  of  trial  in  such  an 
action  is  a  mutter  of  right  \,maTki  v.  Balta,  Vi  How.  46S). 

d.  This  section  does  not  apply  when  the  land,  the  subject  of  the  action 
lies  out  of  the  Slate  lNeieU>n  t.  Broruon,  3  Eeman,  S87 :  Muttinn  v.  Btlden,  0 
Abb.  186). 
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§  124.  [104.]  (Am'd  1849.)  Actions  to  le  tried  where  cauee 
faction  arose. 

Actioua  for  the  following  canses  miiBt  be  tried  in  tlie  coaaty 
vbere  tbe  canse,  or  some  part  thereof,  arose,  subject  to  the 
like  power  of  tlie'conrt,  to  change  the  place  of  trial  in  the  cases 
provided  b;  statute : 

1.  For  the  recover/  of  a  penalty  or  forfeiture  imposed  hj 
Btatnte ;  except,  that  vrhea  it  is  imposed  for  an  offence  com' 
mitted  on  a  lake,  river,  or  other  stream  of  water,  sitaated  in 
two  or  more  connties,  the  action  may  be  brought  in  any  conntj 
bordering  on  such  lake,  river,  or  stream,  and  opposite  to  the 
place  where  tbe  offence  was  committed ; 

2.  Againat  a  public  officer,  or  person  specially  appointed  to 
execate  bis  duties,  for  an  act  done  by  him  in  virtue  of  his 
office,  or  against  a  person  who,  by  his  command  or  in  his  aid, 
shall  do  anything  touching  the  duties  of  ench  officer. 

a.  An  Eictinn  bj  tlie  people,  and  prosecated  bj  the  Httomey-zenersl,  is  with- 
in the  second  Bubdlvision  (TA^  Ptopla  r.  Uaya,  7  How.  248).  Where  the  act  of 
an  ofScer  ia  one  hia  office  gives  him  do  nutbority  to  do,  he  is  not  within  this 
•ection  ;  but  for  an  act  within  his  authority,  bnt  improperly  perrormed,  he  is 
entitled,  if  sued,  to  liie  benefit  of  the  statute  (Bnnaa  v.  Saulh,  2*  Barb.  419). 
A  public  offlciT,  when  sued  for  an  official  act,  may  waive  the  benefit  of  the 
■tatutorj  provision  that,  unless  it  appears  upon  the  trial  that  tlie  act  was  done 
within  the  county  where  the  trial  was  liad,  the  Jury  shall  t>e  discharged  and  a 
Judgment  of  discontinuance  be  entered.  It  is  upon  the  trial  that  Uie  objection 
must  be  raised ;  and  the  omission  of  the  defendant  to  raise  it  then,  is  to  ba 
regarded  as  a  waiver  by  which  he  is  concluded  (.fibioland  v.  WUkUt,  5  Sand. 
219). 

*■  A  . 

ally,  must  be  tried  in  Albany  county  (Porter  v. 

§  125.  [105.]  Actions  to  le  tried  where  parties  reside. 

In  all  other  cases  the  action  shall  be  tried  in  the  county  in 
which  the  parties,  or  any  of  tliem,  shall  reside  at  the  commence- 
ment of  the  action  ;  or  if  none  of  the  parties  shall  reside  in  the 
State,  the  same  may  be  tried  in  any  county  which  the  plaintiff 
shall  designate  in  his  complaint;  subject,  however,  to  the 
power  of  tbe  court  to  change  the  place  of  trial,  in  the  cases 
provided  by  statute. 

&  By  the  word  "  partia  "  is  meant  partiei  in  interetl,  and  not  the  nominal 
parUa,  or  parliet  io  Vie  neord  {Hart  v.  Oatman,  1  Barb.  229  ;  and  see  &iiiry  r. 
E'k.  e/8iUna,  5  Hill,  532).  Therefore,  on  a  motion  to  chai^  the  venue  troia 
New  York  to  Honroe,  on  the  ground,  among  others,  that  neither  of  (he  parties 
to  the  action  were  residents  of  the  city  of  New  York,  but  that  one  resided  in 
Beneca  and  the  other  in  Honroe  county,  it  appearing  by  affldavit,  that  one 
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a.  In  ui  »ctioii  in  the  natnra  of  r  jiu>  warrai^,  tlia  place  of  trial  may  pro- 
pol;  be  Md  in  any  coonty  in  the  State.  Tbe  people  sre  a  party  whose  rekd- 
moe  extends  to  every  county  {Th»  Paopid  v.  Oaok,  6  How.  448). 

i:  Can  a  railroad  eoipontion  hsTe  a  residence  in  any  county  T  ( Vermont  B. 
&Cb.r.  NoriAem.  R.B.Oo.,1  Code  Rep.  N.  B.  401 ;  B  How.  ICiC).  It  U  a  red. 
^mtoferery  connn  through  which  its  road  passes  (i9A«ruKwdT.iSarii&ya  R.  B. 
Cb,lSBub.eaO;&M«nT.  JIT.  T.  and  Harlmi  B.  B.  Cb.,  10  How.  17 ;  and  see 
Tfe  Aoob  T.  Pieree,  SI  Barb.  138}.  And  a  resident  of  the  county  where  the 
<Aceof  the  compaqy  IB  located,  and  its  general  business  carried  on  {CimrMT. 
IfaL  Pro.  In*.  Co.,  10  How.  403) ;  and  the  fact  tliat  such  caipoistion  ha«  an 
office  in  anottier  county,  where  some  af  their  buainesa  is  done,  does  not  cbang* 
in  efcct  their  reaidence  (ffuJfiord  V.  .yat  Pro, /n*  Co.,  11  id.  149;  see,  how- 
erer,  JVnd  v.  Hudton  Biwr  B,  B.  Co.,  IT  How.  643 ;  as  to  a  foreign  corporaUon 
«c  IiHeinaL  Au.  Co.  T.  SteetOand,  14  Abb.  240). 

&  The  place  of  trial  of  a  traruilorv  action,  where  the  plainti?  and  defendants 
Rnde  in  differerent  counties,  should  be  in  the  county  where  tlie  priivlpal 
tnnaacUon  between  the  parties  occnrred,  and  where  it  appears  the  largest  num- 
ber of  the  witnesses,  who  know  anything  of  the  fiuds,  reside  {Jordan  r.  Oarri- 
«>»,6How.  Sy 

d.  The  oonunon-lAW  maxiin,  that  the  domldl  of  the  wUb  follows  that  of  the 
kitsband,  has  no  application  in  actions  for  a  dlTorce.  In  such  a  case,  the  law 
will  recognize  the  wife  as  having  a  separate  existence  and  sMwrate  rights, 
llterefare.  In  an  action  for  a  limited  divorce,  a  mmaa  tt  thoro,  for  cruel  and 
inbomao  treatment,  tbe  plaint,  a  wil^  may  properly  lay  the  venae  In  tba 
RMintv  where  she  actually  resides  at  tiie  commencement  of  the  action,  id- 
Ihongti  the  domidl  of  Um  defendant  (where  both  parties  formerly  redded,  and 
where  the  deikndant  actaallyreddes),  lain  another  coontrfPimM  v.  Vmee,  IS 
How.  407,  affirmed,  id.  576 ;  and  see  3  B.  S.  147,  §  07). 

(.  Except  in  so  Ikras  the  place  of  trial  in  actions  to  recover  damages  Ibr  1d- 
JailGa  to  the  person  has  been  regulated  by  3  R  B.  40S ;  such  actions  are  tranri- 
loiy,  and  triable  in  any  county  which  the  plaintiff  may  elect  (JfojEor  v.  JfeOaU. 
U  Abb.  319). 

§  126,  [105.]  (Am'd  1851,)    Change  o/plaee  ^trial.* 

If  the  county  dosiirnated  for  tlist  parpose  ia  tbe  complaint, 
be  not  the  proper  conntj,  tlie  action  may,  notwithstanding,  bo 
tried  therein,  nnleBB  the  defendant,  before  the  tioe  for  answer* 
ing  expire,  demand  in  wiiting  that  tbe  trial  be  had  in  tbe  proper 
connty,  and  tlie  place  of  trial  be  tberenpon  changed  by  consent 
of  parties,  or  by  order  of  tbe  court,  ae  is  jvovided  in  this  sec- 
tion. 

Tbe  court  may  change  tbe  place  of  trial'  in  the  following 
eases: 

1.  When  tbe  county  designated  for  that  pnrpose  in  the  com-  - 
plaint  is  not  the  proper  county : 


*/.  Aslbcb&ngingplaceof  trialinBcUonalnthfr^iqferiarooTirtandcommmj 
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2.  When  there  ia  re&son  to  believe  that  an  impartial  trial  can- 
not be  had  therein : 

S.  WheD  the  convenience  of  witaessea  and  the  ends  of  jos- 
tice  would  be  promoted  bj  the  cliange. 

When  the  place  of  trial  is  changed,  all  other  proceedings 
Bhal!  be  had  in  the  connty  to  which  ihe  place  ot  trial  ia  changed, 
unless  otherwise  provided  by  the  consent  of  tlie  pHrties,  in  writ- 
ing, duly  tiled,  or  order  of  the  conrt ;  and  the  papers  ehall  be 
filed  or  transferred  accordingly. 

1,    On  otaangliis  Uia  plaoe  ot  trial  named  In  tha  complain^  for  the  ras«on 
Uiat  the  oonnty  deslsnatad  fa  not  the  proper  county. 

a.  By  the  "proper  eaunly"  U  meant  a  county  ia  which  one  of  Ihepartiea  lo 
tho  action  resides  iLyiuA  v.  Mon/ier,  4  How.  88 ;  3  Code  Rep.  54).  Where  the 
plaintiff  is  a  foreign  corporation,  and  ttie  defendant  ia  a  resident  of  this  State, 
the  proper  county  for  trial  is  that  in  n'Idch  the  defendant  resides  [Iniernai. 
Iru.  Co.  V.  Sieeeiiand,  14  Abb.  240).  The  proper  county  was  fontloga,  and  the 
defendant  served  a  demand  that  tlie  cause  be  trlLt]  in  the  "  county  of  Neir 
YotIc  :"  his  demand  was  held  to  be  irregular  {BtarMej/  t.  JOidcertaH,  4  How. 
81).  The  demand  must  be  made  before  the  time  for  answering  expires ;  and 
the  lime  for  aiawerfng  will  be  deemed  to  eipire  on  the  service  of  the  aoswer, 
although  the  answer  may  be  put  in  before  the  expiration  of  the  time  allowed 
for  that  purpose ;  andtlie  demand  (o  have  the  trial  In  the  proper  county 
served  -^Jfor  an  answer,  may  be  disregarded  (MiOigaa  v.  Broph}/,  a  Code  Rep. 
118).  But  the  demand  may  be  made  simultaneously  with  the  service  of  tha 
answer  {Xiurt  v.  flmwim,  8  Code  R  138). 

b.  In  an  action  to  forecloM  a  mortgage,  the  court  U  not  oipresaly  authorized 
to  change  the  place  of  trial,  where  the  county  designated  for  that  purpose  in 
tlie  comnl^nt,  ia  not  the  proper  county.  A  demand  to  change  the  place  of 
trial  and  a  consent  or  order  of  Che  court  thereon,  are  esaentlal  to  change  it 
{JfareA  V.  Louiry,  16  How.  41 ;  26  Barb.  197). 

t.  The  demand  does  not  of  itself  change  the  place  of  trial  {BdAnmei:  t. 
JtAdam,  3  Code  Rep.  89 ;  4  How.  342 ;  Hoaek  v.  LaOer,  17  How.  030) ;  and  if 
after  such  a  demand  Uie  plidntiff  neglects  or  refhsea  to  malce  the  change,  the 
delbudantmd^  move  to  have  the  place  of  trial  changed,  on  the  ground  that 
the  place  of  trial  mentioned  is  not  the  proper  county  {id.  ;  Itairt  v.  Baruen, 
8  Code  Rep.  138 ;  Moore  v.  Gardner,  3  A.  224 ;  S  How.  243 ;  Hashnmek  t. 
JtAdam,  3  Code  Rep.  39 ;  4  How.  342) ;  but  a  motion  is  only  requUile  or  al- 
lowable in  the  event  the  demand  ia  disregarded.  The  otgect  of  the  demand 
is  lo  allow  tbc  plaintiff  an  opportunity  of  voluntarily  correcting  bis  error  by 
ameadment.  stipulation,  or  otherwise,  without  the  expense  and  delay  of  a 
motion  ( Vermont  Gent.  S-Ry.  North.  R.  lL,i  How.  107>.  The  motion  may 
be  Diade  tiefore  issue  joined,  or  at  any  time  thereafter  before  trial  or  beforo 
ludgment,  if  no  trial  fs  hod  (f  uMard  r.  ifal.  Pro.  Itu.  Co.,  11  How.  149 ;  Oomttt 
V.  Nat.  Pro.  Int.  Co.,  10  id.  403). 

d.  The  plaintiff  cannot  oppose  such  a  mo^on  on  the  ground  of  the  conveni- 
ence of  witnesses,  because  the  defendant  has  no  opportunity  to  answer  w)iu 
may  be  alleged  on  that  head  'id.),  and  because  tlie  motion  by  the  defendant  to 
change  the  county  of  trial  named  in  the  complaint  to  the  proper  county,  and 
the  granting  an  order  on  such  motion,  will  not  prejudice  the  right  of  the  plain- 
tiff afterwanls  U>  move  at  the  proper  time,  and  on  the  neceasaiy  affldavns,  to 
cliange  the  place  oflrial,  eitlier  for  the  convenience  of  witnesses  or  to  obtain 
an  Impartial  trial  (Moore  r.  Oardner,  8  Code  Rep.  224 ;  G  How.  343).  In  Ma- 
tan  V.  Broien  16  How.  483),  Harris,  J.,  referring  to  Moore  v.  Oardner,  said  tho 
decision  vku  right  when  made,  but  the  law  had  i>een  changed.  In  a  subse- 
quent case  iPark  v.  Carnleji.  7  How,  358),  Barculo,  J.,  referring  to  the  case  of 
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Jb*m  *.  BrwBTi,  says,  that  was  a  case  lui  geaerit,  nnd  inapplicable  to  ordinary 
motions  to  change  the  venue  to  the  proper  counlr,  and  that,  wliere  the  action 
is  had,  and  the  complaint  lays  the  venue  out  of  the  proper  county,  the  de- 
fendaat,  on  showing  the  ^t,  is  entitled  to  an  order  cliaoKlng  the  place  of 
trial  to  the  proper  county,  and  the  plaintiff  cannot  oppose  the  motion  on  the 
ground  of  the  convenience  of  witnesses.  The  change  for  the  convenience  of 
vrltnesscs  must  be  made  on  a  separate  motion :  but  such  motion  may,  as  in  tho 
oae  of  Miuon  v.  Brmon  (tupra),  be  heard  at  the  same  Ume  as  the  motion  to 
change  the  place  of  trial  to  the  proper  county. 

0.  The  motion  must  be  made  in  the  district  in  wlilch  the  county  named  in 
the  complainl  is  situate,  or  Id  a  county  adjoining  the  connty  named  Id  the 
complaint,  such  county  being  the  proper  pjkce  oftrial  ontil  cbanged  (B/mgifv. 
Selden,  13  How.  163 ;  370;  Ckuitnidc  y.  3forri»an.  S  How.  867;  SeanUen  y. 
Dkkermn,  i  How.  81 ;  Atldiu  y.  Hfami,  3  Abb.  186). 

b.  A  notice  of  motion  in  the  alternative  to  "  change  the  venne  or  place  of 
trial,"  is  sufficient  {HiiuAman  v.  BuUer,  7  How.  403). 

«.  In  general,  all  the  defendants  should  unite  in  makingthe  motion  (6  Wend. 
SOe ;  IS  id.  TOO).  Hot  the  motion  may  be  made  by  one  or  aome  of  several  de- 
fendanta  (.Voir*  v.  Benum,  8  Code  a  136 ;  and  Bee  6  Wend.  608 ;  1  How.  156 ; 
4 Hill,  62,  note;  Laws  1841,  p.  272,  6  1 ;  19  Wend.  700;  Jod  v.  ButlerSdd,  1 
]EDg.  Law  and  £9.  B.  417  ;  S  £scb.  627 ;  30  L.  Jour.  Bep.  N.  6.  Ex..  8). 
Where  the  motion  is  made  by  one  of  several  defendants,  it  must  be  on  notice 
to  the  other  defendanta  [id.),  milesa  the  other  defendants  are  in  delault  for  not 
answering,  in  which  case  it  is  presumed  the  motion  may  be  made  without  no- 
tice to  tbem  (13  Wend.  200).  And  where  the  action  is  against  aoverai,  but 
•ome  only  have  been  served,  those  served  may  move  alone,  and  without  notice 
to  those  unserved  (4  Hill,  63,  note).  Where  the  motion  is  made  by  one  or 
more  of  several  defendants,  without  notice  having  been  given  to  the  defend- 
ants who  do  not  move,  the  court  will  permit  the  motion  to  stand  over,  in  or- 
dor  that  notice  may  be  nven  IMaire  v.  ReTMen,  lupra).  But  a  denial  of  a  mo- 
tion niade  by  one  defendant  does  not  prejudice  the  risht  of  another  defendant 
laite^itiUly  served  with  the  summons,  to  malie  a  similar  motion  l^.  J.  Ziae 
Co.  V.  Blood,  8  Abb.  148). 

4  In  Northn^  v.  Fan  DeuMn  (3  Code  R  140),  Parker,  J.,  sdd  that  on  all 
motions  to  change  the  place  oftrial  to  the  proper  county,  where  costs  were 
asked  for  by  the  notice,  costs  to  abide  the  event  would  be  allowed,  and  Ibis 
whether  the  order  was  granted  or  refused ;  and  see  Hutdard  v.  Xdt.  Pre.  Int 
Co.  (11  How.  14»). 

e.  If  the  place  oftrial  is  changed  for  the  reason  that  the  proper  county  is  not 
fpecified  in  the  complaint,  papera  on  file  at  the  Ume  of  the  order  making  sucli 
diange  are  to  be  transferred  to  the  county  specified  in  such  order,  and  all 
other  papers  in  the  cause  are  to  be  filed  in  the  connty  so  specified  (Rule  3). 

f.  By  the  judidaiy  act  (Laws  1947,  p.  333,  g  48)  said  to  be  in  force,  nolwltli- 
standing  anything  in  the  code  {Lyjich  v.  Maiiher,  i  How.  86 ;  3  Code  Rep.  54), 
it  is  enacted  that  no  motion  to  change  the  place  of  trial,  when  made  by  the  de- 
fendant, shall  be  granted,  unless  the  defendant  making  the  same  shall  have 
made  and  served,  with  the  notice  of  such  motion,  an  omdavit  of  merits;  and 
the  59th  rule  of  the  supreme  court  provides  that  in  addition  to  what  has  USU' 
sUy  been  slated  in  affidavits  concerning  venue,  either  party  may  state  the  na- 
ture of  the  controversy,  and  show  how  his  witnesses  are  material,  and  may 
also  show  where  the  cause  of  action  or  the  defence,  or  both  of  tttem,  arose ; 
and  these  facts  will  be  taken  into  conaideralioa  bv  the  court  in  fixing  the  placti 
oftrial.  TIte  affidavit  of  merits  on  a  motion  by  defendant  to  change  the  place 
(rf  trial,  must  stale  distinctly  - — 

Ist.  That  the  defendant  has  (blly  and  fairly  slated  ^  earn  to  his  counsel  [in 
the  cause],  and  give  the  name  and  residence  of  such  counsel ; 

td.  That  he  is  advised  by  his  said  coansel  that  be  has  K  good  and  sabetan- 
tial  defence  on  the  merits ; 
8d.  That  he  belleres  he  has  snch  a  defence; 
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a.  And  an  affldarit  which  stated  that  the  defendant  had  a  good  defence,  Ac, 
"  as  he  is  adTiaed  by  hia  counsel,  A.  B.,  &C,  and  m  he  iMUmei  inil]/,"  was  held 
Insufficient  (76.)  And  se«  JUeAardiY.  SatelieT  (1  Code  Rep.  117;  8  Bow. 
413),  where  It  was  held  that  &d  affidavit  that  the  defendant  bad  BtaUtd  "  tA« 
fad) ^ hit  defence"  instead  of "  tM  eatt"  was  insufficient :  and  again,  in  BOit 
V.  Jtmei  (6  How.  296),  an  affidavit  which  stated  that  the  defendant  bad  stated 
"  hit  aue  in  thii  caate"  was  held  insufficient ;  bat  an  affidavit  tbat  the  defend- 
ant hod  staled  "  tAtfadt  of  Viie  cam,"  was  held  eufflcieat  (</imJan  v.  QarriKm, 
6  How.  6 ;  Bee  note  to  g  358,  poU).  Tlie  59th  rule  does  not,  as  bas  been  said, 
require  the  defendant  to  disclose  in  bis  affidavit  the  matters  which  be  inlenda 
to  set  up  in  bis  answer.  He  may  do  to,  but  if  be  prefers  to  omit  it,  or  inak« 
ODlv  a  partial  disclosure  of  his  intended  defence,  be  majdosofifuerT.  fAuA, 
4  How.  412). 

b.  By  rale  S6  of  the  aapreme  conrt  it  is  provided,  that  no  order  to  stay  pn>- 
ceedinss  fortbepurposeof  moving  to  change  the  plaQc  of  trial  shall  be  granted, 
unless  It  shall  appear  from  the  papers  that  the  clefendant  lias  used  due  dili- 
gence in  preponne  the  moiinn  for  the  earliest  practicable  day  after  issue 
Joined.  Buch  order  shall  aot  stay  the  plaintiff  ihitn  taking  any  other  step,  ex- 
cept  aubp<BDaing  witnesses  for  tbe  trial,  without  a  special  claDse  to  that  effecL 
On  preaentiug  to  and  filing  with  the  officer  grantine  the  order,  an  affidavit 
showing  such  Qictfi  as  will  entitle  the  plaintitr,  accoraing  to  the  settled  practice 
of  the  court,  to  retain  tbe  place  of  trial,  the  officer  shall  reroke  the  order  to 
itay  proceeding  ;  and  the  plaintiff  shall  give  immediate  notice  of  such  revoca- 
tion to  the  do'endiint's  attorney. 

e.  By  the  former  practice,  the  plaintiff  conid  not  move  to  cbanee  tbe  venu« 
(tbe  place  oftria]  named  in  (he  complaint),  (16  Johns.  149);  but  li;  before  tbe 
trial,  he  discovered  that  lie  had  laid  his  venue  in  the  wrong  county  (named 
the  wrong  coonty  as  the  place  of  trial  in  the  complaint),  be  might  amend,  aa 
of  courue  (tA.  and  T  Cow.  164  a) ;  and  now  if,  1^  tbe  demand  ot  the  defendant 
or  otherwise,  tlie  plaintiff  is  made  aware  tliat  the  county  named  by  bim  in  hi* 
complaint  is  not  tbe  proper  county,  and  he  is  desirous  of  Inserting  the  proper 
county,  be  may  so  amend,  of  coureo,  at  any  time  within  tbe  time  allowed  by 
section  ITS  for  smendments  of  course ;  and  if  he  permit  that  time  to  elapse, 
and  aflerwarda  desire  to  change  tbe  plnce  of  trial  named  in  the  complaint,  he 
■hould  malte  a  motion  for  leave  to  amend  his  complaint  in  that  respecL 
2.  Aa  to  chancing  tha  place  6t  brlal  lor  the  conTanlanoe  of  wltneaaeo,  cr 

beoanae  an  impartial  trial  caimot  be  had  tn  tiu  count?  daalpmted  In 

the  oonqjlaint  aa  the  plage  of  trial. 

it  There  is  no  distinction  between  action  ex  eontradu  and  actions  exdetielo. 
In  respect  to  granting  and  refunng  motions  to  change  the  place  of  triaL 
Where  there  are  several  defendants,  they  should  stl  join  in  the  motion  (0 
,  Wend  soy ;  1  How.  156),  unless  some  have  suff(;red  a  default,  la  which  caae 
'  the  others  may  move  alone  (13  Wend.  SOO).  So,  where  tlie  action  is,  in  form, 
against  several,  and  process  baa  been  served  npon  some  only,  the  defendant 
served  mav  moke  the  motion  (4  Hitl.6S.  note).  And  in  a  Joint  action  against 
the  several  parties  to  a  bill  or  note,  under  section  ISO.  Uie  motion  may  be 
madeby  any  one  of  the  defendants  (Laws  1B41,  p.  372,  §  1) ;  although  before 
the  act  last  referred  to,  lue  rule  was  otherwise  (19  Wend.  700;  sec  4  Hill.  63, 
note).  Tbe  plaintiff  cannot  move  to  change  tbe  place  of  trial  flB  Johns.  149), 
but  he  may  change  it  bv  amending  bis  complaint  of  course, — (lb. ;  7  Uowen, 
164,  a),— or  by  motion  for  leave  to  amend. 

«.  HoTTOK,  WHEN  Aim  BOW  HADE. — The  motton  cannot  be  made  tmtil  after 
issue  (JferrtHv-  Orinn^fl,  10  How.  83;  Hubbard  v.  -Vat  In*.  Co.,  11  id.  14B; 
mw^iman  v.  BuOer,  7  td.  463 ;  Bariman  i.  Speneer,  6  How.  185  [  Rule  58). 

/.  It  ia  not  necessary  to  make  a  demand  In  writing,  to  have  Ui«  trial  In  the 
proper  county,  before  making  a  motion  to  change  tiie  place  of  trio)  for  the 
convenience  of  witnesses  (7  How.  464). 

g.  In  an  action  on  a  promlseo^  note,  the  county  of  trio]  stated  in  the  com- 
pl^nt,  was  Albany.    The  pl^tiff  re^aod  In  Schenectady  coimty ;  the  defend- 
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sat  In  fldxthaile  coonty;  the  defendant  ta  due  time  denuuided  to 
hare  the  conntj'  of  tritJ  changed  to  the  proper  county,  and,  alter 
•errice  i^  his  answer,  moved  to  "  change  the  place  of  trial  n'om  Albauj 
to  BchohBiie."  The  afBdavlt,  wrvcd  with  the  notice  of  motiuD,  sut 
oat  the  &ct  as  to  places  of  ttie  parties'  reBidence,  the  demand  to  hare  the 
ptBC«  of  trial  changed  to  the  proper  county,  and  the  further  tact  that  the  de- 
Ktulant  bad  a  large  number  of  material  witneseeB  residiDg  in  Schoharie.  Im- 
mediately  after  &b  service  of  this  notice  of  motion,  the  pl&intilT  served  an 
amended  complaint,— the  amendment  heine  the  Bubatituilon  of  Schenectady 
for  Albany  comity  as  the  place  of  trial  The  defendant  did  not  serve  an 
amended  answer,  and  when  the  motion  came  on,  it  was  objected  hjthe  plain- 
tiff that  it  conid  not  be  heard,  as  the  cause  was  not  at  insue.  It  was  held, 
however,  that  the  cause  was  at  Issue  when  the  defendant  served  his  notice  of 
motion,  and  that  the  plaintlfTs  amendment  was  without  prejudice  to  the  pm- 
C«edinK8  already  had,  and  Ita  only  eflect  was  to  deprive  the  defendant  of  one 
ground  on  which  he  moved.  The  motion  was  heard  and  granted  (ToU  v. 
Vrommil,  13  How.  79). 

a.  STATraa  procgedihos  fob  the  rcBPOsx  of  hotiok. — The  defendant,  if 
circnmstances  require  it,  may  obtain  an  order  to  stay  the  proceedings  for  the 
purpose  of  making  the  motion.  But  no  aucb  order  will  be  granted,  unless  it 
'   U  appear  from  ilie  papers  tliat  the  defendant  has  used  due  diligence  In  pre- 

c  tbe  motion  for  the  earliest  practicable  day  after  iHSue  joined  (Rule  58  p. 

laintiff  may  get  the  order  lo  stay  proceodinm  revoked,  by  presenting  to 


paiinx  Xbe  motion  for  the  earliest  practicable  day  after  iHSue  joined  (Rule  5( 
The  plaintiff  may  get  the  order  lo  stay  proceodinrs  revoked,  by  presenting  _. 
and  filing  with  the  ofBcer  by  whom  it  was  granted,  an  affidavit,  showing  such 
bds  as  will  entitle  him,  according  to  the  practice  of  the  court,  to  relam  the 
place  of  trial  (Rule  68).  And  he  must  give  immediate  notice  of  such  revoca- 
tion to  the  defendant's  aWomey  {lb.)  But  he  cannot  treat  the  order  obtained 
fay  the  defendant  as  a  nullity,  on  the  ground  that  the  papers  on  which  it  was 
procured  fail  to  conform  to  the  requisites  dcmandtd  by  tjie  rule,  in  respect  Ui 
delay,  althoagh  the  effect  of  the  order  be,  to  throw  the  cause  over  both  the 
circnit  in  the  county  designated  in  the  complaint  as  the  county  of  trial,  and 
that  in  the  county  to  which  it  is  proposed  to  be  changed  (23  Wend.  ^8). 

6.  Thk  Monos.— The  motion  to  clianee  the  venae  is  founded  on  affidavit, 
which  must,  in  general,  he  made  by  defendant  himself,  though,  under  special 
^ . .-1..  -,(  foTth  in  the  affidavit,  it  has  been  held  anffleient  when 


nude  by  tiis  attorney  in  (he  action  (4  Hill,  64,  note).     If  the  motion  isground- 


les,  the  affidavit  should  state  the  name  of  the 
witnenes  rcNdlng  In  the  county  to  which  the  defendant  seeks  to  change  the 
venue  (6  Cowen,  389),  and  ihelr  residences  (3  Hill,  445),  stating  the  town,  vil- 
lage, or  particnlar  place  of  residence,  in  addition  to  the  county  (1  How.  105) ; 
and  that  each  and  every  of  them  ia  material  to  the  defence,  as  Uie  defendant 
is  advised  by  counsel,  and  verily  believes  {i  Wend.  435 ;  0  I'd.  431 ;  1  Hill, 
668)  1  and  without  the  benefit  of  the  testimony  of  each  and  every  of  them,  he 
cannot  saTely  proceed  to  trial,  as  he  is  advised  by  counsel,  and  verily  believes 
(3  Wend.  43S  ;  S  /<£  431) ;  that  he  baa  fully  and  foirly  stated  the  case  to  his 
counsel,  giving  the  name  and  residence  ot'^such  counsel  (Rule  21 ;  4  How.  BO ; 
S  iA.  413 ;  e  /&  396 ;  I  Code  Rep.  117),  and  has  fully  and  fairly  disclosed  to 
bun  the  fccls  which  he  expects  to  prove  by  each  and  every  of  his  witnesses 
{S  Wend.'  10  ;  1  How.  65,  70,  165 ;  1  Hill,  608) ;  and  that  he  has  a  good  and 
aubalantial  defence  on  tlie  merits  (I  How.  162),  as  he  ia  advised  by  his  said 
Goousel,  and  verily  believes  (4  Hill,  64,  66 ;  1  How.  63).  The  affidavit  should 
also  state  the  name  of  the  county  designated  in  the  complaint  as  the  county  of 
trial  (1  How.  184;  1  Hill,  668);  and  if  not  made  by  all  the  defendants,  it  should 
■bow  the  reason  why  it  is  not  so  made  (t  How,  156;see<Bife,  p.  14Sa).  In 
adiUtioQ  to  what  has  usually  been  stated  In  the  affidavits  concerning  venus, 
either  party  may  state  tl'ie  nature  of  the  controversy,  and  show  howhia  wit- 
nesses am  material :  and  may  also  show  where  the  cause  of  action,  or  the  de- 
fence, or  both  of  them,  arose ;  and  those  facts  will  be  taken  intb  conwderation 
t^  tlw  court,  in  fixing  the  place  for  trial  (Rule  G9).  The  aSdavlts  as  well 
those  In  support  aa  those  in  opposition,  should  state  what  is  axpected  lo  be 
prof  «d  bj  the  witnesses  {dmer.  Em.  Bk.  v.  HO,  23  How.  S9). 
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a.  The  conTetdeDCeofpltuDtitrswitnesscs  residing  out  of  the  State  will  not  bo 
regftrded  as  groand  for  denvlDg  the  defbodant's  spplicaiion  to  change  the  place 
of  trial  (N.  ^Zine  Co.  \.  Blood,  8  Abb.  147). 

b.  The  county  in  -which  the  witnessea  reslio,  rather  than  the  dislance  tki;^ 
will  hare  to  travel,  must  govern,  on  motionB  to  change  the  plac«  of  trtal 
(iVpto  T.  Wright,  3  Code  R.  75 ;  0  How  23). 

e.  In  deciding  motions  to  change  the  place  of  trial,  "  courts  now  look  be- 
yond the  affldaTJlH  of  the  parties  and  the  adricp  of  their  couDse),  to  the  cause 
of  action  and  the  defence,  lo  ascertain  what  ia  to  be  tried,  and  determine  from 
a  view  of  the  whole  case  as  presented  hj  the  pieadinga  and  affidavits,  whether 
a  change  of  the  place  of  trial  will  really  accommodate  and  bo  most  convenient 
for  the  greatest  nnmber  of  witnesses,  who,  in  the  reasonable  and  proptr  eier- 
ciae  of  care  and  prudence  in  the  preparation  for  trial,  will  be  reqiitfed  to  at- 
tend the  circuit  [Kiny  v.  VaiiderbiU,  7  How,  335).  In  determuiing  sncb 
motions,  the  convenience  of  witnesses  is  the  main  consideration,  though  tha 
dispatch  or  delaj  in  the  trial  of  the  action,  bv  the  change,  is  not  to  be  wholly 
overlc^ked.  (lb.)  And  it  scema  that  the  objection  to  changing  the  place  or 
trial  to  the  dtj  and  county  of  New  York,  on  account  of  the  pressure  of  bosl- 
neas  in  that  dty,  and  apprehended  delays  in  the  trial,  may  be  obviated  by 
^nting  an  election  to  the  parties  to  substitute  an  adjoining  county,  Einga, 
lUchmond,  Westchester,  or  Rockland  {GoodriiA  v.  VaTtderbtU,  7  How.  M7). 
The  place  of  trial  of  a  transitory  action  should  be  in  the  county  where  the 
principal  trsnaactions  between  the  parties  occurred,  unless  the  preponderance 
nf  witnessce  Is  so  ereat  as  l«  warrant  the  court  lo  retain  the  place  of  trial  in 
another  county  {lb. ;  Jordan  v.  Oarriton,  8  M.  B).  Therefore,  where  in  a 
Iraniiiory  action  the  plaintiff  readed  in  Ulster  and  the  defendant  in  Orleans 
county,  and  theplace  of  trial  named  was  Ulster  county,  and  the  defendant  moved 
to  have  the  place  of  trial  changed  to  Orleans  county,  and  swore  to  sixteen  wil- 
nesacs  residing  in  Orleans  county ;  and  the  plaintiff  opposed  the  motion  on 
an  affltlavit  drawn  in  Uie  usual  form,  swore  to  eighteen  witnesses  residing  in 
ITlater,  and  then  stated  that  he  expected  to  prove  by  Scboonmaker,  one  ofth© 
witnesses,  the  sale  of  the  demand  to  the  plaintiff, — that  he  expected  to  prove 
by  six  other  witnesses  the  value  of  the  woodwork  of  the  wagons ;  by  nine 
otlicrs,  acknowledgments  of  the  defendant,  made  at  various  tunes,  that  tho 
work  had  been  sold  to  him,  and  his  promises  to  pay  therefor ;  and  by  one 
other  witness,  the  handwriting  of  the  defendant  to  certain  letters,  written  by 
the  defendant  to  Scboonmaker  on  the  subject  of  the  properly,  Harris  J.,  grant- 
ed the  motion.  (Id). 

d.  Very  little  reliance  can  be  placed  upon  an  allegation  of  the  materialitj 
of  witnesses,  unless  it  be  shown  wherein  they  are  mMcrinl  {TAa  Peopia  v.  Haget, 
T  How.  348).  But  the  place  of  trial  may  I>e  changed  upon  such  an  affidavit, 
when  no  witnesses  are  abnwn  lo  reside  in  the  county  named  ia  the  complaint 
as  the  county  of  trial,  (/il.)  laSuSv.IIuB  (1  Oill,  S7I),  a  motion  was  mado 
to  change  the  venue  Irom  Alleghany  to  Cattaraugus,  on  an  affidavit  that  the 
defendant  had  fifteen  witnesses  in  the  latter  county.  It  was  shown,  in  oppo- 
sition, that  the  defendant's  witnesses  resided  nearer  to  the  court-house  in 
Alleghany  than  to  the  court-house  in  Cattaraugus ;  viz :  twenty-five  miles 
from  the  former,  and  twenty-seven  miles  from  the  latter.  But  the  court 
granted  the  motion,  and  Bronson,  J.,  said,  "  On  a  question  of  venue,  we  look 
to  the  county  in  which  the  witnesses  reside,  rather  than  the  distance  they  wUI 
have  to  travel.  As  a  general  rule,  the  convenience  of  witnesses  will  be  best 
consulted  by  having  the  trial  in  the  county  where  Ihey  rc^de.  That  course 
will  be  less  likely  to  disturb  their  social  and  business  relations  than  calling 
them  to  a  foreign  county."  This  Cdse  was  cited  and  approved  by  Parker,  J., 
in  2ae  ^vpU  V.  Wrigkl  (3  Code  R.  75 ;  5  How.  88 ;  ana  see  BearMen  v.  Dick- 
erwm,  4How,  SI).  The  court  cannot,  on  a  motion  to  change  the  phice  of  trial 
for  the  convenience  of  witnesses,  order  a  change  for  the  reason  that  the  pro- 
per county  Is  not  designated,  no  previous  demand  to  chan^  hnving  been 
made  {Hmick  v,  Latfter,  17  How.  520). 

«.  Oppobino  the  Motion. — The  plaintiff  may  resist  the  motion,  by  an  affi- 
davit showing  material  witneuea  (1  How.  58)  residing  ia  the  county  munud 
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in  the  compUat  u  ths  conntr  of  trial  (S  Cajnes'  KSH;  S  id.  W;  %  Jobna. 
481 ;  7  Cowen,  102 ;  19  Wend.  10).  Bui  he  mual  swear  unquriifiedl.T,  that  he 
haa  wltncses  in  or  near  tlie  count;  named  in  the  complaint  as  the  county  of 
tcul.  of  aneqaalnumber  with  those  of  the  defendant,  or  a  greater  number, 
or  the  place  uf  trial  will  be  changed  (13  Wend.  2B4).  And  the  reBidencc  of  a 
greater  number  of  witncaseB  in  an  adjoining  State,  adjacent  to  the  place  of 
trial  named  in  the  complMnt,  is  not  sufficient  to  retain  the  place  of  trlftl  (9 
Wend.  382 ;  6  icjl  &41  J  4  Bill,  68,  note).  It  is  no  anawer  to  a  motion  to  cbaugs 
tbe  place  of  trial  that  by  granting  it  Uic  plaintiff  wUl  lose  a  trial  or  a  terin, 
where  the  defendant  ia  not  cluirgeable  with  laches ;  and  even  where  he  is  so 
ehareeKble,  his  neglect  must  be  auch  as  to  produce  the  delar,  or  the  motion 
If Ul  be  granted  (Lj/n^  v.  Mother,  4  How.  80 ;  23  Wend.  815).  Formerly  It 
wu  DO  anawer  to  the  motion,  that  the  cause  was  at  issue  on  demurrer  only 
(3  Hill.  383) ;  but  now,  s^  Geula  v,  CAt^n,  S  Code  R  107.  And  wliere,  on 
motioD  to  cbanee  the  renue  from  the  county  of  O.  to  ibe  county  of  C.  the 
defendant's  afflaavit  stated  that  the  action  waa  brought  to  recover  for  acrvicet 
as  attomev,  rendered  by  the  ptaintilf  while  residing  in  the  county  of  C,  that 
tbe  defendant  had  twenty  witnesses  in  the  latter  county,  and  that,  if  the  plain- 
tiff should  claim  lo  have  more  than  one  witness  (naming  him),  in  tbe  county 
of  0.  tbe  others  could  only  be  materia)  for  the  purpose  of  proving  the  value 
of  tbe  plaintiff's  services,  which  could  as  well  be  proved  by  witnesses  reaiding 
In  Ute  county  of  C;  and  the  plaintiff,  in  opposition  to  the  motiiHi,  awore  to 
twenty-five  witnesses  in  the  county  of  O,,  ten  of  whom  were  attorneys,  but 


nmitted  lo  answer  tbe  matters  specially  set  forth  in  the  defendant's  affidavit, 
—the  motion  was  granted  (5  Hill,  GOS ;  1  How.  78).  The  cuuit.  m  deciding 
the  motion,  will  consider  tbe  convenience  of  witnesses  (4  Wena.  IfOe ;  S  i£ 
451 1 1  Bill,  66S,  671) ;  and  where  tbe  plaintiff  outnumbers  tbe  defendant  in 
witnesses  (13  Weod.  304 ;  1  Hill,  6«8,  671),  or  awcara  to  an  equal  number  fO 
Cow.  414;  13  Wend.  391X  the  motion  trill  be  dented  (Atuan  v.  HindOey,  13 
How.  S76) ;  but  not  under  all  circumalAnces  (G  Hill,  S09 ;  1  How.  73).  So  where 
It  ia  clear  that  tbe  defendant's  object  is  merely  delay  (IS  Wend.  293;  33  iii 
615 ;  10  id.  671),  or  where  his  affidavit  is  defective  (IS  Wend.  SIT ;  9  lil  431 ;  29 

*rf.  638 ;  2  Hill,  358),  the  motion  will  be  denied.    And  where,  i - 

action  of  assumpsit,  the  defendant  swore  to  seventy -eight  v 
rial  to  hia  defence,  it  was  considered  a  fVaud  npon  the  court,  the  nature  of  the 
action  not  being  Ailly  explained  lo  satisty  the  court  that  the  number  of  wit- 
neaKS  was  necessaiy  <1  How.  123 ;  4  Hill,  036). 

a.  Wbere  a  party  meeia  an  application  made  by  hia  advereaiyto  chan^  the 
fmne,  by  a  stipnlation  not  to  give  any  evidence  except  ai  to  bcls  occumnc  in 
the  coonty  where  the  venae  is  laid,  tbe  venae  wilt  not  be  changed  (SmitK  v. 
AteriO,  1  Barb.  38). 

b.  Where  the  plaintiff  andertook  to  bear  oil  tbe  expenses  of  bringing  the 
defendant's  witneaaes  to  the  county  where  the  venae  was  Md,  tbe  motion  to 
ehuge  was  denied  {Worthy  v.  Oilbert,  4  Johns.  492).  But  in  another  case  it 
i«  said  that  the  trniiu  will  not  be  retained  if  it  ou^ht  to  changed  for  the  conve- 
nience of  witnesses,  on  the  adverse  party  atiputatmg  lo  pay  the  expenses  of  de- 
fendant's witnesses  {BaOdoM  v.  Hammn,  4  Wend.  20B). 

e.  Where  after  service  of  papers  for  a  motion  to  change  the  venue,  together 
iritb  an  order  to  stay  proceedings,  the  plaintiff  amended  his  declaration  by 
changing  tbe  venue  to  another  conntv,  and  it  appeared  on  the  motion  that  the 
plainttff bad  a  sufficient  number  of  wilneaaes  to  retain  tbe  venue  in  the  taller 
county,  and  that  the  defendant  bad  bad  time  lo  serve  new  papers  aince  the 
sntendment,  but  omitted  to  do  ao,  t!ie  motion  waa  denied  (1  Hfll,  874).  And 
where,  on  receiving  notice  of  tbe  motion,  the  plaintiff  agreed  to  change  tbe  venue, 
according  to  the  wiah  of  the  defendant,  provided  be  \vould  accept  abort  notice 
of  trial,  ike  motion  waa  denied,  as  defendant  could  not  ahow  it  lo  be  impoaai- 
ble  for  Um  to  prepare  for  trial  on  short  notice  (3  Wend.  408).  So,  where  the 
defendant  after  serviee  of  hia  papers,  and  before  the  motion  waa  actually  made, 
aoflered  a  defanlt  for  not  pleading,  this  was  held  to  defeat  the  application, 
even  though  he  obtained  and  served  an  order  staying  proceedings  (4  Hill,  69, 
note). 


^dbyGoOgle 


1S9  FLACK  or  TKUI.  [§  120. 

a.  Wbere  the  ^nmnd  of  the  motion  ia  thai  a  &{r  and  imputlal  trial  cannot 
be  had  in  the  county  luuned  in  the  complaint  aa  the  place  of  trial,  this  &ct 
moat  be  made  to  appear  to  the  coort  very  conctuavely,  in  order  to  iudnce  it 
to  change  the  Tenue.  AocotdinKlj',  the  motion  waa  reroBed  where  it  tbs 
founded  merely  on  the  (act  that  the  aheriff  ot  the  counlj  was  a  ^ity  to  ths 
■alt  (S  Gained  R.  UJ,  or  that  the  corporation  of  the  ciiv  of  New  York  waa  a 

n,  where  the  venue  was  laid  in  that  city  <3  Johns.  Gas.  335),  or  in  m  actltni 
uider  or  libel  that  a  Tioleot  par^  apint  prevailed  in  a  county  (1  Cidne^ 


i  487).  And  the  eilatence  of  &  urongpopiilar  excitement  in  thecognty  oa 
the  Bubject-matter  of  a  libel-soit,  was  held  to  be  no  cause  for  refunnf  to 
change  the  place  of  trial  on  an  ordinary  affldaTit  (3  Wend.  350 ;  3  CaineiP  R. 


127).  But  Ute  place  of  trial  was  changed  on  the  groond  of  excitement  after 
two  ineffectual  attempta  to  obtain  a  verdict  in  the  county  where  it  waa  hid 
(12  Wend.  203).  And  it  waa  held  sufficient  cause  to  change  the  place  of  trial, 
that  the  circuit  Judge  of  tbe  district  where  the  venue  was  l^d,  was,  previoua 
to  his  appointment,  caunsel  in  the  cause  (3  Wend.  290 ;  but  see  note  to  g  23). 
A.  sapposed  excitement  or  prejudice,  which  makes  it  doubtful  whether  a  Ms 
and  unpartisl  trial  can  be  had  in  the  county  to  which  it  Is  moved  to  chsnea 
the  place  of  trial  is  no  cause  for  refusing  the  motion.  The  inability  to  obt&hi 
a  lUr  and  imparUal  trial  t&ust  he  deatly  cstabliahed.  Ordinaiily,  an  actual 
experiment,  by  way  of  trying  the  cause,  or  attempting  to  impannel  a  juiT> 
■honld  first  be  made  (PajiU  v.  Wright,  3  Code  R  TS ;  5  How.  33) ;  bnt  tbe  pre- 
liminary ia  not  required  m  every  case  {Budge  v.  NorOtam,  20  How.  348V 

i.  The  tntentioD  of  the  court  to  change  the  place  of  trial  of  mi  action  will 
not  be  inferred  from  the  mere  fact  that  the  coutt  Itas  made  an  order  referring 
the  cause  to  a  referee  rendent  of  a  county  otlier  than  that  named  in  the  com- 
plahit  as  the  connty  of  trial  ( WheOer  v.  jfiniland,  13  How.  S5). 

c  Where  a  motion  to  change  the  venue  waa  made  by  the  defendant,  and 
daring  the  time  the  question  was  held  under  advisement,  tbe  plaintiff  took  an 
Inquest  on  a  regular  call  of  the  calendar,  there  being  do  stay  of  proceedbiga, 
—A«U  that  tbe  plaintiff  WAS  I'nv^Iar.    The  plaintiff  took  the  risk  of  having 

Emdenm,  1 
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Manner  tjf  Commeneing  Civil  Aetiotu. 

Btcricax  197.  AcUohb,  how  commenced. 

128.  Summona,  requisites  oC 

129.  Notice  to  be  inserted  In  sommoDS. 

130.  Compl^nt  need  not  be  served  wltb  Munmons. 

131.  Defendant  anreaaoaablj  defending. 
133.  NoUce  of  lis  pendens. 

138.  Service  of  summons. 

181.  Betnmof  Bnmmons. 

185.  Pnblicatiini  of  summons. 

186.  Proceedings  wben  part  only  of  defendants  serred. 

187.  Wbon  service  by  publication  complete. 

188.  Proof  of  service. 

ISK.    When  jiuisdiction  of  acUoa  acquired. 

1 127.  [106.]  Aeiiong,  how  commenced. 
Civil  actions  in  the  eoni-ts  of  record  of  this  State,  sliall  be 
commenced  by  tbe  eervicQ  of  a  Baminone. 

a.  The  oniy  mode  of  conmiencinE  aa  action  nnder  the  code  Is  by  sammonft 
ffi  H,  127),  or  the  obtaining  a  provisional  remedy  (g  139 ;  iSc  parte  BoTuom,  8 
Code  Rep.  148 ;  Moon  v.  Tlu^,  it.  ITS ;  Trtadw^  v.  Lawhr,  16  How.  8).  Tbe 
■ommons  is  the  process  of  the  conrt,  and  should  be  governed  and  regulated  by 
tbe  nilea  of  practice  formerly  applicable  to  a  capiat,  so  &r  as  those  mlee  can 
properly  be  made  to  ^ply  C^laTuhard  v.  Strait,  8  How.  84). 

b.  For  the  puipoae  of  issuing  a  warrant,  under  the  non-Imprisonment  act, 
the  actioii  is  sumciently  commenced  by  lodging  the  summons  with  the  sheriff, 
with  httent  that  it  should  be  served  (tfregm-y  v.  WeirtM-,  1  Code  Rep.  N.  S.  210). 

c  In  an  action  against  a  sheiiff  for  an  escape,  the  voluntary  return  of  the 
prismer  before  the  actual  service  of  the  summons,  although  afli^r  ila  delivery 
to  the  coroner  for  service,  is  a  good  defence ;  the  retutn  was  before  the  action 
was  commenced  {Wiggin  v.  Orter,  S  Duer,  IIS). 

d.  There  is  no  other  mode  of  bringing  a  part;  into  court  ag^nst  his  will,  ex- 
cept by  the  service  of  a  summons.  And  where  a  plaintiff  amended  his  com- 
plaint by  adding  parties,  and  then  proceeded  to  judgment  without  serving  the 
(ummons  on  such  added  defbndanls,— held  that  he  was  Irregular  {Akin  v.  At- 
huts  Nortr,.  B.  R  Co.,  14  How.  337 ;  and  see  ffHara  v.  Bro^y,  24  id.  383). 

«.  The  action  should  not  be  commenced  until  the  cause  of  acdon  has  accrued 
(AntfA  V.  Sterna,  10  N.  Y.  STl ;  MeCuUou^  v.  CMy,  4  Bosw.  603). 

See  section  139,  pM<. 


§128.  [107.]  Summons.  •RegvigOesof. 

The  enmmons  shall  be  siibBcribed  by  the  plaintiff  or  his  at' 
tornej,  and  directed  to  tlie  defendant,  and  Bhall  require  Inm  to 
answer  the  complaint,  and  eerve  a  copy  of  his  answer  on  the 
person  whose  name  is  sabscribed  to  the  Bnmmons,  at  a  place 


i 
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within  the  State,  to  be  therein  specified,  in  which  there  ie  a 
poet-ofSce,  within  twenty  days  after  the  eer?ice  of  the  sammoDa, 
exclnsive  of  tha  day  of  Berrice. 

a.  Stamp  oa  •mnmoiM.— A  QH;  cent  UaltAd  &U.U*  rereiine  stamp  sboald 
be  affiled  to  the  Hummona,  TUe  court  will  Tacat«  the  proceedings  on  the 
ground  that  sucli  a  stamp  has  not  been  affixed  [Oerman  Zeidtrkram  t.  8t/u»- 
mann,  35  How.  388 ;  eo/itra,  WaUon  v.  BryentK,  24  How.  357) ;  and  in  Wattan 
T.  Morton  (36  How,  383),  JameB,  J.,  set  aside  the  proceeduigs  beciuBe  tbe  de- 
fendant was  not  informed,  either  by  memorandum  on  the  copy  served  or  bj 
exhibition  of  the  original,  that  a  stamp  was  attlxcd  to  the  sutumons.  Sembte, 
the  stamp  is  no  part  of  the  document  to  vhich  it  is  affixed,  and  where  a  copy 
of  a  stamped  docunent  ia  required,  it  does  not  Include  a  description  or  state- 
ment as  to  the  stamp  (A^.  t,  /nA.  of  Eeig/tlfg,  1  New  Mag.  Cas.  527 ;  8 
Q.  B.  877  i  3  New  Sess.  Cas.  921). 

b.  Name  of  tbe  Court.  4c.— This  section  (128)  neither  directly  nor  indirectly 
requires  that  a  summons  should  name  the  court  or  the  title  of  tbe  action ;  and 
the  form  of  summons  recommended  by  the  commissioners  in  their  first  report, 
contained  DRliher  the  name  of  tbe  court  nor  Uie  title  of  the  cause.  Neverthe- 
leas,  the  weight  of  opinion  seems  to  be  in  favor  of  the  insertion  at  lenst  of  the 
UUne  of  the  court  In  the  summons.  Where  the  Eummona  is  annexed  to  a  copy 
of  the  complaint,  there  can  exist  no  necessity  for  repcatini;  in  tbe  summoDa 
the  name  of  the  court,  or  tlie  names  of  tbe  parties ;  such  mfonuatiou  is  sup- 
plied by  the  complaint  But  where  the  summons  is  served  without  any 
copy  of  the  complaint,  as  provided  by  section  180,  then  it  Itecomes  b  ~ 
to  insert  the  name  of  the  court,  and  (he  namea  of  tbe  parties  in  the  sii 
otherwise  a  defendant  would  be  left  in  ignorance  of  where  he  is  to  fina  a  com- 

{ilaint  filed,  who  is  tbe  plalntifT.  and  who  is  his  co^efendant  tif  any) ;  accord- 
ttgiy,  in  cases  Khere  no  eopy  ofOu  tomplaint  imu  tened  with  the  summons,  the 
court  held  that  the  aummona  must  state  the  name  of  tbe  court  (Anon.  2  Code 
B.  7S ;  Walker  v.  Hubbard,  1  Uow.  154).  In  subsequent  cases  (th>m  the  re- 
ports of  wliich,  however.  It  does  not  clearly  appear  whether  or  nut  any  copy 
of  tbe  complaint  was  served  vrlth  the  summons),  the  distinction  between  the 
cases  in  wbich  a  copy  of  tbe  complaint  is  served  with  the  summons,  and  im 
which  it  is  not,  appears  to  have  been  lost  ^ht  of;  and  the  courts  use  lan- 
guage indicative  of  an  opinion  tliat,  in  aU  eaiei,  the  summona  must  slate  the 
name  of  the  court  in  which  the  action  is  brought  (J>ix  r.  Palmer,  5  How.  238 ; 
8  Code  R.  314 ;  Jama  v.  Kirkpatrick,  5  How.  241 ;  3  Code  R.  174).  A  sum- 
mons is  not  void,  but  at  most  merely  viidaliU,  for  omitlinK  to  state  tbe  name  of 
the  court  It  is  not  a  statutory  requisite  of  a  summons  that  it  shall  slate  the 
luune  of  the  court  in  which  the  action  Is  brought  The  Judiciary  act  (Iiawa 
1847,  p.  335)  does  not  apply  (Tallmnn  v.  Ilinman,  10  How.  BO),  It  happened 
In  one  case  that  the  name  of  tbe  court  in  which  tbe  action  was  brought  was 
omitted  both  in  the  Summons  and  complaint ;  and  there  the  supreme  court 
refused  a  motion  for  leave  to  amend  by  Inserting  the  name  of  that  court  (ITnnl 
T.  Btringham.  1  Code  Rep.  118).  In  anotlicr  case  the  summons  was  served 
without  a  copyofthe  complaint,  and  without  tbe  name  of  any  court  appear- 
ing thereon.  The  defendant  demanded  a  copy  of  the  complaint,  and  one  was 
served  entitled  "  Sup.  Court"  On  motion  to  set  aside  tbe  proceedins^,  It  was 
held  that  the  name  of  the  court  suffidenlly  appeared ;  and  the  plaintin'  was  al- 
lowed to  amend  by  entitling  the  summons  and  complaint  in  the  "  Supreme 
Court"  :  and  the  court  said  it  was  not  analogous  to  a  case  where  all  reference 
to  a  court  was  omltled  in  tbe  complaint  ( Wiitker  v.  Hubbard,  4  How.  154).  In  , 
thlslast  case,  the  place  of  trial  named  in  the  complaint  was  not  the  dty  of 
New  York ;  had  it  been,  the  abbreviation  "Sup,  Court"  would  have  1^  it 
doubtfiil  whether  the  "  supreme  "  or  the  "  superior  "  court  was  intended  by 
the  contracUon  "  sup, ;"  as  the  place  of  trial  was  out  of  the  city  of  New  Tort, 
the  inference  naturally  was  that  tbe  supreme  coort  was  meant.  Where  a 
fnmmons  was  served  which  did  not  mention  the  name  of  any  court  ^md 
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§  128.] 


,     ^  .  t  Bet  the  {udgntent 

uide,  and  wiUiont  requirini  tbe  defendaDt  to  put  in  an  affidnvit  of  merits 
O^onut  T,  larkpatridc,  3  Code  R  174 ;  5  How.  Ml ;  Croden  v.  Ihta,  8  Duer, 
654).  The  court  further  held  that  the  defendant  had  not  waived  the  defect  in 
Ihe  auDimonB  by  laying  by  and  permitting  the  plainliS'to  take  judgment;  be- 
cause, nntU  Juagment  was  entered,  tbetdefraiduit  was  not  informed  in  what 
court  the  action  was  conimecced.  and  could  not  Icnow  in  what  court  he  was 
to  moTc  to  set  the  summunB  a^ide.  (lb.)  But  where,  after  a  sumtnona  was 
■erred  (without  any  copy  of  the  complaint,  and  without  naming  any  court), 
the  defendant  gave  a  general  notice  of  appearance,  it  was  held  lliat  be  thereby 
-waived  tho  delect  in  the  summons  (Dix  v.  Ptdmer,  3  Code  R.  214 ;  S  How.  2SS; 
Wdib  T.  Molt,  6  id.  439).  The  11th  of  the  supreme  court  rules  recognizes,  by 
its  very  language,  a  tpeeiai  cr  limited  retainer,  and  which  would  not  be  deemed 
■n  ^>pcarance  In  the  action  un  the  part  of  tlie  dcibndont ;  and  If  the  defand- 
ant's  attorney  won  retained,  and  appeared  only  for  thf;  purpose  of  moving  to 
■et  aside  the  suniraons  for  irregularity,  he  should  have  given  notice  of  a  special 
or  limited  retMoer  and  appearance  only.  The  genera!  appeftrance  will  be  a 
waiier  of  such  irr^ulariiiea  only  as  appear  on  too  tkce  of  tne  summons  (Vbof- 
iUM  T.  Seqfield,  7  How.  SI).  Where,  however,  the  summons  is  accompanied 
with  tbe  complaint  containing  a  proper  prayer  for  relief,  so  that  the  defend- 
>nta  cannot  be  misled  or  prejudiced  by  the  irregularity  in  the  summons,  the 
court  will  be  reluctant  to  set  aside  the  summons  for  such  a  defect;  and  where 
a  notice  of  mntion  to  set  aside  proceedings  for  such  a  defect  was  ugned  H.  & 
&,  atlomeys  for  the  defendant,  the  court  construed  the  notice  as  a  general  ap- 
pearance in  the  action,  and  a  waiver  of  the  defect  in  the  summons  {Saxler  v. 
AnuM,  S  How.  445). 

a.  A  TimTii^tng  Bummona. — A  mistake  in  the  form  of  a  summons  bos  been 
held  not  within  g  173  (i)AMM  r.  Matm,  1  Code  R.  37) ;  therefore,  where  in  an 
action  on  contract,  to  recover  the  price  of  goods  sold  and  delivered,  the  summons 
did  not  state  the  amount  for  which  Judgment  would  be  demanded,  but  stated 
that  the  plaintiff  would  apply  lo  the  court  for  tbe  relief  demanded  in  tbe  com- 
plaint,—on  motion  for  judgment,  it  was  held  that  tlie  mistake  In,  the  m. 

could  not  be  disregarded ;  and  tbe  motion  was  denied.  Although  the  c< 
may  have  the  power  to  amendtheiummons,  it  could  only  be  done  on  motion  uj 
aroendit{Jft(7TOn«T.  Jfiwittw,  8  Sand.  788;  AU«nr.  ^S(Hi,  14  How.  848).  fa 
the  former  case  plaintiff's  attorney,  aiVer  service  of  the  snmmons,  discovered  a 
mistake  therein;  be  made  tbe  requisite  amendment,  of  course,  and  re- 
served the  suromona.  The  defendant  moved  to  let  aside  the  amended  summons. 
Uason,  J.,  with  the  concurrence  of  all  the  Justices  of  the  superior  court,  granted 
tbe  motion,  and  held  that  a  summuna  cannot  be  amended  without  leave  of  the 
court.  Section  173  does  not  apply  to  a  Bammons;  which  is  not  a  pleading, 
bat  a  process.  Tbe  power  of  amendment  la  in  terms  confined  to  tbe  ooart,br 
gl78. 

h.  In  one  case  iDovenport  v.  RumeS,  3  Code  R  82),  where  a  party  served  a 
RmuDOOS  which,  before  any  proceedings  hadbeen  taken  thereon,  he  discovered 
lo  be  irregular,  and  thereupon  served  an  Bm.ended  summons,  it  waa  held  in  a 
connly  court,  Uiat  there  wasno  objection  to  such  a  course.  The  case  is  not  very 
Ifally  reported ;  bat  it  seems  to  have  been  decided  on  the  eipress  ground  thsit 
the  defendant  was  not  pnffndieed,  and  is  therefore  perhaps  not  inconsistcnC  with 
the  other  decisicma. 

e.  Where,  by  setting  amde  a  srunmons  and  complaint  as  irregular,  the  plain- 
tiff would  be  barred  of  his  right  of  action  by  reason  of  the  statute  of  limitation^ 
the  conrt,  instead  of  setting  themoceedlngs  aside,  will  permit  an  amendment  to 
be  made  on  payment  of  costs  ( Wecvre  v.  Stoeum.  1  Code  Rep.  106,  8  How.  870). 
Bee  note  to  section  143,  Oomfinnt  matt  agree  wtA  tummon*. 

d.  HDaacaaoT. — It  seems  that  if  there  is  a  misnomer  of  the  defendant  (cicept 
In  cases  coming  within  section  VIE)  in  the  summons,  he  may  take  advantc^ 
of  it  1^  motion  U)  aet  aside  the  summons.  It  is  donbtfiil  whether,  under  the 
code,  Uie  former  remedy  in  such  case,  of  a  plea  In  abatement  exists  {Oardtier 
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T.  aiark,  6  How.  149 ;  EIMM  y.  Hart,  7  vl  25).  TheM  casm  wen  in  the  sa- 
preme  court.     After  an  elaborate  review  of  the  question  it  waa  held  by 

Woodruff,  J.,  in  the  Huperior  court,  that  a  motion  to  set  aside  for  miBiiomer 
could  not  be  entertained  (MiUer  t.  Stettingr,  T  Boaw.  692 ;  23  How.  S18 ;  aee  20 
N.  Y.  862). 

a.  Snbaoiiptlon. — With  reference  to  that  portion  of  the  flection  which  re- 
quires the  summons  10  be  subscribed  hy  the  plaintiiT  or  his  Attorney,  It  waa 
Held  that  the  altorney  there  mentioned  meant  an  attomer-at-law ;  and  where 
the  Bummona  was  signed  by  a  person  not  an  attorney-aWaw,  with  the  plain- 
tiff's name,  "  by  1  G.  Cramer,  agent,"  it  was  held  that  the  reouirementa  of 
the  statute  had  not  been  complied  withlWeanv.  3loevm,l  Code  Bep.  lOS;  S 
How.  807).  Where  an  Infent  waa  plamUff,  and  sued  by  piardian,  it  was  held 
that  the  attorney  condncting  the  suit,  although  not  stnclly  the  attorney  of  the 
plaintiff,  might  nevertheless  subscribe  the  summons  {SOI  t.   Thaeter,  3  Code 


BOBS  Is  sufficient  (3tut.  lift  In*.  Co.  t.  Rrm,  10  Abb.  §60,  n ;  BaunAenea 
J(iafcwn,8Esp.  180;  3B.  &P.  338;  8aatMtT-f.NorrU,%yL.&^Wi:mal 
Fbrmenf  Loan  Co.  v.  Dielaan,  9  Abb.  81 ;  17  How.  477).  Where  the 
la  dgned  by  the  firm  name  of  two  attorneys,  who  are  m  partnership,  and  the 
complaint  served  with  the  summons  is  signed  with  the  individnal  name  of 
one  of  such  attorneys  only,  and  all  snbsequent  notices  and  papers  in  the  action 
are  signed  by  such  indiyidual  name  of  such  attorney,  the  court  may,  after 
Judgment,  amend  the  summons  by  substituting  the  individual  name  of  ttie  at- 
torney for  such  firm  name  (Slugler  y.  Smith,  i  Bosw.  67S). 

b.  Aftor  bubwoi  of  OtlB^-Where,  atlcr  an  answer  of  title  in  a  jus- 
tice's court,  an  action  for  the  same  cause  of  action  Is  commenced  In  the  su- 
preme or  a  county  court,  the  summons  should  allude  to  the  suit  before  the 
Justice  by  some  auitable  averment  {Boyee  y.  Brmen,  3  How.  SSI).  But  its 
omitting  to  do  BO,  is  not  such  an  irregularity  as  will  cntiUe  the  defendant  to 
move  to  set  it  aside. 

e.  ReproBsntattva  Cbaraoter.— It  is  preaomcd,  that  where  a  party  sues  or 
la  sued,  in  a  representative  character,  the  character  in  which  tie  sues  should 
bestatedallerhisnttinein  the  summons  (1  Arch.  PL  81)  i  as,  whether  ho  sues 
as  trustee,  executor,  or  how  otherwise  (8  How.  84). 

d.  AoUon  agaloat  county. — In  an  action  against  a  county,  the  defendants 

ihould  be  described  as  "  (A^  Board  of  Sapervuen  of  the  county  of ;" 

but  In  an  acl  Ion  against  the  superrisors,  the  defenduits  ^onld  lie  described  by 
their  individual  names,  iuid  hy  their  name  of  office  {WHd  y.  B'd.  <if  Sapenitor* 
(^  Oolumlna,  9  How.  815).  Wliere,  in  an  action,  tiie  defendants  are  described 
as  "  Tlie  Board  of  Supervlson,"  the  coajt  will  intend  the  acUon  la  against  the 
county.  (A) 
,     «.  1 

thesi        ._  

which  such  penalty  Is  given  (2  R.  8.  481,  §  7 ;  17  Wend.  86 ;  4  Denio,  8G9). 

/.  Tlie  object  of  this  provision  is  to  give  the  defendant  notice  of  the  offence 
for  which  he  is  prosecuted.  A  reference  to  the  statute,  as  "  of  tlie  internal 
police  of  the  State"  held  not  sufficient  {Amirgy.  Skte/e,  17  Wend,  85).  An  in- 
dorsement, "  isssued  according  to  the  provisions  of  the  statule,  concerning  the 
incorporation  of  lampike  ana  plank  road  companies,  and  the  collection  of 
penalties  for  the  demanding  and  recovering  more  than  lawftil  toll  in  passing 
through  toll  gates  on  such  raada,"  held  suffiSent  {MaraAt  v.  Seaman,  31  Borh. 
810);  and  in  an  action  to  recover  penalties  for  the  violation  of  the  excise 
1 —  :.  I.  a  sufficient  endorsement  of  the  summons  if  it  state  that  such  summons 


Is  issued  "  according  to  the  provisions  of  tit.  0,  p.  1.  ch.  30  of  the  statute  of 
excise  and  the  regulation  of  taverns  and  groceries  "  (Periy  v.  Tipten,  22  Barli. 
137 ;  and  see  AnSreiM  v.  Harringtan,  10  id.  343). 

For  the  form  of  the  anmmona  when  served  without  any  copy  of  the  com- 
pl^t,  see  section  180 ;  and  when  served  by  pablication,  lee  section  133. 
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i  139.]  BUUMOHO.  1ST 

§  139.  [108.]  (Am'd  1819.)  JToHee  to  hi  interted  in  avm- 
moru. 

The  plaintiff  shall  aleo  iusert  in  the  sninniooB  a  notice,  iii 
anbstance  as  follows : 

1.  In  an  action  arising  on  contract,  for  the  reeoveiy  of 
money  only,  that  he  will  take  jndgment  for  a  sum  Bpecilied 
therein,  if  the  defendaot  fail  to  answer  the  complaint,  in  twenty 
days  alter  the  service  of  the  summons. 

S.  In  other  actioha,  that  if  the  defendant  shall  fail  to  answer 
the  complaint  within  twenty  days  after  service  of  the  sum  moos, 
the  plaintiff  will  apply  to  the  coart  for  the  relief  demanded  in 
(he  complaint. 

0.  Ccmabnoiioi)  of  Baotlon. — The  phrase  "  for  the  recovery  of  money 
only,"  in  subd.  1,  means  the  recovery  of  a  definite  sum  of  money  as  snch,  and 
witbirat  ~"' -" ■    -  ■-' "-'--  ^-  ■"-    --'-' 


.  ]t  calling'  upon  the  court  to  aacertaln  anything  but  tlie   t 

IB  of  the  contract  by  which  it  accrued  due  (3^«i«  v.  Anirt,  14  How.B.., 
(  Abb.  S39).  An  action  that  requires  the  detennlnatiou  of  amountti  unliquid- 
ated in  their  nature,  requiring  other  proof,  and  depending  upon  other  consid- 
erations than  such  as  appear  in  tbe  contract  itself,  is  not  to  oe  deemed  an  action 
for  the  recorerv  of  money  only,  but  rather  an  aciion  to  establish  and  sacertain 
the  plaiutifi's  nght  to  damages,  which  are  to  be  paid  in  money.  (Id.)  The 
KtimB  referred  to  in  the  first  division  "  are  actions  at  law,  properly  bo  called, 
in  wUcb,  from  the  nature  of  the  contract,  the  plaintiff  knows  and  can  specif 
the  sum  he  is  entitled  to  recover"  (Oakley,  J.,  Wal  v.  BreuiCer,  1  Dner,  847). 
**  I  sappoee  subdivision  1  ought  only  to  be  applied  to  those  contracts  whit^  in 
fcmtj  provide  for  the  payment  rf  money"  (Barcultk  J.,  Bj/dd  Park  v.  THfer,  8 
How.  noi ;  and  see  per  Birdseye,  J.,  T/ui  Pto^  v.  BaiTiett,  t  Abb.  848 ;  J>iiTcaa 
V.  Qardner,  10  Abb.  445 ;  Mvngtr  v.  Bum,  28  Barb.  7G,  and  iT\ffa). 

i.  Actions  within  sabdlvlBlon  1. — An  action  to  recover  a  penalty  given  by 
•Utote  (TTU!  People  v.  Brnjieff,  8  Abb.  384 ;  6  (it  848). 

c  For  goods  sold  and  delivered  {DibUa  v.  Matim,  1  Code  Rep.  37). 

d.  To  recover  the  sum  of  ^200,  as  liquidated  damages  on  the  breach  of  a 
KFntract  tffyda  Park  v.  TeSer,  8  How.  504). 

c  Where  the  compldnt  set  up  a  contract  and  breach,  and  prayed  Judgment 
ftir  a  specific  sum  {Orodm  v.  J>rea,  8  Dner,  664). 

/.  For  damages  for  death  of  one  by  wrongful  act  (iXwdt  r.  Witieta,  IS  How. 
128;  and  see  in  note  to  section  121,  anUy 

S-  To  recover  a  penally  under  the  law  of  1867,  to  supprwa  Intemperance, 
4t  {Comm'rt  of  AJhany  v.  Claum,  17  How.  198> 

\  Actlonfl  witUn  BubdhrlslaD  2.— An  action  on  the  common  law-liahility 
Of  an  innkeeper  (7^  ftopfe  v.  TFiVfeB,  6  Abb.  37). 

Against  an  attorney  for  an  account  of  moneys  collected  by  htm  ( TfMt  v, 
Mtor,  1  Dner,  647). 

j.  To  recover  money,  where  the  compl^t  also  seeks  to  vacate  an  agree- 
nent  ezteDding  the  time  of  paym^t,  for  &aud,  and  to  obt^  an  immMiate 
JQdgment  for  the  whole  demand  (jyati*  v.  TbMiM,  7  How.  90). 

k.  To  recover  money  where  the  complaint  chargefl  band  (.Raid  v.  Mont,  7 
How.  12). 

I  For  wrongAilIy  taking,  detdning,  and  converUng  personal  propertr 
(R»rfM»v.  8co/Ud,  id.  Bl> 

n».  To  recover  nntlquidaled  damages  (Orvden  v.  Drme,  8  Dner,  664 ;  TutOt  v. 
Bnia,  14  How.  896 ;  6  Abh.  829  ;  TTht  Fto^  v.  BtnnUt,  6  Abb.  843 ;  8dU«n  v. 
Att|iA,  15  Abb,  278);  a«  on  an  nndertakinr  of  ball  (Levy  v.  NicJuHai,  16  Abb. 
63  note) ;  breaches  of  covenant  in  a  lease  {dtib  v.  Dunkin,  19  How.  164,  revUB- 
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tog,  17  How.  97 ;  Lutirts  t.  SlaiUon,  8  Abb.  878;  2  Hilton,  538) ;  for  liquidated 
ana  unliquidated  damages ;  as  for  eoods  wild,  sod  for  not  recelvinK  goods  on 
conaigameDt  ptmuaot  to  contmct  {Sortou  v.  Cwy,  11  Abb.  364 ;  2S  How.  MB). 


>r  to  pnform  eerricu  [Ataea  t.  Le  Bog,  4  Abb.  488). 

b.  To  recover  damaffea  for  the  breacb  of  a  contract  to  convej  a  &rm  and 
personal  propprtj  (Ji)An«m  t.  ibuf,  14  How.  454) ;  upon  an  undertaking  of 
b^  {Eiiims  V.  Coatrt,  IS  id.  92). 

e.  For  the  breacb  of  a  contract  of  warranty  upon  an  exchange  of  horses 
(Dunn  V.  BUjomingdide,  14  How.  474 ;  6  Abb.  S40  n). 

d.  For  the  breach  of  a  contract  to  many  {DavU  t.  BaUt,  6  Abb.  IS  ;  Ma- 
Donald  t.  Walth,  Bid.eSi  ItNeff  <r.  Short.  14  How.  4«8 :  the  cases  of  WiOMTtu 
r.MiUer,i  How.  »4;  2  Code  Bep.  65;  Leopold  r.  PopAmAdtner.l  Code  Rc^ 
86,  tc  the  contrary,  are  OTerrnled). 

«.  Against  a  carrier  for  the  loss  of  goods  entrusted  to  him  to  carry  (F/ynnv. 
Sud»on  Riner  B.  B.  Chmp.,  6  How.  8(» :  I^/do  Park  v,  TdUr,  8  ut  504 ;  Hmaia 
V.  SmeeU.  id.  846 ;  Olor  v,  Mallorv,  1  Code  Bep^  128 ;  CampieB  v.  Purkiiu,  4 
Belden,  438,  oyerniling  Trapp  v.  If.  T.  &  Em  B.  R.  Comp,  6  How.  337) ;  and 
in  Zdbri»kU  v,  SmiiA,  (8  Eeman,  333),  Denio,  J.,  says,  "  Actions  for  the  breach 
of  promise  of  marriage,  for  the  UDskilfu'.ness  of  medical  practitioners,  cocfraiy 
to  their  'Implied  undertaking,  the  imprisonment  of  a  party  on  account  of  the 
neglect  of  his  attorney  to  perform  hlH  proffeawonal  eng8g« meat,— fall  under 
the  head  of  actions  which  die  with  the  pcraon,  being  conaidered  virtually 
actions  for  in]  ones  lo  the  person. 

/.  What  ia  a  anfflolant  uotica. — A  notice,  in  a  HUmmooa  under  the  first 
flobdiviHion,  that  the  plaintil!' will  take  judgment  for  agiren  sara  "  wiOi  in- 
terest "  thereon  fh>m  a  speciUed  day.  is  a  suffldeut  compliance  with  the  pro- 
visions here  contained ;  and  while  the  legal  rate  of  interest  is  seven  per  cent, 
that  will  ba  the  rata  assumed  where  not  ottierwise  specifled ;  it  leavea  nothing 
to  be  done  but  the  compulation  of  the  Icgai  interest  to  the  day  the  Judgment 
ia  entered  (Suiifl  v.  De  WHt,  8  How,  280,  283 :  1  Code  Rep.  M).  The  summona 
must  follow  one  or  the  other  of  the  forms  prescribed  (RidiUr  v.  W/iiiloek,  IS 
How.  203);  it  cannot  follow  both,  and  if  it  do,  it  will  be  irregular;  thus,  it 
cannot  give  notice  that  the  plaintilT  will  take  Judgment  for  a  certain  Hum 
against  one  defendiuit,  and  for  the  relief  demanded  m  the  complaint  against 
ail  the  defeudants  [Biaier  v.  Ariutld,  B  How.  445)  As  the  summons  is  tlie  flrsC 
proceeding  in  the  action,  and  all  subsequent  proceedings  are  supposed  to  be 
based  upon  it,  if  the  complaint  does  not  conform  to  the  summons,  it  is  the 
complaint  and  not  the  summons  which  is  irregular  {BoiTiglan  v.  Lapkam,  14 
How,  360  i  TulOe  v.  Smith,  id.  39i! ;  6  Abb.  321) ;  Shafer  v,  Humphrey,  V)  How. 
694;  Bidder  v.  Whiil^Kk,  13  iit  208;  Dant  v.  Batet,  S  Abb.  15,  overruling  oa 
this  point  Voorhia  v.  Swjiirfd  7  How.  51 ;  Hyde  Park  v.  JWtor,  8  id.  504).  Bee, 
in  note  to  section  143,  aubd  1,  post ;  Complaint  muif  agree  with  minaaoiu  al  to 
(Aa  nature  of  tAe  eauie  of  actioTt, 


§  130.  [109.]     (Am'd  1849,  1851.)     Service  of  oompfaint. 

A  copy  of  the  comii!aint  need  not  be  served  witli  the  eiim- 
iDone.  In  snch  case,  the  BiitumoiiB  must  state  wliers  the  com- 
plaint 18  or  will  be  filed  ;  and  if  the  defendant,  witliin  twenty 
days  thereafter,  causes  notice  of  appearance  to  be  given,  and, 
in  person  or  by  attorney,  demands  in  writing  a  copy  of  the  com- 
plaint, specifying  a  place  within  the  State  where  it  may  bo 
■erved,  a  copy  thereof  mnst,  within  twenty  days  thereafter,  be 
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served  accordingly ;  and  after  snch  service,  tlie  defendant  hae 
twenty  days  to  answer;  bnt  only  one  copy  need  be  served  on 
the  same  attorney. 

A  Fonn  of  BnminoiiB. — A.  BnmmoDB  sored  withoat  anv  copy  of  tbe  com- 
pliint  is  inwnUr  unleiB  it  states  the  complaint  was  or  will  be  filed  IPifftutiet 
T.  iJtawau,  2  Hilton,  584).  If  the  BummoDB  state  that  a,  copy  of  the  compliiitU 
las  been  ^led,  instead  of  stating  tbat  tfie  complnini  had  been  filed,  it  U  not 
■Dcb  ui  irregularity  as  will  vitiate  a  judgment  catsred  Ibr  defeolt  of  answer 
{Baii  \.  KrcmeT,  2  Code  Rep.  50).  If  the  compiaiat  is  filed,  and  no  copj  is 
KTved  vrith  the  Eummons,  and  tbe  summons  instead  of  stating  where  tha 
complaint  is  filed,  states  that  a  copy  of  the  complaint  "  is  Bcnexed,"  tbe  aura- 
nons  will  be  irregular,  and  may  be  set  Bsidc  on  motion  {KaUr  t.  B^it,  3  Code 
Bep.  183) ;  bnt  such  a  summons  Is  not  a  nullity,  and  if  the  deftcl  can  be  reme- 
died withoat  doing  iiijuBtlce,  and  especially  if  no  iujuij  lias  been  occasioned 
by  the  omission,  it  ia  the  duty  of  the  court  to  disregard  it  or  allow  an  amcnd- 

ik  ^  wbiat  CAM*  Mfpy  ConqOalntmnat  be  MTved.— Tbe  only  cases  in  which 
the  code  authorizes  the  defendant  to  demandacopjorihecomplaint,  is  where 
there  baa  been  jwf»nal  service  of  the  aummons,  hvX  iu>  eopt/ 1^  Vu  eomplaM  hat 
ieen  trttd  wUh  il ;  and  Where  a  defendant  has  been  served  by  publication  of 
the  summons,  and  tbumaillngacopy  of  tlic  summons  nndconipiamtaddrcswd 
to  him,  he  is  not  entitled  as  of  course  tu  demand  a  copy  of  (he  complaint  to  be 
Krvedontaim,  and  to  have  twenlydays  to  answer  alter  compliance  with  the  de- 
mand (Xaekay  T.  Lai^avi,  13  How.  129).  In  such  a  case,  the  defendant  may 
obtain  an  order  for  fiirther  time  to  answer,  and  to  hove  a  copy  of  the  complaint 
•erred  on  him.  As,  in  sucb  a  case  the  complaint  is  on  file,  the  defendant  need 
not  resort  to  a  motion  to  obtain  a  copy.  If  the  defendant  doea  not  deroandacopy 
of  the  complaint  within  twenty  days  alter  service  of  the  summons,  tbe  plaint- 
iff is  not  obliged  to  serve  a  copy  [Engs  v.  Overin^,  3  Code  R  7B ;  Bennett  v.  D^ick- 
tr.  S  (6.  117).  But  in  such  a  case,  the  court,  on  motion  of  the  dtfendant.  m«v 
make  an  order  for  a  copy  to  be  served;  and  although  1 1  may  require  the  dercnd- 
tat  to  pay  the  costs  of  motion,  it  will  not  olilige'him  to  Ewear  to  merits,  ild.) 
Vhere  a  defendant  was  served  with  aummons,  and  subsequently  by  the  HUcrifi* 
with  an  order  of  arrest,  and  copy  complaint,  but  was  discharged  from  the  ar- 
rest, because  at  tbe  lime  of  arrest  he  was  attending  court  as  a  witness,  no  return 
of  the  service  of  the  order  or  complaint  was  made  by  the  aherilf,  and  tlie  do- 
fcndant  not  having  served  notice  of  appearance  or  an  answer— the  plainiiS', 
twenty  daya  afler  service  of  tlie  summons,  but  within  twenty  days  from  the 
service  of  ilie  complaint,  entered  Judgment  as  for  want  of  an  answer;  and  it 
*M  held  he  had  a  right  to  do  so  {Van  PM  v.  Boytr,  7  How.  825). 

e.  Demand  of  copy  complaint: — A  notice  of  appearance  to  which  was 
idded,  "  and  I  require  all  papers  to  be  served  on  me  at  mv  office,  11  Wall 
it."  was  beld  a  suJBcient  demand  of  copy  complaint  (IrtrrU  v.  SoUy,  28 
How.  422 ;  WaUt  v.  Kurifieeilt,  8  Abb.  4ie.) 

d.  Wititln  wlMt  time  copy  oomplaint  to  be  ■arred. — Where  a  demand 
of  a  copy  of  the  complaint  was  served  for  one  defendant  on  1  Kovemtier,  and 
by  tbe  same  attorney  for  another  defendant  on  S  November,  it  was  held  that 
the  plaintifT  was  bound  to  serve  a  copy  of  the  complamt  within  twenty  days 
of  the  first  demand  {Lue«  v.  Ttmperi,  9  How.  213). 

e.  Time  to  aerve  coi^  oomplaint  may  ba  enlarged. — Afler  a  demand  of 
Bcopy  of  the  complaint  duly  made,  the  plaintifT  may,  on  showing  ground 
therefor,  obtain  further  time  to  fumwh  a  copy  of  the  complaint  (LitlUjIdd  v. 
Menrin  or  Murin,  2  Code  Rep.  128 ;  4  How.  306).  But  such  order  cannot  be 
granted  ez  parte,  after  tbe  time  for  serving  the  comphiint  has  expired  (Sttphen* 
V.  Moon,  i  Sand.  674). 

As  to  dismtsaing  complaint  for  not  serving  copy,  see  section  274,  pmt. 

f.  nme  to  BiiBvrer  alter  copy  oomidalut  Berved^Atler  the  complunt 
b  HTved  pursuant  to  a  demand  the  defendant  must  answer  in  twenty  days,  or 
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See  DadU]/  y.  ffufiJard.S  Code  Bep.  70;  Graliam  v.  MeQmn,  1  Code  Bep. 
K,  a  « 1  fbitar  7.  Vdea,  i  Code  Bep,  80 ;  WTtira,  Carperiler  t.  Ifaa  Eaven 
R  R  Qo.,  n  How.  488 1  and  see  note  to  aectlon  113,  potCy 

§131.  [110.]  (AmM  1851.)  Notice  of  no perional  daim. 

In  the  case  of  g  defendant  aguinst  whom  no  personal  claim  is 
made,  tlie  plaintiff  ma;  deliver  to  Bach  defendant,  with  the 
Bnmmons,  a  notice  eubBcribed  by  the  plaintiff  or  his  attoiuej, 
Betting  forth  the  general  object  of  the  action,  a  brief  descrip- 
tion of  the  property  affected  by  it,  if  it  affects  specific,  real,  or 
pereonal  property,  and  that  no  personal  claim  ia  made  against 
such  defendant,  in  which  case  no  copy  of  the  complaint  need 
be  served  on  such  defendant,  nnless  within  the  time  for  anevei^ 
ing,  he  shall,  in  writing,  demand  the  same.  If  a  defendant  on 
whom  sncli  notice  is  served,  nnreasonably  defend  the  action, 
he  shall  pay  costs  to  the  plaintiff. 

a.  The  omiadon  or  the  plamtiff  to  serve  the  notice  prescribed  ^  this  section 
does  not  deprive  the  mart  of  the  power,  in  equity  cases,  to  award  costs  agunst 
a  derendant  upon  whom  a  copy  of  the  complaint  lias  t>een  served  Cor  unrea- 
sonably defending  the  action  {CfHara  v.  Bn^y,  34  How.  879). 

b.  As  to  the  service  of  the  notice  of  the  object  of  the  action,  the  lav  provides 
no  fee,  and  the  ahaiff  stands  as  to  tliat  prec^l  j  as  any  other  person.  When 
nich  service  is  actually  rendered  by  the  sherilf,  or  by  any  other  person  than 
tiie  party  or  his  attorney,  I  can  see  no  objection  in  allowinK  to  the  prevailinK 
party  a  reasonable  sum  for  such  service  aa  a  disbursement,  If  separately  stated 
and  duly  verified.  "  •  •  Under  no  color  of  pretense  can  there  be  any 
allowance  for  copy  of  the  notice.  The  service  is  the  only  matl«r  which  can 
be  allowed,  and  for  that  one  half  the  sum  allowed  for  eeryinj;  the  Hummons  I 
deem  sufficient.  The  certificate  of  service  should  be  embodied  in  the  return 
to  the  summons,  but  whether  it  be  or  not,  no  fee  Is  provided  for  it,  and  non« 
can  be  allowed  (James,  J.,  Benedict  v.  Warriner,  H  How.  670).  If  the  service 
Is  by  the  sheriff,  the  compensation  cannot  be  allowed  sa  a  "  sheriff's  fee."  The 
superior  court  allows  37X  cents  for  the  service  of  eucb  notice,  when  Uisshown 
to  be  a  neccssaiT  and  reasonable  disbursement  {Oailagher  ^.Egan,  2  Sand.  745 ; 
S  Code  Rep.  20ii}.  No  charge  for  certificate  of  serricc  is  allowed.  TbecerUfi- 
cate  of  service  of  the  notice  of  the  object  of  the  action  is  usually  Included  in 
the  certificate  of  the  service  of  the  summons,    (/tj.) 

§  133.  [111.]  (Am'd  1849,  1851,  1857,  1858,  1862.)  Ifotiee 
<yf  lis  pendens.  Action,  when  deemed  commenced.  JiemovaZ 
^notice. 

In  an  action  affecting  the  title  to  real  property,  the  plaintiff, 
at  tbe  time  of  filing  the  complaint,  or  at  any  time  afterwards, 
or  whenever  «  warrant  of  attachment,  under  chapter  four  of 
title  seven,  part  second  of  this  Code,  shall  be  issued,  or  at  any 
time  afterwards,  the  plaintiff,  if  the  same  be  intended  to  affect 
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real  esttte,  raaj  file  with  the  clerk  of  each  connty  in  which  th« 
property  ia  sitaated,  a  notice  of  the  pendency  of  the  action, 
eoDtaining  the  nameB  of  the  parties,  the  object  of  the  action, 
and  the  description  of  the  property  in  that  county  affected 
thereby ;  and  if  the  action  he  fur  the  foreclosure  of  a  mortgage, 
snch  notice  mnet  be  filed  twenty  days  before  judgment,  and 
most  contdn  the  date  of  the  mortgage,  the  parties  thereto,  and 
the  time  and  place  of  recording  the  same.  From  the  time  of 
filing  only  shall  the  pendency  of  the  action  be  constructive  no- 
tice to  a  purchaser  or  incumbrancer  of  the  property  affected 
thereby;  and  every  person  whose  conveyance  or  incnmbrance 
is  subsequently  executed  or  subsequently  recorded,  shall  ha 
deemed  a  eabseqaent  purchaser  or  incumbrancer,  and  shall  be 
bound  by  all  proceedings  taken  after  the  filkig  of  such  notice, 
to  the  same  extent  as  if  he  were  made  a  party  to  the  action. 

For  the  purposes  of  this  section  an  action  shall  be  deemed 
to  be  pending  from  the  time  of  the  filing  of  such  notice; 
provided,  however,  that  such  notice  shall  be  of  no  avail,  nnlesf 
it  shall  be  followed  by  the  firat  publication  of  the  Bnmmon,e  on 
an  order  therefor,  or  by  the  personal  service  thereof  on  a  de- 
fendant within  sixty  days  after  such  filing. 

And  the  court  in  which  the  said  action  is  pending  may,  in 
its  discretion,  at  any  time  after  the  action  shall  have  become 
abated,  as  is  provided  in  section  number  one  hundred  and 
twenty-one,  on  good  cause  shown,  and  on  application  of  any 
party  aggriered,  after  the  action  shall  have  become  abated,  aa 
is  provided  in  section  one  hundred  and  twenty-one,  direct  the 
notice  authorized  by  this  section  to  be  removed  from  record 
by  the  clerk  of  any  county  in  whose  office  the  same  may  have 
been  filed. 

a.  The  notice  noder  this  wctloD  sppUw  oaij  to  parties  to  the  action  and 
pnrcbaaen  from  them  MdieftMtX  to  the  notice  b^ng  flled  (7^  I^ejila  r.  Oo»- 
tOf,  8  Abb.  138 ;  see  Ohapman  y.  Wt»t,  IT  N.  Y.  12^  It  Is  a  tUtnte  ■obrtttnto 
Ibr  adnal  notice  (HaU  v.  Nefacm,  14  How.  82) ;  and  \t  u  effeetaal  agalnat  Bn^ 
diqMritiott  of  the  property  deacribed  in  it  as  an  injunction  (Sl&tmuon  v.  Faig&r- 
HMOar,  31  How.  4tf).  A  purchaser  from  the  deCendant  is  bound  by  the 
decree  la  the  action  (Bxmngtanf.  SZode.  22  Barb.  IttS;  andseeZaWrT.Aw- 
iKnsC  id.  1S3;  ffniMioU  t.  JftOer,  15  i±  520).  Ptrhapi,  for  a  plaintiff  to  re- 
tain the  benefit  of  the  notice  flled  under  Ihia  aectlon,  he  most  proaecute  hii 
action  dlligenllf  (see  M}iriek  v.  Setdert.  39  Barb:  10). 

t.  Prior  to  the  amendment  of  thU  section  In  1862,  It  was  held  that  the  fllhig 
a  notice  under  thia  section  did  not  charge  the  grantee  of  aa  equt^  of  redemp- 
tion unlesa  prior  to  the  conveyance,  the  grantor  bad  been  served  with  the 
fnmmooB  in  the  action  (BttOtr  t.  TbnMuon,  88  Barb.  S41 :  IS  Abb.  B8 ;  ifur- 
rmglu  T.  &^,  12  How.  171 ;  Tale  v.  Jffrtkm,  8  Abb.  892 ;  Bkum  t.  8afn,  7 

n 
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Abb.  473,  n.;  ?bm«n' £«a»  G).  T.iTtelvon,  9  Abb.  ei;  ITHow.477).  Itwaa 
a  geaenl  mle  lode  pendent  of  slatute  pruvisiOD,  th&t  one  purchasing  propertf 
pending  a  sait  in  resard  hi  it,  was  bound  b;  the  decree  in  sucb  Miit  (Zaier  t. 
SMomdn,  8  Barb.  133 ;  and  ace  0-riaimld  t.  MSler,  U  ii.  SSft;  UlamUmd  t. 
Boenim,  38  Barb.  201  j  37  t<t  253 1  S  Abb.  SM). 

a.  An  action  against  a  non'resident  and  absent  debtor  for  a  mooef  de- 
mand on  contract  commenced  by  publication  and  warrant  of  attachment,  Is 
Dot  an  action  afiecling  the  tilte  to  real  property  within  the  me&ningof  this 
•ection  (Burldui/nii  v.  Snnfoni,  7  llow.  It20 ;  see,  also,  Learned  t.  riintlffn- 
tu^A,  id.  319;  The  F»?ple  v.  Gm(%,  8  Abb.  128J. 

b.  Id  Eonga  county,  the  noUces  of  lis  pendens  are  recorded  (Lawi  18C9, 


be  flled  (CurCw  T.  Uitclteoek,  10  Paige,  398). 

d.  As  to  filing  the  notice  in  partition  actions,  see  Wariiig  v.  Fiirin^,  7  Abb. 
472,  and  poet,  §  448,  note. 

«.  The  court  had  no  power  prior  to  the  amendmml  of  1802,  to  order  a  notice 
of  U*  pendent,  properly  filed,  to  be  taken  from  the  fllea  of  ine  court  (see  FraU 
T.  Sooff,  18  How.  21S,  fl  Duer,  031). 

/.  ITotioe  in  foraolosrira  auita. — The  notice  most  be  filed  in  every  case  of 
foreclosure  {Brandon  v.  M^CaTin,  1  Code  Rep.  38),  and  "  at  or  after  Che  time  of 
flUng  tie  complaint."  (Rule  71.)  A  decree  made  without  proof  of  filing  th« 
notice  would  be  irregular,  but  not  Toid  (Potier  t.  B/ndand,  4  Solden,  446).  A 
notice  stating  ever?  roquislle  exempt  where  the  mortage  ia  recorded,  would  bo 
good  as  a  subHtantlal  compliance  with  the  statute,    (io.) 

-    §  138.  [112.]     Summons,  Jy  whom  served. 

The  8umnion3  may  be  served  by  tlie  ehenfif  of  the  county 
wliere  tlie  defendant  may  be  found,  nr  by  any  other  pereoD  not 
s  party  to  the  action.  The  service  Bhall  be  made,  and  the  sum- 
mons returned  with  proof  of  the  service  to  the  person  whose 
name  is  euhscrlbed  thereto,  with  all  reasonable  diligenco.  The 
person  HubBcribing  the  sammons  may,  at  his  option,  by  an  en- 
dorsement on  the  snmmons,  fix  a  time  for  the  service  thereof; 
and  the  service  shall  then  be  made  accordingly. 

ff.  Where  a  plalntiffmado  apersomJserTioe  of  the  summons  on  the  defen- 
dant, and  tlie  defendant  not  appearing  or  auswwing,  the  plainUff  made  an 
affidavit  of  the  service,  and  entered  judgment, — it  waa  liela  that  it  was  too 
latefor  the  defendant,  after  judgment,  to  move  b>  set  aside  the  proceedings; 
that  the  service  of  the  summons  by  the  pl^tiff  was  a  mere  irregularity,  of 
wlijch,  if  the  defendant  desired  to  avail  himself,  he  should  have  moved 
promptly  and  before  judgment,  to  set  aside  the  service  {Myen  v.  Overton,  S 
Abb.  344,  4  E.  D.  Smith,  428 :  HurOer  v.  Letter.  18  How.  847 ;  10  Abb.  260). 
8em6le,  a  sherifl'  who  is  plaintiff  may  serve  hia  own  summons  {Bmuutt  v. 
IHiOer.  4  Johna.  486.)    See  rule  8  as  to  compelling  a  return. 

§  134.  [113.]  (Am'd  1849, 1851, 1859.)    Service  of  summons. 
The  BiimmoDS  Bhall  be  served  by  delivering  a  copy  thereof 
ae  follows  :— 
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1.  If  the  finit  be  against  a  corporation,  to  the  presidoBt  or 
other  bead  of  the  corporation,  secretary,  casliior,  treasurer,  a 
director,  or  managing  agent  ttiereof ;  but  ench  service  can  be 
made  in  respect  to  a  foreign  corporation,  only  when  it  )iaa 
property  witliin  this  State,  or  tJie  cimse  of  action  nroae  tlierein, 
or  where  such  service  sliaU  be  made  vithiu  tliis  State  personally 
upon  the  president,  Ireaauier,  or  secretary  thereof. 

2.  If  against  a  minor  nnder  the  age  of  fourteen  3'ears,  to  snch 
minor  peraonally,  and  also  to  his  father,  mother,  or  guardian  ; 
or  if  there  be  none  within  the  State,  then  to  any  person  having 
the  care  and  control  of  such  minor,  or  with  whom  he  shall  re- 
■ide,  or  in  whose  service  ho  shall  be  employed. 

3.  If  against  a  person  judicially  declared  to  be  of  nneonnd 
miod,  or  incapable  of  conducting  his  own  affairs  in  conseqnonce 
of  habitnal  drnnkeuness,  and  for  whom  a  committee  has  been 
appointed,  to  such  committee  and  to  the  defendant  personally. 

i.  In  all  other  cases  to  the  defendant  personally. 

«,  Service  on  raflroad  coiporatioin^-Bj  laws  IBH  ch.  382,  p.  S18,  g§  14 
ud  15,  it  is  enacted  :  "  Every  railroad  corporation  la  Ihla  State  shall,  withio 
tblrtj  days  after  ttaia  act  shall  take  effect,  deaigDate  some  person,  reaidine  in 
each  of  the  counties  through  or  into  wliic^  such  railroad  may  run,  on  whom 
process  Co  be  iasued  by  a  justice  of  the  peace  may  be  served,  and  shall  file 
such  Jesi^ation  in  the  office  of  the  clerk  of  the  county  wliere  the  person  so 
designate  ahall  reside  ;  and  a  copy  of  snch  designation,  duly  certified  by 
tuch  clerk,  shall  be  oviitencB  of  such  appointraent,  and  the  service  of  anv  pfo- 
cess  upon  the  peraon  so  deeignated  or  named,  to  be  Issued  by  any  Justice  of 
the  peace  in  any  civil  action  or  matter  of  which  such  justice  may  liave  juris- 
diction, shall  be  SB  vatid  and  effectual  as  if  served  upon  the  president  or  any 
director  of  such  corporation,  as  now  provided  by  law."  "  In  all  caaea  where 
nch  designation  etiall  not  l^e  niade  as  aforesaid,  and  where  no  officer  of  sucli 
corporation  ahall  reside  in  the  county,  on  whom  process  can  be  served  ac- 
Gording  to  the  existing  provisions  of  law,  the  process  mentioned  in  the  next 
preceding  section  may  be  served  on  any  local  si^peiintendent  of  repairs, 
uinght  agent,  agent  to  sell  tickets,  or  station-keeper  of  such  corporation,  re- 
siding in  such  county ;  which  service  shall  be  as  effectual  in  all  respects  as  if 
nude  on  the  president  or  any  director  of  such  corporation." 

j.  SsTVioe  on  fOrelgn  corporallona. — By  laws  1855,  ch.  270,  p.  470,  It  is 
enacted  as  follows ;  (§  1.)  "  Every  Insurance  and  other  corporation  created  by 
Uie  laws  of  any  other  Slate,  doing- business  in  tills  State,  shall,  within  thirtv 
days  after  the  passage  of  this  act,  designate  some  person  residing  in  each 
county  where  such  corporation  transacts  business,  on  whom  process  issued  by 
authority  of,  or  under  any  law  of  this  State,  may  be  served,  and  within  the 
time  aforesaid  shall  Ble  such  designation  in  the  office  of  the  secretary  of  stale ; 
ud  a  copy  of  such  designation,  duly  certified  by  said  officer,  ahall  be  evidence 
of  stich  appointment ;  and  it  shall  be  lawful  to  serve  on  snch  person  so  desig- 
nated, any  process  issued  as  aforesaid ;  such  service  shall  t>e  made  on  sucii 
person.  In  eucb  manner  as  shall  be  prescribed  in  case  of  service  required  to  be 
made  on  any  resident  of  this  State,  and  such  service  shall  be  deemed  a  valid 
■ervice  Ihreof.  (g  3.)  In  all  cases  where  such  designation  shall  not  be  made 
(s  aforesaid,  ana  such  foreign  corporation  cannot  be  served  with  such  process 
acoordlng  to  tlie  present  provisions  of  law,  it  shall  be  lawful  to  serve  such  pro- 
oeg*  on  any  person  who  Hhall  be  found  within  this  State  acting  as  the  agent  of 
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Mid  corpontinn, or  doing  bodnen  for  them.^S-)  Serricemkde  inaocordsnce 
with  any  proTislon  of  this  act  shall  be  as  efitelusl  as  if  made  in  the  form  and  man- 
ner required  b;  Ian,  and  Bhall  be  deemnd  a  f\ill  compliance  with  any  itatuts 
requiiiag  penonal  or  other  service  to  be  made,  (g  4.)  The  term  proceat  in 
this  act,  ahall  be  held  and  deemed  lo  Include  any  writ,  aummons,  or  order 
Whereby  any  action,  suit,  or  proceeding  sball  be  commenced,  or  vbicb  sball 
be  issued  in  or  upon  any  action,  suit,  or  proceedinf ,  by  any  court,  officer,  or 
magistrate."  This  statute  does  not  operate  to  give  the  court  Jurisdiction  ot 
cases  not  incladed  In  secUon  IS4  and  4S7  of  the  code  (Cumberland  Goal  Ce.  y. 
BAerman,  8  A.bb.  24S). 

a.  Barvioa  on  Coipoiatlon  otHvw  Tork. — Ail  procesi  and  papers  for  tbe 
commencement  of  actions  and  legal  proceedings  aninst  the  corporatirai  of 
the  city  of  New  York,  eball  be  served  either  on  the  Mayor,  Comptndler,  or 
the  counsel  to  the  corporation  (Laws  1860,  ch.  ST9,  g  4). 

b.  Serrloe  on  soperviaors. — In  all  legal  proceedings  against  the  Ixiard  of 
anpervlaorB,  tbe  first  process,  and  all  other  proceedings  requiring  lo  be  served, 
■haU  be  served  on  the  chairman  or  clerk  of  the  board  (1  B.  &  881,  g  3). 

Nblt  to  tubdiofian  1. 

&  BorvlcB  on  coiporatlona. — A.  managing  agent  is  one  whose  agency  ex- 
tendfl  to  all  the  business  of  the  corporation  {Brwiter  v.  MiMgan  Centnii  B. 
R  Co.,  S  How.  \%&\  A  baggage-masler  {Flynn  v.  Eudton  Bivar  R.  R.  Co., « 
id.  306),  or  one  who  merely  s^la  ticlieta  Is  not  lo  be  deemed  a  man^ng  agtnit 
on  whom  service  of  proceas  may  be  made  (Doty  v.  Michi^n  CeHtraTR.  R.  Co., 
8  Abb.  437).  A  petwn  acting  under  a  power  of  attorney  for  an  Insurance 
company,  located  elsewhere,  and  authort/ed  to  effect  ioaurance,  was  held  to 
be  a  managing  agent  (Bain  v.  Qiobe  In*.  Ce.,  9  How.  448).  Where  It  is  uucer> 
tain  whether  or  not  the  party  served  is  or  is  not  amanaging  agent  of  tbede- 
foadant,  the  burden  is  on  the  defendant  to  show  the  relation  to  it  of  the  party 
served,  and  that  be  is  not  a  managing  aeent  (Donadi  v.  N.  T.  State  Mat.  Int. 
Co.,  2  E.  D.  Bmith,  SIO).  The  provision  iu  this  section  is  a  substitute  for  tho 
service  by  publication  (Baitt  v.  ifea  Orleaat,  Ac ,  Bailrvad  Co.,  4  Abb.  77 ;  IS 
How.  510).  In  an  action  against  a  fort^ign  corporation,  the  regularitr  of  the 
service  docs  not  depend  udoq  proof  beiog  previously  mode  or  the  facts,  tho 
existence  of  which  is  necessary  to  give  the  court  JuriadJction  of  the  aclion- 
The  code  nowhere  requires  sucii  proof  to  be  made,  or  that  any  evidence  shall 
be  given  in  relation  to  such  tUcts.  But  if  the  defendant  otiiecta  that  it  is  not 
wi£in  this  provision  and  section  437,  then,  to  suHiain  the  service,  the  plaintiff 
must  sbow  that  the  ^ts  exist  which  reader  a  service  as  preacilbed  by  Ihij 
section  proper.  (Id.) 

d.  In  making  service  on  a  corporation  where  there  are  two  parses  who 
make  adverse  claim  to  be  officers  of  such  corporation,  the  proper  person  to  be 
served  is  ilie  officer  dtfaelo,  the  one  having  possession  {Berrutn  v.  Mtlho.  Soe. 
■  in  Ifea  Ttirk,  4  Abb.  424). 

«.  On  a  motion  (o  set  aside  a  lodgment  taken  by  default  ssainst  a  corporv 
tion,  on  the  ground,  amongst  otucrs,  that  there  was  no  legal  evidence  of  the 
service  of  Uie  summons,  the  service  was,  as  alleged,  on  tbe  mana^og  agent  of 
tbe  defendants,  the  only  proof  (if  such  service  being  an  olloged  admission  sub- 
scribed by  such  agent,  without  anytliing  to  verify  such  signature,— held  that 
it  was  an  Irregularity  which  should  have  been  taken  advantage  of  promptly 
and  at  thejlrsf  opportunity;  and  that,  not  having  been  done,  the  plaintiff  was 
allowed  to  file,  nunc  pro  tunc,  an  affidavit  verifyiug  tbe  signature  of  the  agent 
to  the  admission,  and  tbe  motion  to  set  aside  tbe  proccudings  was  denied 
(Joaa  V.  U.  S.  Slaie  Comp.,  16  How.  129).  The  service  must  be  on  some  one  of 
the  officers  named  (Arken  v.  Quarii  Bode,  &e.,  Comp.,  Q  Csl.  R.  186). 

/.  Cause  of  aoUou— ^Thera  It  «ri««»— Where  a  railroad  company,  char- 
terod  by  the  State  of  Vermont,  by  its  president,  drew  a  bill  of  exchange  in  ths 
Stale  of  Vermont,  payable  in  New  Tork,  and  drawn  upon  i.  W.  B..  we  treas- 
nier  of  the  stud  company  in  Boston,  and  accepted  and  endorsed  In  Bo^n  by 
J.  W.  B.  as  treasurer  of  said  companv,  and  by  tbe  said  J.  W.  B.  sold  to  the 
Bank  of  Commerce  In  Boston ;  tbe  bul  on  maturity  was  presented  for  pay- 
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meat  in  New  York,  and  wu  there  protested  for  non-pajment, — held  that  the 
CMse  of  action  arose  in  this  Btate  [Bank  of  Commeree  t.  Waih.  and  Ruttajid  it 
R  Or.,  10  How.  1 ;  Gmn.  Mut.  lot.  Co.  v.  Clecdand  R.  R.  Co.,  28  How.  180 ; 
K  How.  236).  Where  a  loan  is  made  by  one  non-resident  to  another,  out  of 
this  State,  and  secured  by  a  draft  drawn  upon  a  pereon  re^idins  within  tbia 
Stale,  the  csuw  of  action  csnoot  beeaid  to  have  arisen  within  this  State  ( IVe^l- 
trn  Bant  v.  Oits  BnnJc  of  Coluniiiut,  7  How.  838).  Where  a  conlract  ia  made 
at  one  place  and  is  to  be  performed  at  another,  the  caoH  of  action  upon  sucJi 
conlnct  arises  at  tbe  latter  place  [DtirekU  v.  Sekiiart,  8  Coma.  132 ;  see  Story, 
Conflict  of  Laws,  §  817).  Where  does  a  canse  of  action  arise  discussed  (Cunt- 
teriartd  Goal  Co.  y.  SAerntan,  8  Abb.  21S ;  OampbeB  t.  Ptvprietori  of  Chm^ia 
a.  JL.  18  How.  413). 

b.  A  cause  of  action  Is  tbe  right  a  party  has  to  institute  and  corr^r  through  a 
proceeding  {Mq/er  v.  Van  OoB«ia,  28  Barb.  231). 

Jfottf  to  *uM.  8. 

e,  Aotioiis  against  InnaUca.— The  provision  for  service  of  the  auramons  on 
alonatic,  docs  nut  dispense  with  the  rule  of  law  forbidding  an  action  against 
onejudidally  declared  a  lunatic,  unless  by  leave  of  thecourt  (3nerAi2Iv.i>ieit- 
WM,  5  How.  109 :  see  note  to  section  113,  p.  118/,  anfe.)  And  where,  in  July, 
18^  A.  was  judicially  declared  a  lunatic,  and  a  committee  of  his  person  and 
esUte  duly  appointed,  and  on  the  13lh  of  November,  1&40,  the  proceedings  in 
lonac;  being  siill  in  force,  an  action  for  a  money  demand  was  broueht  against 
the  lunatic  without  any  leave  of  the  court  for  that  purpose  obtained,  and  Ihe 
anmmonB  and  complaint  were  served  on  the  defendant,  and  also  on  the  com- 
mltlee,  in  pursoance  of  the  3d  subdivision  of  this  section, — the  court,  on  mo- 
ti<Mi  of  the  committee,  set  the  complaint  aside  (StemJiurg  y,  Sdiaoltraft,  2  Barb. 
IS3).  The  proper  course  for  a  party  who  has  a  claim  against  a  lunatic  or  his 
estate,  after  office  found,  is  to  apply  to  the  supreme  court  by  petition  for  the 
payment  of  tlie  debt,  or  for  leave  to  bring  a  suit  for  the  purpose  of  establishing 
the  clMm  (SattrhSi  v.  DUtm,  5  How.  lOD ;  Crippm  v.  Cufloer,  13  Barb.  434).  If 
the  court  is  satisfied  that  the  debt  is  Justly  due,  the  committee  will  be  ordered 
to  pay  it  out  of  tiie  estate ;  or,  if  the  claim  is  doubtfhl,  the  conrt  will  cither 
have  it  settled  by  a  reference,  or  give  the  claimant  permission  to  establish  his 
claim  by  an  action  (Be  Hopper,  0  Paige,  48B ;  WiSianu  v.  Canufrm,  28  Barb. 
172).  An  action  against  the  lunatic,  commenced  without  the  permission  of 
the  court,  would  be  restrained  {Be  ileUer,  &  Paige,  IW;  but  see  Roberiton  v. 
Zain,  19  Wend.  630).  A  judnnent  in  an  action  commenced  without  such 
kare,  would  be  of  no  avail  (Clark  v.  punham,  4  Denio,  382  ■  Heller's  case,  3 
Paige,  201).  It  may  be  set  aside  on  motion  or  by  an  action  {pemiit  y.  Leonard, 
llAbb.252;10How.  140).  Such  ajudgmcnt  ia  not  void  (^»srnZi«i7  v.  SAeot- 
trqft,  2  Barb.  1S3 ;  and  see  Orinoold  v.  MiUer,  IG  id.  660). 

d.  Bervice  of  a  summons  on  an  insane  person  who  has  no  committee,  muH 
be  by  a  personal  service  on  such  person  (Hdlar  v.  BeBer,  1  Code  Bep.  N.  S. 
«»;6How.l94). 

ybte  to  mid.  4. 

0.  "Wliat  la  a  mffident  ponooal  aervfoa, — When  the  summons  In  an  action 
Is  not  legallv  served,  the  conrt  has  no  jnrisdiction  of  the  defendant,  and  in 
such  case  all  proceedings  based  on  the  pretended  service  are  void.  The  ob- 
ject of  the  summons  ts  to  give  the  defendant  an  authentio  and  fair  notice  that 
an  action  has  been  commenced,  aud  to  notify  him  of  the  time  allowed  to  pre- 
pare and  interpose  a  defence ;  and  when  so  noUfled,  he  ia  entitled,  In  cases  ttiat 
may  require  It,  to  apply  to  the  conrt  for  any  additional  time  that  may  be  ne- 
iiimiiiji  for  that  pnipose ;  and  any  trick  or  device  that  deprives  the  aef^dutl 
of  theae  Joat  and  reasonable  provl^ns,  Is  a  fkwid  upon  ue  qiirit  and  intent  of 
the  itatnto,  and  on  the  rights  of  the  party.  PuttinK  the  defendant  In  tike  mi- 
known  posseasiwt  of  a  summons  dii^ulsed  or  enveloped,  so  as  to  conceal  from 
hlu  the  knowledge  which  it  was  tlie  Intent  of  the  law  shonld  be  commdni- 
Gated,  ia  not  a  good  service ;  and  the  subsequent  discovery  by  the  defendant, 
upon  whom  ai^  an  attempted  service  is  made,  of  the  contents  of  tbe  sam* 
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tnona,  is  not  to  be  deemed  a  good  service,  if  th«  defeDdsnt  is  berond  tbe  limits 
of  the  State  when  lie  nukes  auch  discover^.    Tbe  aeclect  of  tbe  di.T(;n  Jnnt  la 


make  Bucb  motion  immediately  on  bis  return  to  this  Btaie,  could  not  be 

»urtiuri9<!iction(ButtfcifT.  fluiifcy,  OAbb.  307). 

which  the  deftndaDt  wua  proceeded  against  as  on  abscoad- 


fng  debtor,  by  att&chment,  and  in  wltlcb  Ihe  i>ublic&i.lon  of  the  summons  luid 
been  commenced,  the  defendant,  dorins  ttie  time  of  publication  of  ttie  sum- 
monH,  called  at  the  office  of  the  plaintif's  attorney,  and  inquired  tbe  amount 
of  the  plaiotUfs  claim.  The  plainlitTs  attorney  handed  bim  copies  of  Ihe 
summons  and  complaint,  sayiug,  "  There  is  a  copy  of  tbe  summons  and  com- 
plaint for  you,  in  which  ia  contained  the  whole  amount  of  tbe  claim."  Tlie 
defendant  took  tbe  papers  and  read  tli^m,  and  laid  them  down  on  a  desk,  and 
Started  to  go  away ;  tbe  plaintiff's  attorney  requested  bim  to  take  tbem  with 
him,  but  tne  defendant  replied  he  did  not  want  them,  and  lef^  without  them ; 
Ueld  not  a  anflicient  personal  serviee  (A'ite*  7,  Vanderzee,  14  llow.  547).  "  Ser- 
vice means,  serrine  the  defendant  with  a  copy  of  the  process,  and  sbowine 
bim  the  original  Irhe  desires  it"  (Altter;>on  B.  Qoggi  r.  Hujitinsli/tMr,  13  M.  A 
W.  fiOa ;  cited  WiSiatm  t.  Van  VaUxntnirgh.  16  How.  152).  And  tba  copy 
■umraons  must  be  delivered  to  and  left  with  the  defendant  (Bule  18).  And  & 
mere  manual  delivery  of  the  summons  is  not  good  service,  unless  (be  sum- 
mons be  left  with  the  defendant.  Thus,  where  a  defendant  was  served  with  a 
copy  summons,  and  aller  reading  or  examining  the  Earns,  voluntarily  banded 
It  back  to  the  person  who  hod  served  ll,  and  such  person  received  it  back 
without  informing  tlie  defendant  thst  be  had  a  right  to  retain  same,  and  tbo 
pMniiffafterwardaenlercd  up  judgment  for  default  of  an  answer,  tbe  court, 
on  the  defendant's  motion,  set  aside  the  judgment  with  costs  {Beekman  v,  Out- 
tf-r,  2  Code  Hep.  SI).  And  see  note  to  section  ISfi.  Where  the  defendant  re- 
fuses to  accept  the  summons,  service  may  be  made  on  him  by  "  laying  it  down 
at  any  appropriate  place  in  his  presence."  Effecting  a  service  by  forcibly 
tliruBting  the  p:iper  uoon  tbe  person  of  the  defendant,  is  improper,  and  where 
service  was  bo  enected,  the  court  will  set  it  and  all  subsequent  proceedings 
aside  (Daeieon  v.  Bai^,  34  How.  30).  Where,  however,  a  defendant  reftised  10 
receive  a  process,  it  wits  held  that  laying  it  on  bis  shoulder  was  good  scrvico 
{Bta  V.  Vtneent,  7  D.  &  R  233). 

b,  Flaoeofsorvlofl. — The  service  of  the  summons  must,  except  in  the  cases 
provided  for  In  8  135,  be  within  the  territorial  jurisdiction  of  the  court  (Zt&A- 
jWd  V.  Bura>eU,!i  How.  311).  Hut  in  tlie  superior  court  of  the  city  of  New 
York  (Forttr  v.  Lord,  4  Abb.  43 ;  4  Ducr,  11821,  Boeworth,  J.,  with  Uie  concur- 
rence of  all  the  Justices  of  that  court,  held  tliat  in  all  actions  in  which  that 


t  has  jm^adiction  by  subd.  1  of  g  33  of  the  code,  and  in  an  action  against 
/cralpersons  jointly  liable  on  contract,  when  one  of  them  resides  in  the 
y  of  New  York,  tlie  summons  may  be  served  in  any  county  of  tbe  State ; 


is  only  in  those  actions  uf  which  JutiBdictiou  is  acquired  by  tho 
bet  of  tbe  personal  service  of  tbe  summons  on  all  tbe  defendants  within  tbo 
dty  of  New  York  that  service  of  the  summons  out  of  the  city  of  New  Y ort  is 
nnantborized  and  invalid.  In  that  case  the  action  was  against  L.  and  D.  aa 
Joint  debtoTs.  L.  resided  in  New  York  city,  snd  was  there  served  with  the 
nunmons.  B.  resided  in  Kings  county,  and  was  there  served.  D.  moved  to 
■et  tside  such  service.  The  motion  was  denied.  If  this  deoision  is  correct, 
the  same  rule  will  hold  good  aa  to  the  court  of  common  picas  for  the  city  aiid 
county  of  New  York.  Process  may  be  served  on  board  a  British  man-of-war 
lybig  within  the  jurisdiction  of  the  court  (1  Opiu.  Atty.  Gen'l.  87). 

<j.  Time  of  bottIco.— Service  of  summons  on  a  Sunday  would  be  Yoid  (FUtd 
V.  Jtorifc,  20  Johns.  140 ;  and  see  8  Barb.  387) ;  bnt,  atmbie,  it  may  be  served  at 
any  hour  of  tbe  day  or  night.  In  this  respect  there  is  a  distinction  between 
services  of  notices  and  of  process  [Pi-iddee  v.  Cooper,  1  Bing.  06 ;  Upton  v.  Mo- 
Kende,  1  D.  &  R  173 ;  Wtyburn  v.  NtaU,  3  Burr.  818 ;  see  pot,  note  to  §  408). 
Process  cannot  be  served  on  Saturday  on  persons  who  observe  tlmt  day  as  a 
Mbbath  (Laws  1839,  ch.  867,  repealed  Laws  1847,  ch.  S49 ;  Haatingi  v.  Farmer, 
4  Coma.  296).  The  &Ct  that  process  was  served  on  Sundny  does  cot  render 
the  Jodgment  mid  {Murki  r.  Wilum,  11  Abb.  87). 
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§  135.]  FOBIIOATIOII.  167 

a.  S«rvioa  on  ctocUon  day. — Bervice  of  a  summons  on  sn  elector  od  an 
election  dav,  is  a  void  service  {Mtda  y.  Noxtm,  I  Abb.  280 ;  S.  C.  mil  nom. 
Wtda  T.  Jfoxon,  11  How,  188 ;  Haatingi  t.  Fhrnter,  i  Corns.  296 ;  Bifree  t. 
Smeh,  2  Abb.  4U).  It  being  proTided  by  statute :  Whenever  an  election  Bliall 
be  held  in  any  ciij  or  town  pursuant  to  tliis  cbupter  (Lawa  3842,  cli.  130),  no 
dvil  process  or  proceeding  In  the  nature  sf  civil  process,  shall  be  served  on 
•nj  elector  entitled  to  vote  in  such  citj  or  town  on  the  da]'  on  which  such 
deccion  aliall  be  held.  It  wss  in  one  case  a^udgcd  that  the  provision  for- 
tndding  service  of  civil  process  on  the  day  ot'^a  general  or  special  electiou  did 
not  mpply  to  rAarter  eUetiont;  nor  did  the  charter  of  New  York,  forbidding  the 
■ervice  of  civil  process  on  any  of  its  electors  during  the  charter  election,  ex- 
tend to  an  iiminction  or  subptsna,  bat  only  to  process  causing  duress  {WfieeJer 
T.  BarOett,  1  Edw.  Ch.  R.  3S» ;  bat  see  what  is  said  of  that  case  in  itaka  T. 
iToios,  lupra;  see,  however.  Be  Eiectum  Laic,  7  Hill,  194). 

h.  ServicD  on  dajr  of  tnwn  mesthiB. — "  Whenever  a  town  meeting  sball  be 
held  in  any  town,  no  civil  proces.s  shall  be  served  in  such  town  on  any  elector 
nititled  to  vote  therein  on  any  day  during  which  such  town  meeting  shall  be 
held"  (1  R  a  a42,  g  10). 

e.  FiBud  Id  •arvioe. — The  courts  will  not  sanction  any  attempt  by  fraud  or 
nisTepreseDtation  to  bring  a  party  within  the  jurisdiction  {Carpenter  v.  SpMtier^ 
a  Sand.  717 ;  3  Code  R  liO ;  3  ij.  23 ;  GoujW  v.  SinwnMa,  3  Abb.  474) ;  thus, 


where  by  a  false  statement  made  for  the  purpose,  a  deftnidant  was  Induced  t 
come  to  the  city  of  New  York,  and  was  there  served  willi  process,  it  was  held 
to  be  irregular.    [Id.) 

d.  Ssrrice  on  husband  and  'wlfa — Where  the  action  is  against  husband 
and  wife,  service  on  the  husband  alone  will  be  good  service  on  both,  unlcM 
relief  be  ashed  out  of  (he  separate  estate  of  the  wife,  in  which  case  she  must 
be  served  {Bekerten  v.  Vaamer,  11  How.  43). 

0.  Sarvloa  on  the  psopla — In  a  suit  against  a  State,  the  service  of  procesi 
nt  the  governor,  or  chief  executive  magistrate,  and  on  the  attorney-general  of 
the  Slate,  is  a  regular  service  (GkuhdrSt  Eitm.  v.  StaU  ^  Georgia,  S  Peteirf 
Cond.  Rep.  SI ;  2  Dallas'  Hep.  410). 

/.  Service  on  a  -witnoaB-^A  rc^dent  of  another  State  coming  to  this  StaM 
to  be  examined  as  a  witness  in  an  action  to  be  tried  here,  and  attending  iu 
good  faith  for  that  purpose  only,  is  exempt  from  the  service  of  a  eumnioni 
upon  him  (See  Beater  v.  Sobirutm,  3  Duer,  02S) ;  and  Uie  exemption  extends  to 
a  Don-reeldcnt  party  to  the  action,  who  comes  into  tins  Slate  only  for  the  pur- 
pose of  being  a  witness  in  an  action  to  be  tiled  here  {MerrQI  r.  Oeorge,  38 
How.  331). 

XDeCsoUTe  aarrlce. — A  defect  in  the  service  is  to  be  cured  by  motion ;  It 
ds  no  ground  for  demurrer  or  answer  (Soatt  t.  &>pe  Jfut.  la*.  Co.,  8 
Barb.  941). 
Bee  note  to  eection  138,  jiMf. 


§  135.  [114.]  (Am'd  1849,  1851,  1858,  1860.)  Service  hy 
puHtcation.    Form  of  tvmmon». 

Wliere  the  person  on  wliora  tho  BervicB  of  the  Bnmmona  is  to 
be  made  cannot,  after  due  diligence,  be  fonnd  within  the  State, 
and  that  fact  tippeare  hy  affidavit  to  the  aatisfaction  of  the 
conrt,  or  a  judge  thereof,  or  of  the  county  jndge  of  the  conoty 
There  the  trial  is  to  be  had,  and  it  in  like  manner  appears  that 
acanseof  action  esists  against  the  defendant  in  respect  to 
vhom  the  service  is  to  be  made,  or  that  ho  ia  a  proper  party 
to  an  action  relating  to  real  property  in  this  State,  anch  eoort 
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168  vmuoAmai.  [§  135. 

or  jndge  may  gntnt  an  order  that  the  Bervic«  be  made  by  the 
pablicatioD  of  a  Bammona,  in  either  of  the  following  cases : — ■ 

1.  Where  the  defendant  is  a  foreign  corporation,  has  prop- 
erty  within  the  Btate,  or  the  cause  of  actioii  arose  therein : 

2.  Where  the  defendant,  being  a  resident  of  this  State,  baa 
departed  therefrom  with  intent  to  defVand  his  creditors,  or  to 
avoid  the  service  of  a  eommons,  or  keeps  himself  concealed 
therein  with  the  like  intent : 

S.  Where  be  is  not  a  resident  of  this  State,  bat  lias  prop- 
erty therein,  and  the  conrt  has  jurisdiction  of  the  snbjci^t  of  the 
action : 

i.  Where  the  subject  of  the  action  is  real  or  personal  prop- 
erty in  this  State,  and  the  defendant  has,  or  claims,  a  lien  or 
interest,  actual  or  contingent,  therein,  or  the  relief  demaded 
consists  wholly  or  partly  in  exclnding  the  defendant  from  any 
interest  or  lien  therein : 

5.  Where  the  action  is  for  divorce,  in  the  cases  prescribed  by 
law : 

The  order  mnst  direct  the  publication  to  be  made  in  two 
oewspapers  to  be  designated  as  most  likely  to  give  notice  to 
the  person  to  be  served,  and  for  such  length  of  time  as  may  b« 
deemed  reasonable,  not  less  than  once  a  week  for  sis  weeks. 
In  case  of  publication,  the  conrt  or  judge  must  also  direct  a 
copy  of  the  summons  and  complaint  to  be  forthwith  deposited 
in  the  post-office,  directed  to  the  person  to  be  served,  at  hia 
place  of  residence,  unleae  it  appear  that  sncli  residence  is  nei- 
ther known  to  the  party  making  the  application,  nor  can  with 
reasonable  diligence  be  ascertained  by  him.  When  publica- 
tion is  ordered,  personal  service  of  a  copy  of  the  summons  and 
complaint,  out  of  the  State,  is  equivalent  to  publication  and 
deposit  in  the  post-office. 

The  defendant  against  whom  publication  is  ordered,  or  his 
representatives,  on  application  and  sufficient  CKQse  shown  at 
any  time  before  judgment,  mnst  be  allowed  to  defend  the  ac- 
tion ;  and,  except  in  an  action  for  divorce,  the  defendant  against 
whom  publication  is  ordered,  or  his  repraaetitatives,  may  in  like 
manner,  upon  good  cause  ehowi),  be  allowed  to  defend  after 
judgment,  or  at  any  time  within  one  year  after  notice  thereof, 
and  within  seven  years  after  its  rendition,  on  such  terms  as 
may  be  just;  and  if  the  dcfeiice  be  successful,  and  the  judg- 
ment, or  any  part  tliereof,  have  been  collected,  or  otherwise 
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§  125.]  POBLIOATHW.  led 

enforced,  aacli  restitotioo  may  tbereapon  l>e  compelled  as  the 
court  directs ;  but  the  title  to  property  sold  under  euch  judg- 
ment to  a  purchaser  in  good  faith  shall  uot  be  thereby  affected. 

Aod  in  all  cases  where  publication  is  made,  the  complaint 
most  be  firat  filed,  and  the  Bummons,  as  published,  must  state 
the  time  and  place  of  eucli  filing. 

In  actions  for  the  foreclosure  of  mortgages  on  real  estate,  al- 
ready institnted,  or  hereafter  to  be  instituted,  if  any  party,  or 
parties,  having  any  interest  in  or  lien  upon  such  mortgaged 
premises,  are  nnknown  to  the  plaintiff,  and  the  residence  of 
such  party  or  parties  cannot,  with  reasonable  diligence,  l>o  as- 
certained by  him,  and  snch  fact  shall  be  made  to  appear,  by 
affidavit,  to  the  court,  or  to  a  justice  thereof,  or  to  the  county 
judge  of  the  county  where  the  tiial  is  to  be  had,  snch  court, 
justice,  or  county  judge,  may  grant  an  order  that  the  sum- 
mons be  served  on  such  unknown  party  or  partiea  by  publish- 
ing the  same  for  six  weeks,  once  in  each  week  successively,  in 
the  State  paper,  and  in  a  newspaper  printed  in  t)je  county 
where  the  premises  are  situated,  whidi  publication  shall  he 
equivalent  to  a  personal  service  on  such  nnknown  party  or 
parties. 

a.  Otber  provlilona  of  low  as  to  aobatltiiMd  •erTlo& — Bj  l&wa  1853,  p. 
1174,  it  is  enacted  that  "  wbenever  it  shall  latia&ctorily  appear  to  any  court, 
or  any  Jodge  of  the  Hupreineix>urt,or  any  countyjudge,  by  tbe  return  or  affidavit 
of  any  sheriCT,  deputy  BheriS  or  coostable,  anttaorUed  to  eeire  or  execute  any 
process  or  paper  for  the  commencement  or  in  the  prosecution  of  any  action 
or  proceeding,  that  proper  and  diligent  efTsrt  has  been  made  to  serve  any  such 
process  or  paper  on  any  defendant  in  any  such  action,  residing  in  this  State, 
and  tliat  such  defendant  cannot  be  found,  or  if  found,  avoids,  or  evadeB  euch 
MTTice,  so  that  the  same  cannot  be  made  personally,  by  such  proper  diligence 
aikd  effort, — such  court  or  Judge  may,  by  order,  direct  Uie  Bctrice  of  any  sum- 
mons, Bubpceua,  order,  notice  or  other  process  or  paper  to  be  made  by  leaving 
•  copy  thereof  at  the  residence  of  the  person  to  be  served,  with  some  peison 
of  proper  age,  if  admittance  can  be  obtained,  and  such  proper  peraon  found 
Wlu)  will  receive  the  same  ;  and  if  admittance  cannot  be  obtained,  or  any  such 
proper  person  found,  who  will  receive  the  same,  by  affixing  the  same  lo  the 
outer  or  other  door  of  said  residence,  and  by  puttmg  another  copy  thereof, 
pTDperiy  folded  or  enveloped,  and  directed  to  the  person  to  be  served  at  his 
place  i-f  residence,  into  the  post-office  in  ttie  town  oi  city  where  such  defend- 
ant rendea,  and  paying  the  postage  thereon.  On  tiling  with  the  clerk  of  the 
county  where  snch  defendant  resides,  or  the  countf  in  which  the  complaint  la 
any  such  action  is  by  law  lo  be  filed,  an  affidavit  sbowiBg  service  according  to 
Rich  order,  sucb  lommons,  subpcena,  order,  notice,  or  other  process  or  p^>erp 
shall  be  deemed  serred.  and  the  same  proceedings  may  be  taken  thereon  as  if 
the  same  had  been  served  by  delivery  to  such  defendant  personally,  or  other- 
wise, as  by  law  now  required ;  but  the  court  may,  upon  any  application  by 
them  deemed  reasonable,  at  anv  time  permit  any  defendant  to  appear  and  de- 
fend, or  have  anch  other  Teller  in-any  action  or  proceeding  fbnuded  oa.  any 
•octa  service,  aa  the  nature  of  the  caso  may  require." 
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170  TUBLIOATtOH.  [§  135. 

&  The  proTiuons  of  tbU  rtatnte  only  apply  to  cases  where  ihe  defeiiduit 
cannot  be  Touad  cither  in  or  out  of  the  state,  or.  being  found,  avoids  or  evades 
pereonttl  service  (CWiiii*  V.  C'ampJUi<l,0  Rov.  619;  Fooiv.  Harn».2  A\ib.45i); 
therefore  where  upon  an  offldavit  that  the  detendBntwsBaresident  of  this  State, 
bnt  that  he  waa  then  in  the  3utc  of  Ohio,  and  not  expected  back  that  Bummer, 
except  on  a  visit,  an  order  was  made  for  ^ubBtitutea  service  under  this  Btat- 
Bte,  the  court  on  motion  set  aside  such  order  as  not  warranted  by  the  atatuta 
(OmUiu  v.  Ciimpfleld,  lupra.  ;  see  Jonet  v.  Berby^  1  Abb,  458).  An  order  made 
under  this  statute  should  direct  the  Bubetitutiiu  serrice  to  be  made  in  msnoer 
prescribed ;  and  if  it  direct  any  other  mo4e  of  service,  the  order  will  be  irre- 
gular (Foot  V.  Marrit,  tupra.) 

NoU  U>  a*  leetion  135. 

b.  Btatnta  to  be  atilotly  pnranBi — The  requirements  of  the  statute  must 
be  strictly  pursued  and  fullj  complied  with  in  order  to  confer  Jurisdic- 
tion (UiilMt  V.  Righten,  13  How.  43 ;  BHAam  v.  Peabody,  S  ii.  109 ;  KendaU  v. 
WoMhinim,  14  ut  880  1  TUtu  v.  BtgUa,  IS  id.  871 ;  Cook  v.  Farren,  U  Barb.  05; 
la  Abb.  BBS;  11  i<t  40;  WorimaTi  v.  WorlToan,  17  Abb.  Ml.  An  order  for 
publication,  and  all  procei^dinga  founded  thereupon  are  absolute  nullities, 
unless  the  case  is  in  fact  within  one  of  the  five  subdivisioni  of  this  section.  It 
is  not  sufficient  that  the  affidavit  on  which  Ihe  order  is  made  states  the  caae 
to  be  within  one  of  these  subdivisLons,  nor  that  the  judge  malting  the  order  is 
SstisSed  Ihe  case  is  within  one  of  these  subdivisions  (FixJct  v.  Anderton^  S8 
Barb.  71 ;  13  tMt>.  8).  Before  a  Judge  can  make  an  order  under  this  statute 
he  must  be  satisfied  that  the  defendant  sought  to  be  scrred  reudes  in  this 
Stale  and  cannot  be  served,  Imng  tatisfted  he  makes  the  order,  and  that  order 
decides  on  the  sufficiency  of  the  facia  shown  to  confer  Jurisdiction,  and  the 
order  cannot  be  questioned  collaterally  {GoUiiu  v.  Sj/an,  32  Barb.  617 ;  Boe/it 
T.  Ward,  7  How.  41tl).  But  where  there  Is  a  total  absence  of  proof  as  to  the 
fitctanecessary  to  confer  Jurisdiction,  the.order  for  publication  and  all  proceed- 
ings founded  upon  it  are  ab-wiuteij  void  {Toiitaley  v.  McDniiald,  32  Barb.  604). 

c  To  obtain  an  order  in  a  case  provided  for  by  subd.  1,  it  must  be  proved 
to  the  officer  who  is  lo  malte  the  order  that  the  perion  to  be  tarved  (not  tlie  de- 
fendant) cannot,  after  due  diligence,  be  found  in  the  State  {HurVml  v.  Ifop* 
Milt.  Iru.  Co.,  4  How.  378  ;  Worimun  v.  Worlman,  17  Abb.  66  ;  Trting  Sari/ig^ 
Ijutiluhon  V.  Rardman,  17  Abb.  67,  note) ;  and  the  affidavit  should  mention 
the  name  of  the  State  in  which  the  defendants  are  incorpoislcd  (1  Barb.  CIl 
Pr.  96). 

il.  On  a  motion  nnder  subdivision  2,  it  appeared  that  although  tlic  defend- 
ant could  be  found  and  was  not  concealed,  yet  the  sheriff,  although  lie  used 
due  diligence,  could  not  serve  Ihe  summons  on  tlie  defendant,  it  was  held  not 
within  this  subdivision  (Kurt  BenmeUarv.  Dimbar,  4  How.  151).  Such  a  case 
is  now  provided  for  by  Ihe  law  of  1853.  lupra.  Property  temporarUy  brought 
inio  the  State,  will  not  satisfy  this  subdivision  ;  thus,  where  the  only  pronerty 
which  the  defendant,  a  non-resident,  had  within  the  Slate,  and  on  whict  the 
affidavit  for  the  order  of  publication  was  based,  consisted  of  a  team,  driven 
into  ttie  State  merely  for  the  purpose  of  removing  lumber,  the  plaintiff  after 
obtaining  an  order  for  publication,  served  the  summons  personally  out  of  tlie 
State,  and  defendant  not  answering,  the  piainliS'  tooh  Judgment  for  want  of 
an  answer, — such  Judgment  was  set  aside  on  llie  ground  that  drfondani  had 

ed,  B  «;  ITOi. 

«.  The  court  cannot  s  _  „ 

RighUrt,  13  Uow.  43)  \  nor  acquire  Jurisdiction  by  pruorof  the  necessary  facta 
nujwpro  tune  (Wortman  v.  Wortnuin,  17  Abb.  67). 

/.  See  Supreme  Court  Rule  25. 

ff.  Where,  after  an  order  for  service  by  publication.  Judgment  was  entered 
by  the  clerk,  and  it  appeared  on  the  face  of  the  record  that  there  had  not  beea 
a  six  weeks'  publication  of  the  summons,  and  there  was  no  proof  of  a  deposit 
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of  copies  of  the  sammone  and  complaint  in  the  post-offlce,  nor  of  peramal 
service  oat  of  the  Stale,  nor  did  the  record  cootaiu  Uie  affidavit  on  whicli  Um 
Mdier  for  lervice  was  graDted, — it  was  licld  tliat  tlie  record  did  not  show  Juris- 
diction of  Uie  person,  and  the  Judgment  was  set  «aide  {Hallttt  t.  Righlen, 
•uprtt).    Bee  note  to  Bection  346,  po^ 

&  Sarrlea  oat  of  ttaa  Btat&^Tbere  can  be  no  valid  service  of  a  mmmoiM 
out  of  the  State,  onless  after  an  order  for  publication  (Fitlu  v.  Andertm,  88 
Barb.  TajK  WitboiW  a  Valid  order  for  pahlicalion,  the  service  out  of  the  State 
baa  00  effect,  and  the  court  tiaa  no  Jurisdiction  (Liiehjidd  v,  Buradl,  6  Uow. 
Ml ;  1  Code  Rep.  N.  a  43 ;  MorrM  v.  Kimball,  4  Abb.  S52).  Acceiitance  of 
service  oat  of  the  State  would  not  confer  Juriadiction  {id)  uuleas  followed  by 
an  appearance  in  the  action- 

h.  DwfaiWiant  not  fbund. — It  is  supposed  that  this  section  does  not  authoriie 
an  order  for  the  publication  against  a  defeodaat  who  cannot  t>e  found  (except 
in  Ifae  cases  provided  fur  b^  Uie  amendment  of  1B60),  and  whose  last  known 
place  <tf  residence  was  within  this  State,  bat  whose  residence  cannot  at  the 
lime  be  aiicertained  (CU>»e  t.  Van  Uaaten,  t  How.  107),  and  that  under  such 
ctrci]tnBtaiic«i>  the  proceedLng  may  l>e  by  petition  under  the  provision  of  the 
Kevised  Statutes  (3  R.  a  1B«,  as  amcaded  bv  Laws  of  1843,  p.  803).  The  pro- 
vinon  referred  to  is  supposed  to  be  retalnea  In  force,  and  made  applicable,  bf 
ttie  36Sth  section  of  the  code  {OUm  r.  Van  Ihuten,  tupra.) 

c.  Ttia  affidavit. — An  affidavit  to  obtain  an  order  for  service  of  a  summons 
by  publication  must  show  the  residence  of  the  defendant  or  Uiat  it  is  neither 
known  to  the  plaintiff  nor  can  with  reasonable  diligence  be  ascertained  by 
him  {Hpatt  v.  Wamnright.  18  How.  348 ;  Cook  v.  Farren,  84  Barb.  85 ;  13  Abb. 
esS;  11  i±  40).  [The  affidavit  of  ineffectual  endoavois  to  serve  a  defendant 
should  be  made  by  some  person  other  than  the  plaintiff.]  An  affidavit  show- 
Ing  that  the  defendant  is  a  resident  of  the  State,  and  that  deponent  ia  informed 
be  is  absent  from  the  State,  and  that  he  believes  be  is  absent  for  the  purpoae 
of  defrauding  Ids  creedllors,  wiUiout  siiowiug  grounds  for  that  belief,  i*  in- 
sufBcient,  and  an  order  granted  on  such  an  affidavit  is  irregular,  and  it  and 
■11  subsequent  proceedinm  will  be  set  aside  on  motion  {Warren  v.  Tiffany,  0 
Abb.SS;  IT  Uow.  106).  But  an  affidavit  on  information  and  belief  of  the  non- 
residence  of  the  defiindant,  was  held  sufficient  ( Van  Wyck  v.  Jlariy,  11  Abb> 
474  \  20  How.  322). 

d.  An  order  nnder  aubdlvision  S  was  made  on  an  affidavit  that  the  defted- 
■nt  had  "  property  within  the  State  of  Tew  Yorlt,  a*  i»}ionent  /uu  been  iiifom^ 
td  and  bdKVt*."  The  court  on  motion  set  aside  the  order ;  and  per  Parker,  J. ; 
"The  affidavit  is  defective  in  not  showing  that  the  defendant  has  property 
within  the  State  of  Kew  York.  It  is  not  enough  to  stale  this  on  informatioa 
^1  belief  Tliat  la  no  proof  of  the  fact;  aperson  may  giveeucb  testimony 
who  has  no  personai  knowledee  on  the  aubject.  Mere  liearsay  and  belief 
(bunded  on  it,  are  not  evidence  {Er^tton  v.  Tliomiu,  B  How,  40).  Where  an 
affidavit  states  the  belief  of  the  deponent  that  the  defendant  keeps  out  of  the 
way  to  avoid  personal  service,  the  facts  on  which  such  t>elief  is  grounded  must 
be  Slated,  and  the  court  must  be  aatiafled  that  the  belief  is  welfruunded  {QoA- 
kU  V.  HisdgaU,  1  Cr.  &  J.  401). 

e.  Ad  affidavit  which  stated  "  that  O.  D.  and  J.  D.  reside  in  the  State  of 
Califbmia,  but  their  present  place  of  residence  therein,  deponent  ia  unable  to 
state,"  ia  not  sofficient :  it  does  not  show  that  the  residence  could  not  l^e  ascer- 
tained "  with  reasonable  diligence"  (Onok  v.  Fiirren,  84  Barb.  OS ;  13  Abb.  850 ; 
11  id.  40). 

f.  When  the  application  is  under  subd.  3,  the  affidavit  besides  showing  the 
existence  of  a  cause  of  action,  and  that  the  defendant  cannot  after  due  dilisence 
be  found  within  tlie  State,  most  also  show  that  being  a  resident  of  the  State, 
the  defendant  has  depart^  therefrom  with  intent  to  def^sud  his  creditors,  or 
to  avoid  the  service  of  the  snmmona,  or  keepe  himself  concealed  therein  with 
k  like  intent  {l^nniea  i.  McDonald,  33  Barb.  604). 

g.  To  establish  an  Intent  to  de&sud  creditors,  the  affidavit  must  show  do- 
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fendant  h>  hare  propertj,  of  which  he  is  sbont  U>  ma&e  «  frtradnlent  or  Illegal 
dimoBitlon,  or  wbicli  he  uoJuBtl;  reRiBes  to  applf  to  UiepaTiuaitof  biBdebts, 
or  hu  Bccreted  or  removed,  or  la  abont  to  secret  or  remove,  or  hu  bandnleDUy 
encnmbered  {,Toiaiey  v.  McDtmaJd,  32  Barb.  804). 

a.  To  anthorize  an  order  on  the  ground  of  defendfuit's  departure  from  the 
State  vith  an  intent  to  avoid  service,  the  affidavit  must  fUmiBli  proof  of  lach 
Intent  (Toades  v.  XcVoaaid,  SS  Barb.  S04). 

b.  Fomi  of  Summona. — Where  the  service  Is  ty  publication,  the  Bammima 
need  not  tncntiun  tlie  name  of  this  Btate  in  dedenBlmg  the  place  where  It  lias 
been  or  will  be  filed  (Coot  v.£«JKy.  IB  N.  Y.  1|3;  8  Abb.  177;  overruling 
Titu*  v.  Relyea,  le  How.  871 ;  8  Abb.  177 ;  and  «.  170 ;  17  How.  IMV  The 
publicRtion  of  a  summons  against  a  non-resident  is  good  where  the  only  stale- 
inent  of  the  place  where  it  has  been  filed  lb  cont^ned  in  a  not«  appended  to 
the  oopj  of  the  summona  declaring  that  it  "hae  been  Sled  in  said  clerk's 
office;"  the  Summons  itself,  immediately  preceding;,  stating:  the  city  and  cduuty 
where  such  clerk's  office  is  situate.  (Id.)  And  wlier«  the  sunimcaiB  waa 
dated  at  "  New  York,"  and  stated  that  the  complaint  was  filed  in  the  Cla^'a 
office  of  the  City  of  New  York,  and  required  the  copy  answer  to  be  aerved  at 
"  18  Chambers  street,  in  the  city  of  New  York,"  but  the  copy  sammons  pub- 
lished bad  the  words"  13  Chambers  street,"  only;  held  not  to  render  the  pro- 
ceedings void  ( Yan  Wyek  v.  Hards,  1 1  Abb.  478 ;  SO  How.  222). 

&  TIm  order. — The  older  for  publication  shotdd  redt«  the  summons  in  the 
action,  or  refer  to  it  as  being  annexed,  that  it  may  appear  that  there  was  a 
fllmimoDe,  and  for  the  purpose  of  identifying  it  (fiaudon  t.  OjrWn,  S  How, 
116 ;  Yemam  v.  HMroak,  6  »i.  3 ;  iftwiwn  v,  Thomat.  6  ti.  40).  An  order 
wldch  docs  not  direct  copies  of  the  summons  and  complaint  to  be  mailed  is 
void  (Tmaiey  v.  MeDonaid,  82  Barb.  609 ;  Warren  v.  Tifany,  Q  Abb.  60 ;  17 
How.  100),  and  where  ever  a  service  by  mail  is  proper,  if  the  order  omit  to 
direct  such  service,  it  will  be  void  (Toutdeji  v.  MeDomId,  82  Barb.  60» ;  War- 
rat  V.  Tiffany,  S  Abb.  60 ;  17  How.  106).  And  an  order  which  directed  merely 
that  "a  copy  of  the  BummoiiB  and  complaint  be  deposited  in  the  poet  office 
addressed  to  the  defendant,"  was  held  insufflcieDt  (Hyaa  t.  Wagmrigkt,  18 
How.  348).  It  ought  to  have  directed  the  depout  "forthaifh,"  and  that  the 
gammons  and  oom[d^at  ahould  be  (Urected  to  the  ddendaot  at  his  reudence, 
naming  It,  if  iaiown.    {M.) 

d.  ASIi9avit>  to  be  filed.— The  affidavit  on  which  the  order  is  obtkined 
ahonid  be  left  with  the  Judge,  or  filed  within  Ave  days  (Ytmam  t.  HoBtrook,  S 
How.  8 ;  Role  4).  Where  two  affidavits  were  filed,  which  were  not  sufficient  to 
authorize  the  order,  but  on  a  motion  to  set  aside  the  order  a  third  affidavit  was 
produced,  which  the  court  was  satisfied  had  been  used  on  the  application  for 
the  order,  and  which  supplied  the  defects  in  the  affidavits  on  file,  the  court  de- 
nied a  motion  to  set  amde  the  order,    (lb.) 

e.  Depoait  in  poat-oSce. — A  copy  of  the  summons  and  complaint  is  to  be 
deposited /ortAiritft  in  the  post-office ;  and  where  the  order  for  publication  was 
made  on  the  24lh  of  October,  and  the  copy  summons,  &c.,  was  not  deposited 
in  the  post-offine  until  the  6th  of  November  following,  it  was  held  not  to  be  a 
deposit  forthwith,  and  that  a  judgment  auljsequentlT  entered  on  default  of  the 
defendant  to  answer,  was  irregular  (Baek  v.  Cmitea,  2  Abb.  8861.  Where  the 
order  was  made  on  the  18th,  and  the  deposit  made  on  the  SSd  of  the  sarao 
month,  held  regular  (Fan  m/eJc  v.  Bardv  11  Ahb.  474;  80  How  822).  the 
delay  being  accounted  for,  forthwith  held  to  mean,  "  reaaonsble  dispatch." 

m 

f.  PnbUcatloD.— The  complaint  need  not  be  published  (Anon.  1  Code 
Rep.  103;  8  How.  298):  a  publication  for  seventy  days  held  to  be  a  publi- 
cation for  ten  weeks  (3A*  ftwpfa  v.  Gras,  10  Abb.  «IS);  a  publication  fi)r 
thirty-nine  days,  held  a  publication  for  six  weeks  (OieoU  v.  Bebvuoa,,  81  S.  Y. 
IBO ;  rev'g  80  Barb.  148 ;  and  see  §  426). 

£A11  uoiict'S  required  by  law  to  be  published  in  Hamilton  county  may  be 
lishei  in  Futlon  county  (Laws  1800,  ch.  297),  and  "  any  notice  or  advn- 
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tjaement  ruj  be  printed  in  ftqj  newspaper  of  tbe  counties  of  FnlloD  and  Hamr 
Utna  (Laws  1860,  cb.  M). 

a.  FOInc  Complaint— It  has  been  held  th&t  the  serrice  by  pubHcktimi  of  » 
tmnmoaa  ie  iaauffldent,  tinleas  the  coinplamt  be  Sled  i^ort  publication,  ind 
lltat  the  Bommoiu  as  published  mufl  sUM  the  ^htm  aitd  plate  at  S.\ing.  A  judg- 
ment entered  upon  s  aerrice  thoa  defective  is  a  nullity.  Such  a  judgment  a  not 
uded  br  the  180th  Bection  of  the  code ;  and  the  fiict  that  an  attachmenl  was  ia- 
ned  {Kendaa  v.  FiuAAum,  14  How.  380 ;  Tilu*  v.  Bayw,  IS  tti.  871 ;  8  Abb. 
177),  and  that  an  order,  snbeeqaent  to  the  judgment,  for  the  filing  of  the  com- 
plaint iHHuprv  tutu  as  of  the  day  the  aammona  was  first  published,  will  not 
•nil  to  give  validity  to  the  Judgment:  the  defect  In  the  pnblicstion  of  the 
Munmoas  will  atill  remain.    (MJ 

b.  Wbexe  on  a  motion  to  »et  aside  a  tndgment  taken  for  deAuilt  of  an  answer 
on  a  serrice  by  publication,  it  appeared  tlut  the  complaint  was  filed  on  the 
££d«r8eptember,  and  theaumiaonSj  dated  and  pablished  on  the  23d  of  Sep. 
I«mber,  stated,  the  complaint  lias  Uiit  dag  been  nled,  the  motion  was  denlM, 
and  the  court  held,  that  as  the  compluut  was  mt^  on  the  2Sd,  aUhough  act- 
ually filed  on  the  22ud,  it  was  a  sutHcientcaffipUance  with  the  statute  (Jaequer- 
•m  T.  Van  Brben,  3  Abb.  315). 

s.  Servioa,  when  oomplat&— Bee  g  137. 

±  Enforcing  jndgmaut. — A  Judgment  obtained  on  a  aervice  by  publicatitm 
kgtinst  a  defendant  out  of  the  State,  though  it  mar  be  enforced  againat  Uie  d» 
fendanf  a  property  in  thia  Btate,  has  no  bmding  force  in  jMnanam,  and  can- 
not be  sued  upon  (fmu  v.  Owt,  8  Cal.  44B ;  Forar.  0i'Mr,33How.3Mj.nMM 
Y.  Aaderaon,  »S  Barb.  71 ;  18  Abb.  8). 

<;  Admitting  defradant  to  dafsnd. — Where  a  defenduit  ag^iut  whom 
pnblication  la  ordered,  and  againat  whom  Judgment  baa  been  taken,  is  allowed 
to  come  in  to  defend  alter  lodgment,  the  mere  admitting  him  to  come  in  to 
defend  does  not  open  the  ind^ent,  nor  stay  the  pfoceedinga  upon  the  eiecn- 
tion  (Ganmil  t.  NmOi,  13  How.  445).  When  a  defendant  In  a  foreclosure 
nit,  proceedeed  against  as  an  al»entee,  applied  to  be  let  in  to  defend  after  de- 
cree and  before  a  sale,  and  did  not  awear  to  merits,  he  waa  required  to  pay  the 
coats  already  accrued,  aubaequent  to  the  time  for  hia  appearance,  and  had  also 
to  give  security  to  pay  the  future  cosls  if  bis  defence  feiled ;  but  where  merits 
to,  and  he  applied  at  the  Aral  opportunity,  he  was  not  required  to 


%  136.  [115.]  (Am'd  1849, 1851.)    Jomt  and  ameral  debton. 

Where  the  action  is  sgainat  two  or  more  defendants,  and  the 
summons  is  served  on  one  or  more,  hat  not  on  all  of  tltem,  the 
plaintiff  ma^  proceed  as  follows : — 

1.  If  the  action  be  against  defendants  jointly  indebted  npoD 
contract,  he  maj  proceed  against  the  defendant  seired,  nnleea 
the  court  otherwise  direct,  and  if  he  recover  judgment,  it  may 
be  entered  against  all  the  defelidants  tlins  joiotly  indebted,  so 
far  only  as  that  it  may  be  enforced  against  the  joint  property 
of  all,  and  the  separate  property  of  tlie  defendants  served,  and 
if  they  are  sabject  to  arrest,  against  the  persons  of  the  defend- 
ants served ;  or, 

3.  If  the  action  be  against  defendants  severally  liable,  he 
may  proceed  against  the  defendants  served  in  the  same  manner 
u  if  they  were  the  only  defendants. 
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3.  If  all  the  defendsnts  have  been  served,  jadgraeot  may  be 
taken  Hgainst  any  or  eilber  of  tliein  severally,  wlien  the  plain- 
tiff would  be  eiiiitled  to  judgment  against  eucli  dafendoiit  or 
defeodants,  if  the  aciion  liad  been  against  tliein,  or  any  of  them 
alone. 

a.  Where  the  lamnioiu  hu  been  served  on  only  ooe  of  two  defenduiia, 
vho  are  anenOly  as  well  aijdtiily  liable,  the  plalnuffmay  proceed  against  the 
defendant  served,  as  If  he  were  a  sole  defendant ;  otherwise,  If  the  defendants 
are  liable ^ntfii  and  not  also  severallj.  In  the  latter  case,  the  iudgmeat  most 
in  form  be  entered  against  both  defendants  (Sdinnani  t.  MaUtee,  7  How.  4 ; 
Jjohty  V.  Kingaa,  18  Abb.  192).  Such  a  Judgment  mav  be  enforced  by  a  cred- 
itor's bill  (BiOofer  v.  HetUxvA,  18  Abb.  143). 

b.  Several  persons  may  be  named  in  the  summons,  and  the  plaintiff  may  de- 
liver a  cumplaint  against  only  the  one  upon  whom  the  process  is  served, 
omitting  the  names  of  the  other  defendants  mentioned  in  the  summons.  Thus, 
where  in  an  sclion  arising  on  contract,  in  tlie  eammoas  three  persons  were 
named  ss  defendants,  but  the  summons  was  served  on  one  defendant  only, 
Who  appeared,  and  the  pl^nti^  served  a  oompiaint  in  which  only  the  party 
served  with  the  summons  was  named  ss  defendant, — that  defendant  moved  to 
set  aside  the  summons,  and  for  Judgment  dismissing  the  complsint,  on  the 
rronnd  that  the  parties  defendant  hod  been  improperly  changeil.  and  fnr  ncg- 
lect  of  the  pluntiilb  to  serve  a  complaint  against  (til  the  defendants.  WilEard, 
J.,  denied  the  motion  (TraoU  v.  TtMtw,  T  llow.  90).  Where  an  action  not 
founded  on  contract  is  brought  as  sigainst  two  defendants,  and  process  is 
Krved  on  one  only,  the  defendant  not  served  is  not  a  party  to  the  action  (/toi- 
fosen  V.  i*h«(,  U  l^b,  63»;  M-Kenae  v.  Uaekttaf,  2  E.  D.  Smitli,  75;  Eamt 
SxBtT  Ba-nk  v.  Catting,  1  Boaw.  flBG  ;  Norton  v.  Baga,  4  Donio,  245  ;  see  how- 
ever, 6  How.  8 ;  16  Abb.  1). 

c.  When  one  partner  colludes  with  a  creditor  of  the  flrm  without  the  knowl- 
edge of  his  co-partner,  to  have  ajudcment  rendered  against  the  property  of 
the  firm,  by  a  service  on  such  colluding  partner  alone,  tlie  court  'nill,  on  mo- 
tion of  the  partner  who  has  been  deceived,  open  tlie  Judgment  {Ori»>eolii  v. 
Oriaeold,  14  How.  448 ;  EcerMon  v.  Oehrman,  10  id.  801) ;  and  where  the  ser- 
vice was  on  one  defendant  only,  who  mode  det^ult,and  judgment  was  entered 
In  form  agiunst  ail,  the  court  bubsequently,  upon  the  application  of  the  defend- 
ant not  served,  permitted  him  to  come  in  and  defend  upon  condition  that  the 
judgment  should  stand  as  security  {Fbrd  v.  WhiCridge,  9  Abb.  416). 

d.  The  several  heira  of  a  person  deceased,  although  they  must  be  sued  in 
one  action  for  the  debts  of  the  ancestor  to  the  extent  of  the  real  estate  de- 
scended, are  not  such  Joint  debtor  as  that  on  a  service  on  one  a  Jui^ment  in 
form  can  be  entered  against  the  oltiers  (Kellogg  v.  Olnutead,  6  How.  &T). 

e.  "  Defendants  severally  liable,"  in  sub.  3,  construed  as  meaning  defondanta 
liable  separately  from  Hie  defendants  not  served,  though  Jointly  as  respects 
each  other;  so  that  in  an  action  against  three  persons,  as  partners,  one  not  tie- 
ing  served  with  the  summouB,  nor  appearing,  the  plaintiff  is  entitled  to  judg- 
ment against  the  other  two,  upon  evidence  that  tbey  alone  coDstituted  the 
partnership  (Fruyn  v.  Black,  21  K.  Y.  300).  In  sucji  a  cose  to  entitle  the  pMti- 
tifr  to  ajudzment  gainst  the  defendant  not  served,  it  must  be  ^own  he  waa 
•  partner  (CraTidaiTv.  Beadi,  7  How.  271). 

/.  One  defendant,  ajoint  debtor,  served  with  process,  may,  by  on  offer  un- 
der g  3SS.  bind  his  co-defendant,  and  such  Judgment  may  be  enforced  against 
the  Joint  property  of  all  (Eiiiery  v.  Emery,  Q  How.  130). 

g.  The  recovery  of  Judgment  against  one  of  several  Joint  debtota,  although 
nothing  ia  obtained  on  it,  is  a  bar  to  any  future  action,  either  against  all  or 
dlher  of  auchjoint  debtors  {Benson  v.  Paine,  9  Abb.  28;  see,  however,  lAii^sm 
V.  8milA,  23  How.  444 ;  £Mt>  v.  Hmman.  10  Abb.  184). 

Bee  notes  to  sections  130,  389,  and  291,  and  secUons  274  and  875. 
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§137.  [116.]    When  service  complete 

Id  tlie  cases  mentioited  in  section  135,  the  service  of  the 
sntnmons  shsll  be  deemed  complete  at  tlie  expirstiun  of  the 
time  prescribed  by  the  order  for  publication. 


a.  Where  an  order  Tor  publication  hu  been  made,  and  tie  A 

■onally  aerrcd  with  summons  out  of  Uie  Stale,  he  tuu  twenty  days'  t.__.  _. 
ai»wer  siler  the  eipimtioQ  of  the  time  preacribed  in  the  order  for  publioitlon 
{limSatm  t.  Van  Vee/iltn,  1  Code  Rep.  N.  B.  317 ;  6  How.  109 ;  AbraJiami  t. 
MOduB,  8  Abb.  123).  In  Dffttrt  v.  Woadaanl  (7  How.  813),  it  was  held  other- 
wise; and  that  the  ^me  to  answer  commeacea  to  run  from  Ihe  day  of  the  por- 
•onal  service  oat  of  the  State.  Where  the  summons  has  been  published,  tlie 
time  lo  answer  does  not  commence  to  run  until  the  compleUun  of  the  six 
weeks  of  publication  {BieAardaBa  y.  Balet,  28  How.  B16). 

§  138.  [117.]  (Am'd  1851.)    Proof  ^  service. 
Proof  of  the  service  of  tbe  Bummoim  and  of  the  complaint 
or  notice,  if  any,  accompanying  the  same,  muet  be  as  follows  : 

1.  If  served  by  the  shorifii  his  certificate  thereof;  or, 

2.  If  by  aoy  other  porsou,  his  affidavit  thereof;  or, 

3.  In  case  of  pnblicstion,  the  affidavit  of  tbe  printer,  or  his 
foreman,  or  principal  clerk,  ebowing  the  samtj,  and  an  a£Sdavit 
of  a  deposit  of  a  copy  of  the  summons  in  tlie  post-office,  as  re- 
quired by  Inw,  if  tlie  same  shall  have  been  deposited  ;  or, 

4.  Tlic  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the  certi- 
ficate, affidavit,  or  admission,  must  state  tlie  time  and  place  of 
the  service. 

b.  Kisriff's  oertlfloato. — Where  the  proof  of  service  is  the  sheriff's  cerU- 
ficate,  he  should  state  or  refer  Co  the  name  of  the  cause,  and  thnt  Ihe  summons 
(erred  by  him  was  in  that  cause ;  and  where  a  sheriff's  cerlificaie  stated  that 
he  serrel  on  the   defendant  a  copy  of  a  summons   and    complaint 


It  did  not  appear  tiiat  il  was  the  summons  and  complaint  in  tlie  action 
then  before  the  court,  it  was  held  not  sufflcienC  proof  of  service  {Lilehfield  v. 
BanaH.  S  How.  341 ;  1  Code  Rep.  N.  S.  43).  The  cerlidcate  of  a  slierifT  of  a 
countj^  in  another  State,  of  having  made  service  of  a  paner.  is  of  nn  greater 
effect  in  this  State  than  the  certificate  of  a  private  inaivldual.  He  should 
make  affidavit  of  the  service  as  any  other  Individual  would  be  required  to  do 
(rAsrston  v,  Kiag,  1  Abb.  126;  iftrrrdi  v.  KimbaU,  4  id.  8.53).  A  certificate 
signed  "  J.  C.  Butler,  under-sheriff,"  was  held  to  be  no  proof  of  service.  The 
Gonits  do  not  know  an  under-sheriff,  and  the  return  of  a  deputy-sheriff  in  his 
own  name  is  a  nullity;  the  return  should  be  in  the  name  of  the  slicriff(</biiK« 
T.  Joyce,  5  Ca).  R  449).  A  sheriff^s  certificate  of  the  service  of  a  summons, 
does  not  lose  its  force  by  lapse  of  time,  or  by  bein^  previously  used  for  any 
other  purpose ;  and  although  it  may  have  l)een  used  in  reference  to  a  judgment 
which  is  afterwards  vacal^,  it  continues  to  be  proof  of  the  service,  and  may 
be  used  on  a  subsequent  application  for  Judgment  [Brien  v.  Caaey,  2  Abb.  41S). 

e.  Where  a  sheriff  serves  the  summons  out  of  his  own  county,  the  proof  of 
service  must  be  by  affidavit,  his  certificate  of  service  is  of  no  avail  iKarjner't 
Loan  Co.  v.  Diekioa,  S  Abb.  61 ;  17  How.  477). 

d  Where  a  summons  was  served  In  tbe  city  of  New  Toi\  by  tbe  sherift 
of  Westchester  county,  and  the  onlj'  proof  of  service  was  the  certificate  ol 
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the  Hheiiff,  bbA  the  Inikment  waa  Directed  U)  on  that  groiind,  held,  that  fhe 
derect  might  be  rectiQed  bj  the  SUng  nunc  pro  tune,  an  affldsvlt  <tf  th«  aenrice 
of  the  summons,  (ill) 

a.  Dispatiiig  the  Bsrrice, — Although  it  haa  been  s^d  that,  the  law  making 

it  the  duty  or  tbe  sheriff  to  serve  Uie  hiuuiiiodb,  "  wbnlevcr  he  doea  and 
'"  "n  his  official  duty  is  evidence,  and  as  between  parties  to  the  proceaa, 
i,  concluaire  evidence,  and  not  liable  to  collateral  impeacfimcttt" 
7.  y.  r.  A  Harlem  S.  K  Goinpans,  34  Barb.  417).  Yet  It  seems  to  be 
r  well  settled  that  the  retnm  of  a  sheriff,  or  an  affidavit  of  a  person  actinj 
in  hia  place,  or  the  affldsvit  of  any  other  person,  of  the  aervico  of  «  annimons, 
ia  not  conclusive  upon  the  defljnd&nt ;  be  may  disprove  such  alleged  service, 
on  motion  to  set  (he  proceedings  aside  ( Van  Beaadaer  v.  Chadmek,  7  How. 
S07 ;  LUehfiUd  v.  Buraeil.  fi  id.  »41 ;  WaUit  r.  Lott,  15  id.  667,  and  see  BuUettg 
T.  Bulkleg,  6  Abb.  SOT).  Where,  on  a  motion  to  set  aside  a  Judgment  takes 
for  want  of  an  answer  on  the  ground  of  a  defect  in  the  service  of  the  sum- 
mons, it  appeals  that  the  defendant  had  improperly  endeavored  to  avoid  ser- 
vice of  the  summons,  the  Judgment  will  not  be  set  aside  unless  on  eatisractory 
evidence  that  the  summons  bad  not  come  to  tbe  defendant's  knowledge  {SoulA- 
vxB  V.  Marrgati.,  1  Abb.  216).  Nor  will  the  court  set  aside  a  Judgment  for 
non-service  of  the  summons,  when  it  appeani  that  allboueb  the  derendant 
knew  service  had  been  erroneously  made  on  his  foreman  for  Urn,  and  that 
the  plaintiff  waa  proceeding  on  snch  service  as  a  regular  service,  yet  did  not 
make  his  motion  to  set  aside  until  sapplementary  procedinge  were  resorted  to 
{BSton  V.  ThuTilon,  ib.  818).  The  olyeclinn  that  a  summons  was  not  properly 
served  is  not  available  in  an  answer  or  demnrrer ;  the  remedy  is  by  motion  to 
aet  aside  the  service  and  proceedings  thereon  as  Irregular  {Norria  v.  Hopg  Mui. 
Int.  Cbmp.,  SBarb.  641).  Proof  of  service  on  conSlcting  affidavils  (see  iTunt- 
«r  T.  Later,  ID  Abb.  SOS). 

b.  PnbUoatlon,  how  provad—In  case  of  publication  the  affidavit  is  to  be 
made  by  the  ;>nn(«r,  his  foreman,  or  principal  clerk;  but  it  seems  if  tbe  affida- 
vit ia  made  by  tbe  puiiiithtr  of  the  paper  it  is  sufficient.  Bimilar  language  io 
the  statute  regulating  fbreclosures  by  advertisement,  was  so  constru^  by 
Hand,  J.  (Sana  v.  Raid,  16  Barb.  350). 

«.  Befandant'e  admiaaion.— Where  the  proof  of  service  Is  an  admlanon  by 
the  defendant,  the  admission  must  be  verified  and  identified,  so  as  to  saUafy 
the  court  that  tbe  admission  is  indeed  signed  by  tbe  defendant  or  with  bis  as- 
sent :  there  is  no  legal  fiction  by  wtiich  the  court  is  presumed  to  know  the  sig- 
nature of  a  party  defendant  who  has  not  appeared  in  tbe  caose  (2  Hill,  369; 
IMe/iJkld  V.  BuniKU,  G  How.  313 ;  1  Code  llep.  N.  S.  42 ;  fli  Oi5«w,  6  English's 
[Art]  R  573 ;  Welch  r.  WaUcer,  4  Porter,  120 ;  Noneood  v.  RiddU,  9id.  f-" 


d.  Fees  for  sarring  aummona. — For  serving  a  summons  tbe  sheriff  is  en- 
titled to  fifty  cents  for  each  defendant  served.  He  is  also  entitled  to  six  eenta 
a  mile  for  going  only,  to  be  computed  Irom  the  court-house.  But  this  fee  only 
applies  to  the  process  itself,  and  not  to  the  number  of  defendants  named,  or 
wlio  may  be  served.  But  on»  travel-fee  can  Ik  charged  on  the  same  process. 
For  the  certificate  rei^uired  by  section  138,  no  com|>ensation  is  provided  t^ 
that  name  •  ■  <•  but  it  may  be  regarded  as  a  subsUtule  for  a  return,  and  the 
officer  entitled  to  the  fee  allowed  for  such  service  (I2m  cents)  IBenedvU  v.  War- 
riner,  14  How.  670). 

e.  No  fee  for  serving  the  summons  and  complaint  ia  taxable,  unless  the  aer- 
vlce  tie  made  by  the  sheriff;  and  then  it  is  taxable  as  aaheriff'B  fee  (WliippU  v. 
WSUam*.  4  How.  30).  But  where  the  service  is  by  any  person  other  than  the 
aherlff,  then  notldng  more  can  be  allowed  than  a  reasonable  compensation  for 
the  labor  in  making  tbe  service,  there  can  lie  no  allowance  for  amttrudm 
traveling,  and  the  affidavit  should  show  the  reasonableness  of  the  charge. 
Tbus,  wliere  (66  were  charged  for  the  service  of  the  summons  on  forty-two 
defendants,  by  a  person  not  the  sheriff,  the  char^  being  in  amount  equal  to 
what  would  have  l)een  the  legal  fees  of  the  sheriff  for  such  servieea — the  affi- 
davit in  respect  to  this  item,  stated  tbe  expenses  fur  service  on  said  defendants 
were  oeceesarily  incurred,  according  to  the  registry  kept  by  deponent,  and  ac- 
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eorffing  to  Us  tx 
Priu,  17  How.  I 
Bm  note  to  Hctioii  184,  ind  Rule  1& 

1 139.  (Am'd  1851.)  Juriadietion.     Appearance. 

From  the  dine  of  the  service  of  the  eninmons  in  ft  civil  ae* 
tioQ,  or  the  altow&nco  of  a  proviBioiial  remedy,  tlie  court  it 
deemed  to  have  acquired  jurisdiction,  and  to  have  control  of 
all  tlie  sobBeqnent  proceedings.  A  volantarj  appearance  of  a 
defendant  is  equivalent  to  personal  service  of  the  summons  up-  " 
on  him. 

0.  AotkHi,  -wlwii  ccnuiLDaosd. — Where  the  serrlce  of  the  ftammona  b  Ysj 
puliUcstion,  the  action  is  not  commeDced  antil  the  expiration  of  the  time  pre- 
■cribed  for  pabUcsUon  {Moore  v.  Thayer,  10  Barb.  258 ;  S  How.  47 ;  8  Code  B. 
170).  (See  note  to  Bectlon  137.)  But  where  en  attacluneDt  haa  been  tasued 
■gidnst  B  defendant,  &nd  an  order  made  to  serve  the  Bummona  by  publlcntitni, 
and  before  the  Krvice  Was  complete  the  defeadant  died,  the  court  held,  that 
aKbou^  Uw  action  waa  not  commenced  within  KCtion  187,  or  09,  yet  the 
^aintis  bad,  t>y  virtue  of  the  attachment  and  this  section,  acquired  a  prorla- 
iMial  Ikn  on  the  defendant's  property  {lb. ;  and  BvekharM  v.  Sa^ford,  7  How. 
XW :  £«  ffKnotrfd,  13  Barb.  412>. 

t.  Where  each  of  two  partners  commenced  a  suit,  the  one  against  the  otb«r, 
to  cloae  up  tlie  partnetshlp,  and  enjoin  interference  with  the  effecie,  the  one,. 
In  the  superior  court,  procured  a  temporary  injunction  on  14th  8epL,  which, 
with  the  aummoQS,  was  served  on  15th  Sept.,  about  8  o'clock,  F.  H.,  and  the 
other,  in  the  supreme  court,  obtained,  on  an  M  part«  application,  [the  report 
diMS  not  state  when]  an  injunction,  and  an  order  for  a  receiver :  and  the  re- 
edver  took  possession  of  the  property  on  the  15th  Sept.,  [at  what  hour  not 
Mated,]  and  afterwards,  about  8  o'clock,  [p.  k.,  supposed,  the  report  does  not 
state]  the  aummons  and  injunction  were  served,  it  was  held  that  the  action  in 
the  superior  court  waa  first  commenced,  and  that  Uiat  court  had  Jurisdiction 
of  the  whole  matter  between  the  parties  {McGarthy  v.  Peake,  18  How.  1S8). 

c  BSeot  of  ai^>eajanctt. — A  voluntary  and  ganeral  appearance,  besides  be- 
ing eqidvalent  to  a  personal  service  of  the  summons,  is  a  waiver  of  all  defects 
fai  the  summons  or  previous  proceedings  (See  WAb  v.  MoU,  6  How.  440 ;  Dt* 
V.  Paima;  C  i£.  233 ;  8  Code  Rep.  214 ;  Doie  v.  liaidtg,  1 1  How.  188 ;  and  nott* 
to  sectiona  128  and  139 ;  Hyde  v.  PuUaton,  1  Abb.  248 ;  Biarce  v.  Smith,  3  lU 
411).  It  does  not  authorize  a  judgment  fur  want  of  an  answer  without  proof 
oTdae  aervice  [Maeomber  v.  lbs  Mayor,  IT  Abb.  36).  Where  the  defects  In  the 
iomnMnB  or  procoedings,  prior  to  appearance,  are  not  made  apparent  until 
after  the  notke  of  appearance  is  served,  then  the  appearance  la  no  waiver 
(FaonUM  v.  Bdi^idi,  1  How.  Gl ;  Shaftr  v.  Sum^res,  15  «t  534).  In  the  su- 
perior contt  it  has  been  held  that  one  of  several  defendants  Jointly  liable  in  a 
Jodgmoit  cannot  appear  under  protest  to  the  Jurisdiction,  and  object  that  It 
doea  not  ^pear  on  the  &ce  of  the  proceedings,  either  that  be  resides  or  was 
personally  served  with  {ffocess  wiUiln  the  city  of  New  York.  Buch  an  ap- 
pearance is  equal  to  a  personal  service  (JfoAon^  v.  Ptnman,  \  Abb.  S4j  4 
Duer,  S03 ;  see  H0a,m  v.  Hotiidi,  8  How.  S47). 

d.  Voluntary  appearano^  vrhon  allowed.— 4t  is  never  the  case  in  any 
court  that  a  partv  uninvited  or  unwelcome  could  Intrude  himself  upon  the  court 
and  the  plaintiff,  unless  he  had  some  right  to  protect  which  rendered  such  ap- 
peannca  nncceaary ;  and  where  one  of  several  persons  named  as  defendants  In 
the  summons,  but  on  whom  no  copy  had  been  served,  gave  anotice  of  appear- 
ance and  demanded  acOOToflbe  complaint,  and,  no  C(^y  of  ccmplaint  being  . 
13 
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Mmd,  moved  to  diMntas  tbo  aetton,  it  wm  bdd  he  had  no  right  to  ftppou-,  or 
more  for  n  HiBmi«ai  of  the  action  {Traeii  v.  Beffnoidt,  7  How.  887) ;  but  the  sa' 
perior  csooit  have  held  that  &  peraon  named  as  defeadant  and  anliiat  whom  a 
Jndginetit  i*  pared,  but  on  whom  no  Hummons  has  been  mtt^,  has  a  right 
to  appoar  and  answer  (Btggmi  t.  Beelnc^,  3  Duer,  650).  And  per  Boawonh, 
J.,  "I  think  the  plaintiff  U  wrong  in  the  portion  that  a  perBon  named  u  de- 
fendant, and  agaliiBt  whom  persomdly  a  Judgment  is  prayed,  has  no  right  to 
appearandaDawerontilhehasbeeiiBerTedwlthasuminonB.  Tbacode^lSSl 
declares  the  Toluntuy  appeannoe  of  a  defendant  equivalent  to  penonaL 
■ervlce  of  the  minunonson  nim.    This  awumee  that  be  has  the  right  to  appear. 


. e  right  to  appear. 

The  practloe  waa  settled  la  chancery  In  aceordance  with  the  Tiev  here  ex- 
preaaed  <1  Barb.  Ch.  Pr.  81). 

a.  In  an  action  on  contract  ag^nat  two  defendants  as  partners,  if  the  com- 
plaint la  anrved  on  one  only,  the  other  may  appear  eotunforiZf  ( WtSingttm  v. 
Olattm.  g  Ahh  ITS ;  IB  How.  10).  Altboogb  it  be  to  interpoee  a  defense  of  in- 
fiiDcy  (id.) :  and  so  of  execuiora. 


Ennae,  yet  a  penon  of  ibat  name  Tolimtarllv  appeared  and  pat  hi  an  answer 


led ;  1 


KrwoM,  and  amend  tike  aummona  and  proceeding  \ij 
mmv  for  JWorA  {WaUrtmry  LtaOur  MMMf.  Co.  y.  J 
The  order  allowlac  snch  discootinaaiice  asd  unendn 
hlacader.    (Id.) 

e.  A  defendant  may  apptar  at  any  time  before  Jndg 

iHMt  V.  gmtlh,  8  How.  tt8 ;  Anttr  v.  Arnold,  9  How.  447). 


sabatttnUng  the  name  of 

Xntnte,  9  Abb.  ITS,  neU). 

unendiaeBt,  waa  not  an  appeala- 
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1 140.  [118.]  (Am'd  1849,  1852.)    Forma  of  pleading. 

All  the  forms  of  pleadiDg  heretofore  exieting  are  abolinhed; 
ind,  hereafter,  the  forms  of  pleading  in  civil  Bctions  in  conrta 
of  record,  and  the  rules  bj  w)iicli  tlie  anffluiency  of  the  plead- 
iDgs  IB  to  be  determined,  are  iho^e  prescribed  by  tbia  act. 

a,  HOir  Ihr  mlaa  debors  Uie  Cod«  Kp^J- — All  forms  and  rules  of  pleading 
Me  abolished,  Uid  the  roles  for  testing  the  BotDcieney  of  s  pleading  are  tlioae 
prescribed  by  the  code  tSa^  y.  Bnntm,  8  How.  800).  But  "the  prior  practice 
and  forms  or  pleading  are  abolished  only  In  a  qualified  manner,  for  existing 
atatntory  ^ovirioos  relating  to  actions  not  InconBlBtent  with  the  code,  and 
wliidi  are  in  substance  applicable  to  the  new  actions  authorised  by  that  ays- 
leiD,  are  not  affected  by  it  (S  471,  pmO-  There  is  do  inconsistency  or  repug- 
aancy  in  applying  tbe  provisions  referred  to  from  the  revised  statutes*  under 
the  code;  There  are  thesamereasoosof  convenience  for  it  now  which  existod 
nnder  tbe  former  system,  snd  it  does  not  conflict  with  any  particularprovlsiun 
oT  the  code.  It,  Uiereforc,  remains  in  force  (?Jt<7^0me>MV.AiteAtn^jt,  8  Ker- 
Bsn,  814;  Tht  Park  ffk  r.  IWon,  16  Abb.  884).  So  do  the  provUions  of  3  It. 
&4ta,g  10,  relsUve  to  tbe  form  of  declaring  for  statute  penalties  {The  PeopU 
T.  fimnm,  S  ktib.  384 ;  OTsrrullng  in  efbct  MoT^kni»e  y.  Oserteert  cf  CrWy,  8 
How.  431]t  That  pleadings  in  actions  against  corporstiona  are  unaffected  by 
the  code,  w&tBktk  WatervilU  v.  Bdtter,  18  How.  272 ;  Johiuan  t.  Kemp,  11  id. 
IBS ;  Onion  Mui.  In*.  Co.  v.  Oigood.  1  Duer  707.  And  as  to  pleadings  in  eject- 
ment and  partition,  sec  notes  to  g§  448  and  41S,  potf. 

b.  IBsotiDii  of  oaose  of  aoUtm. — The  code  has  not  (dianged  the  common-law 
nie  that  one  may  w^ve  the  tort  and  sue  on  the  contract.  Thus,  where 
tbe  complaint  alleged  that  plaintiff  delivered  to  defendaDts  a  quantity  of 
luqw,  to  be  taken  care  of  and  returned  to  plain^ff  on  request,  and  that  delend- 


•  S  R  a  458, 8  8.— In  snita  bron^t  by  a  corporation,  created  by  any  etat- 
Vl«  <tf  eUi  Stan,  It  shall  not  be  neceBsaiy  to  prove,  on  the  trial,  the  existence  of 
och  corporation,  unless  the  defendant  shall  hare  plettded  that  tbe  plaintiff  is 
sot  a  corporatloD. 
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nnta, "  without  tbe  leare  or  ItcenM  of  plalatlff,  appropriated  uU  hops  ta  their 
own  iwe,  and  therebj  became  iudebted  to  the  pl^tlff, '  &c.,  It  was  held  that  the 
plaintiff  might  complain  in  this  form  {ffiadt  v.  Taeddlt,  T  How.  ST6 ;  and  aca 
Ij  ul  37B ;  13  vd,  031 ;  4  Bsrb.  86 ;  16  Barb,  638).  And  where  vendeea  have 
been  guilty  of  a  fraud  upon  a  pureliaae  of  goods  on  ciedil,  the  vendor  may, 
without  waiting  until  tlie  period  of  credit  has  expired,  reclaim  the  goods  or 
lie  may  waive  the  tort  and  recover  tlie  value  (Kayter  v.  8itM,  B4  Barb.  B4 ; 
and  aee  Both  v.  PtOmer,  27  Barb.  653 ;  and  10  ibb.  206 ;  87  Barb.  270} ; 
and  BO  of  goods  tortlouaiy  taken,  (Henry  v,  Marvin,  8  E.  D.  Smith,  71). 
Whether  or  not  the  tort  is  wuved  must  be  determined  by  ino  beta  atated  la 
tbe  complaint  (CAotntort  v.  £tm4, 2  Hilton,  091 ;  10  Abb.  aos, and  see  Xdidt  y. 
Crira,  10  Barb.  44B). 

1.  A  mortgage  crctUlor  can.  In  the  lifetime  of  the  mortgagor,  either  sue 
upon  Uie  l>ond,  or  foreclose  tbe  mortgage ;  and  he  has  the  right,  after  the 
death  of  the  mortgagor,  at  his  option  either  to  sue  tbe  heirs  of  tlie  mortgagor 
upon  the  bond,  or  lo  foreclose  the  mortgage  (Roaat-v^  v.  Garjitnter,  38  Barb. 
428)  i  so,  too,  an  executor  can  maintain  an  actimi  either  In  his  own  name  or 
as  executor,  upon  a  note  given  to  him  as  executor  for  a  det>t  due  the  testator 
at  the  time  of  bis  decease  (M«ma  t.  Stanton,  2  Beiden,  168 ;  and  see  BasU  y. 
Mas,  S8  Barb.  473). 

b.  There  is  no  authority  for  extending  the  right  of  election  of  actions  so 
far  as  lo  try,  under  the  form  of  an  action  for  money  bad  and  received,  a  right 
or  claim  to  real  estate  or  to  its  possession,  or  to  the  rents  and  proflts  {Carpenter 
V.  StUiieta,  S  Abb.  460 ;  and  see  16  East.  813 ;  3  C.  &  M.  495).  Although  the 
forms  of  actiiHi  are  alimergndin  one,  yet^f^nnof  oedionmust  not  be  confound- 
ed with  cauM  of  action.  The  same  statS  of  facta  may.  by  being  ditferentiy 
stated,  constitute  different  causes  of  action ;  and  a  skilful  adaptation  of  tho 
[acta,  so  as  to  constitute  this  or  that  cause  of  action,  will  sometimes  determine 
the  plaintiff's  right  to  recover.  Thus,  in  Van  Ltu*en  v.  Lyke,  \l  Corns.  519,) 
the  facta  were  ^at  the  defendants  were  owners  of  a  sow,  which  wrongfully 
went  on  the  plaintiff's  land  and  injured  a  cow,  the  propcriy  of  the  plamliff. 
Here  the  plamtiff  had  bis  option,  eitlier  lo  allege  as  his  cause  of  action  the 
trespass  of  tbe  bow  on  his  premises,  or  to  allege  as  liis  cause  of  action  the 
injury  lo  his  cow.  In  one  case  he  had  to  allege  and  prove  that  the  sow  waa 
unlawfully  on  his  premises,  and  there  injured  bis  cow ;  in  the  other  case  he 
needed  neitlier  lo  allege  or  prove  that  tlie  sow  was  a  treapasser  on  hia  land, 
but  he  had  to  allege  and  prove  that  the  sow  was  vicious,  and  that  the  defendant 
knew  It  The  pralntiff  elected  to  state  aa  a  caase  of  action  that  the  sow  ia- 
lured  his  cow,  but  omitted  to  allege  or  prove  that  the  sow  was  a  trespasser,  or 
that  she  was  vicious  and  the  defendant  knew  it,  and  for  tiiis  omission  he  failed 
in  his  action.  Another  instance  is  tlie  case  of  Cantp'jdly,  Stnka,  (2  Wend. 
137i)  defendant,  an  infant,  hired  a  horse  of  plaintilf,  and  so  misused  it  Uiat  it 
•  died.  Here  plaintiff  had  liis  option,  either  lo  sue  for  tlie  breach  of  defendant's 
'  Implied  agreement  to  use  the  horse  with  due  care,  or  to  take  no  notice  of  tlie 
hiring,  and  allege  that  defendant  wrongfully  injured  the  horse.  Had  he  aclect- 
■  eA  the  first  alicmative,  defendant's  infhncy  would  have  been  a  complete 
answer:  but,  byselectmg  the  other  alternative,  the  infancy  was  no  answer, 
(see  Fi^  v.  J-lsrrii,  5  Duer,  49). 

e.  It  is  sold  tliat  a  plaintiS'  cannot  by  varying  his  remedy  [form  of  action] 
change  Che  legal  rights  of  the  defendant.  •  •  •  •  Where  the  aubstantial 
ground  of  action  rests  on  promises,  the  piaiQtiffcannot,by  changing  theform  of 
action,  make  one  liable  who  would  not  have  been  liable  Oii  tbe  promise  (Qunp- 
bea  V.  Per/dm.  i  Selden,  440,  441).  And  again.  "  It  is  a  weil-setUed  rule  Ihat 
a  matter  arising  ex  eoiUTOda,  though  Infected  with  f^ud,  cannot  be  changed 
Into  a  tort  in  order  to  charge  the  infant  [the  defendant]  by  a  change  in  the  re- 
medy "(rfteitopfc  v.  A'eiuiafl,  25  Wend.  BBS;  and  see  *Knjwrv.  flu«»,88Barb. 
79).  The  vendor,  on  repudiating  a  contract  of  sale,  for  Ihiud  of  the  pur- 
chaser, may  Bue  either  In  contract  or  in  tort  [Both  v.  Paimer,  27  Barb.  652) ; 
and  in  his  complaint,  instead  of  setting  out  all  the  Ihcls,  he  rav;  claim  fbr 
poods  sold  nod  delivered,  leaving  the  facts  of  the  transaction  to  bo  introduced 
ut  the  trial  (id.) ;  and  where  Ihe  ucfendant  h^d  »oid  goods  as  plaintiS's  agent. 
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had  nds^pplled  the  proceeds  and  rehued  to  account,  held  that  plalntUb  might 
elect  dthet  to  sae  on  the  contract  for  retUslnK  to  acconnt,  or  for  the  breach 
of  duty,  and  c^mversion  of  the  moaev  and  goods  {Bidder  y.  WhiUoek,  12  How. 
see;  nmI  see  CAmn&TiT.  Z>uu,  10  Abb.  200).  Butnnder  the  code  there  can  be 
no  embarTassment  at  to  the  form  of  action,  and  whether  the  action  be  brought 
upon  the  agreement  express  or  implied,  or  in  tort  for  the  violation  of  the  duly 
arising  from  the  relation  of  the  parties,  ia  immaterial  (TruB  y.  Granger,  4 
Selden,  119;  and  see  Beott  y.  PiOanstm,  IB  Abb.  2m.  This  dictum  muBl  I* 
tec^yed  with  caution.  In  Wd/ter  t.  Bermeft,  (18  N.  Y.  250),  plaintiff  complain- 
ed as  for  a  loTl ;  OD  the  trial  he  proved  a  cause  of  action  on  amlroet.  U  wiis 
beld  a  case  of  failure  of  proof,  and  he  was  nonsuited.  And  the  court  said, 
nie/vmi  of  die  piaintff's  action  is  fzcfaltetoy  and  before  he  can  recover,  he 
must  show  that  defendant  committed  a  wtook.  The  sane  rule  applies  to  a 
««ml«r  claim  (ifouoro^JV.  York  v.  Parktr  Van  StMnulXp  Cfa.,  12  Abb.  800; 
21    How.   360;   Piter   t.    Steam*,   1    Hilton,   80).     And   it   has   been   held 


uit  as  a  non-resident,  but  also  to  procure  an  order  for  publication  against 
hhn,  and  after  having  b;  those  means  procured  tha  defendant's  appearance, 
they  sbottld  not  be  allowed  to  amend  the  summons  sad  complaint^  Co  matte 
the  action  in  lort  for  converting  plaintllTs  goods  [Lane  v.  Boon,  19  Barb.  5iy 
There  is  still  a  distinction  between  tort  and  assampail,  and  on  a  complaint  tor 
converting  a  promissory  note,  the  plaintiff  cannot  recover  l^r  money  received 
lo  Itis  use  {AndTtwt  v.  Brnid,  IG  Barb.  OSS :  and  see  note  to  §  171 ;  and  see 
JAin^n-  r.  ifu«,  38  Barb.  TO).  In  Heu  v.  Bu-ffaio  A  Niagara  FaUt  R.KCn.&li 
Buh.  SSI)  the  complaint  stated  beta  capable  of  being  used  as  the  baeis  of 
either  one  of  two  causes  of  action,  and  tlie  court  said  that  the  deftndant 
might  require  that  the  plainiilf  be  put  to  his  election  for  which  cause  of  action 
be  wonid  pro9ecat«  (see,  however,  Soott  v.  PiUdnj/ion,  IS  Abb.  380). 

a  Where  money  has  been  collected  on  a  Judgment  which  is  subsetinenlly 
reversed  the  party  aggrieved  may_  resort  eiiJier  to  his  remedy  ly  an  order  of 
restitntion,  a  Mdre/aoiU,  or  an  action  {LoU  v.  JHMewy,  20  Barb.  HT). 

0.  And  where  the  complaint  claimed  specific  relief  purely  equitable,  and 
made  no  demand  for  debt  or  damages,  and  the  proof  showea  the  relation  of 
debtor  and  creditor  between  the  parties,  and  that  the  real  ca,M  of  action  was 
a  money  demand  onlv,  the  court  refused  to  allow  the  plaintiff  an  onler  to 
liave  the  issues  tried  oy  a  Jury,  and  dismissed  the  compuint  {Craig  v.  Hude, 
W  How.  813). 

e.  Generally  whenever  a  man  may  have  an  action  on  a  sealeo  JuBtrnment, 
he  is  bound  lo  resort  to  it  {Touag  v.  Prett^a,  4  Crancb,  230 ;  Marine  Ins.  Co.  of 
Alexandria  v.  Yeuiig,  1  id.  322).  And  at  common  laiv  there  was  only  one  ca.°« 
in  which,  where  there  was  a  contract  under  seal,  the  plaintiff  could  declare 
generally,  and  on  the  trial  give  his  deed  in  evidence  in  support  of  his  claim. 
Tliat  case  was  where  there  was  a  sealed  lease,  under  which  the  lessee  had 
taken  and  held  possession.  There  the  lesaor  might  elect  either  to  sue  in  cove- 
nant on  tliis  lease  (i.  e.,  malce  the  covenant  the  cause  of  action),  or  else  to  suu 
in  debt  for  tlie  rent  (il  «.,  malce  the  use  and  occupation  the  cause  of  action. 
See  the  reason  for  thU,  (Gould's  PI.,  ch.  S,  parti,  gg  11,  IS);  and  now  a  plain- 
tiff, tlte  lesaor  in  a  lease  under  seal,  may,  without  retbrtlng  to  the  lease  in  bis 
complaint,  stale  a  cause  of  action  for  use  andoccupntinn,  and.onadenial,  may 
npon  the  trial  give  the  lease  in  evidence  in  support  of  hia  right  of  action,  and 
to  show  tlie  relation  of  landlord  and  tenant,  and  the  value  of  the  use  and  occu- 
pation (Jlw  Eyek  v.  HoughtaUng.  13  How,  533).  It  was,  however,  a  well-set- 
tled rule,  that  where  there  was  a  special  agreement  and  the  pl^ntilf  bad  pet^ 
formed  cm  his  part,  the  law  raised  a  duty  on  the  part  of  the  defendant  to  pay 
the  price  agreed  upon ;  and  the  plainUff  might  count  either  on  this  implied 
aHompeit,  or  on  the  eiprese  agreement  (Lawea  PI.  G;  JeuxH  v.  BehroeipM,  4 
Cow.  684 ;  Jtotor  v.  HeaOi,  11  Wend.  484 ;  Mead  v.  Degolytr,  18  ii  837 ;  Clnrk 
T.  FairdtOd  22  id.  GTO).  Tiiia  rule  ia  not  changed  by  the  code,  and  the  plain- 
tiff may  still,  in  such  clFCnmstaucee,  rely  on  the  implied  aseompslt  {Farren  j. 
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£H«n0Mid,]7K,  T.  2a7;a!wbsrT.  BInat,2AHow.  97).  ButtoBostalDagenenl 
count  in  aasumpBit  on  a  Bpecial  agreement,  the  special  agreement  romt  have 
been  BO  perTonned  as  to  leave  a  mere  dmple  dem  or  duiv  between  ttie  partlaa 
(Seam  t.  Sairi*,  19  Barb.  418 ;  see  AlktTiaon  v.  (Mint,  30  Bart.  430;  9  Abb. 
833),  Another  instance  where  the  plaintilf  has  an  election  of  remedy  is,  where 
the  cause  of  action  oridnallj  accnied  at  a  time  bevond  the  term  of  limitation 
jirescribed  by  law  for  bringinK  such  an  action,  and  the  plaintiff  inlands  to  in- 
sist on  his  right  to  maintain  toe  action  by  reastm  of  a  "  new  or  continuing  ac- 
knowledjjjement  or  promiae."  There  he  may  sue  on  the  new  promise,  or 
"  fbund  his  compl^nt  on  the  original  cause  of  action ;"  and  if,  in  that  case,  an 
answer  of  the  statute  of  limitations  be  interposed,  the  pluntiff  In  avoidance  of 
tt  may  lely  on  the  new  or  continuing  promise  (^fiuiJMlyn  v.  Weeki,  2  Ker.  635}. 
The  reason  for  this  is  that  the  statute  of  limitatiooa  only  bars  the  remedy,  and 
doa  not  eaimguiA  the  cause  of  action.  But  where  a  cause  of  action  A>u  Uen 
ei^Tuntiahad  by  release  or  otherwise,  and  there  is  a  subsequent  vaUd  promise  to 
satisfy  such  cause  of  action,  such  promise  is  not  a  revival  of  the  original  cause 
of  action,  but  creates  an  entirely  new  cause  of  action ;  and  such  subsequent 
promise,  and  not  the  original  cause  of  action,  must  be  set  out  in  the  complaint 
as  the  cause  of  action  (SUarru  v.  Tappin,  G  Duer,  299 ;  see  Jnmg  v.  VadU,  i 
H.  &  W.  90).  Where  the  original  cause  of  action  la  modified,  It  must  be  sued 
on  as  modified  {Bolma  v.  flWm«,  5  Selden.  528). 

a.  A  pony  injured  by  means  of  an  injtmction  should  proceed  on  the  nnde^ 
taidog  Mven  on  the  issuance  of  the  iqjunction,  and  not  otherwise  {HaH  y. 
Piiher,20  Barb.  44S).  And  one  at  whose  instance  a  rec^Ter  has  been  ap- 
pointed, cannot  b^  allowed  to  prosecute  a  claim  for  which  each  receiver  baa 
already  reooTered  judgment  {ViitiAaja  v.  Bortt,  24  How.  24S). 

Splii 
B  party  t< 
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fkmily  of  causes,  proviaed  their  identity  la  not  thoaame(£Kapfetv.  Ooodri^,21 
Barb.  817).  An  enUre  and  inMvuBiJe  demand  cannot  be  split  so  as  to  form  the 
bans  of  two  actions  (1  Salkeid,  056),  and  a  writ  of  prolubltion  might  issue  to 
prevent  several  suits  on  one  demand ;  see  Jacob's  Law  Diet.,  courts ;  and  if  r 
party  bring  an  action  for  part  only  of  an  entire  and  indivisible  demand,  lUe 
jodpnent  In  that  action  is  a  concludve  Iwj  to  a  sulwequent  suit  Ibr  the  other 
pan.  There  is  sometimes  a  difflcultv  in  discriminaiiug  between  tntire  and  sev- 
eral demands  (31  Barb.  817).  Thedistmction  between  demandsor  rights  of  action 
which  are  dogle  and  entire,  and  those  which  are  several  and  distinct,  ia,  that 
the  former  Dnmediaiely  arise  out  of  one  and  the  same  act  or  contract,  and  the 
latter  out  of  different  acts  or  contracts  (Steor  v.  Si'irgU.  16  N.  Y.  548).  Where 
A.  in  September,  1&%3,  sold  B  goods  on  credit  of  six  mouths  to  the  amount  of 
$813,  and  in  November,  1833,  sold  him  other  goods  to  the  amount  of  t39ft 
(not  on  credit) ;  In  March,  1354,  A  commenced  separate  actions  agunst  B  to 
recover  these  several  amounts,  and  in  October,  1854,  recovered  Judgment  in 
the  action  for  the  goods  flrat  sold,  for  the  amount  claimed  with  interest  and 
coats.  Then  B  set  up  the  recovery  of  that  Judgment  as  a  t>ar  to  A's  right  to 
recover  in  the  action  for  the  goods  secondly  sold.  The  court  hold  that  not  a 
defence;  that  the  demands  were  separate  and  distinct,  not  in  the  nature  of  a 
current  account,  but  each  an  entire  contract  of  itself  and  plainly  divisible.  The 
evidence  that  would  prove  one  would  not  establish  the  other.  The  second 
transaction  was  not  a  part  of  and  did  not  grow  out  of  the  first  {and  see  OwA- 
(naH  V.  5«aa,  3  Hilton,  841).  The  distinction  was  pointed  out  in  PltiSipt  t. 
Btruk  (16  Johns.  136),  and  Steve/u  v.  Lockaood  (13  Wend.  644).  The  question 
in  FAiUips  v.  Serai,  was  whether  a  recoverr  by  the  plaintiff  for  work  and  la- 
bor done  in  March,  1617,  was  a  bar  to  another  claim  for  work  and  labor  done 
before  that  time,  each  claim  being  for  an  entirely  discoimected  and  distinct 
piece  of  service  (i^plet  v.  Goadneh,  aupray    In  the  case  of  monevs  lost  in 

Bn  ng  on  several  occastons,  a  separate  action  may  be  brought  for  the  amount 
t  at  each  sitting  {Befit  v.  HiUman,  15  Abb.  184). 
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i.  In  Saear  v.  Sturj^  (16  N.  T.  048,  affliming  S.  C,  2  Abb.  60),  U  Appeared 
tbat  Uifl  busiDBas  of  Klup-carpcnters  wbb  carriea  on  In  one  part  of  a  building, 
njoder  the  direction  of  two  of  the  partners  in  a  firm,  and  tike  business  of  ship- 
ckandlera  in  another  part  of  the  same  buUding.  under  the  direction  of  the 
third  partner.  Beparvte  hooka  of  account  were  aept  by  different  cierKa  in  the 
tiro  brancbes  of  busiiiess,  and  the  partners  confined  themselves  respectivelj 
10  the  maoaxemeat  of  One  of  the  branches,  ivitliout  personally  taking  pan  in 
the  other.  Work  was  done,  and  materials  furnished  trom  the  carpentry 
tawcb,  Id  repairiiw  and  equipping  a  brig,  upon  the  order  of  the  caplain,  to 
the  amonnt  m  (139,  and  irameoialely  thereafter,  goods  and  articles  of  ship- 
chaBdluy  were  fhralsbed  to  the  same  brig  and  on  the  order  of  the  same  cap- 
tain, at  mAient  times  tbmugb  a  period  ofa  month,  amounting  to  (621,— held 
tliat  Uii  two  antounta  did  not  constitute  an  entire  claim,  but  on  the  coatnxry, 
fonned  two  sernid  causea  of  action.  And  it  was  furUicr  bdd  that  asamniug 
11k  accountB  formed  a  eingle  demand,  the;  were  severed  by  the  giving  of  ft 
bond  to  secure  the  (531  due  for  chandlery,  for  the  purpose  of  discharging  an 
attachment  againat  the  brig,  the  account  for  carpenter's  work  remaining  a  lien 
OB  the  veflael ;  so  that  an  action  could  be  obtained  on  such  bond,  notwi^- 
•tnnding  Judgment  bad  been  obtained  and  wUsfled  by  proceedings  in  admiralty 
to  enforce  the  lien  for  the  carpenter's  work. 

e.  In  ^nington  v.  Fapie  (IS  Johns.  433),  a  bed  and  bed-qnltts  were  taken 
at  tlie  same  time  and  by  the  same  act.  and  a  recovery  in  trover  for  the  qnilta 
ITM  held  to  be  a  bar  to  a  recovery  in  trover  for  the  bed.  In  Smtih  v.  Jonet 
(15  Johns.  329),  actions  were  brought  for  goods  sold  and  delivered,  the  plain- 
tiff in  one  claiming  to  recover  for  one  barrel  of  potatoes,  and  in  the  oUier  for 
two  iMrrela  of  potatoes,  all  sold  at  tlie  same  time.  The  court  held  that  the 
dmuid  was  entire  and  conld  not  be  divided.  liiUer  v.  Cfawri  (1  Wend.  487), 
was  the  case  of  a  sale  of  hay  under  a  contract,  delivered  In  parcels.  The  d«- 
BMnd  was  Iield  to  be  entire  and  indivinble. 

±  In  Ovenues  v.  Can&r  (8  Wend.  499),  tlie  pl^niUf  declared  on  a  book 


lb  of  i 


^  )  (3  3G.  The  defenduJit 
ideaded  a  former  suit  for  tlie  same  identical  caiisa  of  action.  It  waa  proved 
bi  tbe  Common  Pleas  that  the  plaintiff  had  an  account  against  the  defend- 
ant, coosisling  of  twenty  different  articles  of  merchandise,  doiivercd  on  four- 
teai  different  daya  between  the  4th  of  June  and'  the  3Ti!i  of  August,  183N, 
amounting  to  between  (5  and  (S ;  that  he  commenced  a  suit  against  tha 
defendant,  and  exhibited  an  account  of  items  delivered  between  the  first  of 
June  and  19th  of  July,  1828,  amounting  to  (2  74 ;  that  the  defendant  pleaded 
a  tender  and  had  judgment  for  his  costs.  The  plaintiff  then  sued  for  the 
btianoe  such  account,  viz. :  for  items  delivered  between  the  20lh  of 
July  and  the  ^th  of  August  The  Common  Pleas  decided  that  on  a  nin- 
Diiig  BiCOOimt,  where  no  special  contract  was  made  at  the  commencement  of 
tbe  accooDi,  and  where  items  have  been  delivered  on  such  account  at  different 
times  wltbout  anr  intermediate  Mreement,  each  separate  delivery  formed  a 
tepanteanddistlnct  cause  of  action.  ThepUintiff  recovered  judgment.  That 
JiMRment  was  reversed  on  appeal,  In  the  supreme  court  That  court  holding, 
"Toe  only  Juat  and  safe  rule  Is  to  compp.l  the  plaintiff,  on  an  account  Ilka  tM 
present,  to  mclude  the  whole  of  it  in  a  single  mil."  Aa  to  this  it  was  said  In 
tlie  court  of  appeals  in  Sbott  v.  Stargit  (supra),  that  it  would  make  every  «0- 
coontconriBUiignrdifferentilMns,  the  whole  of  which  Is  due,  an  entire  de- 
mand incapable  of  division,  and  excludes  the  Ides  that  it  is  necessary  the  claims 
dmnid  have  arisen  out  of  a  ^gle  transaction,  or  be  connected  together  by 
fiontntct  This,  in  my  opinion  (T.  R  Strong,  J.),  is  carrying  the  doctrine  in 
qnestion  hr  beyond  Its  just  limits.  In  England  Uie  courts  have  held,  as  lbs 
sapreme  conrt  held  In  Qvanutg  v.  Oarter  (supra^  that  a  tradesman's  bill,  br  a 
■eriea  of  article*  deUvored  continnoititirf  cannot  be  split  (&nMivT.1fW(In«>r£t, 
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MEog.  L-aadEq.  R.383;1SC.  B.  825;  Woody.  /Vfy. 8  Exch.  K.  443V  In 
Bteceru  t.  Loehuood,  {13  Wend.  644),  the  plaintiff  had  aned  on  ta  accoont  for 
property  sold,  work  done,  and  for  rent  due,  and  on  the  trial  had  withdrawn 
■ome  items;  in  the  aubaeqaent  action  for  auch  Items,— held  the  recovery  in 
the  fiist  action  wu  a  bar.    The  reaaoning  in  thia  case  was  also  dissented  mim 

S*  T.  R  Strong,  J.,  In  Setor  v.  ^Mrgit  (aupra).  In  Oolnn  v.  GcTain,  (IB  Wend. 
T),  two  Bulla  were  t>rought  for  lottery  tickets  sold  the  defendant  On  the 
trial  of  the  firat  action,  the  plajntilf  had  Judgment.  Tbatjudgm^ntwaasetup 
as  a  bar  to  the  second  acUon.  On  tlie  trial  it  appeared  that  the  tickets,  to  re- 
cover for  wtilch  the  suits  were  brought,  were  delivered  to  ttte  defend&nt  by 
two  dlfibrent  agenta  of  the  plaintiff,  at  different  offices,  at  different  times,  yet 
the  supreme  court  held  it  an  entire  contract,  and  that  ths  previous  judgment 
was  a  bar.  Judge  Strong,  in  Seatr  v.  8targit  (supraL  says  of  that  case  (Cdkin 
T.  Garain,\  "  It  is  raanin»t  it  rests  upon  no  sound  principle,  and  la  not  law," 
A  plainer  case  of  distinct,  independent  csnsea  of  action  could  turdij  be  prft- 
•ented.  Judgment  In  an  action  for  a  breach  of  one  covenant  in  a  lease,  or 
other  inatmmont,  )s  a  tmr  to  an  action  for  a  breach  ofasoiher  covenant  In  th« 
■ame  lease,  committed  ttefure  the  flret  suit  was  commenced  (Btndema^  t. 
Coda,  19  Wend.  S07 ;  and  aee  HWt  v.  FoSn,  8  Hill,  64 ;  Crawi  v.  BeaA,  % 
Barb.  120;  Suffnetant-r.  Maynro/K.  Ti,  11  False,  414;  Oaggint  v.  BuMttUe,  t 
E.  D.  Bmiih.  434).  A  promiBsory  note  cannot  be  the  foimdation  of  two  suits, 
each  for  a  part  of  the  note  (Jfi^r  v.  (hnert,  1  Wend.  487).  A  letter  written  by 
the  defendant  to  G.,  stating  that  if  W.  will  let  a  certain  house  to  O.  he,  de- 
fendant, would  become  aecuritj  for  the  rent,  and  directing  Q.  to  show  Uie 
letter  to  W.,  and  to  send  the  papivs  to  lilin,  defendant,  for  execution,— held  to 
be  a  contract  to  execute  a  security,  and  not  to  pay  rent — tbat  the  contract  was 
BD  entire  one,  and  one  recovery  upon  it  was  a  oar  to  any  Butnequent  action 
iWdterbury  v.  Gmhtm,  4  Band.  SSO). 

<L  AJoint  cause  of  action  vested  in  two  or  more,  cannot  be  split  np  Into 
•evera)  at  the  option  of  those  la  whom  it  ib  vested  (Cosier  v.  If.  7.  and  Brit 
R  £.  Camp.,  6  Duer,  46;  aec  actions  by  tenants  In  common  In  note  to  g  117). 
The  awignee  of  part  of  a  claim,  ahould  unite  with  the  owners  of  the  ottier 
port  in  an  action  for  its  recovery  {Boiedein  t.  CoUtaaa,  3  Abb.  431). 

&  Of  course  a  demand  may  be  split  with  the  consent  or  assent  of  the  defend* 
■nt  (C^TTTuH  V.  a)at,7Cow.  310;andsee&«i>i-v.  ^urpfi,lflN.  Y.659);andtw 
probably  consents  by  not  objecting  when  sued  by  the  owner  of  one  put,  see 
H  Barb.  120. 

e.  Where  a  plaintiff  snerf  In  one  action  for  a  yenr's  rent,  and  in  another  a<y 
tlon  for  double  value  for  holding  over  a  quarter  after  notice  loqait,— held  that 
thecansea  of  action  were  distinct,  and  itwasnot  a  aplitUng  of  one  demand  (IKat- 
torn  V.  Lte,  11  London  Law  Times,  340). 

d.  As  to  aplittlng  a  demand  by  assignment,  Bee  ania,  p.  Ill  d. 

e.  Where  a  party  brings  an  action  for  a  part  only  of  an  entire  demand,  and 
obtains  J ndgmcnt,  he  cannot  aut»equently  avail  himself  of  the  residue  of  his 
demand  by  way  of  set-off  in  an  action  against  him  by  the  opposite  party  (JUSiat 
\.  Cocert,  1  Wend.  487).  But  altliougb  a  party  who  has  a  claim  to  damages  for 
tn^ich  of  a  warrHnty,  may  insist  upon  such  cluim  in  diminution  of  damage* 
when  sued  for  the  price  of  the  article  warranted,  he  is  not  bound  to  do  so ;  and 
hia  omiaslon  to  instat  upon  such  defence  is  no  bar  to  an  action  subeequently 
brought  by  him  for  the  recovery  of  damages  {Coak  v.  Mottby,  18  Wend.  277) 


§14t.  [119.]     Com^int. 

Tlie  firat  pleading  od  the  part  of  the  plaintiff,  ia  the  coni- 
pUint. 
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g  142.  [130.]  (Am'd  1851.)     Complaint,  wliat  to  contain. 

The  complaint  shall  contain  : — - 

1.  The  title  of  the  cause,  Bpecifying  the  name  of  the  court  in 
vhidi  the  action  is  brought,  the  name  of  the  county  in  which 
the  plaintiff  desires  the  trial  to  be  had,  and  the  names  of  the 
parties  to  the  action,  plaintiff  and  defendant. 

S.  A  plain  and  concise  statement  of  the  facts  constituting  a 
eanae  of  action,  without  nnnecessary  repetition. 

3.  A  demand  of  the  relief  to  which  the  plaintiff  snppoees 
himself  entitled.  If  the  recovery  of  money  be  demanded,  the 
amoant  thereof  shall  be  stated. 


a.  As  to  tbm  nama  of  the  conrt — If  no  court  1b  named  either  in  the  com- 
pUiot  or  in  tlie  summoiia,  no  action  can  be  uid  to  l>e  commenced  in  «aj  court, 
ud  («>nN«,  the  summons  and  complaint  are  nullities  {Ward  t.  Btriiighwn,  1 
Code  Rep.  118) ;  and  under  such  circuraBtances  the  supreme  court  will  enter- 
t^D  a  motion  to  set  aside  Buch  a  summons  and  complaint ;  but  wlicrc  the  name 
of  the  court  is  inserted  in  the  summons,  but  not  in  the  complaint,  the  court 
will  disregard  the  omission,  and  hold  tlie  complaint  Bufllcicnt  ^  Van  Nitmet  t. 
Ptdblt,  9  How.  1S8  \  UerriO,  y.  (?rinn«a,  10  ul.  82 ;  Van  BeniAuymn  v.  SImmi, 
Mid.  70). 

b.  Afl  to  tlianaiiMof  the  ooooty  In  whloh  the  plaintiff  destraa  the  trial 
tabolutd- — It  is  esaentjttl  for  many  purposes  of  the  action,  that  the  place  of 
trial  alionld  be  clenrlj  stated  in  the  complaint  That  determines  where  mo- 
Uons  are  to  t>e  made,  as  well  as  nhere  the  trial  la  to  be  had.  Both  parties 
moat  be  at  ft  loss  where  to  proceed  until  that  is  distinctlv  eettled  {Meriiu  v. 
OrifiMU,  10  How.  32 ;  HaUAkiti  v.  Cracker.  15  id.  33(i).  The  Btatement  of  the 
name  of  the  connty  in  tlie  Bummons  does  not  necessudly  show  that  it  is  put 
there  to  Indicate  where  the  place  of  trial  la  to  be.  It  lanj  be  put  there  to  show 
where  the  attorney  issuing  the  summons  resides  (id.) ;  and  the  pluiutilf  can  in- 
^cate  any  county  as  the  place  of  trial,  notwithstanding  the  name  of  a  county 
may  be  mentioned  in  the  summons.  {Id.)  Where  the  complaint  wholly 
omitB  to  mention  the  name  of  the  county  in  which  the  plaintiff  desires  the  tri^ 
to  be  bad,  it  is  irre^larlvd.) ;  and  the  irregularity  is  not  cured  by  reference  to 
the  sommoDs.  (Zd.)  Where  in  an  action  commenced  by  service  of  a  sum- 
mons, without  any  copy  of  Uie  complaini,  the  summons  was  entitled  "  Sn- 
pieme  Conrt,  New  York,"  and  stated  that  the  complaint  would  "  be  filed  in 
the  office  of  thecterk  of  the  city  and  county  of  New  York,"  the  defendant  de- 
manded a  cop?  of  the  complaint,  one  was  served,  entitled  "  New  York,  8u- 
nreme  Court, "  indorsed  "  Supreme  Court;  city  and  county  of  New  York,"  bat 
did  not  otberwise  indicate  the  name  of  any  county  iu  which  the  pMntlff  de- 
nred  the  trial  should  be  bad,— held  tliat  the  complaint  was  irregular  for  not 
stating  any  place  of  tri^  {Daviton  t.  Ftno^,  13  How.  288). 

e.  It  has  been  said,  however,  that  where  the  action  is  in  a  court  of  local  Ju- 
risdiction, as  in  the  New  York  common  picas,  where  the  trial  can  only  be  lutd 
*ln  one  county  (namely  New  York),  the  complaint  would  be  sufBcient  without 
stating  the  name  of  the  count;  in  which  the  plaintiff  desires  the  trial  to  Yn, 
pi«  bnnsing  his  action  in  such  court  sufficiently  indicates  his  desire  to  bava 
the  trial  in  the  county  ia  which  the  court  bos  Jurisdiction  (La/pold  v.  Poppeit- 
luHiur,  1  Code  Rep.  m. 

d.  A  defect  in  the  complaint  in  this  respect  is  not  waived  by  the  defendant 
omitting  to  raise  the  objection  until  after  his  original  time  Co  answer  has  ex* 
pired,  and  byhia  obtaining  orders  eilcnding  the  time  to  answer  {MerrS  v. 
OritMM,  10  How.  S2).    The  proper  countc  lor  tiie  delendant,  to  take  advaa- 
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Use  of  tbe  ondtdon,  U  bj  moUon  to  act  *dds  the  ocmiplalnt  for  irre^lari^ 
(iS  ;  HaU  V.  BunU^,  1  Code  Rep.  N.  8.  31,  n).  It  is  not  «  defect  for  wbitJi 
tbe  defendant  can  demur  (Darman  t.  Ktllam,  U  How.  184 ;  4  Abb.  803). 

a.  Theiuotioii  to  Mt  aside  for  iuch  an  irrexulvltf  mavbemadeln  AjudicUl 
district  where  the  action  is  in  fact  triable  (HoUMcua  v.  Crocker,  15  Row.  S3G) : 
thus,  where  the  plaintiff  resided  la  Caynga  county,  and  the  defendantB  in 
Broome  county  (the  nature  of  the  action  is  not  stated  in  tlie  report),  tbe  com- 

Elaint  not  stating  anj  county  for  trial,  the  defendant  moved  at  a  special  term 
I  Tioga  county  to  set  aside  the  compl^nt, — it  was  held  that  the  action  was 


triable  eitber  in  the  countv  of  Cayuara  or  Broome ;  and  as  the  plaintiff  liad  di 
indicated  in  which  he  desired  it  to  be,  the  motion  might  properly  be  mac 
either  in  the  district  of  the  phuntiTi  or  of  the  defendant's  reaidence.    (Id.) 


b.  Tbe  defect  Ibat  the  complaint  does  not  name  tiie  county  of  trial  may  be 
amended  (ffofcAAtw  v.  Croeiar,  13  How.  336 ;  Daviten  v.  Paa^,  13  id.  288). 

e.  Names  of  tha  partlea. — Properly,  the  names  of  all  the  parties,  plainUfT 
and  defendant,  ahould  be  set  forth  in  tlie  title.  If,  however,  only  some  of  tba 
parties  are  named  in  tbe  title,  hut  are  all  correctly  named  in  the  body  of  the 
complaint.  It  will  be  sufficient  (Htil  t.  ThaOnr.  2  Code  Rep.  8 ;  S  How.  407) ; 
and  after  the  names  of  the  parties  are  once  stated,  it  is  sumcieat  aflerwards  to 
designate  them  as  "  tbe  plamliff"  and  "  the  defendant"  IDaciKn  v.  Sanage,  ff 
TannL  131 ;  Siepheiucm  t.  Hunter,  vi.  406 ;  see  StaiOtj/  t.  CbappeU,  8  Cow.  235). 
Except  In  the  cases  provided  for  by  §  175  (cases  of  plaintiff's  Ignorance  of  tl^ 
true  name),  the  name  of  the  defendant  should  he  correctly  staled ;  if  it  be  not, 
it  seems  the  remedy  is  by  motion  (see  Milier  y.  SUtUiwr,  iz  How.  518 ;  and  see 
30  N,  Y.  362,  and  10  How.  275 ;  HUioU  v.  ifart,  7  How.  25 ;  Dole  v.  Maiil^,  U 
a.  138).  A  mistake  in  the  name  of  a  plaintitf  ia  not  a  ground  for  nonsuit ;  it 
may  be  amended  before  or  at  the  trial,  or  afterwanla  (Barnet  v.  Periiu,  9 
Barb.  202 ;  see  B'k  of  Havana  t.  Uagee,  20  N.  Y,  356).  Where  tbe  true  name 
of  the  defendant  was  ilflin  a  jfonim,  and  he  was  descrilwd  ir   " 


and  complaint,  served  together,  as  Dennw  8.  Mai^,  it  was  held  tliat  the  pro- 
ceedings were  irregular;  but  as  the  notice  of  motion  was  subscribed  "  William 
H.  Androwa,  attorney  for  defendant,"  it  was  a  geiteral  appearance  in  the 
action,  and  therefore  a  waiver  of  the  irregularity  (JJois  v.  MarUe;/,  twpra  ;  and 
Baxter  v.  Amoid,  9  How.  446).  In  WaUcer  v.  Parkin*  (9  Jnr.  065 ;  14  Law- 
Jour.  Rep.  214  Q.  B.;  1  New  Prac.  Cas.  190 ;  2  D.  &  L.  082)  tbe  plamtiff  waa 
described  in  tbe  writ  as  "  Walker  &  Co."  A  motion  to  set  aside  tlie  writ  for 
not  seltloeont  tbe  names  of  the  pldntlBb  was  denied,  and  held  that "  n^n  ron- 
ttat,"  but  Walker  &  Co.  meant  tbe  pl^ntiff  alone,  and  no  more  than  one  per- 

d.  It  ia  presume  that  in  stating  tlte  names  of  the  partly  it  Is  not  neccssarj 
to  add  any  description,  as  to  say,  A.  B.,  executor,  &c.;  and  if  such  description 
Is  Inserted,  it  ia  mere  surplusage,  and  does  not  present  a  fact  which  can  bo 
traversed  (SWdoa  v.  Hoy,  11  How.  15  ;  MerriU  v.  Seamtn,  3  Selden,  V08) ;  but 
saying  A.  B.,  ai  executor,  &&,  is  very  ditfcrent  ttom  merely  stating  A.  D., 
executor,  &c.  To  say  ai  executor,  &a.,  in  alleging  lie  character  in  which  the 
plaintiff  sues,  as  to  woicb  see  ii^ra. 

e.  Tha  obaractar  In  whloh  tho  plaluUff  ouaa  ■hould  be  sl^tod. — A  plain- 
tiff may  sue  eitber  as  an  iudividual  for  bis  individual  benedt,  and  as  the  real 
party  in  interest,  and  in  that  capacity  as  the  original  parly,  to  whom  the  cause 
of  action  accraed,  or  as  the  assignee  oftbs  party  to  whom  the  action  accrued. 
Or  the  plaintiff  may  be  suing  in  a  repreaentstivc  character,  as  administmtor, 
—   —    -rdlan.  r"""""  """""    "  ""'  "       -  — --     "' 


nothing  appears  to  the  contrary,  it  is  presumed  that  the  plaintiff  has  legal 
capacity  to  sue,  is  the  real  party  in  interest,  suing  as  an  individual  for  hisTu' 
dividual  benefit,  and  therefore  m  such  a  case,  nothing  need  be  said  in  the 


presumed  that  tbe  cause  of  action  continues  In  bim,  and  be  need  not  make 
any  allegation  as  to  that  A  plaintiff  who  describes  himself  aa  "  A.  B,,  presi- 
dent," £c,  or  "  A.  B.,  administrator  of,"  Jtc,  or  "  A.  B.,  BBsijpiee  of,    Ac, 
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witlioot  fbrlher  IndicaUng  Uie  character  in  whkta  he  awB,  wfll  be  t^en  to  be 
vnag aa  mn indiTiduAl  {^Mon  v.  Jhg,  11  Hoir.  12 ;  Boot  r.  Friee,  Hid.  97%; 
Buttajltld  V.  MaeoBiia;  ii.  ISO ;  JbrriU  t.  Saiman,  2  SeldeTi,  168 ;  Forrea  y. 
If^wr  ^  jr.  r,J8  Abb.  550 ;  Serantom  v.  FOrmeri  Bk.  ifBoOiMter,  33  Bftrb. 
IB7 ;  EaOeU  v.  Barrweer,  id.  637).  Tbe  addition  of  the  word  "  Bur»i*or  "  to 
the  name  of  a  de&ndant  saed  upon  anoint  audaeversl  obli^lion  k  mere  hut- 
[diuage,  the  proiniae  being  laid  hb  an  mdividual  one,  the  action  ia  to  be  deemed 
one  on  the  aeveral  contract  (Bogert  v.  VtrmHwi,  10  N.  Y.  447).  As  to  tlie 
rfect  (rf"  the  word  "mre^"  or  "wcurily"  added  to  the  name  of  an  indorecr  of 
a  note  (Bnuf/urd  T.  Omy,  S  Barb.  401).  Tlie  addition  of  "junior"  to  a  name 
ix  mere  description,  and  iB  no  part  of  the  name.  Neither  is  the  middle  letter 
betireen  the  Christian  and  eamame  any  part  of  the  name ;  the  law  knows 
onl^  one  Christian  name  {The  People  t.  Cook,  14  Barb.  261).  Where  the  com- 
plamt  aJleg^  that  "  the  plainiifFiB  sheriff  of  the  city  and  couDlyofNew  York" 
It  was  held  a  eufflcient  allegation  of  his  official  character  [Kelli/  r.  Brtuting, 
83  Barb.  601,  affirmed  33  Barb.  133).  If  the  plaintiff  has  not  capacity  to  sue, 
as  being  an  inlnnl,  or  if  be  has  divested  himself  of  the  right  of  action  which 
had  acaned  to  hjm,  it  is  matter  of  defence  coming  from  the  defendant  But 
if  itaimears  that  the  cause  of  action  accrued  to  sonie  other  body  than  the 
plaintiff,  thein  the  defendant  has  a  right  to  be  informed  by  the  complaint  how 
the  plaintiff  became  the  owner  of  the  demand,  whether  Dy  purchase,  Bsxign- 
ment,  opovtion  of  law,  or  how  otlierwise ;  and  the  facts  should  be  stated  oy 
which  the  plaintiff  became  such  owner  (fiusjri  t.  Clapp,  7  Barb.  482 ;  Bentley 
T.  Jone»,  4  How.  208 ;  iPMurray  y.  Thomtu,  0  W,  14 ;  Oirter  t,  TetUn,  10  lit 
233 ;  Thoma*  t.  Detm^nd,  n  id.  321 ;  Fre^nan  t.  FuUon  Fire  Int.  Co.,  14  Abb. 
407).  In  other  words,  the  plaintiff  must  show  tiiU  (aee  inpd).  The  capacity 
of  the  pluntiff  to  sue  is  independent  of  the  cause  of  action  (ffi.  of  Zoanille  r. 
Jai«im&,llHow.3i«;  JoAnswiT.^emp,!!  id.  ISfl;  B'k.  of  Mavana  y.Wiek- 
lam,  IS  Ml  97).  Where  the  pli^atitT,  a  trustee  for  the  benclit  of  creditors,  sued 
tm  a  note  Ibr  the  benefit  of  the  estate,  but  witliout  alluding  in  the  complaint 
to  his  repieaentative  character,  he,  having  failed  in  the  action,  was  held  to  tie 
peraonally  liable  for  the  costs  {Murray  f.iler\dric3aen,  S  Abb.  Bfl ;  1  Bosw.  636). 
a.  Where  tbe  plaintiff  it  an  assignee,  the  complaint  should  allege  the  fkct 
of  the  assigutnent.  In  so  doing,  he  need  not  state  that  there  was  any  consid- 
eration for  the  asdgnment,  nor  whether  It  was  in  writing  or  by  parol  {Yogd  t. 
Badeoek,  1  Abb.  177;  Somer  t.  Wood,  IB  Barb.  373;  Martin  t.  KanoTiM,^ 
Abb.  881 ;  and  sec  Oregary  t.  Freeman.  2  Zab,  R.  406 ;  ArteKet  y.  ZOi,  5  Hill, 
liOO;  see  an/«,  pp.  llS^/llSifl,  Andiftheeasignment  beby  a  corporation,  and 
the  tranafer  is prioki/ai»;  la wlhl,  the  complaint  need  not  aver  that  the  directon 
were  aothorized  to  make  the  assignment  {N^xon  r.  £^^011,  16  Abb.  113) ;  where 
the  complaint  showed  on  Its  bee  tiiat  another  person  tban  the  plaintiff  was 
the  owner  of  the  subject  of  tbe  action,  it  wss  held  Insufflcient  {Palxner  t, 
Boi^ey,  6  Abb.  20S).  An  allegnlion  "that  Cobb  duly  assigned  and  trans- 
ferred all  his  Interest  In  the  contract  to  the  plaintiff  Cfranl,  and  (he  plaintiff 
Ladlam  became  interested  by  a  sate  and  assignment  to  him  of  apart  or  Qront'i 
inl«vst"  was  held  snfflcient  {Mymer  V.  Wotd,  mj/ra  ;  Fowler  v.  ff.  Y.  Jndem, 
Int.  Co.,  23  Barb.  ISI ;  Morange  v.  Hudge,  Q  Abb.  243) ;  and  an  allegation  that 
A  asdgned,  sold,  and  transferred,  and  set  over  to  the  plaintiff  the  said  Judg- 
nent,  will  be  constmed  to  mean  that  tbe  Judgment,  or  whatever  may  have 


beoi  tbe  Mibjecl-matter,  was  assigned  absolutel]^.    If  the  assignment  n 

]«ct  to  say  material  condition  tweeting  tbe  plaintiffB  right  to  recover,  n  » 

tnatler  to  come  from  the  defendant  br  way  of  defence  (Martin  v.  KoTumtt,  2 


kbb.  881);  and  where  the  complaint  ahowed  that  tlie  alleged 

accrued  to  a  third  party,  and  the  only  manner  in  which  the  plaintiff  showed 
title  is  himself  was  an  allegation  that  "the  plaintiff  Is  now  the  sole  owner  of 
the  s^d  demand  "  on  demurrer  (tbe  report  does  not  say  on  what  ground) — it 
was  held  that  the  allegation  was  of  a  conclu»on  of  law  and  not  of  a  fact,  and 
showed  no  title  hi  tbe  plaintiff  (Tjbmai  v.  £i«nn<ind,  13  How.  821).  An  allega- 
tion that  plaintiff  became  the  owner  of  tbe  cause  of  action  by  purcliase  was 
held  sufficient  auction  of  title  as  assignee  of  the  party  to  waom  tbe  cause 
of  action  socnied  (Prindid  t.  CaruAen,  IB  N.  T.  437). 
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a.  Bzeentor  or  n*«tnt«t  ■■!«■■ — in  ^q  action  by  sn  eTecahv  or  adminb- 
trator,  aa  such,  Uie  compl^t  Bhoold,  hy  some  appropilate  aTennent,  show 
ttiBt  the  actinn  a  by  the  party  in  liis  repreHentative  ctiaracter,  and  not  »t  an 
IndiriduBl.  It  is  not  nectoMrj  that  he  shouid  make  profert  of  the  letters 
teatamenlary  or  of  admin  iBlration ;  it  Is  sufllcieDt  if  be  aver  tbat  he  susUins 
the  character  eiUier  of  executor  or  administntor,  as  tlie  case  may  be ;  and  if 
the  averment  is  denied,  he  prodacee  on  the  trial  the  letter  granted  to  him  as 
evidence  of  liU  title  {Bright  v.  Cvttu,  0  Sand.  ^&a ;  WMi  v.  Wetrnttr,  B  Uow. 
261).  Where  the  complaint  alleged  that  "  plidntiff  to  the  eiecator  of  the  last 
will  and  testament  of  J,  W.,  deceased,  and  tiiat  he  had  been  duly  and  legally 
authorized  to  act  as  such  executor,"  and  fhrther  staled  that  the  defendant  waa 
Indedted  to  the  pluntiff  as  such  executor,  and  on  demurrer  that  pl^ntiff  had 
not  capacity  to  sue,  the  complaint  was  held  sufficient  (Welles.  J.,  WeHa  t.  Wd>- 
»ter,  nipTo.)  In  an  action  commenced  prior  to  the  code  taking  effect,  it  was 
held  that  merely  describing  the  plaintiff  in  the  commencement  of  Uie  declara- 
.  tion,  as  "  C.  U,  M.,  executor  or  the  last  will  and  testament  of  J.  8.,  deceased, 
pl^ntiff,"  that  being  the  only  allegation  indicating  that  the  action  was  brought 
by  the  pkintiff  in  any  other  than  hia  individual  character,  and  followed  by  a 
«ta(«ment  of  a  cauae  of  action  accruing  to  himself  pereonally,  did  not  malte 
the  action  one  b^  the  plaintiff  at  ezeeutor,  so  as  to  admit  a  defence  of  set-off 
Sg^nst  the  plaintiff's  testator,  or  to  warrant  a  Jud^ent  against  the  plaintiff  aa 


mencing  "  A.  B.,  administrator  of  the  gooda,  &c.,  of  C.  D.,  deceased  plaintiff, 
comp1ama,Ac.,"or  A.  B.,  president,  &c.,  was  insufficient  to  abontliat  (lie  plain- 
tlffsued  in  a  representative  capacity,  and  there  lM:ing  nothing  ftirther  in  tlie 
complaint  to  Indicate  in  what  capacity  the  plaintilf  sued,  the  action  was  to  be 
regarded  as  brought  by  the  plaintiff  in  his  own  ngbUffRMan  v.  Hoj/,  11  How. 
18;  Root  V.  Price,  23  How.  8T8;  BuUerfiM  v.  itaeemtier.id.  150;  HMettv. 
Hamnner,  83  Barb.  587).  The  word  aa  is  essential  and  cannot  be  replaced  by 
,  any  other  word  {Hentihaa  v.  Adterb,  G  Bast,  154).  The  ^t  that  the  plaintiff 
is  administrator,  and  liad  been  reguiariy  appointed  by  the  surrogate  of  some 
oountv  in  the  Stale,  is  a  material  and  traversujie  fact,  and  should  be  slated  in 
■ucb  form  as  to  tender  an  issue  to  the  adverse  party,  and  the  complvnt  should 
contain  a  particular  statement  of  the  time  and  place  of  granting,  and  the 
fhnctlonaryby  whom  administration  was  granted  {Stiddan  x.  Hoy,  11  Uow. 
13).  So  wnere  a  plaintiff,  aulng  as  administrator,  alleged  that  he  had  been 
"  dtd^  appointed  adminiatrator.  withont  any  fiict  as  to  when,  or  how,  or  bv 
whom  he  had  been  appointed,  it  was  held  insufflcient  {Btaeh  v.  King,  17  Weno. 
197 ;  OiOett  T.  Fairehm,  4  Denio,  80 ;  Whitt  v.  Joy,  3  Kernan,  30 ;  Ghautauqite 
Go.  B'k.  T.  WhiU,  a  Seiden,  230).  And  a  complaint  which  alleged  that  tlie 
piaJnti&B  "  have  been  duly  appointed  and  quatlfled  bv  the  sarrogate  of  the 
Icounty  of  New  York,  to  act  as  sole  executors  of  D.  F.,  deceased,''  was  held 
insufRcient  {Fffrrett  v.  Tkt  Mayor  of  N.  7.,  13  Abb.  850).  But  where  the  com- 
plaint staled  the  cause  of  action  was  due  the  plaintiff  at  exeeutor.  It  waa  held 
sufficient  to  show  tlie  plaintiff  sued  in  his  representative  character  (&ran((uit 
T.  FariMrt  ffk.  of  SoeWw,  83  Barb.  637).     See  Index,  Duiy. 

h.  The  &ct  that  the  appointment  la  by  a  surrogate  of  this  Slate  is  material 
to  be  stated ;  because  the  courts  of  this  State  cannot  take  notice  of  letters  testa- 
mentary or  of  administration  granted  abroad,  and  they  give  no  authority  to 
•oe  here  iM<rrrea  v.  DUkty,  1  J<*ns.  Ch.  R  158 ;  WiUtanu  v.  Slmrt,  6  ui.  858 ; 
CamjMl  V.  Touiey,  7  Cow.  68 ;  Vroam  T.  Van  Bom,  10  Paige,  650).  For  it  ia 
a  general  rule  that  executors  and  administrators  can  sue  or  be  sued  at  tueh 


only  in  the  State  in  which  they  are  appointed  (VtrmagM  v.  Btattv,  0  Baib. 
42a;8milAT.  IPeU,  1  id.  280 :  and  see  Sere  v.  IkiU,  5  Abb.  482;  Warrta  v. 
Sddp  IS  Abb.  23 ;  GitUek  y.  Ou&k,  21  How.  22 ;  Bobint  v.  WdU,  2«  How.  10). 
And  it  seems  a  foreign  executor  may  foreclose  a  mortgage  in  this  State  with- 
out taking  out  letters  testamentary  here  {AnerA  v.  Taylor,  6  How.  47S).  An 
Action  may  be  maintained  against  an  executor  aa  an  executor  ds  tan  tort,  io 
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•ar  State  in  Thlcdi  he  nuj-  nnder  Mmeelf  liable  to  be  bo  Baed  {CamvbtB  t. 
TInuqt,  7  Cow.  M ;  tfeffonumi  r.  Dtej/nT,  7  Paige,  239 :  JKmtolean  t.  CJowr,  33 
Bartx  190,.  Tbejiiaoe.  l  «.,  the  State  or  couDtJ  In  which  an  executor  or  ad- 
ministrator was  appointed,  ie  a  material  and  tiaTersable  averment,  and 
thoold  be  traly  stated  (Steph.  PL  288 ;  Bightrnjier  t.  Ramjumd,  13  Wend.  61 ; 
Morgan  t.  Lyon,  id.  28S) ;  and  the  time  of  appomtment  utould  be  stated.  See 
£»V  T'  So^rmgk,  2  Cr.  &  J.  418. 

a.  A  nHnplaint  againat  admlnlatratoTS  for  gooda  aold,  describing  the  plain- 
tiffi  as  admhiiBtrakHS  making  a  profert  of  the  letters,  and  charging  that  the 
defendant's  intestate,  in  his  lifetime,  was  indebted  lo  the  jiainUfft,  and  conclud- 
ing to  th«  diunage  ofplalDtiiSs  as  admin tatrators,  <%c.,  but  not  stating  that  the 
proniseB  were  made  in  the  lifetime  of  tbe  plaintiff's  intestate,  nor  to  him,  nor 
eren  to  tiie  plalntiffl  a*  adminittTotori,  would  be  deemed  a  complaint  bj  tha 
pl>inti&  in  thrir  individual  and  not  in  their  representsllve  character  ( Woraen  v. 
Waram^toa,  %  Barb.  368). 


k  Plaintiff  snitiK  b;  gnnntian— Wiiere  the  pl^tiff  b  an  in&nt,  buIdk  by 
gnaidian,  tbecompl^nt  should  contain  an  alleEBllontrf' the  appointment  of  the 
enardiai)  by  the  court  or  a  Judge,  and  ss  this  ^legation  is  traversable  it  should 
be  Mated  hr-' — — .-.- -— ^"- "-^-   ^ --.-».__  .,„    __:,___„ — 


wnmcftil 
denial  ao 


■e  Mated  in  a  travenable  ioTia{HuIbert  v.  Toung,  13  How.  414) ;  andsc 
liM  commencing  the  complaint  "  Nathaniel  Hulbert,  an  intbnt  pldnlilT  ^j 
iema  Hnlbert,  hu  gaardion,  complains,"  Ac,  is  not  a  sufficient  statement  {id.) ; 
and  where  the  statement  was  in  that  form,  a  demurrer  on  the  ground  that  it 
tppeaied  on  the  bee  of  the  complaint  that  the  plalntiffhad  not  leral  capacitT- 
to  sue,  waa  siatained  at  general  term  (id. ;  Bee,  however.  Sen  v.  Coit,  0  Abb. 

c  Public  offiosT. — When  an  action  Is  brouriit  by  public  officers  In  their  of- 
fidsl  clurscter,  and  in  the  names  of  the  individuals  with  the  addition  of  their 
name  of  office,  the  complaint  should  by  proper  avermeut  show  that  the  claim  la 
made  by  the  officer  and  not  by  the  individual  Uhilhria  v.  Fither,  3  Stark.  131) ; 
and  where  in  an  action  by  commifsionerB  of  hleliways,  to  recover  a  penalty, 
the  ciMnpltunt  was  as  follows, — Calvin  H.  Qoold  and  John  Bheldon,  commb- 
di»Kraof  hi^ways  of  the  town  of  Lisbon,  aealnst  John  Qlass.  TbeplaiutifiB 
aboTA-muned  complain  of  the  above-named  defendant,  and  say  that  on,  Ac.,  he 

^Ut  obstmcled  a  certain  highway  at,  Ac,  by,  &c., — answer  a  general 

Id  new  matter, — on  the  trial  the  plaintiSs  proved,  they  were  the  cnm- 
n  of  highways,  and  the  obstructions  by  tie  defendant  The  delend- 
ant  moTed  for  a  nonsuit  on  the  ground  thai  the  plaintiS^  had  sued  as  individ- 
uals and  not  in  tbdr  oHcial  capacity  as  commissioners,  and  ssindiTlduala  had 
shown  DO  rigbt  to  recover.  The  motion  was  denied,  and  the  plaintiffs  had 
Judgment.  On  appeal  to  the  supreme  court,  held  ttiat  the  motion  for  a.  nonsuit 
should  iiave  been  granted  for  the  reasons  alleged  {Omild  v,  Olait,  10  Barb.  179). 
And  by  James,  J.,  "The  complaint  in  this  action,  tested  by  the  principles 
laid  down  in  MerriU  v.  Seaman  (2  Selden,  168),  OgdeTUlniTg  Bank  v.  Van 
BoMdam-  (%  Hill,  2401,  Delafitid  v.  Einny  (24  Wend.  84B),  and  Eunt  v.  Van 
Alttyne  (26  id.  605),  and  numerous  other  cases  of  like  character,  U  an  action  in 
bvor  of  plaintiSs  as  individuals,  and  not  one  '  In  tbeir  name  of  ofRce.'  The 
affix  to  their  names  in  the  title  is  a  mere  deteriptio  ptrtorue."  Justine  Cowen, 
Id  Bant  v.  Van  Abtyne  (mpra),  said,  "  The  declaration  is  one  by  the  defendant 
Hunt  in  his  own  right,  calling  himself  president  of  a  certain  company.  Is  a 
men  detcr^itio  pemma").  In  the  case  of  Ogdentburg  Bank  y.  Van 
'  tr  {rupra\  Jtutice  Bronsou  Ktid,  "  This  is  an  action  against  Heniy  Van 
er,  and  Uie  words  which  follow  his  name,  President  of  the  St.  Law- 
rence Bonk,  can  only  be  r^arded  as  daeriptio  pertoaa."  The  question  has 
beai  decided  in  Dtiafidd  v.  Kinng.  It  was  also  decided  at  the  last  term,  on 
the  argnment  of  a  cause  where  the  declaration  was  framed  In  the  same  way 
uidnst  an  executor ;  and  It  is  so  decided  in  all  the  precedents  In  the  books,  m 
tfw  present  action  the  title  is  the  only  part  of  the  complaint  which  contains 
anr  intimalion  that  the  suit  is  brongnt  by  the  pluniiK  in  any  other  than  their 
Inmvidual  character.  They  nowhere  aver  that  the^  are  commissioners  of  the 
town  f/ Lisbon,  or  c<»nplam  as  such.    It  is  the  pliuniifft  that  complain  of  the 
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uA,  it  is  the  plainiiffi  th&t  demuid  Judement,  it  is  Oalvln  H.  Gould  uid 

JohD  Bbeldon,  tiiainb^j,  tliat  tUTc  obtaliieil  tne  Judgment,  uid  not  Uie  com- 
miBsiouerB  of  hlgliwaTa,  nor  Qould  and  Sheldon  as  commiselonen  of  higbwAfH. 
The  word  piainlifi  aa  used  in  the  complaint  and  in  the  Judgment  can  only  be 
held  to  mean  the  individuals,  and  not  the  ofBcera.  The  plalntlSb  should  have 
averred  that  thef  nere  commissionen,  (hat  ai  such  thej  complained  of  the  de- 
fendaJit;  and  the  Judgment  should  have  been  entered  in  their  laTorsacommis- 

a.  Where  the  compWnt  waa  entitled  S.  8. 8.,  Super7i«»r  of  the  Town  of  Nortli 
Hempstead  against  1.  L.,  and  commenced,  "  The  complaint  of  the  plaintiff 
abore-named  as  superrisor  as  sforeBald,  shows,"  the  defendant  demurred  on  the 
gronnd  that  the  complaint  did  not  show  the  plaintiff  bad  legal  capodlj  to  sue, 
■nd  it  was  contended  that  he  did  not  allege  that  he  waa  the  supervisor  of  the 
town  of  North  Hempstead.  The  demurrer  waa  overruled ;  and  in  Buatwning 
that  decision  the  court  of  appeals  said.  It  is  a  sutfident  answer  that  be  de- 
•cribw  himself  in  the  titleof  the  complaint  as  supervisor  of  North  Hempstead 
khd  then  commences  U  bv  saying, "  The  complaint  of  the  plaintiff  above-named 
as  Bupervisor  as  aforesaid,  shows,"  Ac  This  is  a  verj  plain  statement  of  the 
capacity  in  which  he  snes,  and  would  not  mislead  any  person  of  common  uu- 
derttnnding  (SmiM  v.  Levintit,  i  Seldcu,  174).  Where  the  complaint  was  en- 
titled F.s!  &  J.,  Commisaionera  of  Highway's,  and  commenced,  "  The  plain- 
tlSa,  commlBsioners  of  highways,  complain  " — held  sufflcieni  to  show  they 
BOed  as  commissloner8J.Pbiabr  v.  Wwtorwtt,  17  Abb.  59 ;  40  Barb.  374).  A  plea 
concluding  the  pltdntifis  *'  so  being  and  being  duly  nominated  public  officers 
as  afbr«Bam,"  held  a  sufficient  averment  that  they  were  such  public  officera 
meaard  v.  OTauxt,%  Dowl.  N.  a  405 ;  10  R  &  W.  711  \  and  see  Davidmm  v. 
Boaer,  5  Scott,  N.  R.  539). 

i.  Offloor  ef  jolnt-atock  Companlea. — In  an  action  by  an  officer  of  a  J<Hiit- 
Btock  company,  under  the  act  of  1849,  the  complaint  must  ali^  that  the 
company  is  a  joint-stock  company  or  association,  consisting  oi  more  than 
seven  alockholders  or  associates  {Tiffimy  v.  WiUuimi,  10  Abb.  204). 

e.  Bank  prasldent — One  suing  as  president  of  a  Bank  aufflciently  indicates 
the  character  in  which  he  sues  by  describing  himself  as  A.  B.,  Preddent  of, 
&c,  naming  the  Bank,  and  tlieo  alleging  Qui  he  prosecutes  for  the  benefit  of 
■aid  Bank  (BixH  v.  Frlee,  83  How.  37?). 

S.  Tniatee  or  a5snt^>ne  suing  as  trustee  or  agent  should  make  a  postUve 
ud  issuable  averment  of  Ids  trust  or  agency  in  his  compl^nt  (Freeman  v. 
PuUoa  F.n  In*.  Co.,  14  Abb.  407). 

e.  RocoiTor.— Wliere  a  receiver  would  make  title  in  pleading  to  a  ehoM  in 
aeUtm  or  other  property  which  had  belonged  to  the  party  be  representa,  he 
must  set  out  the  facts  showing  his  appointment.  In  such  a  case  It  will  not 
answer  merely  to  describe  liimseif  as  receiver  or  even  to  aver  that  he  was  diUy 
appoinUd  (OilUt  v.  Fairdiild,  i  DeniOj  80).  He  must  set  out  the  proceeding  bo 
that  the  court  may  eee  that  the  appointment  was  legal.  In  such  a  case  the 
appointment  of  a  receiver  is  a  part  of  the  plaintiff's  title.  It  is  like  the  grant- 
ing of  administration  or  of  letters  testamentary  in  a  suit  by  executora  or  ad- 
mmistrators ;  unless  the  fuct  is  stated  the  plaintiff  does  not  show  any  right  to 
■ni  ( WhiU  V.  Joy,  3  Kernan,  86 ;  see  Chautauqua  Cmitity  Bank  v.  White,  t 
Selden,  286;  iJin^n  v.  MclnUnik,  23  Barb.  581;  and  Tudcerman  v.  Bnmn, 
11  Abb.  369).  But  it  is  not  necessarv  for  the  complaint  to  set  out  all  the  pro- 
ceedings by  which  he  was  appointed.  A  complaint  wus  licld  sufficient  on 
dedniTrer  which  stated  "that  by  an  order  of  the  supreme  court  of  tlie  State  of 
Hew  York,  made  at  the  city  hall,  at  the  city  of  New  York,  on  the  5th  day  of 
November,  1867,  the  plaintiff  was  duiv  appointed  receiver  of  the  Bowery- 
Bank,  of  the  city  of  New  York,  upon  filing  certain  security  therein  mentlonea, 
wbich  sold  security  was  duly  filed  on  the  8th  day  of  November,  1857 ;  aud  that 
the  plaintiff  thereupon  entered  upon  the  duties  of  his  appointment,  and  is  now 
in  the  lawful  possession  of  the  property  and  effects  of  said  bank  as  reooiTer 
thereof"  {Btuart  t.  Bt^,  26  Barb.  84). 

/.  A  demurrer  to  a  oomplidnt  which  described  the  pltdntiff  ae  Itaving  tteen 
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A<4f  ^tpoinUd  receiTer  of  John  W.  Crane,  tod  bringing  this  milt  by  order  of 
tbe  mpreme  court,  was  suetaiaed  on  the  ground  thai  It  was  neceasaiy  to  ststa 
the  lime  and  mode  of  appointment  so  that  the  adrerse  part;  might  take  issue 
on  such  &cte  {Dofltm  t.  GonnaA,  18  How.  326) ;  query,  waa  not  the  allegstioc 
that  be  waa  "dtUj/  appointed"  Bulficient?  Thua  wliere  it  was  alleged  in  terma 
that  tbe  plaintiff  has  been  dul^  appointed  receWer,  and  the  objection  waa  that 
the  complaint  did  not  state  with  sufQcitmtprecislon  how  he  bccaiue  auth  re- 
criTer,  the  defect  waa  held  to  be  not  inaufflciencj,  but  Indeflnitenesa  {(Jh«n^ 
T.  Fltt,  23  How.  238 ;  see  TAf  People  t.  Wai/cer,  23  Barb.  30a ;  2  Abb.  422 
Cntger  v.  BalUdag,  3  ^dw.  Ch.  R  570;  T/u,  Pcv^  t.  iivdw.  3  Keman,  4»3 
VinoteT  y.  Jf.  Y.  Indem.  In*.  Co.,  23  Barb.  143 ;  Mvrangt  v.  Mvdge,  6  Abb.  243 
Wbodhiry  y.  Saekritlgr,  H  Abb.  405 ;  San  v.  Coii,  5  Abb.  462 ;  J<'armefi  BaJik  V 
Bnpin,  Sbme  Dnuing  Co.,  10  Abb.  47;  FrenA  v.  WOiet,  id.  103;  ifoyi  v 
r*omi»n'*  fieri.  IB  N.  Y.  208). 

n.  As  to  the  oharacter  In  wUob  tbe  dafendant  Is  sought  to  be  obwged. 
— As  in  the  case  of  a  plBistltTso  In  the  case  of  a  defendant,  the  presumptioD  is 
that  he  is  suing  in  hiB  indiTidiial  capacity,  unless  the  contrary  be  made  to  ap- 
pear; It;  therefore,  tbe  plaintiff  seeks  to  charge  him  in  any  otber  than  his  in- 
diTidnal  capacity,  it  should  appear  by  the  complaint  that  such  Is  the  object  of 
the  action.  It  aeema  Lhja  object  would  be  sufflciently  Indicated  b?  a  simple 
•UegatioD  that  the  defendant  is  ejooutor,  4c,  and  that  the  plaintiff  need  not 
Mate  how,  or  when,  or  where,  or  by  whom  ho  was  invested  with  the  charac- 
ter in  which  the  plaintiff  seeks  to  uiarge  him.  If  the  defendant  has  ever  be- 
come invested  with  tbe  character  in  which  the  plaintiff  seeks  to  charge  him, 
tbe  manner,  and  lime  and  place  of  sncta  Invoatiture  are  supposed  to  be  better 
known  to  tbe  defendant  than  tbe  plaintiff;  and  if  he  never  was  invested  wiUi 
the  character  tn  which  he  is  sued,  he  has  simply  to  deny  that  he  is  executor, 
or  whatever  may  bo  the  character  attributed  to  him  by  tbe  complaint  In  one 
caae,  however,  where  an  aclJon  waa  brought  against  a  defendant  as  committee 
of  Tolbert,  an  habitual  drunkard,  and  the  complaint  alleged  that  the  plaintiffii 
recovered  a  Jndgment  against  said  Tolbert  on  Ac.,  and  that  stud  Tolbert  had  been 
declared  an  habitual  dninkard,  and  that  the  cnstddy  of  his  person  and  »tate 
had  been  awarded  tn  the  defendant,  and  concluding  by  demanding  judgment 
•gainst  the  defendant  to  be  satisfied  out  of  the  estate  of  said  TolUerL  The 
complfunt  did  not  state  in  what  couH  proceedings  were  had  t/<  declare  the 
Mid  Tolbert  an  habitual  drunkard,  nor  that  such  proceedings  were  in  any 
coon,  nor  that  the  defendant  bad  any  estate  of  the  said  Tolbert  in  his  custody 
or  control.  The  defendant  demurred.  The  demurrer  waa  auatained,  as  well 
on  the  ground  that  no  such  action  could  be  mtuntatned,  as  because  the  com- 
plaint did  not  atate  thcts  suMcient  to  constitute  a  cause  of  acLioo  against  the  de- 
(end^t,  in  this,  that  it  did  not  ehow  that  Tolbert  was  declared  snimlJituaL  dm  nfc- 
Kdbyany  court  or  ofBcer  having  Juriadiction  in  the  premises (//.la  v.  Tayim;B 
How.  428).  [That  case  probably  is  not  an  exception  to  the  general  rule ;  and  an 
examination  of  the  entire  grounds  for  the  decision,  will  show  that  it  proceeded 
ctuefly  on  the  want  of  an  order  authori^ng  the  action  to  be  brought] 

b.  Pennlaidon  to  me^  wban  to  be  alleged. — There  are  some  cases  in 
wtdcb,  bv  reason  of  some  special  character,  dther  of  the  plaintiff  or  of  the  de- 
fendant, ne  cannot  sue  or  be  sued  unless  by  permission  of  the  court.  Biich  is 
the  case  of  a  receiver  (lVes.Jun.16d;  S  ul.  335  ,  3  IJro.  C,  C.  m-,  10  Wend. 
•no ;  IB  N.  Y.  370) ;  a  committee  of  an  habitual  drunkard  [HaU  v.  Taylor,  B 
How.  428 ;  and  see  Psmm  v.  Warren,  14  Barb.  488) ;  action  on  injunction  bond 
filednnderBlst  Rule  of  the  late  court  of  chancery JHi^'ft*  v.  AlUn,  B  How. 
80) ;  aaioo  on  Judgment  {Ora/tam  v.  8enpiur»,  17  How.  SOI) ;  action  on  aher- 
Iffs  bond  (RMiulandtT  v.  MaOer.  5  Wend.  102 ;  N.  T.  Cent  Im.  Co.  v.  Siffortt 
10  How.  347);  or  a  lunatic  (Wiaianu  v.  Cam«rM,  2S  Barb.  173).  In  such 
cases  the  obtaining  permission  to  sue  should  he  alleged,  stating,  how,  when, 
and  irom  whom  obtained,  in  the  same  manner  aa  In  an  action  by  a  guardian 
for  an  infont  he  sets  out  the  order  appointing  him  guardian  {Oraiam  v.  Bar^ 
ture,  17  How.  601). 

c  bcannot  beset  up  as  a  defence  to  an  Ktionapon  a  bond  or  undertaking 
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on  file,  either  by  demurrer  or  otherwise,  thftt  the  action  hu  been  InaUtnted 
without  an  order  directing  the  bond  or  undertaking  to  be  prosecuted  {Ottdd^ 
lack  T.  Kent,  5  Paige,  9S).  If  such  bond  or  undertaking  is  Impropert;  put  in 
suit,  the  court  in  wliich  it  is  Died,  mav,  on  motion,  reElrain  the  prosecutlan 
(id.) ;  or  Bet  a»de  the  proceedings  [Uatru  y.  Hard}/,  8  Hill,  303 ;  BiggiTU  v. 
Alien,  6  Ucw.  31).    Permission  la  not  required  to  sue  on  underlsking  jpTen 


t  a»de  the  proceedings  [Uarra  y.  llardy,  8  Hill,  303 ;  HiggittM 

w.  31).    Permission  la  not  required  to  sue  on  uni" — ""'' "'~ 

purauant  to  §  335  {N.  T.  Cent.  In*.  Co.  y.  Jfiif,  Pro.  Int.  Co.,  10 

for  BO  BCtior^ibj  a  Bheriffto  recover  property  levied  upon  by 

attachment  (KMy  v.  Brmuing,  83  Barb.  1231.     PermiESion  oft] 

tinue  an  action  by  or  against  Uie  rep  resen tali  ves  of  a  deceased  party  is  necoBaarr 

in  every  case  (Johman  v.  WUUami,  2  Abb.  239).    Bee  Aetioa  on   ConMlaH/t 

Bond. 

Bee  note  to  gg  71, 232,  and  p.  119,  a,  ai^e. 

a.  ModiQoatJon  of  nil«  that  dBolaratian  imwt  *Eiee  wtth  writ— ThA 
nle  that  formerly  prevailed,  that  the  declaratirn  [complunti  tnnst  Bf;ree 
with  the  writ  [summons],  has  been  modified  {Kerrigan  v.  Jfav,  10  How.  213) ; 
and  in  an  action  for  the  recovery  of  specific  personal  property  in  which  a  de- 
livery has  been  claimed  tmderf  306,  it  is  not  necessary  that  the  complaint 
should  correspond  with  the  affldavit  on  which  the  requisitiou  to  the  aheriS 
was  fotmded,  as  to  the  aumber  and  value  of  the  articles  to  be  delivered.  {Id.) 

6.  Tha  oomplalnt;  exoopt  in  the  obbbb  mantionad,  ante.  p.  174  b,  mnvt 
•graa  'with  ths  aununona  In  the  daaoriptlon  of  the  partlea. — In  contemjda- 
tion  of  law  the  complaint,  although  served  with  the  summons,  ia  a  subsequent 
step  in  the  procedure.  If,  therefore,  the  complaint  differs  from  the  summons, 
It  is  the  complaint  and  not  the  summons  wluch  is  irregular  {TaiUe  v.  Smit/i, 
U  How.  395  :  8  Abb.  336).  To  take  advantage  of  audi  an  irregularity,  the 
motion  shonld  be  to  set  aside  the  complaint,  not  the  summons  {id,;  see,  hovr- 
erer,  Voorhiee  v.  Scofiebi,  7  How.  61 ;  Morte  v.  Field,  id.  12).  Where  a  plaintiffl 
in  a  summons  described  himself  as  ■'Adminiarcaof"  <£«.,  and  in  the  complaint 
did  not  so  descrit>e  himself,  and  set  forth  a  cause  of  action  accruing  to  him  in 
hia  own  right,  it  waa  held  that  the  complunt  wsa  irregular  {BlaJichard,  Ad- 
moT.  T.  Strait,  6  How.  83) ;  nor  can  a  plaintiff,  commencing  hia  action  as  on 
his  individual  behalf,  afterwards  diange  it  into  one  for  a  claim  held  ^  him 
in  a  representative  character  (AfcMa/ion  v.  Allen,  12  How.  46 ;  and  see  SlagU  v. 
Ma,  28  Barb.  47G).  Where  in  an  aclion  against  two  defendants  whose  true 
names  were  Isaac  N.  Hart  and  Simon  Spear,  tlie  copy  summons  and  the  com- 
plaint served  on  the  defendant  Hart,  slated  the  names  of  the  defendants  as 
Jiaiah  N.  Hart  and  Samvel  Spear,  and  the  copy  summons  served  on  the  de- 
fendant Spear  stated  the  names  of  llic  defendants  as  Iir/ul  N.  Hart  and  Bam- 
nel  Spear,  but  in  the  copy  complaint  eerved  on  Spear  the  defendants'  names 
were  stated  as  Isaiah  N.  Hart  and  Samuel  Spear — the  summona  and  complunt 
were  set  aside  as  irregular  {Elliott  v.  flar(  (£  ijjAir,  7  How.  25) ; 
and  where  the  summons  served  witliout  the  complaint  was  entitled 
jSonnoA  Allen  v.  £benezer  Allen,  and  the  complaint  aClerwards  served  was 
entitled  Fannj/  Allen  v.  Ebenezcr  Allen,  the  plaintiff's  name  being  Fanny 
Allen,  the  defendant  moved  to  set  aside  all  the  proceedings  for  irregularity 
on  tha  ground  of  the  difference  in  the  title  of  the  action  in  the  summons  and 
complamt — it  was  held  that  the  defendant  asked  fbr  too  much,  and  was  not 
entitled  to  have  the  summons  set  a^de.  That  the  complaint  was  irregnlu' 
because  the  title  of  the  action  did  not  correspond  with  the  summons,  and  that 
the  defendant  should  have  confined  his  motion  to  setting  saide  the  complaint. 
That  the  summons  could  not  be  amended  without  leave  of  the  court,  and  that 
the  plaintiff  should,  before  serving  her  complaint,  have  moved  for  leave  to 
amend  the  summons  {AlUn  v.  AU^,  14  How.  248). 

e.  The  complaint  abould  agree  witb  the  nunmoiw  aa  to  tlta  natmra  of 
the  oanae  d  action.— The  only  reason  that  can  be  aligned  for  the  notice 
required  by  section  129  to  lie  inserted  in  the  summons  is,  to  apprise  the  de- 
fendant within  which  of  the  two  classes  stated  in  that  section  is  the  cause  or 
action  ofwhich  the  plalntlffcoraplainsi  unless,  Uierefore,  the  cause  of  action  set 
foithln  the  complaint  is  within  the  class  indicated,  the  defendant  haa  been,  Id 
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ftetvf  at  leut,  miHled.  No  donbt  the  section  139  wM  Owned,  prlnctenlfy,  is 
view  ot  a  aerrice  of  the  mimmonB  without  may  copy  of  tbe  complaint,  in 
which  case  it  wbb  highl;^  proper  la  infomi  Che  defendant  of  the  nalure  of  tha 
complaint,  bat  of  little  importance  where  a  copj  of  the  complaint  waa  served 
with  the  snmmoiu.  If  not  in  all  cases,  vet  certainly  where  the  summons 
alone  is  served,  the  defendant  Is  JustiQed  in  reljing  on  its  slating  truly  the 
nalOFe  <rf  the  action  ;  and  it  most  result,  therefore,  as  a  rule,  that  Uie  com- 
plaint should  agree  with  the  summons,  as  to  the  statement  of  the  cause  of 
action  IRidder  v.  WhillDck,  12  How.  SW);  and  if  it  does  not  so  a^ee  it  is  the 
complaint  and  not  ttie  summons  that  Is  to  be  deemed  irregular  (Bidder  v. 
WhOoek,  12  How  208 ;  Sain0M  v.  Lapham,  U  id.  S60;  Johruoa  v.  Pa^,  14 
U.  454 ;  TatUe  v.  Smith,  6  Abb.  S80 ;  14  How.  89S ;  SA<i>r  v.  Bvmphrgy.lS 
How,  064 ;  i>iii»»  Y.  Bate*,  6  Abb.  16 ;  OampbeS  v.  Wright,  31  How.  IS).     The 

apearance  admits  the  regulariij  of  tie  summons  and  it«  service,  but  not  the 
ntity  of  the  cause  of  action  indicated  by  the  eummoos  with  tliat  set  out  in 
the  complaint ;  therefore  a  general  appcaratice  is  not  a  waiver  of  the  irregn- 
larity  in  the  complaint,  even  when  both  summons  and  complaint  are  WTred 
together.  (Id.)  Although  the  motion  should  be  to  set  aaide  the  complaint, 
yd  where  it  was  to  set  aside  the  summons,  specifying  the  im-Kularity  com- 
plained of  and  for  such  other  or  further  relief,  tic.,  it  was  held  that  under  tha 
demand  of  other  relief  the  defendant  might  have  an  order  setting  aside  the 
complaint  (BaintUm  r.  Loj^^m,  14  Bow.  MO). 

a.  Wbeie  the  summons  in  the  form  prescribed  by  subd.  1  of  section  129, 
tndkatiiig  an  action  on  contract,  was  served  without  any  complaint,  and  the 
defendant  not  appearing,  the  plaintiff  entered  judgment  as  for  want  of  an 
ancwcr,  his  com^aint  however  aet  Ibrth  a  caiue  of  action  calling  fcr  a  sum- 
mons in  the  form  prescribed  by  subd.  3  of  section  129,  for  this  variance  be- 
twe«n  the  aununaiw  aod  complaint  the  judsment  was  set  adde  (FmsU  v.  Kont, 
7  How.  12). 

k.  'hf  demnrring  to  &.e  compl^t  Ihe  defendant  wsivea  the  oliJecUcm,  that 
the  complaint  does  not  agree  with  the  summons  as  to  the  natnre  of  the  canw 
of  acticm  (Os^Asfl  T.  WngM,  SI  How  Bl.  On  a  moticm  to  set  aside  the  com- 
plaint for  not  agreeing  with  the  summons  as  to  the  nature  of  the  cause  of 
action,  the  court  may  allow  plaintiff  to  amend  tlie  summons  on  terms  (iVbrint 
T.  Carv,  14  Abb.  BM ;  28  How.  469 ;  CampbeU  t.  Wrigru,  21  How.  9 ;  McDonald 
T.  WiOxh,  5  Abb.  69 ;  and  see  Dunn  v.  BUtominf/aait,  14  How.  474) ;  and  the 
amendment  may  be  fillowed  on  appeal  fWim  the  order  setting  adde  the  com- 
plunt,  where  the  statute  of  limitations  would  be  a  bar  to  a  new  acticm  (TStflla 
V.  Smith,  14  How.  40S ;  6  Abb.  336). 

e,  Amoont  claimod — Complaint  should  agree  with  summons  as  to  amonnt 
claimed  (see  Jahnton  v,  Paul,  14  How.  454), 

d.  D»ta, — The  complaint  need  not  be  dated,  nor  state  the  time  whnn  the 
action  was  commenced  (.^fiiynont  t.  TaloeO,  11  Barb.  MS). 

KoU  U>  nta.  2 

BfATKMBItT  QT  TBS  FACTS  CXUHm'i'UTUlO  A  CAUaS  GW  ACTIOn. 

1.  What  are  &cteT 
£.  How  the  Suite  are  to  be  stated. 
8.  What  are  the  beta  to  be  stated  ? 
4.  The  facts  necessary  in  particulsi  actions. 
&.  Si^e  miscellaneous  rules. 

B.  For  one  caoae  of  action  only  one  statement  allowed. 
1.  What  an  faeUT 

e.  Facta, — The  word  facM  means  preciselywhatthe  term  has  always  meant 
when  a|q>lied  to  the  anbicct  of  legal  pleadingJAnM  t,  Hotehiit,  10  MT  T.  Jjig. 
OlM,  SbI  ;  Cirtor  t.  EoitUy,  14  Abb,  IBO).    The  words  "  &cU  constituting  a 
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the  fiicta  (Woodfn  r.  Slrae,  10  How.  60).  The  fitcts  required  to  be  set  forth 
kre  "  phnical  fiicts  "  {Latnrerue  v.  (fri^Af,  3  Duer,  074) ;  real  U&rerBtible  &cta 
(Jfaxn  T.  Mormood,  6  Sand.  506). 

a.  Qnestloiw  of  bot— Negligence  (TMn  v.  Murium,  S  Moore'a  P.  0.  Cu. 
110;  BemAardty.  Be7UMta«rR.  R  Co..  19  How.  109;  32  Barb.  105;  aff'd.,38 
How.  166 ;  Butidnghank  t.  Payru,  SO  Barb.  SI ;  bat  see  Punii  t.  OAenuin,  X 
fioaw.  3S1 T  Mangam  t.  BroMya,  S.  B.  Co.,  Sd  Barb.  237 ;  i^bol  t.  TTuun:^  14 
JobuB.  304). 

b.  DlligeDt  ioquli?  (OarroH  v.  Upltm,  S  Corns.  274). 

1^  Election  or  Intention  U  a  fiiAt,  sad  if  materiBl  mutt  be  eipreaslj  found 
{GUn  V.  Whiie,  3  Kernan,  588 ;  and  »ee  Mot  v.  Buidle,  6  Cranch,  351 ;  GriMn 
V.  Oraniton,  I  Bosw.  381  ;  Miller  v.  Tht  PeopU,  S  Barb.  203 ;  and  18  N.  Y. 
307  i  20  Barb.  M9 ;  31  N.  Y.  12). 

<!.  UnlawfuUj  converted  (OtmU  t.  .OS,  9  8elden,  381 ;  Deektr  t.  MatHtrnM,  2 
Eeraan,  B24), 

«.  InstigatioQ  and  request  {Ivet  v.  ffiimphria,  1  E.  D.  Bmitb,  300). 

/.  ReorgauizaUon  (Hgaa  t.  MeMafuiTi,  36  Barb.  468). 

ff.  That  Indorsements  on  notes  were  made  "  as  suretj  "  (Dote  t.  PlaiTttr,  16 
N.  T.  567). 

A.  Necesaity  (ifbtTuOmfA  t.  MhM,  5  DenSo,  607). 

i;  Poeaesuon  [Piirtont  v.  Snnen,  15  Barb.  G03). 
_j.  That  a  vessel  "  was  not  engaged  in  anj  Qlieit  tradt "  {Oetan  Int.  Ob.  r. 
jfanoi,  2  Wend.  12). 

It.  That  "a  bill  was  presented  for  payment  and  payment  demanded" 
(OraAum  v.  Mae/uuio,  0  Duer,  614). 

I.  That  plaintiff  became  the  owner  by  purchase  {Prindle  v.  Carvilier$,  IS  N. 
T.437). 

m.  That  plaintiff  was  stized  as  of  fee  {Viffert  t.  Donn  ^  31.  FauTi,  14  Jnr. 
1017). 

n.  That  a  woman  is  the  teidtne  at  a  particular  man,  naming  him,  or  that  m 
person  is  the  son  of  another  man,  naming  him  ^Se^MB,Btg.  t.  /nA.  of  MtadOr 
nm,  1  New  Mag.  Cas.  61). 

a.  Reputed  ownership  (Kduarffo  t.  Seati,  1  H.  A.  Q.  062 ;  2  Sc  N.  R.  306). 

p.  Bound  or  unsound  {Lmeii  v.  Peak*,  7  Tauot.  153). 

0.  Wliat  is  actual  and  wliat  coostmcUve  posses^n  {ff(itllaf^n  v.  Boolli,  6 
Cal.  63). 

r.  Beasonable  time  {Fry  v.  Hm,  7  Taunt.  897 ;  Pia  v.  Sim,  4  B.  ft  Aid.  206 ; 
JliMy  T.  Burdom,  8  B.  &  C,  213 ;  linoTif  t.  SsB,  18  Law  Jour.  Rep.  M.  C.  81 ; 
Burton  v.  GnJKA*.  11  M.  ft  W,  817 ;  .Sija  v.  iZozord!,  6  Barb.  17B ;  Oo?^  t. 
Hadton  Bif«r  K  R..  6  Duer,  876 ;  Strfa  t.  JVorton,  2  M.  ft,  Rob,  401 ;  see  F«« 
3V»i  T.  McGuHotA,  2  Hilton,  372 ;  eitOagha-  y.  WMdt,  81  Barb.  «! ;  Ortm  y. 
SatTiti,  1  Hilton,  364 ;  Laurenee  v.  Ocean  7iw.  Cd.,  11  Johns.  241 ;  and  see  9 
Abb.  124;  116). 

«.  Whether  a  sale  was  eompleted  or  not  (2to  Biddar  t.  JfoJEn^U,  18  Johnsi 
394). 

1,  Whether  or  net  rauOTwAit  aearch  has  been  made  for  a  tost  document  to 
authorize  aeoondaiy  evidence  of  its  contents  (Clarke  v.  Otome,  18  N.  Y.  435). 

w.  When  an  undated  instmment  was  made  iCami  v.  ChamAert,  1  Abb.  166). 

e.  Usual  covenants  (S^n«H  v.  Womaek,  3  Car  ft  P.  96). 

u.  Whether  an  abandonment  was  or  was  not  accepted  (SsS  t.  AdAA,  3 
Johns.  98). 

a.  Ordinary  care  (Aymar  t.  AMot,  6  Oow.  367). 

y.  Seaworthy  or  not  (Bharwood  v.  RugglM,  2  Sand.  56 ;  POtriek  v.  SaBM,  1 
Johns,  241 ;  Cafoni  v.  ZTuntn-,  8  Car.  ft  P.  16). 

a  Deviation  {Ohiid  v.  Sun  J/ut.  /m  Ce.,  8  Band.  36). 


^dbyGoOgle 


S 142,  sabd.  2.]  otJiiSTioifB  or  law.  195 

a.  Necraauy  nunitare  (IPQiMn  t.  BOt,  I  Denio,  482 ;  WAOmarA  r.  Angle,  9 
Code  Bep.  S3). 

i.  Pnwid  (£mtn  v.  VoorMet,  28  Barb.  127 ;  but  see  Question  of  Law,  Fraud). 

t,  Uauoil  length  of  ft  Tojage  {Mackay  v.  RMaelander,  1  Johns.  Cos.  408). 

A  QnosUmii  of  law.— What  conBtituWa  an  account  Btitted  f  [Loelncood  r. 
Tian,  1  Kemftn,  170). 

A  The  anffidencT  of  the  notice  of  the  dishonor  of  ft  note,  where  there  is  no 
dwite  about  the  bets  (r&i  Caifvga  Co.  Bank  t.  Warden,  2  Selden,  20 :  Dok  j. 
0<>ki  Bwfe  490 ;  Fitrmen'  Bk.  v.  Vail,  21  N.  Y.  487). 

/.  Probable  cause ;  reasouable  cauBc  iBiiiJclq/  t.  Ketdtai,  1  Hilton,  43 ;  2  8e1< 
doi,  S84 ;  Ban^ord  v.  Copland,  6  Adoi  &  El.  482). 

J.  That  a  written  inatruineat  is  or  is  not  ft  mortgage  (tidTbanla  t.  Bloom- 
fM,  Z  Dner,  353). 

JL  Seaaonable  times  (Oia  r.  WardeS,  2  Willed,  204). 

i  Reasonable  notice  (Tiadall  r.  Brauin,  1  T.  R  1B7 ;  TSUiiffu  t.  Bmith,  2  B. 
A  Aid.  498 ;  ScAuM  T.  >hi>&tim,  1  Bos.  A  Pul.  S88). 

j.  Whether  a  receipt  ia  a  bailment  or  sale  ( Wad»ia>7iA  t.  .ilQiMa,  6  If.  Y.  S4). 

i  Whether  a  contract  has  been  rescinded  or  not  (.5Mi«yT.  C^p,  ICow.MS). 

J.  Fraud  {SlitTteBani  v.  Ballard,  0  Johns.  837 ;  Jennijigt  t.  Oirter,  3  Wend. 
448 ;  Gage  v.  Parker,  23  Barb.  141 ;  Srain  \.  roorlUei,  26  Barb.  127 ;  Edgtil  t. 
Btrf,  9  N.  T.  213). 

■L  QaesUonB  mixed  of  law  Euid  bot — Neceasaries  or  not  necesearies  majr 
be  ■  mixed  question  of  law  and  tact  (Wharton  v.  M'KeneU,  8  Q.  B.  606). 

n.  Due  ^ligence  {CaTroU  v.  CptOTi,  S  Corns.  272). 

e.  Tbat  the  compftDT  was  illwallj  asaodated  {Rantford  t.  0)p#lan<{,  8  AdoL 
&EL4S2). 

_D.  Dolf  (ddM T.  nUnMd,  4  DeMo,  S3;  AsoeA  t.  fft^i  17  Wend.  17; 
WkUe  T.  Jby,  S  Eeman,  88). 

0.  "  DuIt  convened"  impllefl  regalarlr  conTened  (Tfie  naple  y.  WaOier,  9 
Abb.«2>. 

r.  Flagrant  nnisance  {Earti  v.  Long  Itland  B.  B.  Oo.,  18  Barb.  647, 897). 

a  N eiciigence  (PurvU  t.  (Monon,  1  Bobw.  821 ;  but  see  TMn  t.  Ifariaim,  5 
Koore'sP.  C.  Cas.  110)! 

n  Whether  or  not  defects  in  articles  sold  were  visible  {Bird»By«  t.  FroU,  &4 
Bftib.367). 

«.  Due  comse  of  law  (Baekv*  t.  StepAml,  11  Wend.  629 ;  Fenminan  v.  Evd- 
ion,  14  Barb.  070 ;  Thomat  v.  Wood*,  4  Cow.  178 ;  CumpeUm  r.  McNair,  1  Wend. 
457). 

e.  Conohiaicnia  of  lair. — ^  An  allegation  of  a  legal  concln^on  merely,  is  one 
which  gives  no  &ct,  but  matter  of  law  onl  j.  It  la  not  easy  always  in  practice, 
to  determine  wbat  atlegalione  are  of  tbnt  character,  on  acconnt  of  the  dilO- 
cnlty  in  deciding  when  focts  wil!  be  held  to  be  implied  from  and  therefore 
embraced  in  au  sU^ation  in  pleading."  (By  the  court,  T.R  Strong,  J.,  ifatM 
V.  Ptef ,  23  Barb.  SSS:)    The  following  have  beenheld  tobeconclationaoflftir: 

K.  That  an  act  is  tfulamfiU  {Emign  v.  Sherman,  13  How.  37). 
«.  Unlawfully  (FleteAer  v.  OiftirDp,  1  New  Mag.  Cas.  Ml) 

f.  Thai  a  party  is  oanariAdanu  v.  EiOeii,  12  How.  3S0 ;  Thrnnat  v.  Detmojid,  id. 
S21 ;  see,  however,  ei/aira,  Dtm*  v.  Hoppotk,  6  Daer,  256 ;  Walter  v.  Lodcaood, 
23  Barb.  233 ;  4  Abb.  307 ;  and  mfra). 

c.  That  a  party  is  "  holder  and  owner  "  {Brawn  v.  Bjfekmati,  12  How.  813 ; 
WWurrpoon  v.  Van  Dolor,  16  id.  266). 

oo.  'niat  goods  arethe^TFcjwrfy  ofaparty  (tl). 

ib.  That  a  party  is  indebUd  or  renuaiu  tTidMed  {Ohamierlatn  T.  iEJ^Iitr,  2  K 
D.  Bmith,  139 ;  BaU  v.  SouOanayd,  IS  Barb.  S2). 

a.  That  it  was  or  is  the  diOB  at  a  party  to  do  or  forbear  an  act  {Oity  of  Bvf- 
file  Y.  milo^x^,  3  Belden,  403 ;  Ate  v.  SBtrett,  8  B.  A  C.  114). 
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a.  Tbat  a  settlement  had  "  no  refermee  to  tlib  claim,  nor  vaa  &«  nme  In 
aaywAj reUaied OT affected"  {JonMV.PIutnitBanJc,iSiMeB,WS^ 

i.  That "  be  had  flillj  detennined  to  proceed  "  (id.). 

e.  That  he  had  fUled  to  MOIl  hie  obligatioDfl"  { Van  Sehaack  t.  WUim,  16 
Barb.  05). 

d.  "  Lawftit  litle,"  and  unlawrully  witbholds  (Zowwui  v.  Wright,  9  Dner, 
674 ;  Bee,  howoTer,  Walta-  t.  Lockwood.,  33  Barb  283 ;  4  Abb.  SOT ;  Stttion  t. 
SA«rnMn,  14  How.  4»B,  OT«rruting  S.  C.  13  id.  8S). 

e.  "  In  violation  "  {Schtjik  t.  Naytor.  2  Duer,  678). 

/  "  Duly  authorized  "  (Jfjwri  t.  Mae/iado,  6  Abb.  196 ;  14  How.  14»). 
p.  That  one  is  "  liable  "  {Bex  v.  Upton^tm-Setem,  6  C.  &  P.  188). 
A.  "  Bepeated  acknoirledgnientg  "  (Bloodgood  \.  Bruen,  4  Beldcn,  869^ 
t  That  a  note  "  had  no  validity  "  (BuTTaS  v.  Bown,  21  How.  878). 

f'.  "  That  he  did  not  by  lils  agreement  undertake  to  convey  the  land  free  from 
encumbrances"  (Wamsr  v.  Ha^iM,  4  BlaclcC  894). 
k.  That  actions  "  were  disconUnued  "  (HaiOi  v.  Put,  £8  Barb.  088). 
{.  That  the  defendants  have  acted  contraiy  to  the  act  [statute]  (AnitA  v. 
L<xka>ood,nid.^f:i»). 
m.  That  the  defendant "  waa  iotnid  %o  reptdr"  {Gates  t-  Mann,  S  Abb.  91). 
n.  That  one  is  the  "  '.awftil  holder  "  {Beaeh  t.  OdOup,  S  Code  R  06 ;  but  see 
Taylor  v.  Corbieit,  8  How.  387), 

0.  "A7na-j!tegholderandowiier''(frM«v.  fi)vwn,14ul.S83). 

p.  "  Sole  owner  "  (TJiomat  v.  Detniond,  13  U.  831 ;  Bee,  however,  Bjkleiit  r. 
met,  16  lit  1). 

q.  "  As  such  attorney  "  {ex  porta  WM,  t  New  Prac.  Cas.  918). 

r.  That  a  partv  "  did  execute  a  release  in  fbll "  {Hat A  v.  i^,  33  Bark 
676), 

(.  That  one  party  is  "  nearer  of  hln  "  than  anothor  (iVAUi  Adm.  v.  iVattt, 
1  Paige,  348). 

(.  That  an  act  is  "  ui^ust"  {Be  Prime.  1  Barb  853). 

u.  That  a  certun  sum  is  "  du«"  {McKyring  v.  Bull,  18  N.  Y.  303 ;  and  see 
Allen  T.  PaUenon,  3  8elden,  4b0). 

e.  I^t  a  sum  is  "  dne  and  owing  "  {Ketettat  j.  Mtgen,  8  B.  D.  Smith,  B8 ; 
reversed,  19  N.  Y.  330). 

u.  That  a  note  never  had  any  vtdidity  {BurrdU  v.  Boaen,  31  How.  878). 

X.  Adverse  posaesnon  (Mtmroi  v.  MerchaiU,  36  Barb  888 ;  Bowie  v.  Braha,  8 
Duer,  35). 

y.  ABsent  {Mimre  v.  Walertnit,  3  Duer,  HB ;  1  Bosw.  867 ;  21  N.  Y.  108 ;  and 
-  see  Keneyi  v.  Bichardt,  11  Barb.  813), 

1.  Whether  a  carrier  is  bound  to  ksow  the  contents  of  packages  {BeHeg  t. 
ISeviUm,  10  Abb  490). 

ao.  What  is  the  meaning,  validity,  and  effect  of  acOTitract{i:<ittai»v,  Fatter' 
eeU,  86  Barb.  2S0 ;  Chapin  \.  Potter,  1  Hillon,  366> 

bb.  That  an  indebtedness  "  arose  out  of  the  transaction"  Broan  v.  Bucking- 
ham,  11  Abb  387  ;  21  How.  190). 


dd.  The  etateraent  of  a  conclu»on  of  law  is  usually  preceded  by  the  word 
vhenb)/  or  ther^,  or  Iharefore  ;  but  the  use  of  either  of  these  words  does  not 
uecesaarily  make  what  follows  the  lees  a  statement  of  fact.  As  to  the  word 
whereby,  see  Fryee  v.  Bekher  (16  Law  Journal  Rep.  806,  C.  P. ;  8  C.  R  91) ; 
and  where  it  was  alleged  that  tlie  defendant  wrongfUllv  locked,  Ac,  a  certain 
gate  atanding  in  and  across  a  certain  way  of  the  jilHlntlff',  and  thereby  obatrad- 
ed  the  way,  to  the  injuiy  of  the  plaintiffs  revpTsion,  it  was  held  attM  verdict 
10  disclose  a  good  canae  of  aetioo ;  to  the  objection  that  the  it^nty  was  stated 


^dbyGoOgle 


S 142,  Bnbd.  3.]  rAois,  sow  stubd.  197 

^    ,  t  uid,"Ttie 

n  allegation  of  fact  It  (n 
BM  like  a  sUteinent  that  A.  died  seized  In  fee,  leaving  B.  bis  heir  at  law, 
irberebr  B.  became  entitled:  but  it  1b  an  allegation  aT  fact,  not  of  law,;"  lu 
m  held  in  Brown  v.  XaSOt  (17  Law  Jour.  R,  C.  P.,  372 ;  3  C.  B.,  814) ;  and 
the  word  tlierefore  In  ttie  allegation  "  the  plalntiSb  tfureft/re  charce,"  was  held 
Dot  to  detract  from  the  force  of  the  allegation  {Barrowe  t.  MObank,  5  Abb.  38). 

m.  A  atatmnent  cd  the  partial  evldeuce  of  a  foot  1*  not  an  aveimsnt  of 
9i«  &ct.-~Tlie  averment  in  a  pleading  that  a  vessel  foundered  at  sea  on  the 
dij  of  leaving  the  port,  without  any  collision,  or  anj  storm,  oranyvisiblu 
cause,  is  not  equivalent  to  an  averment  that  the  vessel  waa  unaeawortny  when 
she  cammencod  her  vojage,  Blthougli  the  facts  averred,  when  proved,  might 
narrknt  a  ju^  in  Inferring  that  the  vessel  was  unseaworthy  {Pag«  v.  Boyd,  1 1 
How.  41  TV  io  an  action  tor  a  breach  of  promise  of  marriage,  the  complaint 
did  not  db«ctlj  allege  any  promise,  but  alleged  that  in  a  converaalioi]  between 
tbe  pttrttM  the  plain'iff  aaMrted  among  othiT  things  that  he,  defendant,  had 
promised  to  marry  her,  and  tliat  defendant  Hcknonledged  that  he  had  done 
wrong  in  gntniUBiiig  ber  aa  he  did,  and  hoped  she  would  for^ve  him,  but  that 
if  he  ahoald  main  her  as  they  had  talked,  and  she  go  to  his  home,  it  would 
make  bnUi  miserBble  for  life.  The  defendant  demurred  on  the  ground  that 
the  complaint  did  not  stale  (acts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  allowed,  on  the  ground  ttiat  the  complaint  did  not  sliow 
the  Eoakiag-  any  promise  l^  the  defendant  {Buiaird  v.  Knapp,  13  How.  504). 
So,  where  a  complaint,  ader  alleging  that  the  plaintiff  had  e.ipended,  at  tha 
leqnest  of  the  defendant,  in  the  purchase  of  merchandise,  |9,0TG,  that  the  de- 
loidaot  bad  since  paid  (7,500  on  account ;  it  was  said,  the  proof  tliat  the  de- 
fendant paid  47/iOO  of  the  plaintiffs  claim  would  Ik  partial  proof  of  his  ad- 
miMkn  of  his  liahUlIy  for  the  money  expended  by  the  plaintiff;  but  when 
Mated  in  a  pleading  it  is  not  equivalent  to  an  averment  of  the  fact  that  the  de- 
fendant  was  so  liable,  and  is  not  evidence  of  such  liability ;  for  if  it  were  re- 
caved  aa  anch  evidence,  then  it  would  be  proper  fbr  the  defendant  to  answer 
in  the  same  way,  and  instead  of  taking  is^ue  on  the  issuable  fact  whether  or 
not  the  goods  were  pnrcliased  at  his  request,  he  might  set  forth  evidence  to 
show  whThepaid  theaaid  sum  of  t7.S00,  and  any  other  evidence  In  his  defence 
{^•agi-^  &^  11  How.  417).  It  is  not  sufficient  togire  such  a  slatcment  as  If 
salnniUedloajnry  they  might  t'n^r  a  fact  or  facts  constituting  a  cause  of  action 
at  defence,  but  the  statement  should  be  such  an  one  as  tliat  the  iaTt  alone, 
without  the  aid  of  a  jury,  draws  a  conclusion  of  the  exUtence  of  a  cause  of 
action  or  detence.  (/i£) 

(.  AUeprilon  of  duty. — a  complaint  which  stated  in  effect  that  tho  plaln- 
tiK,  the  city  of  Buffalo,  having  determined  to  construct  a  sewer  in  said  city, 
contracted  with  the  defendant  to  construct  said  sewer,  and  that  the  defendant 
in  conatructtng  said  sewer  dug  a  pit  in  a  street  in  said  city ;  and  ''  thai  it  Ih^n 
ieeame,  and  teat  and  eontinved  to  be  ike  duty  of  th«  d^ndani,  vrfiHt  IM  taid  pit 
Ttmainat  open,  lo  tue  due  cart,  and  to  erect,  vtaxntain,  and  luep  UyJif*  in  and 
aiBut  the  laid  pit,  to  proted,  pertont  laiirfullu  ptasing  aktig  vud  rtrtct  fremiina- 
toidailjf  failing  into  mid  pU ;"  that  defendant  neglected  to  .maintain 
BDch  lights,  and  in  consequence  of  neglect,  one  Tripp,  lawfully  passing 
along  raid  street,  unavoidably  fell  ipto  said  pit  and  was  injured,  mid 
med  the  plainlift  therefor,  and  recovered  Judgment  against  them  ;  and 
demanded  judgment  against  di^fendant  for  the  amount  the  plaintiffs  had 
paid  aaid  Tripp.  The  defendant  demurred,  and  his  demurrer  waa  allowed. 
tOi^of  Bu/otov.  floBOTMy,  3  8elden,  493.)  And  by  Jewett,  J. :  An  allegation 
ni  the  duty  is  of  do  avail,  unless  from  the  rest  of  the  compMnt  the  facta  ns- 
cesearr  to  raise  the  duty  can  be  collected.  See  note  to  section  ISO,  potL  To 
aver  uat  by  a  certain  Judgment  recovered  in  the  courts  of  this  or  any  other 
fitale,  or  by  reaioii  of  a  certain  bond  executed  by  the  defendant,  he 
was  indebted  to  the  plaintifTlna  given  sum,  or  owed  any  other  duty  (T'^mop 
v.  Baieh,  3  Abb.  25),  would  not  constitute  any  &ct  of  which  a  court  could  take 
notice.    And  See  Soorman  v.  Brown,  i  Perr.  &  D.  401. 

&  Allegation  tliat  aot  nnlawfol,— An  allegation  that  an  act  is  wtlea^^  U 


^dbyGoOgle 


1&8  OOHPLUNT.  [§  142,  snbd.  3. 

aotUieBtBtementorabct,  bat  of  aconcludonoflBW.    If  there  are  no  other 

fbctB  stated,  abowing  tbat  the  particular  act  or  refusal  of  tbe  partj  which  is 
complained  of,  is  in  vioUtiou  ofhia  own  duty,  or  of  the  rights  of  others,  the 
mere  adding  to  a  statement  of  any  such  act  or  refusal  the  epithet  of  uniaitful, 
will  not  be  a  sufficient  averment  of  its  wronriulnesa  or  illegality,  where  lh« 
net  is  indtSerent  in  its  nature,  and  not  CTidcntly  or  essentially  wrong  or  criiO' 
inul  in  itself.  An  act  which  ma^  or  may  not  be  right  and  lawful  according  to 
tlie  circumstances  tmder  which  it  ia  doae,  is  not  properly  averred  to  be  uti- 
ln'cful  by  merely  calling  it  such.  The  factg  wUch  make  it  [unlawful]  must  h» 
pleaded  as  they  are  to  oe  proved,  and  from  them  the  coDcluaioii  follows  that 
tlie  party  is  acUng  unlawfully  in  what  he  does.  (Ensign  v.  Sherman,  IS  How. 
37  ;  14  How.  432).      • 

a.  Duly. — An  allegation  that  a  meeting  "  was  diil^  convened,"  would  Imply 
that  the  meeting  was  regularly  convened,  and  if  nccessaiy  to  its  regulanty, 
that  it  was  an  accounted  meeting.  (The  l^ojitY.  WaHeer.^Bsx-h.  805;  a  Abb. 
433.)  Under  an  all^ation  that  the  trustees  were  duly  appointed,  it  will  be  ia- 
liirred  that  every  thing  has  been  done  to  constitute  them  trustees  dejure  until 
the  contrary  appears.  (Orugar  v.  HaUiday,  3  Kdw.  Ch.  R  570.)  An  allegation 
that  an  election  "  wot  d^ily  arid  (egaUy  held  pursuant  to  the  statute,"  was  held  ft 
suIQcient  sllegation  as  to  tlie  time  when  the  election  took  place,  and  that  it 
was  on  the  day  prescribed  by  law.  (The  f^opte  v.  Ryder,  2  Keman,  438.)  An 
allegation  tbat  a  policy  was  "  duly  assigned  and  transferred"  indicates  that 
the  assignment  was  by  a  sealed  instrument,  and  a  consideration  is  inferred. 
(hhicUr  V.  N.  T.  Indeni.  Int.  Co.,  23  Barb.  148,  and  see  Maraag»  v.  Mvdge,  S 
Abb.  243).  An  allegation  that  the  plaintiff  was  "  duly  authorized"  to  bring 
the  action,  is  not  the  allegation  of  a  fact  (Myen  v.  Saehade,  6  Abb.  198  -,  14 
How.  14B.)  If  "  duly"  has  any  clear  legal  signitication,  whether  an  act  is  Aaij 
done  Ls  a  question  of  law  to  be  determined  on  the  facts.  (OraJuaa  v.  Mar^ado, 
6Duer,  617.)  Tbe  allegation  tlial  the  bill  was  "  duly  protested  at  maturity"  is 
Bufllcienl  to  admit  evidence  of  demand,  neglect  to  pay,  and  notice  of  non- 
payment. (Woodbury  Y.  8aekrider,S,  Atib.  405.)  Where  the  aiicgsUon  was, 
Uiat  Uie  plaintiff  sued  by  a  "  guardian  duly  appointed,"  it  was  said  if  the 


"  duly  accepted"  a  bill  conatrued  as  importing,  that  their  officer  who  signed 
tlie  acceptance  had  authonty  to  do  so  (FaTTner*  ffk.  v.  Empire  Stone  Dretting 
Co.,  10  Abb.  47).  An  allegation  that  an  execution  was  "  duly  issued"  lieidsuf- 
ficient    (French  t.  WiUai,  ID  Abb.  103.)    See  g  163. 

b.  ^(Tliat  are  the  beta  to  be  stated. — The  prindple  of  pleading  is  to  pre- 
sent the  cause  of  action  on  one  side,  and  the  defence  on  the  other.  (Budainff- 
Ivn  V.  Davit,  S  Bow.  402.)  The  complaint  should  show  on  its  hice  that  the 
debt  was  due  at  the  time  the  action  was  commenced,  (ifaynard  v.  Taleolt,  11 
Barb.  668 ;  Sore  v.  Van  DiruMn.  32  Barb.  B3 ;  Smith  v.  Hdma.  19  N.  Y.  S71  ; 
JfcCuUtmgh  v.  Cfa»j),  4  Bos.  603 ;  W'lt^n  v.  Thibtni,  17  Abb.  184.)  It  should 
state  every  hx:t  which  tbe  plaintiff  must  prove  to  enable  him  to  maintain  his 
BUit,  and  which  the  defendant  has  a  riglit  to  controvert  in  his  answer."  [Allen 
T.  Palterum,  3  Belden,  478 ;  Bailey  v.  Ryder,  10  N.  Y.  803 ;  Sajord  v.  Dreu,  S 
Bucr,  633 ;  MeMtOan.  t.  Suratoga  B.  R  Co.,  20  Barb.  455  ;  Srittoi  v.  Fenni.  It. 
B.  Co..  9  id.  158.)  Whatever  It  would  be  unnecessary  to  nrove  on  the  trial  is 
nnnecessary  to  allege  in  the  complaint.  (Decker  v.  MaiinetBi,  2  Keman,  320; 
Bank  of  V.Sy.  Smith,  11  WhcaL  171.)  It  is  not  necessary  to  make  it  appear 
on  the  Hice  of  the  complaint  that  the  court  has  Jurisdiction  of  the  person  of 
tlie  defendant  or  the  subject  matter  of  the  action.  (Koenig  v.  Nott,  8  Abb.  304.) 
WwXb  on  which  the  plaintiff  relies  independently  of  the  cause  of  action  to  en- 
title liim  to  an  order  of  arrest,  or  an  iqjuDction  until  the  trial,  need  not  and 
abonld  not  t>e  stated  b  the  complunt,  but  in  the  affidavits.  [StOar  v.  6b^  ; 
12  How.  681;  18  How.  280;  Union  Bank  v.  MoU,  ti  Abb.  815;  Corvrin 
T.  Frveland,  2   Belden,  560;    overiuling  a  O.  «  How.  241;  and  Barkn- 
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w.Bvima,  11  Bart).  803;  1  Code  Rep.  N.  a  57;  and  see  PHOd  t.  JTotm,  7 
How.  12  ;  Z«  v.  EUat,  id.  116 ;  CAcTuy  r.  Gartrua,  id.  IBS ;  2  Code  Rep.  t  ;  8  Hi 
150,168,211;  3  Sand.  738 ;  Putnam  v.  ft; (nam,  2  Code  Rep.  84  ;  AlotJia  t, 
Gaft*f,  15  Abb.  304 ;  Jftnor  v.  IVryy.  0  How.  208.  [Of  course,  in  those  casca 
in  which  tUe  objei-t  of  tlie  action  is  the  obtainioe  of  an  injunction,  there  it  be- 
comes the  cause  of  action,  sjid  the  &cta  on  wliich  the  plaintiff  relies,  as  entit- 
ling him  to  the  ini unction  mitet  be  stated.]  In  actions  in  the 
cnperior  coart  of  New  Yorlt  the  compltdnt  need  not  alle^  b^ta  to  show  Uie 
court  has  juriadictioD  of  the  parties.  (Spenew  t.  JBowm  Xavm.  W>r*i,  17  Abt 
110). 

a.  vniat  is  aocBBaaiiij  Imj^Uod  na«d  not  bo  allsgecL — Thns,  in  an  action 
on  a  bond  conditioned  to  peribrm  the  award  of  A.,  tiie  defendant  pleaded  that 
A.  made  no  award:  replj,  that  the  defendant  reToked  the  aiitiiority  of  A. 
This  was  held  cood  without  alleging  notice  of  the  revocation  of  A.,  bccanaa 
notice  waa  impned  in  the  words  "  revoked  the  authority ;"  there  could  be  no 
rpTocalion  tinleffl  there  was  notice  (Steph.  PI.  354 :  Marih  v.  EuHfd,  5  Barn.  & 
Aid.  507 ;  Freig  v.  Pitt».  1  Cow.  335 ;  ABen  v.  Watam,  IB  Johns.  205).  So,  it  ia 
laid  down  in  the  text  books  (Steph,  PL  354,  &c.)i  Iha'  if  one  plead  he  ia  heir 
to  A.,  he  need  not  allege  that  A.  is  dead  :  it  is  implied  in  the  allegation  heir ; 
for  nrmo  at  hares  ritxntit  (Broom's  Legal  Maxims,  S9JJ).  Yet  in  Leekrceod  r. 
Jatup,  9  Conn.  R.  372,  and  Cox  t,  IJeUihaorer.  II  Mo.  R.  143,  it  is  said  that  tha 
term  heir,  is  not  always  used  In  law  an  denoting  a  person  whose  ancestor  ia 
dead,  but  is  of\en  used  to  denote  the  heir  apj>aretit.  In  charging;  a  defendant 
aaan  acceptor  of  a  bill  of  exchange  or  promissory  note,  it  is  sufficient  to  allege 
that  he  accepted  the  bill  or  note,  without  slating  that  the  acceptance  was  la 
writing.  There  can  be  no  valid  acceptance  except  in  writing,  and  an  averment 
of  acceptance  implies  tlml  it  was  in  writing  (B/ink  of  Lwviile  v.  Edvanl*,  11 
How.  210).  And  a  cumpialnt  by  one  surety  against  another  need  not  statA 
What  proportion  the  delcndant  lias  to  pay  ( Van  Demark  t.  Van  Drmark,  13 
Bow.  873^  Where  fnim  the  facts  stated  a  promise  may  be  implied,  a  promise 
need  not  be  alleged  {Cnjurg  v.  Siceeneg,  37  Barb.  310 ;  Bull  v.  Sc/ut/imayd,  15 
Barb.  S4 ;  Farron  v.  Shervoed.  17  N.  Y.  280 ;  Berry  v.  Femandei,  1  Bing.  338 ; 
DMTBford  V.  Memler,  5  Man.  &  S.  446' ;  and  in  an  action  on  a  note,  the  com- 

Slaint  need  not  allege  that  the  plaintiff  is  the  holder  or  owner  (KetMat  v. 
fefer,  Vi  N.  Y.  231 ;  see  HtAder  and  Oaner). 

b.  Tba  complaint  need  not  anticipate  and  avoid  irhat  ironid  consUtnte 
■  defence  (Van  Netl  v.  Talmage.  IT  Abb.  99) :  but  it  has  been  allowed  to  do 
K>  in  certain  cases  (tee  infra).  Tlie  statute  33  Hen.  VIII.  c.  1,  provided  that 
wiUa  made  by  femes  covert  or  infants  should  have  no  effect ;  yet  in  pSeading  a 
devise,  it  was  not  necessary  to  allege  that  the  devisor  was  not  a  feme  covert 
and  not  an  infant  (StoaeU  v.  ZtmcA.Plovi.  ^ITS).  And  in  an  action  on  a  bond 
It  is  not  necessary  to  ail^e  the  defendant  waa  of  full  age  when  he  executed  it 
{Waltini/ham't  aue.  Plow.  504 ;  ftn^f  eat,  1  Vent.  217).  Bo  where  there  was 
a  covenant  in  a  charter-party  thai  no  allowance  diould  be  made  for  short  ton 
nage,  unless  made  to  appear  by'a  survey,  in  an  action  on  such  covenant  for 
^ort  tonnage,  it  waa  objected  in  arrest  of  judgment,  that  there  was  no  allega- 
tion of  a  survey,  the  court  held  that  if  there  was  no  survey,  it  waa  matter  of 
defence,  and  reftiseil  to  arrest  the  Judgment  (Hotham  v.  B.  I.  Comp.,  1  T.  R. 
tSS).  And  in  an  action  on  a  cause  of  action  which  accrued  more  than  six 
years  prior  to  the  commencement  of  the  action,  tlie  complaint  should  not  by 
way  of  anticipating  and  avoiding  a  defence  of  the  stotute  of  ilmltations,  state 
the  facts  which  prevent  the  appficalion  of  the  statute  (fluaw  v.  Maton,  B  Abb. 
40  i  16  How.  546  ;  Sandt ».  S(.  Mm,  23  How.  140 ;  86  Barb.  628).  In  complain- 
ing on  a  promissory  note,  absolute  on  its  face,  and  in  the  ordinoiy  form,  it  is  not 
necessary  to  notice  a  cotemporaneous  agreement  in  writing,  varying  the  terms 
of  the  note,  contained  in  a  separate  paper :  such  agreement  is  matter  of  de- 
fence only  {SmaUey  v.  Brittol,  1  Manning,  Mich.  R.  163). 

c.  Where  the  piBlntiS  beiitg  praitnted  by  tk/cnen  from  completing  his  con- 
tract to  serve  for  a  stipulated  lime,  mies  upon  a  guantvm  meruit  for  the  sei^ 
vices  actuallj  randercd,  he  need  not  set  up  is  his  complaint  the  excuse  for  not 
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peribmiIi]gaiecoiitnKt(Troff«T..fiocMs,20N.T.  IST);  and  In  ui  Ktrtion  to 
charve  hem  on  a  promise  to  par  tlie  debt  of  their  anceetor,  assets  need  not 
Ik  aUeged  (Siting  v.  Yanderlyn,  i  Johns.  237).  So  lu  an  action  lo  recover  tor 
damsgea  lo  person  or  property,  it  is  not  neccssai;  to  allege  that  the  plaintiff 
was  without  fault  (Wol/e  r.  Superv.  tif  BUshnKnul.  11  Abb.  270;  19  How.  8T0). 
T.  ■ '  same  rule  applies  to  actions  against  a  citj  or  count;  for  Injuries  hj  a  mob. 
(id) 

a.  In  a  complaut  lowing  an  IndebtedoesB  bj  defeodant  to  plaintiff,  it  need 
not  be  alleged  that  defendant  has  not  paid ;  If  he  has  paid,  it  is  matter  of  de- 
fence {KelMoM  y.  Afyeri,  19  N.  Y.  Z3& :  UoUman  t.  De  Gray,  6  Abb.  79.)  And 
in  a  suit  b;  one  snrcty  against  another  for  contribution,  Uie  complaint  need 
not  negative  anv  repayment  to  plaintiff  (Fait  Demark  v.  Van  IkmaTk,  13 
Ilow.  3~2).  Where  a  statute  lieclares  that  a  deed  or  contract  is  void  if,  or  pro- 
vided, it  ia  made  in  a  particular  manner,  or  upon  a  specific  Conddemtion  (fi.  g.' 
upon  UBur^),  it  is  not  necessary  for  the  plaintftT  to  negative  the  condition ;  he 
may  leave  it  lo  the  defendant  to  set  up  the  facts  ntiich  bring  it  within  the  con- 
dition upon  wtiicli,  and  upon  which  alone,  it  is  Toid.  But  where  a  statute 
makes  a  deed  or  agreement  or  other  act  void,  unless  made  upon  a  specified 
condderatioD,  or  under  Bpcciflsd  circumstance!),  the  rule  ia  reversed ;  the  plain- 
tiff must  show  that  the  circumstances  exist  under  which  alone  it  can  have 
validity ;  the  defendant  in  such  a  case  may  rest  upon  tlie  general  prohiMtion 
(WiUianuv.  Tlie  Lit.  Co.  of  K.  Amer.,^  ilaw.  37a).  Tluw,  the  statute  of  "bet- 
ting and  gaming"  pro>>'idi:s,  g  8,  that  all  nngers  are  void,  and  g  10,  provides 
that  section  8  shall  not  extend  to  an  Insurance  in  good  faith  for  the  security  or 
indemnity  of  the  party  insured,  and  which  are  not  otherwise  prohihiled  by 
law ;  and  it  was  held  that  a  complaint  on  a  policy  of  insiiraace  for  account  <k 
wliMn  It  may  concern,  must  slate  facts  sbowing  (he  assured  had  an  interest  to  . 
be  protected,  In  such  a  sense  that  tlic  insurance  oiicnitcd  as  a  security  or  in- 
Indemnity  to  protect  him  from  loits  by  the  perils  insured  against  {id. ;  Fretmtm 
r.  FuUon  Fin  Int.  Go.,  MS  Barb.  247).  It  was  provided,  1  It.  8.  710,  §  S  (now 
repealed,  Laws  1B58,  p.  351),  that  all  contracts  for  the  sale  of  certificates  of 
stocks  should  be  a/ttolui/ly  void,  unless  the  party  contracting  to  sell  was,  at  the 
time  of  making  llie  contract,  in  the  actual  pos»cssiun  of  such  certificates,  or 
Otherwise  enlilled  in  liis  own  ri^ht,  or  duly  autliorized  by  some  person  so  en- 
tilled,  to  sell  said  certiticate,  &c. ;  yet  it  was  held  that  in  an  action  on  a  stock 
contract,  it  was  not  neb'Ssary  lo  aver  that  ttie  plaintiff  was  the  owner  of  tb« 
stock  at  the  time  of  the  sale,  or  that  the  certificate  was  in  writing,  or  any  of 
the  other  circumslanccs  to  take  the  cnntracl  out  of  the  statute  {WatAban^  r. 
Franklin,  28  Barb.  37 ;  7  Abb.  8 ;  see  Mtrwin  v.  Hamilfmi,  6  Duer,  248). 

h.  Where  a  clause  or  section  of  a  statute  giving  an  action  tor  any  offence, 
contains  a  proviso  or  exception  which  is  against  the  plaintiff,  or  is  matter  of 
defence  or  justification  for  Ihe  defendant,  tlic  plaintilf  need  not  negative  tho 
proviso  in  the  declanLlion  {Ptd  v.  YsUia,  4  Johns.  304).  The  inaccuracy  in  tlie 
rule  on  this  suttject  as  laid  down,  I  Suund.  202,  cousi.nts  iu  restricting  the  rule 
to  provisoes  contained  in  a  subeoquent  section  or  statute  which  was  not  war- 
ranted by  the  cases.    (Id.)    See  Action*  for  ptrtalliet. 

e.  It  lias  tieen  held  that  the  plaintiff  may  elate  ail  the  material  facts  out  of 
which  the  cause  of  action  arises,  and  those  are  the  mntorial  allegations  of  fcct 
which  anticipate  and  explain  what  might  otherwise  be  set  up  by  the  dctond- 
anl  as  a  prijuafaeie  good  defeuce.  Thus,  wliere  a  defendant  purchased  gooda 
of  the  plaintiff,  and  gave  his  nol«  lliorefur,  that  when  the  note  tjecame  due  it 
was  not  paid  otlierwise  than  by  the  defendant  giving  tlie  plaintiff  a  check  of  a 
third  party  for  the  amount,  representing  the  same  to  he  good,  when  In  fact 
the  drawer  of  tha  check  was  insolvent,  and  liad  no  funds  in  the  bank  on  which 
the  check  was  drawn,  at  the  lime  the  check  was  drawn, — on  motion  lo  strike 
out  part  of  the  complaint,  it  was  held  thnt  the  pli^ntiff  might  properly  set 
forth  all  these  facts  in  his  complaint,  and  that  be  was  not  bound  lo  compldn 
merely  for  the  g'.iods  sold,  or  on  the  check  {Bracket  v,  Wiikinaon,  13  Bow.  102  ; 
and  see  T/tompion  v.  Mii^ord,  II  id.  376i  Ton  Ned  t.  TiiimaBt,  17  Abb.  W; 
Wad*  f.  Ru^r,  4  Bosw.  SST). 
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c  Matten  of  vrtd^  tka  oovrt  take*  Jndlofal  noUo*  need  not  ba  al- 
l«C»d. — Thus  a  Uatate  nlied  on  in  pleading  need  not  be  refened  U>.  iOovUtt 
V.  Cbwdry,  1  Doer,  139.  Bee  Aeiim^or  Pe^iUitt.)  It  may  be  here  mentioned 
that  the  coon  cannot  J  udkiaU^  notice  the  oniinmices  of  a  inonicipal  corpora- 
lioii,  but  they  must  be  set  forth  in  pleading.  (Btrker  t.  Mapor  of  N.  T.,  IT 
'Wend,  19»o 

b.  Bvldmoa  of  fnotsnot  tobaBtated. — "it  is  an  elementary  rale  in  plead- 
ing, that  when  &  Etste  of  fiicts  ia  relied  on,  it  is  enough  to  allege  it  [the  state 
of  ^ctel  iimply  without  Betting  ont  the  subordinate  facts  which  are  the  means 
of  prodacing^it,  or  the  evideoce  sustaining  the  allegation,"  ( WiUianu  v,  WU- 
wn,  8  Ad  A,  £1.  314.).  In  alleging  a  fact,  it  is  not  necessary  to  state  such  other 
ftctA  u  tend  to  prove  the  allegation.  [HyaU  t.  McMahoa,  39  Barb.  408.) 
&nB  OitfacU  are  to  be  itaUd. 

t.  Sbonld  tb«  &ot«  ba  itatBd,  acoording  to  their  legal  effoot,  oc 
as  they  actnally  occmTod.  or  oxiat  ?^[Tlie  deciBiOns  are  both  -ways, 
and  probably  in  moet  cases  either  mode  of  statment  may,  at  the  option 
of  the  pleader,  boadopled.J  That  the  facia  gSouU  be  slated  according  to  their 
kgal  eifect,  was  held  in  Bt^ee  v.  Broum.  (7  Barb.  83  >,  PtM:rti>n  v.  Taalor  (1  Code 
R  N.  8.  175 ;  8  Barb.  250),  JMrun-  v.  Giftson  (3  Code  R  ISS),  OynU  v.  -4m.  Ex. 
ffk.n  Coma  117),  Stewart  v.  Travit  110  How.  153);  and  that  Ibey  may  be  bo 
stated  see  Btmnea  y.  Jtidion.  21  N.  T.,  240.  That  the  fiicta  may  be  sUtwl  as 
Iher  actually  occurred  or  as  they  eztitt,  was  held  in  Iveiv.J£'"nphrej/i,{l  E.  D. 
Smith,  201) ;  banning  v.  WMIbeek,  (1  Law  Befurm  Tracts) ;  and  other  cases,  as 
4  Abb.,  467;  2Duer.  509;  4  How.  99;  1  Abb.  39 ;  7  Abb.  iHl ;  17  N.  T.  230; 
14  N.  y.  85 ;  28  Barb.  441 ;  1  Bobw.  419 ;  10  How.  153 ;  1  Code  Rep.  N.  B.  89, 
174 ;  3  Sand.  605 ;  32  Barb.  399 ;  l.'i  Barb.  &i 

if.  Thus,  in  stalinR  an  act  done  hv  au  agent,  the  pleader  may  either  allege 
it  to  be  the  act  of  Ibe  principal,  which  Is  the  legal  effect  of  the  fact,  or  state 
the  act  done  by  A.  (the  agent),  then  that  ho  was  the  agent  of  B.,  and  that  tlw 
act  was  done  as  tlie  agtnt  of  B.  (Beantl  v.  Jud»r>ii,  21  N.  Y.  23S.)  Tlie  flrst 
method  has  the  recommendation  of  being  more  concise ;  and  the  oppoeitQ 
party  cannot  oljject  to  it  unless  by  showing  that  "  the  precise  nature  of  the 
charge  or  defence  is  not  apparent  to  him.  Of  the  second  method,  the  oppo-  - 
wte  party  has  no  right  to  complain ;  for  it  shows  him  the  precise  facts  he  liaa 
to  meet,  and  each  allegation  is  so  material  that  the  establishment  of  the  con- 
verse of  cither  would  defeat  the  pleader.  There  is  no  reported  decision  that 
lays  down  the  rule  as  we  give  it ;  but  we  consider  the  rule  ftirly  deduclble 
from  the  current  of  the  decisions  reported  and  unreported  (Doiafl-T.  Oibiion, 
8  Code  Rep.  153,  and  Si.  Jo/tn  v.  OnSUA.  1  Abb.  39;  Sherman  ^.  N.  Y.  Cent. 
B.R.Co.ia,  Barb.  239 ;  laet  v.  Humphrey*,  1  E.  D.  Smith,  201). 

e.  Alle^tlons  to  ba  pooltlvQlr  made. — The  allegations  should  be  posi- 
tively made,  in  order  to  prevent  immaterial  issues  and  confusion  ;  so  doing  . 
does  not  indicate  that  the  pleader  has  personal  knowledge  of  the  facts  alleged 
(TWiswff  T.  i)&fe,7How.  ^1);  and  in  that  case  the  words  "as  the  plaintiff  is 
informed  and  believes,"  following  allegations  of  the  complaint,  were  stmck 
out  as  redundant.  Generally,  however,  the  courts  indulge  pleaders  to  the 
It  of  allowing  them  to  make  the  allegations  on  information  and  belief 
may  t.  Maimer,  S  Sand.  654).  Thus,  in  an  action  on  a  note  t^  an  assignee 
thereof,  it  was  held  the  plaintilf  might  allege  an  information  and  belief  that 
defendant  made  the  note,  and  in  a  complaint  fbr  goods  sold,  the  plaintiff  may 
idlegR  the  sale  on  Information  and  belief  (Bi  John  v.  Btert,  24  How.  377).  So 
an  allegation  on  belief,  as  thus,  "  the  plalntifi'  b^ietxi  the  note  was  presented," 
was  held  sufEEcient  {Ra^aay  v.  Mather,  S  Saud.  654 ;  HoaeU  v.  Fnaer,  1  Code 
Rep.  N.  8.  370 ;  8  How.  S31).  8o,  an  allegation  that  "  the  facta  are  true,  as 
defendant  has  been  informed  and  believes,"  was  held  suffident,  as  equivalent 
to  an  averment  "  upon  information  and  belief  of  the  existence  of  the  fkcts" 
{Fry  V.  SenntU,  1  Code  Rep.  N.  B.  249).  But  the  allegations  must  be  poal- 
tively  made  to  entitle  the  plaintiff  to  an  injimctton  founded  on  the  allegation! 
to  the  complaint  {Orockfr  v.  BtO^r,  S  Abb.  183 ;  Leeg  v.  Las/.  S  id.  90 ;  ltal«au 
T.  Bernard,  13  How.  404).    In  SieMit  v.  Qrttm,  (6  Abb.  82],  the  allegationi 
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were  &11  made  {xidtirely ;  the  pl^tiff  afterwards  amended  b^  msUag  tlie 
allegations  "  OB.  infonnatioD  ana  belief ;"  it  was  held  they  were  UDnecesaarv 
—and  in  N.  T.  MarHed  Iron  Work*  v.  8milh  (4  Daer,  874),  It  Is  said,  whether 
the  focte  are  atated  upon  information  or  knowledge,  it  is  equally  the  ex)atenc« 
or  the  &ct  that  U  averred ;  hence  the  fonn  of  avennent  Is  a  matter  of  In- 


a  pleading,  the  nature  and  sonrce  of  the  Information  apon 

which  the  pait^  relies  in  niakinK  an  averment  of  facia  on  information  and  be- 
lief, does  not  vitinM  an  independent  averment  of  such  &cls  (Borrvat  v.  Jfflf- 
bank,  G  Abb.  28). 

b.  Pleading  a  written  liwtniiaeiit. — Justice  Duer,  In  Fairbankt  v.  BlomO' 
fttld,  3  Daer,  353,  aald.  The  safest  course,  where  the  action  is  founded  on  a 
written  instrument,  is  to  annex  a  copj,  and  refer  to  it  as  part  of  the  com- 
plaint. (See  sectiun  1G2,  pott.)  And  where  that  is  done  any  beta  recited  in 
the  instrument  are  to  be  considered  as  alleged  in  the  complaint  [Slack  v.  Heath, 
1  Abb.  S31 ;  4  E.  D.  Smith,  95 ;  afflrmed,  Court  of  Ap[«!alB,  June  1860 ;  and 
eee  Haggarl  v.  Morgan,  I  8c)den,  433  and  note  to  g  1601  An  allegation  that 
a  party  did  "  execute  a  release,"  held  not  suOlcient  {Haldi  v.  Peet,  23  Barb. 
STO).  A  complaint  on  a  apeclal  contract  should  set  out  its  provisions  eitlier 
in  form  or  legal  effect,  and  allege  performance  or  excuse  for  non-pprfonnance 
(Brown  v.  Cdie,  1  E.  D.  Sniitli,  283).  An  objection  to  a  pleading,  that  the 
legal  effect  of  a  written  instrument  is  given  instead  of  the  instrument  itseit 
can  be  taken  only  by  demurrer  {KeUogg  v.  Baker,  IG  Abb.  287) ;  and  a  party  will 
not  be  required  to  set  out  a  written  instrument  if  It  appear  that  the  instrument 
is  lost  {Keliogg  v.  Baker,  15  Abb.  287).  In  a  complohit  on  a  written  instrument 
In  a  foreign  language,  it  is  sufflcient  to  give  a  copy  of  the  instrument,  although 
it  would  be  better  to  set  out  the  legal  effect  of  the  instrument  (JToumy  v. 
Ih^otly,  12  Abb.  138). 

e.  Where  it  is  necessary  in  pleading  to  allege  the  consideration  for  making 
an  instrument  in  writing,  it  is  suQicicnt  to  say  that  it  was  for  value  received 


(Frindit  v.  OaruOeri,  IB  N.  Y.  428  ;  Itennon  v.  Couehman.  1  Code  Rep.  1 
AmMm  V.  Elkiiu,  2  Code  Rep.  80  ;  2  Sand.  678 ;  and  see  Brmen  v.  Bo.  Michigan 
)o.,  6  Abb.  273),    But  pleading  a  bargain  and  sale  of  land,  it  should  be 


alleged  to  be  for  a  valuabU  con^deration,  and  not  "  for  the  consideration  there- 
in mentioned"  (SargeaiU  v.  Reed,  2  Sir.  122tti  The  presumption  is  that  a 
note  was  given  upon  a  sufficient  consideration  (Ti^Ua  v.  Blood,  21  Barb.  655). 

d.  Where  a  atatute  prescribes  the  giving  an  Instrument  and  its  purport,  it  is 
consideration  enough  to  support  the  instrument  that  it  was  given  pursuant  to 
tlie  statute  (SUi^k  v.  I^th,  1  Abb.  381 ;  4  E.  D.  Smith,  95 ;  affirmed,  Co'L  of 
App's.,  1860;  Morajtgt  v.  Mudge,  6  Abb.  241V  It  need  not  be  alleged  that  It 
was  taken  pursuant  to  the  statute  {Shavi  v.  TobUia,  3  Corns.  190). 

e.  No  delivery  need  be  alleged  in  terms,  the  avennent  of  the  making  of  an 
instrument  in  writing  is  equivalent  to  alleging  a  delivery  (PnVuKa  v.  VaniOitn, 
10  N.  Y.  420 ;  EtUUw,  V.  Myen,  10  N.  Y.  231 ;  Xa  tiiyeUe  Int.  Co.  v.  }ioger»,  30 
Barb.  401) ;  so  the  averment  of  indorsement  of  a  negotiable  insirament  im- 

5 lies  a  delivery  (ff*.  of  LavmiOe  v.  Edimrdt,  11  How.  217 ;  Grimeeld  v.  Lacertj/, 
Duer,  aOl ;  Jlf  T.  Murbled  Iran  Woria  v.  Biailh,  4  Duer,  302  ;  Taylar  v, 
Gorbiere,  8  How.  388);  and  that  the  plaJntiOa  are  holders  and  owners  [Gomi. 
ffk.  V.  SmiJA,fl  Abb.  118 ;  17  How.  487). 

/  Where,  in  an  instrument  for  payment  of  money  the  name  of  the  payee 
Is  left  blank,  With  intent  that  such  instrument  may  lie  transferred  by  dflivcry, 
the  holder  may,  in  a  complaint  on  sucli  instrument,  allege  that  it  wue  deliver- 
ed to  some  person  unknown,  and  afterwards  came  to  his,  plaintiff's,  poBse». 
sion  {Hubbard  v.  If.  T.  A  Harlem  It.  R.  Co.,  14  Abb.  275). 

g.  Where  the  plsintiff  claims  a»  the  indDnee  of  a  negotiable  instrument,  he 
should  allege  that  the  instrument  was  indorsed  to  him.  But  where  liu  clalnu 
Of  tlu  am^aee,  whether  of  a  negotiable  or  non -negotiable  instrument,  he 
should  allege  that  the  instrument  was  aaaigned  to  him  {B^noi  v.  Jane,  11 
Barb.  620 ;  Whild  v.  Brown,  14  How.  283).  An  allegation  of  indorsement  of 
a  non-negotiable  instrument  coupled  with  an  allegation  that  the  plaintiff  was 
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holder  and  owner,  wns  bdd  mfficient  (ftvun  t.  fifcAonbon,  30  N.  Y.  473 ;  1 
Boaw.403).     Beennf*,  Id  noteloaectiou  111,  p.lOT^.A. 

A.  Hcldar  and  Owaa. — An  allegation  that  plabtifF  ts  holder  and  owner  te 
muieceasftrf  {StteUiu  t.  Vj/«ri,  19  K  Y.  331 ;  C'onn.  fi'it.  v.  ifmM,  9  Abb.  IIS ; 
17  How.  4S7)i  and  embarrassing  (CAddinol  t.  BooiA  18  Abb.  249;  22  How. 
93).  Am  kllemtion  that  the  iDBtrumeot  was  delivered,  indoraed,  or  asdgned 
to  the  plMntlS;  implies  that  be  is  owner  and  bolder  {MitduU  t.  HyiU,  12  How. 
460 :  24  N.  T.  547 ;  BiOingt  t.  Jant,  II  Barb.  620 ;  Bk.  of  LtmmOe  v.  mmtrdt, 
II  How.  217 ;  Qrinoold  y.  Laixrtg,  8  Duer,  891 ;  .V.  T.  Marbled  Iron  TVortt  v. 
amith,  4  Duer,  3S2). 

b.  A  plaintiff  may  recorer  wltbaut  Ijeing  In  tact  the  holder  of  the  inatra- 
inent  sued  upon,  as  where  the  instrument  is  destroyed  or  lost  ^  R.  S.  406; 
Suptir.  of  Litiinffiton  v.  WTiile,  30  Barb.  70 ;  Damond  r.  Biet.  1  Hilton,  530 ; 
Jie*  Ariel  v.  Legsett,  10  N.  Y.  58S),  or  in  possesBion  of  the  defondanl  {tkaWt  v. 
MeClure,  5  East.  476;  Selden  t.  PringU,  17  Barb.  460).  The  question  is, 
whether  he  is  the  real  party  in  interest,  or  trustee  of  an  express  trust,  or  per- 
son autlioiized  to  sue  by  statute ;  if  he  is,  he  may  recover  {Jtooi  v.  Piiee,  23 
How.  372  ;  BatterfleUl  v.  Macomber,  id.  150). 

«.  The  plaintiff  is  certainly  not  required  to  aver  negatively  that  since  the 
instrument  was  transferred  to  him,  he  has  not  transferred  it  to  another  (Taylor 
T.  Corbiert,  8  How.  388 ;  see  p.  204  e). 

if.  Where  the  defence  is  that  the  pMntiff  Is  not  the  holder  and  owner,  i. «., ' 
not  the  real  party  in  interest,  it  should  be  set  up  as  new  matter,  lAomng 
how  ^r  why  the  plaintiff  is  not  the  rca'.  parly  in  interest  (Arthur  r.  Beait*,  1 
Ei.  608 ;  ftw»CT- T.  Wei«A,  8M.&  W.  609;  Barter  v.  i«»non,  13  Jur  246;a'aw* 
T.  Chilton,  17  Law.  Jonr.  Ea.  8-S45 ;  Dt  SatUe*  t.  Searlt,  11  How.  477).  But 
it  has  been  held  that  where  it  is  alleged  in  terms,  that  the  plaintiff  is  the  hold- 
er and  owner,  under  a  mere  general  denial  of  that  alkgatioQ,  the  defeddant 
mav.  on  the  trial,  show  the  plaintiff  not  l4i  be  the  real  party  in  interest  (HuU 
V.  Whfeler,  7  Abb.  4 12 ;  BulUrfield  v.  Maeomber,  22  How.  150 ;  Tayl^  y.  Gor- 
bier',  8  How.  388;  HokUin  v.  Biee,  15  How.  1  ;  see  eorUra,  Hatch  y.  ftef,  28 
Barb.  ■'582 ;  WilA^tpoaa  v.  Van  Dolor,  15  How.  266 ;  Broum  v.  Ryekman,  13  How. 
313 ;  FleUTtt  y.  Boget,  G  Ssiid.  6M ;  8e^  T.  EagU,  17  Barb.  580 ;  reversed,  S  . 
Eeman,  542). 

t.  Perhaps  the  tme  rule  ia  as  thus ;  Where  the  instmment  never  was  de- 
livered, indorsed,  or  assigned  to  the  plaintiff,  where  he  n*iier  iiia»  lh6  real 
party  in  interest,  that  fact  may  be  shown  on  a  general  denial  of  the  allegation 
of  delivery,  indorsement  or  asugnment,  but  where  the  plaintiff  has  once  been 
the  real  party  in  interest,  and  bas  ceased  to  be  so,  then  to  entitle  the  defend- 
ant to  show  the  determination  of  the  plaintid's  title,  he  must  plead  the  &cl8 

/,  Plaintiff  mnnt  ahovr  tftle. — Thus,  where  it  appears  on  the  &ce  of  the 
complaint  that  although  the  note  in  suit  Is  in  the  posaesaian  of  the  plaintiff^  it 
Is  nevertheless  the  properly  of  another,  the  complaint  does  not  state  a  cAse 
of  action  in  the  plaintiff  (mmn-  v.  Smedles,  6  Abb.  205 ;  28  Barb.  468).  And 
so,  where  it  appeared  on  the  face  of  the  complaint  that  the  plaintiff  held  the 
note  as  tmstee,  as  a  collateral  security  only,  under  a  trust  instrument  which 
eipreisly  autborized  him  to  sell  it,  but  did  not  expressly  authorize  him  to  sue 
upon  it,  the  complaint  was  on  demurrer  held  insufficient  (Neiaon,  v.  Ealon,  7 
Abb.  806,  reversing  a  C,  15  How.  805).  An  allegation  that  the  plaintiff,  the 
ofScer  of  a  bank,  was  dniy  authorized  to  sue  on  behalf  of  the  bank,  is  not 
sufficient  (Myeri  v.  Maehado,  14  How.  149 ;  6  Abb.  198). 

g.  An  alleealion  that  the  note  in  suit  "  for  value  received  lawfully  came  to 
possession  of  these  plaintifis,"  held  a  sufficient  alle2Blion  of  title  in  plaintlflb 
(Lte  Y.  AinOie.  4  Abb.  403 ;  1  Hilton,  277 ;  and  see  Taylor  v.  ObrWere,  8  How. 
888):  and  an  allegation  that  the  piaintiffisnow  the  bona  flde  holder  and  owner 
without  showln»t  how  he  acquired  such  ownership,  was  held  sufficient  (Bol- 
^tii\  V.  ak»,  IS  How.  1). 

A.  In  an  action  b;  the  assignee  of  a  chMI«l  note,  an  allegation  of  the  in- 
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doraemenl  of  the  note  I^T^c  payee  to  the  pI&intifT,  and  that  he,  ptalntiff,  la  the 

holder  and  owner,  ia  sumcient  avermont  of  aedgnment  to  plaintiff  '{Brown  r. 
Bieliara»m- 20  N.  Y.  473). 

a.  BemUe,  that  In  alleging  an  agsignment  of  anotejiayalile  in  nterduuiize.  it 
should  be  averred  that  it  was  for  consideration  {Jjondau  t.  Leeg,  1  Abb.  376). 

h.  Ownership  of  a  note  is  snfticientlj  ahown  by  alleging  its  making,  indoise- 
meet,  and  detiveiT  to  the  plaintiff,  though  coupled  with  the  statement  "  thai 
It  was  by  the  Bank  of  Commcice  which  tlten  held  the  same,  presented  for 
payment,"  Such  statement  only  imports  a  holding  for  collection  (FarTnen 
Bank.  (£e.,  t.  WadKwrth,  %\  N.  Y.  5471  And  where  the  complaint  allied 
that  the  note  in  suit  was  delivered  to  W.  B.  ^for  $a*d  Bunk  (the  plaintiff),  and 
that  iaid  note  was  held  and  owned  by  plaintifl,  it  was  held  to  be  a  aufflcient 
av«'ment  of  ownership  (Qim(j»n  Bank  v.  Hodff»rM,  4  How.  63;  see  ib(t  t. 
Bratt^S  Barb.  662 ;  Parker  v.  ToUm,.  10  How.  334 [  TFAito  v.  Bnmia,  14  How, 
282 ;  Thomta  v.  Danumd,  12  How.  82L). 

e.  Where  til)e  is  once  shown  in  plaintiff,  its  continuance  is  presmned,  and 
need  not  be  allegml  ( Van  Betuttlatir  v.  BoneiUcl,  24  Barb.  303 ;  eee  p.  303  «). 

d.  V71th  le^MOt  to  aot*  valid  at  common  law,  but  legalated  aa  to  tli» 
tnodeof  peTfbmiaiioal>7ttAtats,it  issufflcient  to  use  anch  certainty  of  allega- 
Uon  aa  was  sufScient  before  theatatute.  Thus,  in  pleading  In  complaint,  a  pn>- 
miae  to  pay  the  debt  of  another  (SUrn  v.  Drinker,  3  E.  D.  Smith,  4(W ;  Hitiiard  t. 
Av»tin,  17  Barb.  141 ;  ElH-ng  v.  Vand^lgn,  4  Johns.  237)  or,  a  coDlract  relating 
to  real  esWle  (Linin^f^i  v.  Smttt,  14  How.  4B3 ;  ReyaMt  v,  Dunkirk,  <fic,  R. 
R.  Go.,  17  Barb.  617 ;  C/utmplin  v.  FariiJt,  11  Paige.  406),  or,  an  acceptance  ofa 
bill  of  exchange,  it  need  not  be  alleged  li^  be  In  writing  (and  aee  Deirey  v. 
Hoag,  15  Barb.  808  ;  Jloraa-  v.  Wood.  id.  371 ;  WSUami  v.  In*.  Co.  <^N.  Amer., 
8  How.  373 ;  and  flonJ:  0^  ioui»pi««  V.  EWtoardi,  11  id.  218;  Fooler  v.  If.  T. 
/wfem.  IM.  Co.,  83  Barb.  150 ;  Oi^  v.  S<uh,  4  Barb.  449  ;  Muriton.  v.  Jonti,  18 
Barb,  466 ;  BaigU  v.  Chad,  34  Barb.  191 ;  W-itiibum  v.  fiYajUdin,  28  Barb.  27 ; 
7  Abb.  8 ;  and  see  dida,  contra,  Thuman.  v.  Stetent.  8  Duer,  609 ;  Le  Bag  v. 
Bhavr,  %  Duer,  62tj ;  Merwin  v.  UamiUon,  9  Ehier,  248 ;  and  5  Band.  68 ;  also 
WiUfiiimi  v.  Int.  Co.  of  N.  Araer.,  9  How.  373).  In  an  answei*  It  is  otherwise : 
If  a  defendant  seta  up  a  contract  which  is  required  to  Ik  in  writing,  hemnstso 
state,  or  his  answer  is  inaufflcient  {Taylor  v.  IliB-try,  1  Gale,  83 ;  11  Law  Jour. 
Ex.  73 ;  but  Bee  10  Barb.  S68 ;  Com  y.  Barber,  1  Raym.  451). 

«.  Matter  in  aggraTation. — Matters  intended  In  aggravation  of  damages,  so 
Eir  as  thoy  can  be  distinguished  from  avermonla  essential  to  the  statement  ct 
the  cauae  of  action,  may  always  be  given  in  evidence  to  ahow  the  ?mo  aninio, 
without  being  pleaded  (Ku«efi  v.  3facQu.itleT,  1  Camp.  49,  n. ;  Saek  v.  MeChet- 
neg,  3  Yales,  473 ;  Wam»  v.  Mate,  8  Binney,  548 ;  Kan  t.  MeLanghUn,  2  Serg. 
&  R.  469 ;  3  St&r.  N.  P.  SS) ;  aggravating  circumstances  should  not  be  pleaded 
((fame  V.  Crom«Ji,  8  Starlc,  R  mi ;  Moion^  t.  Doun,  IS  How.  366;  aee,  how- 
ever, Boot  V.  FOiter,  0  How.  87  ;  Bri-wer  v.  Tmvide,  IB  How.  380,  Index,  Ab- 
enini) ;  and  when  alleged  In  the  complaint  are  not  traversable  (BaU*  r.  Loomii, 
fi  Wend.  134 ;  Oilbert  v.  BouTidt,  14  How.  48). 


ral  demand  of  relief;  but  such  damages  as  are  the  natural,  although  m  .  . 
etaary  result  of  the  injury,  are  termed  special  damages,  and  must  be  stated  in 
the  complaint  ( Vanderdice  v.  Nfiel^m,  4  Coma.  183 ;  Hogarl  v.  BurkhalUr,  S 
Barb.  585 ;  Laraaay  v.  Perkini,,  10  N.  T.  871 ;  Solm*  v.  Liai,  16  Abb.  311.)  or 
the  plaintiff  cannot  prove  them  on  the  trial.  (£owt.  JreSffr,  2  Kem.383; 
ifofcrMjf  T.  Doiei,  15  How.  265 ;  Spenee  v.  MtyntU,  3  New  Mag.  Caa.  IB.)  An 
averment  of  special  damage  is  required  to  tte  inserted  to  prevent  a  surprise 
upon  the  defendant,  and  it  is  not  traversable  {Moloney  v.  Dow,  15  How.  365); 
except  where  the  special  damage  is  the  fonndation  of  the  cause  of  action,  hi 
that  case  it  is  a  material  allegation,  and  if  not  controverted,  is  admitted.  IFvr' 
ring  V.  Uarrti,  2  M  &  Rob.  5 ;  see  14  N.  Y.  B36 ;  1  E.  D.  Smith,  460.) 
g.  In  an  action  ngainet  a  sheriff  for  neglecting  to  retnm  an  execntion,  it  ia 
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not  atrrmarj,  to  enable  the  plaintiff  to  recover  more  Qian  nominsJ  dunaoM, 
either  to  allege  or  prove  special  dama^    (Ledgard  v.  JonM,  3  Selden,  500^ 

a.  In  an  acUon  for  a  breach  of  contract  the  plaintiff  is  conflaed  in  hia  re- 
covery to  the  breach  alleeetl,  and  cannot  recover  on  any  other  grontkdB.  Thus, 
where  a  complaint  set  Torth  a  contract  by  the  defendants  to  tmneport  the 
idaintiff  in  a  particular  steamer,  and  alleged  a  breach  in  not  conveylnr  the 

Cntiff  in  that  vessel,  without  either  averring  an  obligation  upon  the  defen- 
ts  to  pro\dde  a  anbstitute  in  the  event  of  the  vessel'B  Ioh,  or  claiming  any 
damage  by  reason  of  their  neglect  or  refiiBal  to  forward  him  in  some  otfaer 
vessel,  held  that  the  oaly  damages  ths  plaintiff  was  entitled  to  was  the  return 
of  hia  psBBOfe  mcHiey  and  intere!(t.  (5)w«  v.  Kamfcrftitt,  18  Barb.  322.)  That 
was  all  the  damage  necessarily  arl^g  Trvra  the  breach  complained  of  or  im- 
plied by  law.  If  the  plaintiff^  was  aFtually  damnified  bevond  that,  he  should 
nave  specified  in  bis  complaint  the  particular  damage  he  had  anatained.  (Bo- 
gart  V.  Btirkhalter,  2  Barb.  HSG.)  In  an  action  on  a  contract  to  indemnify  and 
save  harmless  one  party  ttom  any  daim  or  demand  of  another,  the  compUinl 
mnal  allege  aetuai  damage ;  bat  on  as  indecaalty  to  save  trom  legal  iiaiHila, 
there  the  complaint  need  only  allege  a  liability,  and  the  pMntiff  may  recovei 
without  allying  actual  damage  {McOee  v.  ifunt,  4  Abb.  8 ;  Crippea  v.  Tliemp- 
ton,  6  Barb.  534.) 

i.  An  alli^tion  of  special  damage  that  by  reason  of  the  negligence  of  defto- 
danta,  "  plaintiff  was  and  would  be  compelled  to  pay  (100  for  medical  attend- 
ance, funeral  expenses,"  held  sufficient  on  demurrer.  [Boeder  v.  Orvubg,  18 
Abb.  SS5.) 

«.  As  to  the  damages  in  an  action  fbr  caosinff  death,  see  AUAqf  v.  Woff,  2  Hil- 
ton, 844 ;  22  N,  Y.  Ss  i  Curbi  V.  Bodiater  A  SifnieMe  R'R  20  Barb,  m ;  7U- 
Icyv.  i/tKlwn  R  R.  B.  Co-.WS.  Y.  471 ;  aa  to  damages  for  deaOi  of  wife,  see 
Ltieat  V.  A'tie  York  Cent  if.  £.  21  Barb.  246. 

See  pMf,  Cbcenanf,  Falte  Impritrniinvtii,  LHnl,  PromiM  to  Marry,  Bonett. 


s  claim  for  special  damage,  the  defendant  n 
witness  whose  testimony  was  material  as  1 
Ung,  12  How.  208.) 

tbet*  nteet»arii  to  b»  itatedin  jxtrUaiiar  aUion*. 

e.  Aoconut  stated. — [The  material  allegations  are, — (1)  tbst  plaintiff  and 
defendant  came  to  an  accounting  together ;  (3)  on  sacb  accounting  defendant 
found  Indebted  to  plt^tiff;  (3)  which  defendant  promised  to  pay;  (4)  and  has 
not  paid.] 

/  What  constitntes  an  account  stated  is  a  question  of  law.  (Loekwiod  7, 
7Wn,  1  Eeman,  170,  and  see  Brum  v.  Hone,  2  Barb.  086 ;  Tetand  v.  Sprofut 
IS  Peters,  SSO :  Learmauth  v,  Orandin^.  4  H.  &  W.,  SG8).  A  compUnt  stated 
thai  ttiedefendant,on,ftc..  was  Indebted  to  the  plaintiff  in  (446  upon  a  balance 
of  an  account  stated  and  then  due  to  this  plaintiff,  which  the  defendant  then 
and  there  promised  to  pay,  but  he  has  n^lected  to  pay  the  same,  except  a 
payment  of  (190  on  account,  and  he  remains  indebted  to  the  plaintiff  in  the 
sum  of  (396,  wltb  interest.  The  defendant  demurred,  on  the  ground  that 
bets  sufficient  to  constitute  a  cause  of  action  were  not  staled.  The  superioi 
court  at  general  term  held  that  the  complaint,  although  loosely  drawn,  waa 
■ufBcient,  and  the  demurrer  was  overruled  (©roAom  v.  Camman.lSHow.  860; 
and  see  Mittmbeyer  v.  Jfcwwd,  18  How.  830;  Knary  v.  Ptate,  30  N.  Y.  63). 
The  giving  a  promissory  note  is  priTna-faeie  evidence  of  an  accounting  {LaJie 
t.  Tjwm,  2  Selden:  401).  The  iimt  when  the  account  was  stated  need  not  be 
allegedtiarfv.  iaM,lHom4HurL478;71>owl.  P.  C.  189;  4M.4W.  678; 
B^ty  T.  Hurliam,  1  Per.  &  D.  S8 ;  4  DowL  S21). 

a.  AdTono  ol/dm  lo  real  estate,  compl^nt  in  action  to  determine  {Siger  t. 
Ua^,  88  Barb.  02),  and  complaint  ior  that  uid  othet  relief  (aee  Woodi/att  v. 
yted,  0  Abb.  22^ 
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a.  ABunlt  and  tMtter7^[The  nuterial  allegation  is,  tlkftt  defimdut  aft 
uulted  and  beat  pldoUff.] 

b.  Tbe  (»inp1aint  may  OMe  the  busiaesB  and  employment  of  the  parties, 
and  Ibe  object  and  Intent  of  the  assault,  together  with  the  atatemeDt  that  it 
caused  the  plaintiff  to  be  ridiculed,  Ac,  and  tbia  held  not  to  be  immaterial  or 
irreScvant.  Although  not  eaecotial  to  entitle  the  plaintiff  to  suBtainhia  action, 
these  allegations  are  material  on  tbe  question  of  (lamaees,  and  maj  be  proved 
{Saal  r.  fimmr,  B  How.  S7  i  and  see  OitUrl  y.  Boundt,  14  How.  46).  So  whera 
the  complaint  alleged  thai  on,  •&(:.,  the  defendant,  with  loud,  boiaterous,  and 
abusive  language,,  made  an  assault  on  plaintiff,  nnd  seised  him  b;  the  bodj, 
&C.,  and  tlien  and  there,  in  the  presence  of  divers  persona  publiabed  of  and 
concerning  the  plaintiff  the  words,  "  You'  peijured  yourselt,  and  I  will  send 
you  lo  tbe  Stole  priaon ;"  and  then  and  there  pushed  and  jammed  about  the 

ElaintifC  The  defendant  demurred,  alleging  that  two  causes  of  action  were 
npioperly  united  :  The  demurrer  waa  jvcrruled,  and  by  the  court,  "  Tbe 
complaint  in  fact  conUins  but  one  cause  of  action.  The  ^Jlegations  relate  to 
a  single  transaction,  and  no  more ;  they  state  what  was  done  and  said  ou  tbe 
occasion  referred  to.  Each  constitutes  a  part  of  tbe  re*  geila.  What  la 
alleeed  to  have  been  done,  would  sustain  an  action  for  personal  injury.  What 
la  alleged  to  have  been  said,  would  sustain  an  action  for  an  injury  to  the  repulA' 
tion.  The  wbole  together  constituting,  as  it  does,  but  a  single  transaction, 
makee  but  a  single  cause  of  action  "  {Brei/'fr  v.  TempU.  15  How.  288).  In  an 
action  for  an  assault  and  battery,  tbe  ntaintiff  was  allowed  to  amend  bis  com- 
plaint on  tlie  trial  by  inscrtins  an  allceation  that  the  defendant  "  wounded 
the  pl^ntiff  imd  bit  off  both  bis  ears  "  (llaguit  v.  Dt  Hari.  12  How.  SZ'i).  A. 
woman  upon  whom  a  rape  baa  been  committed  ma^  maintain  an  action  for 
tbe  injury.  The  gist  of  the  action  is  the  force  and  violence,  and  it  should  ap- 
pear fram  tbe  complaint  tha't  the  connection  was  agunst  the  will  of  Ibe  plain- 
tiff. In  stating  Iter  cause  of  action,  it  is  suSlcient  if  Ibe  complaint  conforms 
to  what  was  Ibrmerly  essential  in  the  way  of  averment  in  actions  of  trespass 
for  injuries  to  tlie  person  {Kanig  v.  ifoK,  8  Abb.  384 ;  2  Hilton,  S23). 

c.  AivBTd.— A  complaint  upon  an  award  which  directs  bne  party  to  pay  Vt 
tbe  other  a  sum  named,  on  demand,  and  provides  that  on  payment  by  the  one 
of  that  sum  and  the  receipt  of  it  by  the  other,  each  shall  execute  and  deliver 
to  the  other  a  releiaerafunofalldemanda,  unless  it  avers  tlie  delivery  or  tender 
of  sucli  release,  or  an  offer  to  dcliverthe  same  on  payment  of  tbe  sum  so  award- 
ed, docs  not  stale  facts  sufflcient  to  constitute  a  cause  of  action,  notwithstandliig 
it  avers  a  demand  of  payment  and  a  neglect  and  refusal  bj  tne  defendant  to 
pay  tbe  sum  awarded  {ft>&  v.  Biii'i(,2BoBw.  11).  The  objection  can  be  t^m 
ou  an  appeal  ^m  the  Judgment  if  the  tender  or  offer  was  not  proved  on  th« 
trial.  (Id.) 

d.  As  to  a  complainnt  to  set  aside  an  award  for  defects  not  appearing  on. 
it*  &ce,  ace  Barroite  v.  MiUdanJc.  5  Abb.  2a ;  AlUn  v.  Oaipin,  9  Barb.  2'° 


e.  Banking  assoolattooa Banking  associations  raaj/  sue  or  be  sued  by  or  tn 

the  name  of  their  president  {OilUU  y.  Moody,  8  Coms.  4T9 ;  Com  v.  Meduiniei 
ffking  Alto.,  1  Sand.  883 ;  Eitiil  Rioer  B'k.  v.  Judah,  10  How.  135) ;  in  which 
case  the  allegation  must  be  that  the  eorporaiion  and  not  the  pliantiff  or  tA^  dt- 
fendant,  did  this  or  that  (DtlaHeld  v.  KmDty,  24  Wend.  a45 ;  GhrMophrr  t. 
Btoddujlm.  S  id.  38 ;  7'homat  v.  IhUdn ,  22  liJL  9 ;  Worden  v.  WortUnglon,  2  Barb. 
868 ;  Merrill  v.  tieaman,  2  Selden,  188) ;  for  tbe  action  is  bj  or  against  the  cot' 
poration,  not  by  the  president  in  right  thereof  (Z/Oimm  v.  Vail,o  Abb.  229). 

f.  In  an  action  on  a  bill  of  exchange,  the  complaint  alleged  that  the  plais- 
tiffwas  one  of  the  public  registered  officers  of  the  Royal  Banh  of  Liverpool, 
which  was  a  banking  compaLiy  duly  conaliluted  and  existing  under  the  lawa 
of  the  kingdom  of  Great  Britain,  and  as  siicb  officer  was  duly  authorized  and 
empowerM  to  Commence  any  and  all  proceedings  at  law  and  in  equity,  on 
bebalf  of  said  tmnk,  and  that  the  suit  was  brought  for  the  benefit  and  on  b»- 
holf  of  the  e^d  bank.  The  complaint,  in  otiier  respects,  was  in  the  usual 
form,  and  contained  all  tbe  necessary  avermenls  to  charge  the  defendant.  The 
defendant  demurred  on  the  ground,  among  others,  (1)  that  the  complaint  did 
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not  stite  bds  iTifBdeDt  to  constitate  a  caoae  oT  action ;  {1^  tluu  the  action  WM 
not  prosecuted  In  the  name  of  the  real  party  la  interest ;  beld  that  Uie  demurrer 
ttndd  not  be  sust^ned  on  the  first  ground,  but  could  on  the  second — the  aver- 
meut  tliat  the  plaintiff  was  daJf  mMurriftd  lo  bring  the  action  on  bchatf  of  the 
bank  waa  not  in  sTennent  of  a  fact,  but  a  conclu»on  of  law ;  and  that  the  cora- 
^aiot  was  defective  in  not  setting  forth  the  existence  and  terpis  of  the  act  of  par- 
oamait,  if  an;,  under  which  the  bank  was  organiied  and  an  authority  given  la 
Oie  plaintiff,  as  one  of  its  registered  oSceta,  to  sue  on  its  behalf  (.&v«r«  r. 
Madudo,  14  How.  149  ;  6  Abb.  198). 

a.  Bcmi— (3ee  JTndaiaking:)  A  complaint  which  alleges  tbat  "  defendant 
Mode  his  certain  bond  or  obligation,  sealed  with  his  seal,  and  in  the  words  and 
flgnres  followiag"  setting  out  acopy  of  the  bond,  and  alleging  that  defendant 
has  not  paid  the  sum  uierein  mentioned,  or  any  part  tliereof,  and  that  the 
whole  amount  i»  due  is  sufflcient ;  it  ne«d  not  allege  any  delivciV  {La  Fagette 
I-u.  Go.  V.  Begen,  30  Barb.  481). 

b.  In  actions  on  bonds  for  the  breach  of  any  condition,  other  than  for  the 
payment  of  money,  or  for  any  penal  sum  for  the  non-performance  of  any 
oorenant  or  written  agreement,  the  plaintiff  la  required  to  state  in  his  com- 

flaint  the  specific  breaches  for  which  the  actirai  is  brought  (3  R.  8.  878,  §  5; 
Wend.  3« ;  6  i6.,  454 ;  4  lb.,  370 ;  ffMtern  fffc  v.  Shenooad,  29  Barb.  383). 
His  rule  has  been  held  to  apply  to  actions  on  bonds  given  by  non-resldcnt 
plamlife  to  secure  defendants'^  costs  (5  Hill,  37).  But  that  it  did  not  apply  to 
actions  on  bonds  for  payment  of  money  by  installments  (17  Wend.  831 ;  aar- 
nwiH  V.  Bairiek,  3  Barb.  193) ;  nor  to  actions  on  bonds  for  the  payment  of  an 
annuity  (3  Wend.  454;  5  Hill,  37).  The  several  breaches  alleged  are  in  the 
nature  of  distinct  causes  of  action  {Beae\  v.  Bartnu,  13  Barb.  SOS). 


d.  Attacbmuit  bonds. — In  an  action  on  an  attachment  bond,  the  plaintiff 
b  bonnd  io  show  that  he  has  sustained  some  damage  by  reason  of  the  attach- 
ment He  cannot  recover  on  the  mere  Gtct  that  the  plaintitf  in  the  attachment 
did  not  sQccecd  ( Winxn-  v.  OreuU,  11  Paige,  578V  In  an  action  on  a  bond 
riven  for  the  appearance  of  a  judgment  debtor  under  attachment,  in  proceed- 
mgs  supplementary  to  eicculion,  it  is  not  necessary  to  set  forth  in  the  com- 
plaint, the  issuing  or  return  of  an  execution  uosati^ed.  nor  that  an  order  was 
made  for  the  attachment  {K^  y.  MeCormUk,  2  E.  D.  Smitli,  SOS) ;  but  in  an 
action  upon  a  iKind  given  on  [he  arrest  of  a  party  upon  an  attachment  issued 
for  a  contempt,  the  plaintiff  should  state  in  the  compWnt  his  connection  with 
the  attachment,  and  how  he  was  aggrieved  by  the  acts  of  the  defendant 
{BaynoT  v.  Clark,  3  Code  Bep.  230). 

«.  In  a  complaint  on  a  bond  given  to  MCUr«  the  discharge  of  a  warrant  of 
attachment  issued  under  the  act  for  the  collection  of  demands  agunst  ships, 
the  plaintiff  should,  to  sustain  the  b<md  as  a  statute  eecurltv,  not  only  aver 
the  mcta  showing  that  such  warrant  of  attachment  waa  duly  issued,  and  that 
the  t)ond  was  duly  executed  by  the  defendants,  snd  that  the  claim  of  the  cred' 
itor  has  not  been  paid,  but  also  the  bond  waa  delivered  to  the  ofBccr  by  whom 
the  warrant  of  attachment  was  issued  in  such  wise  that  It  became  his  duty  to 
grant  a.  discharge  of  the  warrant  {Clark  v.  Thorp,  i  Bosw.  880).  If  such  aver- 
ments be  made  it  will  be  presumed  the  offlcer  did  his  duty,  that  Ilie  applicant 
for  the  discharge  obtained  the  benefit  thereof,  and  that  so  the  bond  became 
operative  in  the  plaintiff's  favor  as  a  statute  security,  although  it  is  not  averred 
that  the  officer  approved  the  security  nor  that  the  dlscliaree  wns  granted,  nor 
that  the  vessel  was  released  from  the  custody  of  the  sheriff.  The  acceptanca 
of  the  bond  by  the  officer  would  import  that  he  approved  of  the  securiff ; 
and  if  the  warrant  whs  not  in  tbct  discharged  nor  the  vessel  released,  the  de- 
fendant  must  set  up  such  &cts  as  a  defence.  {Id.) 

f.  But  when  the  complaint  does  not  aver  that  the  bond  was  delivered  to 
the  officer,  nor  that  he  approved  the  security,  nor  that  an  order  for  the  dla- 
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charge  of  the  irarniiit  wia  granted,  aor  that  the  ymsA  tkas  been  reletsed  from 
CDBtodj,  Bsld  complaint  cannot  be  eustaiDed  mood  the  bond,  redded  merely 
■a  a  BtatntOTj  security.  (Id.  see  Palmer  v.  Jlelont,  6  Cal.  -651).  Bui  each  a  bond 
la  nevertheless  a  Talid  Becurily  and  not  merely  a  voluntary  obligation  ;  the 
seals  import  consideration,  ana  the  condition  being  the  payment  to  ibe  pUin- 
tiff  of  the  claims,  &c.,  exhibited  which  should  be  eBtabliBlied  to  have  been  sub- 
^ting  liena  upon  the  vessel,  and  a  breach  of  the  condilioo  being  alleged,  the 
compkint  U  sufficient  notwilhslanding  it  does  not  show  the  full  compliance 
-with  the  statute.  (M) 

a.  Bood  of  a  Railroad. — For  the  form  of  a  complaint  on  a  railroad  bond, 
see  ifiVfcr  v,  JV.  T.  d  ErU  R  K  Go,,  8  Abb.  431 ;  Rabbard  t.  N.  T.  A  Barkm 
S.  R  Co.,  U  Abb.  273 ;  36  Barb,  286. 

1.  Bxscuton'  ixinda.— An  action  may  be  maintained  on  nn.  executor's  or 
adminislnttor's  bond,  when  forfeited  by  the  non-payment  of  a  sum  decreed  by 
the  surrogate  to  bo  paid  to  a  legatee  or  creditor  pursuant  to  3  It.  8.  72,  g  19, 
though  the  decree  baa  not  been  docketed,  nor  an  execution  issued  and  re- 
turned, and  though  the  bond  has  not  tieen  assigned  as  authorized  by  Laws 
1837,  p.  rS-X  §g  S3  to  65 ;  Laws  1844,  p.  W,  M  1,  2  IThe  FtopU  t.  &uM,  4 
Denio,  &SI).  The  complaint  must  ^ow  the  surrogato  had  jnrisdiction 
(JToAinuy  v.  Gunter,  10  Abb.  431). 

e.  9eplet^  bonds. — In  an  action  on  a  replevin  bond,  the  complaint  need 
not  slate  that  tlie  bond  was  executed  en  beh/Uf  ot  the  plaiD(il!bin  the  replevin. 
{Shma  V.  Tobiat,  3  Cums.  190.)  And  when  tlie  action  is  on  a  bond  executed  to 
a  coroner,  the  complaint  need  not  state  that  the  writ  of  replevin  was  directed 
to  the  coroner.  That  fact  will  be  presumed  from  giving  the  bond  to  Mm.  (/i) 

d  Conatabls'a  bonda. — An  action  on  a  eonslable'a  bond  In  the  dty  of  New 
York  could  only  be  prosecuted  al\er  Judgment  against  the  coustable,  and  after 
leave  to  put  the  bond  in  suit  obtained  fhim  the  court  of  Common  Pleas  {DobU 
T.  Kruger,  4  E.  D.  Smith,  3S0  ;  see  Carpenter  v.  Doody,  1  Hilton,  465  ;  Jfoyor 
0/  JK  t.  V.  Brea,  2  Hilton,  500 ;  eee  Mo^or  ofN.Y.Y.  Lyoia,  24  How.  280,  as 
to  entry  of  judgment  in  such  actions). 

«;  lAst  bood.— In  an  action  on  a  lost  bond,  It  is  not  necessary  to  allege  the 
loss  in  the  conyjlaint  (Sujjn-.  qflAmngilon  y.  tt7»fe,  80  Barb.  72). 

Bee,  Pleading  a  Written  ItMrvmeni. 

f.  BOla  of  exohangs. — (See  PromittoTy  note*,  and  sect.  162,  poll.) 

g.  Zi)don«e  against  aooeptor  and  makor. — The  complaint  alleg^  the 
making  and  acceptance  of  two  drafls,  and  then  alleged  that  "  payment  of  both 
of  said  drafts  was  duly  demanded  at  maturity,  and  that  the  same  were  there- 
upon duly  protested  for  non-payment,  and  that  notice  thereof  was  duly  given 
to  the  said  indorsers."  A  demurrer,  that  the  complaint  did  not  state  ^cts 
Hufflcient,  &c.,  was  overruled (iroodfrury  T.  Saekrider,  S  Abb.  405:  PfiMT. 
MeCtaee,  3  Abb.  354 ;  PaJututoque  Bk.  v.  Martin,  11  Abb.  291 ;  Fenw  t. 
WMamt.  14  Abb.  SIS). 

A.  Where  the  complaint  alleged  that  the  defendants  made  a  certain  accept- 
ance, a  copy  of  whicn  was  net  out,  that  the  payee  indoraed  it,  that  the  defend- 
ants were  radebted  to  the  plaintiff  thereon  in  an  amount  speciBod, — this,  on 
motion  to  continue  an  li^iinction,  was  held  a  suffldent  statement  of  a  cauie 
of  action  (Lety  t.  Lea,  6  Abb.  80). 

i.  A  complfunt  which  alleged  the  drawing  of  the  bill,  describing  It,  a  de- 
livery of  it  to  the  pavee,  who  then  and  there  Indorsed  it  and  delivered  it  so 
Indorsed,  and  thereafter  and  before  maturity  the  same  came  lawftilly  into  the 
possession  of  plaintiffs  for  value,  thnt  ssid  bill  is  past  due  and  unpaid,  and  the 
defendants  are  now  Jointly  indebted  to  plsintifb  thereon  in  the  sum  of  |1,200, 
is  sufficient  {Phdf*  v.  Fers^tim,  IB  How.  148). 

j,  Chooka. — (See  sect.  162,  poaf.)  A  complaint  In  an  action  by  the  payee 
against  the  drawer  of  a  check,  must  allege  notice  to  the  maker,  of  a  demand 
and  non-payment  of  the  check ;  and  where  In  such  an  action  the  complaint 
averred  that  the  check  had  been  delivered  to  the  plaintiff  for  value,  and  that 
its  payment  had  been  demanded  at  the  bank,  but  it  had  not  been  paid,  with- 
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oat  iny  a7«rment  of  notice  of  Chis  demand  and  non-payment  to  Hie  plaiDttflr 
or  of  any  fact  exeats  notice,  it  was  on  demurrer  held  Insufflcient  (oAuO*  t. 
Depuy,  3  Abb.  252).  Where  the  piaintitf  In  an  action  on  a  check  relie«  on 
hOa  which  excuse  notice  of  presentment  and  non-payment,  ho  must  stata 
tacit  bets  in  his  complainL  An  averment  of  due  notice  will  not  tie  sustained 
tn-eridence  of  facts  excusing  nblice  (Qarrey  r.  Fbvler,  4&nd.  865,  and  sea 
OuUfy  V.  Morton,  1  Eernan,  Ss  ;  Holma  v.  Hi^ttet,  5  Selden,  525). 

0.  Promlaaoiy  aaoaa.—{3«e  Bill  of  SaslutTtge,  and  Bection  162,  pat.)— By  f«- 
amr. — Where  a  plaintiff  claims  tiue  to  a  note,  by  virtue  of  his  appointment 
n  receiver  of  an  insurance  company  styled  A.,  and  the  note  is  payable  to  a 
company  atyled  B.,  the  complaint  sliould  contain  averments  to  show  that  the 
note  in  suit  does  in  fact  form  part  of  the  asseta  of  the  A  company.  Thus,  if 
after  the  mslunK  of  the  note  the  style  of  the  company  had  been  changed,  the 
complaint  should  allege,  that  the  company  was  originally  incorporated  in  the 
name  A,  and  transacted  business  in  that  name,  and  so  transact^  business  at 
the  time  the  note  was  mule,  and  that  afterwards,  hy  virtue  of  the  act  of  &&, 
it  na  reorganized  in  the  name  of  B., — and  then  set  ont  the  proceedings  hj 
■wiaA  he  was  appointed  receiver,  Ac  {Hyait  v.  MeMahon,  25  Barb.  457). 

b.  Sato  aicned  la  a  Stra  nam«.— In  an  action  against  J.  H.,  H.  H.  &  J.  C, 
tte  complaint  set  out  a  note  signed  "  J.  H.  &  Co.,  and  indorsed  U.  KL  A  J.-C. 
The  plamtia*  claimed  as  indorsee.  Defendant  demurred  for  not  slating  fact* 
sofflcient,  Ac,  and  the  objection  was  ttiat  a  note  made  by  J.  H.  ft  Co,  was  not 
the  note  of  J.  M.  Ttie  objection  was  held  good,  and  that  it  was  an  objection 
wliich  migikt  be  taken  under  that  ground  ot  demurrer.  To  have  made  tlie 
eotnplaint  snfflcient.  It  should  have  been  alleged  that  J.  H.  made  the  nolfi  in 
the  name  of  J.  H-  A  Co.  [Price  t.  MeCbm,  S  Duer,  S44 ;  eeeBallv.  OorOort,  ft 
JL  &  W.  845 ;  Tigar  v.  Qord&n,  id.  347). 

e.  Again irt  makBTr—A  complaint  that  defendant,  on,  ftc.,  fbr  value  received, 
made  and  delivered  to  plaintiff  his  promissory  note  in  writing,  payable  to  the 
order  of  the  plaintiff,  and  endorsed  by  him,  of  which  the  foirotvinglB  a  copy: 
New  York,  July  1, 18a3.  Slxtv  days  after  date,  I  promise  to  pay  to  the  oixler 
orE.E.  $304  for  value  receivei— J.  M.  That  there  ia  due  and  owing  the  said 
jdajntiff.  the  said  sum  of  $-204,  with  interest  tberecm,  from,  Ac,  wherefore  the 

C'  ilifT  demands  Judsmenl  for.  &c,.  was  on  demurrer  that  it  did  not  state 
sufficient.  &c. ;  held  sufBcient  [KeMlru  v.  Jfjent,  IB  N.  T.  231 ;  reversing 
R  C.  9  E.  D.  Smith,  83).  Where  the  compl^nt  stated  that  on,  Ac.,  defendant 
made  his  promieaory  noie,  dated  on  the  day  last  named,  whereby,  on  demand, 
he  promised  U>  na^  to  the  plaintiff,  or  his  order  $3,500,  for  value  received,  and 
then  and  ther«  aelivered  sard  note  to  the  plaintiff.  And  defendant,  though 
often  requested,  has  not  paid  said  note  or  any  part  thereof,  and  the  whole 
amoont  thereof  is  now  remaining  doe  and  unpaid.  Tlie  defendant  demurred 
for  not  stating  sufficient  facta  to  constitute  a  cause  of  action.  The  complaint 
held  safficient  {Jfifilo  v.  Hairiix/n,  T  Abb.  447,  and  note). 

d.  In  Oentt  v.  daj/re.  12  Abb.  847,  a  compl^t  as  follows  was  on  demurrer 
b^  to  be  Bufflcient :  that  defendant  at,  Ac,  made  his  [ffomlBSory  note  in  wTit- 
inf.  dated,  &c.,  whereby  be  promised  to  pay,  two  monttis  after  Uie  dat« 
thavof;  to  the  order  of  the  Hanover  Bank  $400  for  value  received,  and 
although  said  note  t>ecaine  dne  before  the  commencement  of  this  action,,  jet 
defendant  has  not  paid  same,  and  plaintiff  says  he  is  the  lawfbl  holder  aniT  - 
owner  of  said  note,  and  defendant  is  Justly  indebted  to  him  thereon  in  $400 
principal  with  Interest  Itom,  Ac. 

a.  Where  the  complaint  alleged  that  on,  &c.,  "  the  defendant  by  his  promis- 
worr  note  in  writing,  for  value  received,  promised  to  pa;  to  P.  [i^e  plaintiff], 
or  beam,  tlte  sum  of  $83S  with  interest,  and  he  has  not  paid  the  same,  bnt  b 
Jnatly  indebted  to  the  plaintiff  therefor,  wherefore  the  plaintiff  demands  Judg- 
ment, Ac,  on  demurrer  it  was  held  sufficient  {PeeU  v.  Braa,  6  Barb  062).  But 
I7  Uie  court,  "  This  complaint  is  very  loose." 

/.  A  complaint  alleged  the  making  of  the  note  by  the  defendant  John  Tot- 
ten,  payable  to  the  order  of  the  defendant  William  Totten ;  that  John  Tolten 
delivered  the  note  to  William  Totten,  ''who  tberenpoa  Indorsed  tbeBanuHuI 
14 
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duly  delivered  it ;  nod  said  note,  before  It  became  due,  was  duly  delivered  to, 
Bud  came  into  tbe  possessioD  of  tbe  plainUSk"  Tlie  defendant  demurred  on 
the  ground  that  tbe  complaint  did  not  4tata  facU  Buffioicnt,  &c.  The  plainUff 
moved  for  judgment  on  the  demum'r  as  frivolous.  The  molion  was  denied, 
and  the  complaint  held  insuffldcnt  in  not  alle^ng  liow  tlie  oole  was  indorsed, 
whether  in  blank  or  otiierwise,  nor  by  whom  it  was  delivered  to  the  plaintiff 
(Parker  t.  Tolien,  10  How.  2a4).  And  wtiere  a  complaint  alleged  that  the  de- 
fendant on,  &c.,  made  his  promi?sory  nole  in  wriline,  dated  on  that  day, 
wliereby,  for  value  received,  he  promised  to  pay  to  W.  Rork  or  order  $132, 
Mix  months  after  date,  fur  value  received,  wilh  use,  and  then  and  there  deliv- 
ered the  said  nole  to  the  said  W.  liork ;  Ihia  was  followed  by  a  copv  of  the 
nole,  purporting  to  be  signed  by  (he  defondanl ;  and  tlien  followed  an  allo- 
0ition  thut  the  plaintiff  was  the  hnnajUU  holder  and  owner  nf  tlie  said  notOi 
tliat  the  defendant  had  not  paid  the  same  or  any  part  Ihercof,  hut  was  justly 
tndcbled  to  the  plaintiff  tlierefor.  On  demurrer  that  tbe  complaint  did  not 
Btatc  facts  sufDcient,  &c.,  it  was  held  that  the  complaint  whs  insufficient,  as  it 
did  not  show  that  W.  Rorfe  had  ever  indoRed  the  note  or  otherwise  passed  his 
interest  therein  ( ffXifa  v.  Braien,  14  How.  383  ;  and  see  Thomaa  v.  Desmond^  13 
it  331).  But  where  the  complaint,  after  alleging  (It  J9  preaumeti ;  the  report 
does  not  say  so)  the  making  of  tbe  note,  also  alleged  that  the  note  "  was  auly 
endoraed  by  the  payee,  and  transferred  to  tbe  plaintiff  for  a  good  and  valuable 
eonaideratioo,  and  that  the  defendant  had  not  paid  the  same,  but  was  justly 
indebted  t«  the  plalntilT  therefor," — the  defendant  demurred  on  the  ground 
that  tbe  complaint  did  not  state  tacts  auBlcient  to  constitute  a  cause  of  action, 
«nd  it  WBI  contended  ttiat  It  was  not  shown  that  the  plaintiff  was  the  holder 
•nd  owner  of  the  note.  Tbe  demurrer  was  adjudged  frivolous  {Taylor  v.  Cbr- 
biere.  8  How.  388).  And  where  a  complaint  on  a  pronuaaory  note  alle^  that 
be  defcmvant  made  the  note  payable  to  hia  own  order,  and  indonwd  it  to  J. 
Jr.,  and  "  Oi«  fiainiyff  it  noie  Qm  bona  JiiU  holder  and  ottner  of  tlte  note,"  the 
defendant  demurred  on  llM  ground  "  that  no  facia  were  stated  showing 
lum  the  plaintiff  l>ecBme  the  holder  and  owner  of  the  note."  On  mulioa  for 
udgment,  Harris,  J.,  held  the  demurrer  tHvolous;  that  the  comftlalnt  slated 
enough  to  entitle  the  plaintiff  to  recover  (ifobtein  v.  Rice,  IS  How.  I).  And 
where  tbe  complaint  averred  that  the  defendant  made  his  nole  to  the  Atlas 
If  utual  Ins.  Co.  or  order,  and  that  the  company  indorsed  it  and  transferred 
and  delivered  it  to  the  plaintiffs,  but  did  not  expressly  aver  that  the  transfer 
was  made  pursuant  W  a  resolution  of  the  board  of  directors — Held,  on  demur- 

r,  that  if  such  resolution  waa  neccsaary,  it  was  implied  and  provable  under 
n  that  the  company  transferred  the  note  {JVelion  v.  Ealon,  15  How. 
m5:aeeMecAame^B'l^gA»to.Y.hpriagVnilesShaOo.,2SBMbAlBi 
revVg,  13  How.  327 ;  K  7.  FuxiiinQ  Derrick  Co.  v.  N.  J.  Ore  Co.,  8  Duer,  ««). 

a.  The  complaint  set  forth  that  tbe  defendant  made  his  promissory  note  In 
these  words :  (date)  On,  &c.,  I  promise  to  pay  to  V.  C.  (the  plaintiff),  agent  of 
the  compaoT,  B.  G.  &  Co.,  $5,000,  i<»  which  I  am  to  receive  stock  of  said  com- 
pany to  the'amoQDt  of  $5,000,  value  received ;  A.  Briabane  (the  defendant).  It 
tlicn  alleged  the  delivery  of  said  note  to  plaintitr,  iia  non-payment,  and  that 
defendant  was  indebted  thereon  $5,000.  Thedefendant  demurred  that  the  com- 
plaint did  not  state  ficta,  &c.  The  demurrer  was  sustained,  principally  on  the 
grounds  that  the  instrument  set  out  was  not  a  promiaaory  note,  and  that  there 
'  was  no  allegation  thattheplalntiffhodcvertenderedthe  stock  to  the  defendant 
(CangUtrant  v.  Britbane,  ik  How.  487 ;  8  Bosw.  471). 

*.  Querff.— Where  a  nole  is  made  by  A,  payable  to  B  or  his  order,  and  in- 
dorsed in  blank  by  0,  can  B  sue  C  as  maker  or  guarantor  of  the  note  (See  Wo- 
(grbary  v.  Sinclair,  16  How.  838 ;  7  Abb.  399 ;  fl  id.  20 ;  ifnrpAy  v,  MenJtani,  14 
How.  180  ;  fliiAn  v.  HuB,  4  E.  D.  Smith,  6(14 ;  ffuiiek  v.  Hund.  1  Bosw.  431)  t 
He  can  {Moore  v.  Cnm,  19  N.  Y.  237 ;  17  How.  885 ;  Spiei  v.  QHmore,  1  Corns. 
821 ;  GoUrM  v.  Conklin,  4  Duer,  45). 

0.  Agcdnat  indoner  or  Indoraer  and  maker. — As  against  an  indorser,  the 
complaint  must  allege  presentment  at  the  place  where  made  payable,  andntui- 
payment,  and  notice  to  tbe  Indoraer  of  such  presentment  and  non-payment 
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{SpeBmanr.  W*ider, SJiow.  7 ;  Pria  v.  ifeCliMtie,  9  Oaet.Ui;  BptTteerr.  Bogtrt 
litem.  Work*,  17  Abb  1 10).  An  allegation  that  the  Dote  was  proteOed  is  not  im 
anmient,  nor  equivalent  to  an  avemient,  that  the  note  bad  been  dolj  pre- 
toiied  for  paynieiit  to  the  maker,  and  that  payment  had  been  refused  (Pric*  t. 
MeClaee,  8  Abb.  U4  j  and  6  Duer,  547). 

a.  In  an  action  against  two,  one  aa  maker  and  the  other  aa  endorser  of  a 
pTomisaor;  note,  payable  to  the  order  of  the  plaintiff  and  cndotKed  bv  liiin, 
the  complaint  averred  tliat  the  note  was  made  by  the  defendant,  O.  F.  M.,  and 
"fbt  a  furtber  inducement  to  the  plaintiff  to  accept  the  same,  was  endonteil  lir 
Ibe  defendant  M.  1.  K.,  and  was  tbcn  delivered  and  endorsed  by  the  plaiiitilf,'' 
ud  tben  set  oat  the  note  and  alleged  demand  and  refusal  of  payment  and  no- 
tice tbereoC  The  defendant,  the  alleged  maker  of  the  note,  demurred  tlint 
Ibe  complaint  did  not  state  faots  sufBdent  to  constitute  a  cause  of  action.  The 
danurrer  was  allowed,  and  8  Band.  047 ;  3  Duer,  40,  were  referred  to  IMurpba 
T.  MerthanU,  14  How.  190). 

i.  In  Ftilupiioiiue  Bank  i.  Martin,  11  Abb.  391,  it  was  held  that  a  complaint 
■gainst  an  endorser  which  alleged  that  the  note  was  duly  presented  and  pay- 
ment detnanded,  but  it  was  not  paid,  and  it  was  thereupon  duly  protested  for 
M)n-paym«it,  "  and  due  notice  of  such  noo-paymcnt  was  given  to  defendants" 
wu  held  insufficient  on  the  ground  that  notice  of  rum-payTTttJit  was  not  noUco 
tddu/tonor  (see,  howev^,  Femer  t.  Wiiiiamt,  14  Abb.  31^ 

c  To  cliarge  the  endorter  on  a  nole  payable  at  «  particular  place,  the  note 
most  be  presented  at  that  place,  and  in  a  complaint  against  such  endorser. 
imsentment  at  that  place  must  be  alleged,  but  an  allegation  that  tlie  note  at 
KBtority  was  dtdg  presented  to  the  maker  for  payment,  was  held,  by  force  of 
lection  162.  a  aufltcient  averment  of  presentment  at  the  place  named  {Ferrer 
T.  WiBianu,  14  Abb.  210 ;  see,  however,  Fuh^iogue  Bank  t.  MarUn,  11  Abb. 

my 

d.  Where  the  complaint  alleges  the  making  of  the  nole,  its  endorsement  by 
the  payee  W,  D.,  to  plaintiff,  andthat  payment  of  the  note  was  duly  demanded 
It  matnritv,  and  it  was  thereupon  dnly  protested  for  non-payment,  and  notice 


t.  A  complaint  on  several  promlasi 
payment  of  all  of  which  la  claimed  u  „  „        .  .    _   _ 

teinporaneonsly  with  the  notes,  thai  In  case  of  any  default  in  payment  of  the 
notes  tke  whole  amount  should  (brthwith  become  due  and  payable,  le  suffi- 
ciently detlnile  aud  certain,  if  it  alleges  the  making  of  ttia  notes  in  considera- 
tion of  an  indebteduesa  in  their  amount,  and  the  making  of  the  agreement, 
without  stating  when,  where,  or  how  the  indebtedness  arose  (Brmea  v.  Ho. 
Mkk.  B.S.Co.,6  Abb.  237), 

/.  A  complaiDt  which  alleged  that  8.  W.  W.,  and  W.  W.  aa  bis  surety,  on, 
4c.,  at.  &C..  made  their  promissory  note  in  writing,  whereby  they  promiseti 
to  pay  to  F.  W.  or  order,  ninety  days  after  date,  $100  for  value  ret^elved ;  that 
■ud  V.  W.  endorsed  said  note  to  plaintiff,  and  that  when  said  note  be- 
came dnc,  it  was  dnly  presented'  for  parent  to  defendant  S,  W.  W. 
and  payment  duly  demanded,  bnt  was  not  paid,  and  due  notice  given  to  de- 
fendants W.  W.  and  F.  W.  that  plaintiff  is  the  lawful  owner  and  bolder  of 
■aid  note,  that  same  is  not  paid,  and  that  defendanta  are  indebted  to  plainUff 
thereon  in  $100,— was  held  sufficient  {O^ood  v.  Whittie»ey,  10  Abb.  1S4). 

g.  PminiH"  noto. — In  an  action  on  a  premium  note  to  recover  an  assess- 
ment a  demand  of  payment  before  action  brought  should  be  alleged,  mmUt 
(SurSnit  v.  Soot,  13  How.  611). 

A.  Iiost  nota — Deatroyad  iiot& — A  plaintiff  cannot  recover  on  a  lost  note 
without  giving  the  bond  required  bv  2  li  8.  400  {DermoTtd  r.  iUee,  1  Hilton, 
53D ;  and  see  8n^  v.  Ftmng,  3  Barb.  MS) ;  bnt  where  the  note  baa  been  d»- 
itroyed.  the  owner  may  mMntiUn  an  action  for  the  amoont  vritbout  giving  a 
bond  (Dei  Arlet  v.  Uig^,  16  N.  Y.  882). 
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a.  jyubaatmiot  oofea.— Compltdnt  uainrt  banker  for  dlshonoting  noU 
{Manftii  T.  WOkantt,  1  B.  A  A.  416). 

A.  Cairlan — for  non-deltreiy  or  loM  of  gooda. — [The  material  all^^tloiM 
are,  (1)  defeadanU  were  common  carriers ;  (8)  recdved  plaioliiTB  eooda ;  (8)  lot 
reward  paid  [or  to  bepud]  tliemj(4)imdertoot:U>carrf  and  deuver;  (5)  tha 
non-delivery.] 

e.  Unless  the  plaintiff  alleges  In  the  complaint  that  the  defendants  wen 
common  canieTB,  they  cannot  be  held  reapoiiHible  in  that  cliaracter ;  and  unless 
it  L9  alleged  that  tjie  defendantB  received  or  were  to  receive  compensation, 
tlieir  promise  lo  carry  will  be  regarded  as  made  witliout  conuderation 
{Bruiid  V.  Htnmlaer  &  R.  Va.,  9  Barb.  158).  It  is  not  necessary  to  aU^o 
M-bat  was  the  reward  paid  or  to  be  p^d  (3  New  Rep.  458 ;  13  East,  114,  note  a; 
2  Ld,  Raym.  115);  and  perhaps  stating  that  the  defendants  received  implies 
that  they  wera  to  be  paid  therefor  (JfiJton  v.  Wat  it  U.  Corp.,  18  N.  T.  448). 
It  seems  no  previous  demand  6f  ttae  goods  is  necessary  [BAroeder  v.  Htiditm 
R  R  Co.,  G  Duer,  SSj.  It  is  not  necessary  to  allj^e  that  the  loae  was  without 
any  fault  on  the  part  (J  the  pluntiff  {BieAardi  v.  WMeolt,  2  Buaw.  SOO). 

d.  What  must  be  alleged  In  a  complaint  to  recover  for  goods  received  liy 
one  railroad  to  be  transported  over  its  line,  and  over  a  line  connected  there- 
with,  and  lost  on  the  road  {H»mptl«ad  v.  2f.  Y.  C«M.  R  R  Co.,^  Barb.  003). 

e.  In  an  action  against  a  carrier  l>y  water  for  Ute  loss  or  g<JOds.  it  is  unne- 
cessary to  allege  Uiat  the  defendant  was  the  owner  of  the  vessel  in  which  the 
goods  were  shipped ;  and  if  an  allegation  of  ownership  is  made  it  is  immate- 
rial {Beanion  v.  Bavvitoji,  I  Horn  &  U.  40). 

/  For  injury  to  paflaengara — Where  a  railroad  company  undertakes 
gratuitously  to  convey  a  passenger,  and  he  receives  an  Iqjury  by  the  ncgll' 
gence  of  the  company's  agent,  ^e  company  la  liaUe ;  in  sui^  case  a  complunt 
which  stnti-d  that  defendants  received  plaintiff  as  a  passenger,  and  while  he 
was  a  passenger,  he,  by  the  n«ellgence  of  the  defendants  was  injured,  was 
held  to  BUte  a  cause  of  action  (A'aUffo.  v.  Wett.  R  &  Corp.  IS  N.  Y.  444). 

g.  For  refuitae;  to  oany  gooda.— In  an  action  ag^nst  a  common  carrier 
for  refusing  to  carry  goods,  it  is  only  neceaeary  to  aver  that  the  plaintiff  waa 
ready  and  willing  to  pa^  wbnt  the  defendant  was  legally  entitied  to  receive 
for  the  receipt  and  oamage  of  the  goods ;  it  ia  not  necessary  to  aver  an  actual 
tender  of  the  amount  (Pid^ord  v.  OraTtd  Jvnc.  BaHviaji  Cb.,  8  M.  >&  W.  872 ;  0 
D.  P.  C.  760). 

A,  Against  a  conatablD  foe  not  ratnniliig  an  axaoatlaB. — In  order  to 
maint^n  an  action  against  a  constable  and  his  sureties,  for  not  collecting  an 
execution  iasued  hy  ajusticeiof  Uie  peace,  the  plaintiff  must  show  a  valid 
Judgment  in  an  action  in  wliich  the  Jnstice  had  Jurisdiction  both  of  the  sub- 
jec^mattc^  of  the  action  and  of  the  person  of  the  Uctfandant  (FMtAroot  v. 
.  Dougiait,  31  Barb.  fittS).  6ee  ss  to  liability  of  constable  for  not  returning  exe- 
cutions from  district  courts  in  the  city  of  New  York,  Laws  1857,  vol.  1, 
p.  733,  §  07. 

i.  Tot  arni^na  money. — In  an  action  against  a  constable  for  surplus  money 
collected  by  bin;  on  an  execution,  the  complaint  must  show  that  the  r«tum 
day  of  the  execution  is  paBt,.a  demand  of  such  surplus  money,  and  a  refusal 
or  neglect  to  pay  the  same  (Borbi  v.  Atirandar  15  How.  572J.  And  the  eataa 
was  held  of  a  sheriff  [Ain^it  y.  Rt:^*,  8  Up.  Can.  Q.  R.  Bep.  375 ;  see,  tioiv- 
ever,  9  Iredell's  R.  807,  4B6). 

J.  Foi  Toftulng  to  reoeive  a  bond  and  dellTor  ftxida  takon  uodar  an 
attaohmant— See  Kamena  v.  Warner,  (6  Abb.  1S8 ;  4  Duer,  698  i  overruling  S. 
C.  15  How.  5) ;  see  Bond,  Meruj/  Becaved. 

k.  By  Di  agatawt  otnpoiatlaiia.^ — The  code  contains  no  new  ensctmenta  bx 
respect  to  pleadings  in  suits  by  corporations ;  and  the  provisions  of  art  1, 
tit  10,  ClLb,  pL  Sof  the  revised  statutes  are  expressly  retained  (Code,  g  471); 
to  that  the  rules  of  pleading  in  theae  actions  are  the  same  as  they  wne  at 
common  law,  with  only  the  modiflcations  Introduced  by  the  revised  atatutM. 
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)  14S,  Babd.  3.]  coRFORA-nom.  SIS 

AtCORiiiKmlawil  WU  wellsetlled  that  when  an  Kction  wu  brought  bv  m 
eorpwadoo  Uwy  need  not  show  how  ihey  were  incorporated.  •  •  •  »  • 
By  the  ravised  statutes  two  changes  were  introduced ;  Uw  first,  that  it  Bhoutd 
■a  Imixv  be  nnnmnnrj  for  a  corporation  ptsintiffto  prove  Itself  a  corporation, 
mlaaTla  corporate  eiisteace  was  denied  by  a  i^ea  averring  that  It  waa  not  a 
^fmgmtioa.  ■  *  •  •  The  other  was,  that  in  stating  or  averring  an  act 
of  moMporaUoa,  or  the  corporate  character  of  a  party  ploiatjff  or  derendant, 
it  ■hoDld  Dot  be  necessary  to  redte  the  character  or  die  proceedio^  creating 
the  oarporatifm,  or  to  set  foiUi  the  substance  of  such  act  of  mcorporo- 
(km,  bat  it  abould  be  enough  to  state  the  act  under  which  the  cor- 
pmtion  was  dvated,  by  ita  tiOe  and  the  dale  of  its  passage  (B'k,  of  'WaServiHt 
V.  BeU»er,  13  How.  372) ;  and  wtiere  (be  act  of  incorporation  has  been  amended 
it  is  aufflcieat,  after  designating  the  act  of  incorporation,  to  say,  "together  with 
the  aerei^  acts  amendator;  thereof"  (Sun  Jfut.  In*.  Co.  v.  Dunghi,  1  Hilton, 
SO  I  and  tee  Otacffa  4:  Sgraeutt  Plank  Boad  Co.  v.  BtM,  B  How.  8B0).  Bincethe 
code,  as  before,  a  domWic  corporation  plaintiff  needs  not  in  the  complaint  in 
any  m&oner  show  how  it  was  created  (id.,'  La  Fityette  Iru.  Co.  j,  Bogen,  30 
Barb.  491 ;  EUaabOApart  Mamtf.  Co.  v.  Camjiea.  18  Abb.  SB) ;  nor  recite  the 
title  or  the  date  (tf  the  act  of  incorporation  {SAoe  A  LetM^  ffk.  v.  Broun,  0 
Abb.  218  i  18  How.  308 ;  Kannedg  v.  Cotton,  28  Barb.  SB) ;  and  where  ptalntilTH 
foe  in  a  uaoie  which  is  appropriate  to  a  corporate  body,  for  example,  aa  The 
Union  Mutual  Insurance  Compan]',  the  plaintiff  will  be  intended  for  all  the 
sea  of  the  suit  to  l>e  a  corporation,  unless  the  contrary  be  averred  in  the 
T  (Laws  of  184A.  ch.  3U);  and  the  plaintiffs  need  not  aver  it  in  their 
CMnplainl,  because  it  is  a  general  rule  that  it  is  unnecessary  to  arer  anything 
hi  the  compl^t  that  is  not  required  to  be  proved ;  and  a  corporation  plain- 
tiff created  by  the  laws  of  this  Slate,  need  not  prove  its  eiisteuce  ou  the  trial 
of  the  cause  unless  the  defendant  shall  have  pleaded  that  the  plaintiffs  are  not 
a  corporation  {Mat  Jim.  Co.  v.  O^wni,  1  Duer,  708 ;  Hoii^ke  B'k.  \.  Htmkira,  4 
Sand.  875 ;  Melrop.  Jfk.  v.  Lord,  J  Abb.  185 ;  La  Fhyette  Iju.  Co.  v.  Bogen,  30 
Barb.  481 ;  XiyAt  v.  Bceretl  Fire  Jn*.  Co.,  &  Boew.  716) ;  and  a  mere  general 
denial  will  not  call  for  this  proof  [B'k.  "of  Qtne»te-v.  PaMin  B'k.,  8  Keman, 
S14:  eojUra,  Johtuoa,  Prttt.  de.,.y.  Kemp,  11  How.  188;  Bk.  ^Bimanav. 
mei&am,  18  How.  97;  7  Abb.  ISl;  and  eee  B'k.  qfLomOlfr.SHiaar^,  11 
How.  aiS). 

d.  In  an  action  by  a  Jbragn  corporation,  the  complaint  must  state  that  the 
pl^tlfb  are  a  coiporauon,  except  in  the  cases  where  the  defendant  is  estopped 
from  denying  the  mcotpo  ration,  as  by  having  contracted  with  the  ^intimi  by 
their  corporate  name  (Onifuef^uf  Ba-ok  v.  Smm,  Q  Abb.  168 ;  17  How.  487). 
Tbns.  where  the  plaintiffs  aued  as  The  Fre^dent,  Directors  and  Company  of 
the  OMinwticut  Bank,  cloirolng  to  recover  as  the  endoreee*  of  notes  made  by 
the  defendants,  but  did  not  aver  that  they  were  a  corporadon,  held  on  demur- 
rer that  the  compl^nt  wte  Insufficient  (i^) ;  and  subscribers  to  a  stock  sub- 
Kriptlon  cannot  question  the  right  of  the  corporation  to  sne  {JOvkqo  PbtnJt 
Boad  Co.  T.  BniM,  5  How.  690). 

t.  In  an  action  brought  bv  a  religious  society,  the  pl^tiffb  must  prove  their 
corporate  existence,  if  that  fact  is  denied  bv  the  answer  (JftModte  Em*.  {Tnton 
rTAurcA  T.  F^dcet,  28  Barb.  436 ;  effd  19  N.  T.  484). 

n  action  by  the  officer  of  a  joint-stock  company,  the  allegation  In  the 

.  .1.-..  .1.-.  .1. >.  .  i^>_.  -.--1 ij,  aaB(Jciation,  con- 

„ ._ierlbeactof  1849 

lelating  to  such  suita,  a  materia]  sod  issuable  allegation  \^TiSany  v.  MUkHM, 
10  Abb.  204). 

d.  A  plaintiff  by  suing  a  defendant  by  a  corporate  name,  admits  the  mrpor- 
ateexinettoeoftiiedefaidant,  and  must  be  held  to  have  admitted  the  per- 
IbrmBDM  by  it  of  all  such  ads  as  by  it«  charter  were  conditions  precedent  to 
ba  entering  upon  a  stale  of  Iwal  exktence  (7^  iVp^  T.  S/OMimiiooi  ntrnptt* 
Co.,  20  Barb.  C24). 

«.  In  satng  a  corporatlcm  br  its  corporate  name,  tbe  plaintiff  need  not  set 
oat  the  act  of  incorpontion  (Jknidanl  v.  (h^onSaga  .Ann.  Cot^..  19  Barl).  STS), 
BM  allege  that  defendants  are  a  corpontion  (Z^AO  T.  StmN/t  ln»  Oo,  S  Boiw. 
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710).  If  thedefend&nlstuti  a  corporate  name,  uid  as  such  contract  tbeoUiga- 
tion,  the;  cannot,  when  sued  by  Buch  corporate  Dame,  set  up  that  the?  are  not 
n  corporation  (id.) ;  and  where  the  complBinl  alleged  Uial  "  the  defendant  ia  an 
Incorporated  compan;,  doin^  busineaa  al  Morioh,  in  tbe  county  of  Bssex,"  it 
waa  held  Bufflcient,  and  that  the  court  would  not  intend  tbat  tlie  defendant 
ft-aa  a  fore)^  corporation  {Aarnie  t.  Amer.  Mintrai  G).,  11  How.  26).  In 
Hunter  v.  Hii±&k.  Iron  and  liatAine  Co.  (20  Barb.  493),  the  complaint  com- 
menced bj  Btatinjr  that  the  def^danla  were  a  manu&ctuiinK  isompany,  formed 
under  the  act  of  Marcli  32,  1811 ;  and  nothing  more  was  said  as  to  the  corpor- 
ate character  of  the  plaintiS  No  ohiedion  was  mad&  See  Sbrttgn  (bniertt- 
tion,  BtockJu^da: 

a.  In  actions  In  the  local  courts  ofcitiea  mentioned  in  section  83  of  the  Code 
of  Procedure  aeainst  domestic  coiporadons  transacting  their  business,  or  beep- 
ing an  office  within  such  cities,  it  ta  not  neceseury  for  the  compltdnt  to  ^ow 
that  the  defendants  transact  their  general  business  or  keep  an  office  within 
such  city  (Gam  Mt.  Bank  v.  Wetiem  Tran^.  Co.,  IB  Abb.  B18,  noU). 

b.  The  title  to  the  rights  of  action  against  a  corporation  on  its  dissolution,  U 
to  the  personal  estate,  passes  either  at  common  law  to  the  people,  or  under  the 
statute  to  a  receiver.  A  creditor  of  a  dissolved  corporation  (in  another  Stale, 
with  judgment  and  execution  returned  unsatisfied)  cannot  sustain  an  sction 
againat  such  corporation,  unless  he  shows  that  the  right  of  action  does  not 
Dasx  to  the  neoote.  or  to  a  receiver,  or  tlist  the  receiver  colludes  with  the  de- 

n  be  appointed  (liniAam  v.  Bont,  IS  How.  204). 


o  be  valid  aod  authorized  b;  the  charter  of  the 
corporation  until  the  contrury  appears;  and  therefore  in  an  action  on  such  a 
note.  In  the  courts  of  this  Stale,  Uie  complaint  need  not  show  that  the  making 
the  note  sued  upon  was  an  act  within  the  corporate  power  of  Iho  company 
dt;fuiiilunt,  or  pursuant  to  a  resolution  of  the  board ;  if  in  fact  the  note  was 
made  in  violation  of  the  defendant's  chart<^  of  incorporation,  that  is  matter  of 
defence  {N.  T.  Flaniing  Derrick  Co.  y.  Jf.  J.  Ore  Co.,  8  Duer,  M8 ;  Hnitiead  v. 
Mayor  of  JV.  T.,  G  Barb.  318 ;  see  A'rfwn  v.  Eaton,  15  How.  805 ;  7  Abb.  8M ; 
Ogden  v.  Raymond,  B  Bosw.  63 ;  MaJumiei  Bi^g  Auo.  v.  Spring  VaUei/  Shot  (Jo., 
20  Barb.  419 ;  rev's'g  13  How.  227 ;  Mau  v.  AnereH,  10  N.  Y.  449 1  see  po«t  in 
note  1(1  g  149 ;  What  may  be  denied). 

As  to  foreign  corporations,  see  sect.  427,  pott. 

d  A  corporation,  or  the  receiver  of  a  dissolved  conioration,  cannot  main- 
tain an  action  for  usurious  premiums  paid  on  loans  {BtitteraioTth  v.  ffBrwu,  7 
Abb.  460;  26  Barb.  187;  10  How.  503). 

e.  Covenant. — In  as^gning  a  breach  of  covenant,  "It  must  distinctlyappear, 
by  express  words,  or  by  a  necesaaiy  implication,  Uist,  admitting  the  truth  of 
the  facta  stated  in  the  complaint,  the  defendant  lias  broken  the  covenant  in  its 
true  sense  and  meaning.  The  words  of  the  covenant  need  not  be  literally, 
but  must  in  all  cases  be  substantially  tbllowed  "  {Sehenk  v.  NayW,  3  Duer, 
678).  Therefore,  where  the  complaint  alleged  a  lease  of  a  basement,  contain- 
ing a  covenant "  that  the  defendant  should  not  let  or  underlet  any  other  part 
of  tlie  building  as  a  restaurant  or  porter  house,"  and  then  alleged  a  breach  as 
follows;  "  Plamtiffs  show  that  on,  Ac.,  a  porter-liouse  was  opened  on  the  flrst 
floor  above  the  basement  so  let  by  plaintilT  to  defendant,  which  porter-house  Is 
still  occupied  as  such,  to  the  great  damage  of  plnintlS^,  and  in  violation  of 
defendant's  agreement  as  above  slated," — s  demurrer  on  the  ground  that  the 
It  did  no-   -— "-■- ■--- ^.-.■.—    


complaint  did  not  state  facts  Bufllcient  to  constitute  a  cause  of 
sustained,  because  the  complaint  did  not  sliow  any  breach  of  the 
the  covenant  is  not  general,  and  is  limited  to  the  personal  acts  of  the  defend- 
ant ;  and  the  breach  does  not  allege,  chat  any  of  the  acts  supposed  to  constilnle 
the  breach,  were  done  by  the  defendant,  "fhe  words  "  in  violation  of  the  de- 
fendant's agreement "  are  added,  but  these  words  aver  only  a  conclnwon  of 
law ;  and  as  the  averment  is  not  justified  by  any  &cts  slated  in  the  cont- 
pl^t,  the  averment  is  irrevelant  and  nugatory ;  and  eea  Lynch  r.  Jfurnqr,  31 
How.  IH. 
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$  142,  Biibd.  2.]  obebitob's  bill.  215 

A.  "Wliere  a  coTenant  was  that  Oi^  (the  defendants)  would  not  cany  on  anj 
tnde,  a  breach  alleging  that  oite  had  carried  on  trade  ww  held  iosufficjeat 
{Luareaee  t.  Kidder,  10  Barb.  B42). 

b.  An  averment  that  a  boat  has  been  greatly  damasred,  and  Is  constantlj  de- 
predating in  value,  by  reason  of  being  withdrawn  ttum  navigalioD  anU  lud 
np  at  the  dock,  and  from  want  of  care  to  her  safe-keeping,  and  from  tlie  de- 
fendaut's  neglect  to  keep  her  In  good  order  and  repair,  and  in  a  state  fit  for 
oaiigatioD,  is  not  a  proper'  form  of  averring  a  breach  of  the  agreement  to 
keep  the  boat  in  repair  (Cmttfr  y.  Jf.  T.  and  Erie  H.  Ji.  Co.,  6  Duer,  44).  To 
allege  that  defendants  covenanted  without  stating  or  showing  how  tbey  coven- 
antMt,  is  not  Bufflcient  [AuMn  v.  Searing,  16  N.  Y.  132 ;  Laramay  v.  FerJdni, 
10  N.  T.  371). 

c.  In  an  action  by  a  landlord  against  an  assignee  of  tbe  lease,  for  a  breach 
<^  a  covenant  to  pay  rent,  if  the  complaint  alleges  a  demand  and  refusal  of 
the  rent,  it  need  not  also  all^  that  the  rent  remained  unpaid  at  the  com- 
mencement of  the  action  {iSUman  v.  De  Oray,  6  Abb.  TH).  In  an  action  to 
inonei  the  poeaesslon  of  demised  premiBes  for  non-payment  of  Uie  rent,  the 
complaint  need  not  allege  a  demand  of  payment  of  tbe  rent  [Muyar  of  If.  T. 
T.  Campbdl,  18  Barb.  153).  Whether  it  must  aver  that  there  is  not  a  sumciency 
of  goods  on  the  demised  premises  to  satis^  the  rent.    Query.  [Id.) 

d.  Where  in  an  action  for  rent  accrurd  upon  a  lease  in  fee,  the  complaint 
aD^^ed  that  (he  grantor  and  covenantee  V.  R.  died  on,  &c,  seized  of  the  rent 
in  question,  that  by  Uia  will  he  devised  said  rent  to  W,,  and  that  on,  &c.,  W. 
conveyed  said  rent  to  &..,  and  that  A.  conveyed  it  to  the  plaintiff,  held  suffi- 
cient to  show  title  in  plaintilf,  and  that  it  was  unnecessary  to  allege  Ihnl  plain- 
tiff had  continued  owner;  that  would  be  presumed  {Van  Seiuaelaer  y.  Boaaled, 
94  Barb.  365). 

s.  In  an  action  for  a  breach  of  covenant  the  allegod  damages  must  be  averred 
in  tho  complaint  {Neary  v.  Boitmiek,  2  Hilton,  614). 

See  Bent. 

f.  Clond  on  title.— Complaint  to  remove  (JoftMim  V.  Steeent,  13  How.  188). 

a.  Commlaoloneni  of  Highways^ — Requisites  of  compMnt  against  com- 
mimonera  of  highways  for  not  rep^ring  bridges  (Smith  v.  Wright,  27  Barb. 

tai). 

i.  Coaqwomlao. — RequiBit«B  of  complaint  to  recover  amount  agreed  to  be 
paid  to  compromise  a  doubtful  claim  {JJalcAer  v.  Fry,  ST  Barb.  152). 

L  CrBdltor'fl  MIL — The  remedy  formerly  known  as  a  creditor's  bill,  was  on* 
given  by  statnte  (3  R  8. 174 ;  §  38).  The  statute  is  unrepealed,  eicept  that  por- 
tion that  authorizes  a  discovery,  and  the  remedy  remains  as  before ;  but  tbe 
mode  of  pQiauiog  the  remedy  roust  be  by  action  commenced  by  summoDS 
ai^  complaint  {GatUn  v.  Doughty,  13  How.  457 ;  Haaimond  v.  Hudson  Riwr 
IroA  S  M.  Co.,  BO  Barb.  878;  Bogtn  v.  Bern,  2  Code  Rep.  70).  8uch  an 
action  is  not  an  action  on  the  Judgment  {Dunham  v.  Nidiolton,  3  Sand.  630; 
OatUn-r.  Doughty,  13  How.  45  .  Uponajudgmenttaken  against  Joint  debtors, 
of  whom  some  only  have  been  served  with  process,  a  crechlor'a  action  can  be 
m^ntalned  to  reach  tiia  separate  property  of  the  defendants  served,  but  not 
to  reach  the  property  of  those  not  served  (BOlhofyr  v.  Heubadi,  15  Abb.  14is ; 
Fidd  V.  Ghapman,  13  Abb.  830 ;  Fitld  v.  Hunt.  33  aov.  330 :  affirmed,  3*  How. 
463;  see,  however,  fWd  v.  Hunt,  33  How.  80;  FiMt.  Clmpnuin,  14  Abb. 
133).  A  creditor's  bill  cannot  be  maintained  on  a  judgment  in  a  foreign  Stato 
{XeCartnty  v.  Boitteiek,  81  Barb.  300).  The  plaintiff  is  not  entitled  to  this 
remedy  until  he  has  made  a  bon^jide  effort  to  collect  liis  debt  by  execution, 
■nd  the  execution  has  been  returned  unsatisfied  (PanhaR  v.  TiSum,  13  How. 
7);  and  tbe  execution  must  have  been  against  the  property  of  all  the  judgnient 
cwbtors,  and  the  remedytbereon  pursued  to  every  available  estoat(.^W2 v.  Chap- 
man,  13  Abb.  820  ;  Field  v.  Hunt,  23  How.  329 ;  affirmed,  34  How.  463 ;  see. 
however.  Field  v.  Hunt,  28  How.  80).  The  action  mar  be  commenced  imme- 
diately aher  the  execution  has  been  returned  nnsatisoed,  although  sixty  days 
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have  not  el^iwd  ilooe  it  isaued  iForiu  T.  TP<i&r,36  N.  f .  430;  Fcrbei  w. 
Loam,* Bosw.  47S ;  Snaulh  v.  Auwff,  84  Barb.  31 ;  FiM  v.  HuiU,  24  How. 
4«3 1  FiM  y.  ChapmaTi^  14  Abb.  133 ;  16  Abb.  434 ;  BiOAaftr  t.  Mtubaeh,  15 
Abb.  143;  oTerrullng  .ReJclT.  Oliapman,  13  Abb.  390;  Benaudv.  OBrien,  9S 
How.  87).  H  Bhould  appear  on  the  lace  of  the  compliant  that  eiecuUon  baa 
iasued  to  the  county  where  defeudant  resided,  and  lias  been  returned  unsatisfied 
(ttoopej-T.  CloMon,!  Code  Rep.  N.  8.  347;  OimpfieS  t.  i^Mtor,  18  How.  875); 
but  unless  It  appears  on  the  i^a  of  the  complaint  that  the  defendant  has  real 
properhr  in  the  count]'  in  which  he  resides,  the  complaint  need  not  show  ttiat 
the  Ju^nient  has  been  docketed  in  such  county  {MiUard  t.  8haa,  4  How. 
137).  Tfiie  remedy  on  a  lodgment  of  a  justice's  court  Is  not  exbai^ted  until 
the  JudgiDent  has  been  docketed  in  the  county  clerk's  office,  and  an  execution 
agunst  real  estate  has  been  issued  (DLc  v.  Bri^i,  9  Paige,  S95) ;  and  the 
neceesitf  for  docketing  the  Judgment  hi  the  office  of  the  county  clerk  will  not 
be  dispensed  with  by  an  averment  that  the  defendant  has  no  real  estate  {Oo» 
-.  WAittiok,  11  id.  42) ;  therefore  an  action  in  the  nature  of  a  creditor's  bill 


cannot  be  sustained  bv  a  Judgment  of  a  Justice's  court,  where  the  only  execu- 
tion returned  unsatisfled  was  that  issued  by  the  Justice  (Orippm  v.  Hudion,  8 
Kenun,  161).  But  If  the  Judgment  was  in  the  supreme  court,  the  allegation 
of  docketing  was  not  necessary  (Toun^  v.  Xorrimi,  10  Paige,  820).  The 
roles  of  the  late  court  of  chancery  required  that  in  a  creditor's  bill  it  should 
be  alleged  that  It  was  not  preferred  and  prosecuted  by  colluaiun,  for  the  pur- 
poee  of  protecting  the  property  and  effects  of  the  debtor  against  the  d^ma  of 
other  creditors ;  and  further,  Qiat  the  defendant  had  equilsble  InlereBla  or 

f)roperty  to  the  Taiue  of  f  100  or  more.  These  rules  are  supposed  to  be  do 
onger  in  force,  and  It  ia  suflldent  if  the  plaintiff  comply  witli  the  code  and 
■et  forth  all  that,  by  the  revised  statul^  is  made  requisite  (^  the  fili^  a 
credilot's  bill  {Qiaek  v.  Keeier,  %  Band.  231 ;  JIammond  v.  Evdam  Rivar  Inm 
attd  Maduju  Co.,  30  Barb.  880;  MaUory  v.  Nortaa,  al  id.  430;  Batterwn  v. 
ll^srffuiiK,  1  Barb.  400).  And  now  a  creditor's  bill  may  be  maintained  altbougli 
less  than  (50  are  due  (SartMd  v.  Van  Yaughner,  16  Alib.  66 ;  38  Barb.  444 ; 
reversing,  14  Abb.  297;  and  dictnm,  SuOi  T.  i>iatin«Hi,  20  How. 233 ;  ;^i4)Amt 
T.  IfaUxr,  7  How.  40 ;  CoUnt  m.  St.  J<Jin,  12  Uow.  337 ;  and  see  iXi  v.  Briggt, 
9  Paige,  596). 

a.  u  defendant  has  property  liable  to  execution,  that  &ct  may  be  set  ^  1b 
the  answer,  and  if  established  by  proof,  will  entitle  the  defendant  toadia- 
nuBsal  of  the  complaint  (JfiOani  v.  Bhavi,  4  How,  137).  If  there  ahould  be 
any  oppression  In  resorting  to  this  form  of  action,  instead  of  pursuing  Uie 
summary  proceedings  given  by  the  code,  the  court  will  consider  that  in  ita 
disposition  as  to  the  costs  of  the  action  (CaOin  v.  Doughtj/,  12  How.  4U0). 

ti.  A  Judgment  creditor,  without  resorting  to  an  eKecuiion,  may  maintain  an 
action  to  set  aside  any  fraudulent  transfer  of  property  mode  by  the  Judgment 
debtor  (Parihaa  v.  mou.  13  How.  7 ;  LamU  v.  Tift,  16  Barb.  Ml ;  Cooper  t. 
CloMon  I  Code  Rep.  N.  S.  847;  Skinmr  t.  Stuart,  IS  Abb.  442;  WuWn  y. 
Pen-tytk,  24  Barb.  105 ;  Bcupar  v.  SenneU,  12  How.  S07 ;  corUra^  aee  McGuUmgh 
T.  (k(by,  6  Bosw.  477) ;  and  after  a  receiver  has  been  appointed  in  aupplement- 
ary  procedings  [Qen  t  DU^  10  How,  31) ;  the  revised  statutes  (2  R  S.  174, 
§6  38,  39),  apply  only  to  creditor's  bills,  strictly  so  called,  where  Uie  only 
Glum  to  relief  is  that  the  remedy  at  law  is  exhausted,  and  they  leave  un- 
touched the  common-law  powers  of  the  couH,  as  a  court  of  chancery,  in  re- 
ference to  f^udulcnt  trusts  and  conveyances  (Chautauqae  Qnintg  Bank  v. 
ffA»i«,  3  Selden,  238).  The  creditor,  on  establUhlng  a  lien,  or  qimn  lien,  on 
the  property  conveyed  away,  Is  entitled  to  relief,  notwithstanding  he  may 
have  a  remedy  on  his  execution.  (Id. ;  Qrttnviood  v.  BToadiuad,  8  Barb.  5B3 ; 
'  Crippea  v,  Hudaon,  8  Eernan,  161).  But  a  creditor  not  having  a  lien  or  qaad 
lien  by  Judgment,  or  othenvise,  has  no  right  to  ask  to  have  a  tranafer  set 
aside  as  fraudulent  (BeuAen*  v.  Joei,  13  N.  Y.  488;  N.  7.  It»  Go.  v.  K  »'«tom 
Jim.  Co.,  21  How.  290). 

e.  A  creditor  who  has  commenced  an  action  to  recover  his  debt,  In  whkii 
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M  Madunmt  baa  been  Iwoed  asd  leried,  oumot  Mag  k  eecond  kctkn  to 
Roorer  bis  debt,  set  aside  aJudzmentpreTiooslj  recoTeredagaiiut  the  debtor, 
■i>dlbraniiOai>c^an(jr>IIiT.Bli»i^S0Barb.S49;  and  ae*  Croptey  v.  McXiti- 
•«.  *i.  47 ;  Brootm   t.  £(m«,  11  AJtb.  220 ;  ccQtn,  see  Skiimer  *.  ShuiTt,  IS 
Abb. 413;  X8  Bub.  206). 

a.  'Hte  Judgment  creditor  utaj  commeDoe  tbe  action  for  bis  own  benefit,  or 
h  bdiair  of  lumaelf  and  all  othen  in  tbe  same  gitoation  witb  himself,  who 
Baj  dtooae  to  <K>ine  in  and  contribute  to  tbe  expenses  of  the  suit ;  and  it  ia 
Bot  a  HiMect  ot  demarrer  that  all  tbe  creditors  of  tbe  Judgment  debton  n« 
Motjoiata  m»  plaintini    And  propo^  in  tbe  hands  of  a  firaudulent  aasigDee 
'  ■      .  ^  -  -  J.  — ^  --.r..    .    ..     ...      ...  J  isMgnee  (Hnmmond 

Where  in  an  action 
itor,  in  aid  of  tbe  solt 

_, , ^^ ._.„ ^_.^__.j ,  recdredbj  third per- 

•one,  onder  and  by  virtue  of  a  fraudulent  astignment  and  Judgment,  was  tlie 
pfoperty  of  tlte  judgment  debtor,  nch  Ibiid  persons  are  necesBaiT  partin  tn 
the  adiCKi ;  and  uidependentlj>  of  anv  claim  such  third  persons  maj  set  up,  as 
ownere  of  tltte  pit^terty  Monit  to  m  reached  bj  tbe  action  ;  if  they  were 
dbaiged  1^  tJe^r,  distinct,  and  epedfic  allegations  in  the  complaint  wltn  fran- 
dulent  and  uitlawflil  acts,  and  with  efibrts  to  hinder  and  delay  the  plaintib  in 
the  odleciioii  of  their  debt,  it  ia  euotigh  to  render  them  proper  parties  to  the 
aciiaD.(i<t) 

t.  Where  the  oompUnt  in  a  creditor's  salt  alleged  that  the  Judgment 
ddNor  had  iomAb  s  ^udulent  general  assignment,  with  intent  to  deuj  his 
ere^toia,  aiid  thai  the  asBignee  colluded  with  him.  It  also  alleged  several 
odier  ticmYenoiaea  by  tbe  debtor  in  band  of  his  creditors,  to  Tarioua  persons, 
made  defenoanta.  No  privity  was  alleged  between  the  defendants,  and  the 
comi^atait  asked  to  have  tbe  sssignment  and  conveyances  set  aside.  On  de- 
tmurer,  it  waa  held  that  there  was  no  mUjc^der  of  parties  and  causes  of 
action  [Btad  t.  Bfryjtsr,  13  Abb.  47 ;  teversing,  6  Abb.  106  \  and  see  Morion  t. 
WtO,  11  Abb.  4S1>. 


y.  Bzttcntora^ — A  complaint  egsmst  executors  on  an  indebtedness  of  the 
testator  after  allt^ng  a  promise  by  ons  defendant, "  who  was  then  and  tbere 
the  ooBly  ezecat(«  who  had  qualifleil,"  and  that  afterwards  letters  testamentary 


were  mnted  to  tbe  other  executor,  whereby  an  action  had  accmed  against 
tbe  dubndants  as  executors,  was  held  suflMent  {Ba\jatmn  v.  Taylor,  13  Barb. 

d.  ndae  fininlaanmaDt.-~{Tbe  material  allegations  are,  (1)  that  defendant 


imprisoned  plaintiff;  (3)  against  his  will,  and  without  authority  of  law].  The 
mmle  of  stating  a  caoBeA? action  for  false  imprisonment  before  tbe  code,  may 
stiU  be  foUow^  (SAau  t.  Jaipui,  3  Code  Rep.  69 ;  4  How.  119;  Eddy  v,  BmoS, 


7  Abb.  19).  The  drcumstances  and  particular  instrumcctaltty  by  wliich  the 
plaintiff  was  deprived  of  his  liberty  need  not  be  stated,  and  if  stated,  wll!  be 
stricken  out {uL,-  JfaJi>nyv.£'i7uu,151Iow.300;but  allegationsorspecial  dam- 
age by  reason  of  tbe  imprisonment  m^be  inserted.  Thus,  in  an  action  against 
ametaber  of  the  E^n  Francisco  Vigilance  Committee  for  fklse  imprisonment, 
&C.,  an  averment  that  the  Tigilance  Committee  catised  to  be  published  in 
nnmerons  organs  conducted  by  them,  that  the  plaintiff  was  a  notorious  crimi- 
nal, and  a  worthless,  disreputable  cbaiacier,  was,  on  motion  to  strike  out, 
allowed  to  stand,  as  being  an  averment  of  special  Injury  {ifoionv  v.  Doxcn,  IS 
How.  286,  dling  Btg,  v.  Be*t,  1  Salk.  174  ;  2  Ld.  Raym.  1167 ;  Antm.  3  Bait. 
97).  But  in  the  same  case  allegations  of  aggravating  drcumBtances  were 
(truck  out    (See  note  to  section  160,  pott) 

e.  In  an  action  for  false  imprisonment  against  a  Justice  of  the  peace,  it  was 
held  that  the  pUunttff  could  not  recover  in  damages  the  amount  of  costs  in- 
cnrred  by  him  in  an  nnsuccessfbl  application  for  bis  discharge  on  a  writ  of, 
iaieai  arrptu,  such  costs  not  having  becen  alleged  as  special  dsmage  in  the 
oompMnt  (Spene*  t.  HegneU,  3  New  Mag,  Cas.  IS )  contra,  WStiaim  v.  Qarrett 
12  How.  45«). 
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&t6  ooupLtiNT.  [§  112,  Eubd.  3. 

a.  Fal—  rapgMaulaHona  tolmduoe  oradft — Thecompl^ntmniitavtT,  (1>b 

representdtion ;  (2>  tlmt  it  was  false;  (8)  and  made  with  an  Intentioa  to  de- 
ceive and  defraud  the  plaiatifT  {ZabnMe  v.  SmiOi.  S  Kernan,  G30).  "  Tbe 
complaint  showB  a  false  representation,  known  to  be  false,  made  llie  fbonda- 
tion  of  a  contract  with  a  person  deceived  tlioreby,  and  damages  in  eonse- 
qaence  of  eucU  deception,  I  ttnow  no  other  requisite  to  make  out  a  sulHcient 
cause  of  action  for  a  &lsc  representation  "  (Robinton  v.  FUtU,  16  How.  240). 
"  To  represent  of  a  man  entirely  insolvent,  tliat  you  have  examined  into  his 
alftirs,  and  considered  him  solvent  and  worthy  of  credit,  and  that  he  is  going 
on  welt,  wben  all  you  kaow  of  bis  business  condition  is,  that  he  owes  a  large 
sum  of  money,  is  actionable  if  the  representation  was  made  from  bad  mo- 
tives, In  order  to  Induce  a  credit"  (Denio,  J.,  Zubrukie  v.  Smilh,  3  Kernan, 
830).  The  complaint  must  also  state  ia  a/tal  manrur  tbe  plainlitf  was  induced 
to  give  (he  credit ;  la  other  words,  the  representation  made  should  lie  slated, 
that  tlie  court  may  Jud^re  if  it  was  sufQcient  to  mislead,  or  tbe  plntntiff  does 
not  show  a  cause  of  action  ;  and  where  (  WdU  v.  JmctN,  11  How.  242)  a  com- 
plaint alleged  the  IVaudulent  ifaue,  by  the  defendants,  of  certain  stock,  and 
that  plaintiff  believing  tlie  reprecenlations  of  M.,  J.,  and  S.,  three  of  the  de- 
fendants, as  to  the  value  of  said  stock,  and  being  Ignorant  as  to  Uie  IVaudulent 
issue  of  the  etock,  became  the  purchaser  of  said  shares,  believing  tliem  to  be 
"  nulne, — the  defendants  demurred.    Tbe  demurrer  was  allowed ;  and  per 

ilchell,  J. ;  "  This  complaint  merely  iotiraates  lliat  there  were  representa- 
tions made  by  Mall,  Jewett,  and  Stacy  ai  to  Ou  ViUae  iif  tlu  lieck,  but  what 
they  were  is  not  stated  ;  nor  is  it  stated  tliat  they  were  untrue,  or  known  t« 
tbe  defendants  to  be  untrue,  or  that  they  induced  the  plaiutiff  to  buy,  or  that 
they  were  made  with  an  intent  to  deceive  and  defraud  the  plaintiff,  nor  thai 
they  were  made  to  tbe  plaintiff,  or  in  such  way  as  to  show  an  inteulion  to 
have  tieca  communicated  to  dealers  in  the  stock,  or  to  others.  The  complaint 
is  bad  in  tliose  respects."  (See  .nW' v.  MuU,\l  Ilow.  254;  QaBiardv.  Jfdit,  id.; 
Mead  v.  MaU,  15  ul.  34H).    See  h'rmid. 

b.  Palao  warranty.— [The  material  allegnlions  are  (1)  the  warranty ;  (2uh8t 
it  was  false ;  and  (3)  that  the  purcliaser  was  deceived  by  it  {ITiiiman  v.  iJtonI, 
12  Barb.  S80).]  Tliere  need  be  no  allegation  that  defendant  kiieir  the  irarranty 
was  fiilae  {id.),  or  that  there  was  fhtud  on  tlie  part  of  the  seller.  Ilisennugh  to 
aver  the  warranty,  and  that  the  warranty  is  raise.  If  f/aud  \re  averred.  It  is 
not  necessary  that  it  should  be  proved,  to  entitle  the  plaintiff  to  recover. 
Therefore,  where  the  plaintiff  averred  that  the  defendant  "  by  filscly  and 
frauduleutlv  warranting  a  horse  sold  by  liim  to  the  plaintiff,  £c,,  and  on  tbe 
trial  proved  an  express  warranty,  and  that  it  was  false, — held  that  he  was 
entitled  to  recover,  although  the  Jury  found  specially  that  there  was  no  fraud 
{Fotekr  V.  Abramt,  3  E.  D.  Smith  1 ;  and  sec  Sditk  v.  Orim,  10  Barb.  tfS). 

e.  The  existence  and  terms  of  (lie  warrantv,  as  material  and  traversable 
(acta,  must  tx  alleged  in  the  complaint,  whether  the  warranty  be  espress  or 
Implied  (PrenOet  v.  Dike,  6  Duer,  223).  No  scienter  need  be  alleged ;  it  is  suf- 
ficient to  aver  that  the  warranty  was  false,  and  that  the  plaintiff  was  deceived 
by  it  {IMmaa  v,  Dord,  13  Barb.  838 ;  see,  however,  Mahry  v.  Adaiiu,  8 
Bosw.  840). 

d.  To  sustain  an  action  on  a  warrantv,  it  Is  not  necessarj  that  all  the  repr&- 
sentations  made  bv  the  defendant  should  be  false,  or  all  actinnable ;  if  any  part 
of  the  representations  are  actionable  it  will  suffice.  An  nfHnuolion  in  regard 
to  an  existing  fact,  distinelly  and  positively  made  in  the  nej;'"''"''""  '''>'■ 
trade,  should  be  regarded  as  a  contract  and  enforced  as  a  warranty  (3  Cowen, 
438 ;  4  id.  440 ;  10  Wend.  41 ;  6  Barb.  B37 ;  i'lwf  v.  Bradl<Ti,  24  Barb.  534). 

«.  Foreclmure  of  mortsase. — In  a  complaint  to  foreclose,  the  general  alle- 

eation  that  tbe  defendants,  naming  them,  have  or  claim  some  interest  in,  or 
en  npon,  the  mortgaged  premises,  which,  if  any,  is  subsequent  to  the  plain- 
tiff's mortgage,  ia  a  sufficient  statement  of  a  cause  of  action  against  such 
defendants  Qirury  v.  Clark,  10  How.  424,  431 ;  9  R  8.  191,  g  IBS) ;  and  where 
there  are  infant  defendants,  the  complaint  should  allege  the  requisite  facts  to 
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or  the  delertdant  not  auwerinE,  no  snch  relief  can  b«  granted  {Siiat 
Biakt.  ao  How.  484). 

0.  It  seema  a  (breign  execatoT  mar  foreclose  ti  mortgage  In  tbla  8(at«  -with- 
out taking  oat  lettere  testamentary  here  (AveriR  t.  Taylm;  6  Hdit.  476). 

i.  No  prior  demand  necessarj  to  an  action  to  foreclose  a  mortgage  {Harrit 
T.  Muhek.  9  How.  403}  although  eipresacd  to  be  payable  on  demand  (OiJfcUT. 
Baiam,  9  Barb.  371). 

e.  Foreolosnre  of  msohanloa'  lion*.— Tlie  complaint  In  a  proceeding  to 
enforeo  a  mechanic's  lien,  is  governed  by  the   anme  ceneral  nilea  as  govern 

Cidings  in  other  actions.  It  sbould  aver  (I)  Ihe  doing  the  work  or  fumiah- 
Ihe  materials ;  (2)  that  notice  wflH  filed  (FUter  y.  PMlnn,  1  Abb.  331);  (8) 
that  defendant  is  Ihe  owner;  (4)  that  the  work  was  done  or  materinls  deliv- 
ered in  pnisuance  of  a  contract  and  in  conformity  therewith;  (S)  it  ehould 
describe  the  premises  in  such  a  manner  tbiit  the  sheriff  in  the  event  of  the 
defendant's  having  more  than  one  building  in  the  locality,  would  bo  able  to 
delennine  br  the  Judgment,  beyond  doubt,  the  premises  to  be  sold ;  and  if'th« 
number  of  the  street  be  not  given,  the  reason  for  omitting  it  should  be  slated, 
as  that  the  building  iias  no  number,  or  that  tlie  plalntitF  is  ignorant  thereof 
[Duffg  T.  Me^amu,  3  E.  D.  Smith,  ft^H).  A  complaint  by  a  aub-contraclOT 
should  show  that  his  own  contract  with  the  contractor  was  made  in  conform- 
iw  with  the  terms  of  the  contractor's  contract  with  the  owner  {Broderick  v. 
BoyU,  I  Abb.  SIS ;  Qutn  v.  MeOUff,  id.  Wi).  Where  the  cnmplnlut  purports 
to  set  forth  more  than  one  cause  of  action.  "  the  causes  of  action  should  be 
itaied  BO  distinctly  and  separately,  that  each  one  by  itself,  and  unconnected 
with  the  others,  may  show  s  good  cause  of  action  against  tiio  defcndajits  " 
Siae!air  r.  Ji'iie/l,  3  E.  D.  Smilli,  689 1  and  we  poU,  OeteriU  Defend,  in  note 
to  1 150). 

4.  The  principle  that  where  the  complaint  contains  averments  suflicient  to 
authorize  a  judgment,  the  court  may  grant  nnr  remedy  warranted  by  tho 
&CIS,  although  differing  trom  the  rclicT  demanded,  does  not  apply  to  this  kind 
of  action  (Siaeloir  v.  i^tcA,  i)  E.  D.  Smith,  08Q). 

e.  Foreigii  laws,  how  pled.— GiwJii  v.  Weib,  4  El.  and  BL  938. 

/.  Rand.— Where v6r  a  party  seeks  to  maintain  his  cause  of  action  or  da- 
fence  on  the  ground  of  (hiud,  the  thiud  must  tie  alleged  in  his  pleading  [FMar 
t.  Fredenhaa,  21  Barb.  84 ;  BaHey  v.  B^/der,  10  N.  Y.  368 ;  Rolnnton  v.  Ulacarl, 
id:  189 ;  and  see  4  Barb.  272 ;  12  id.  348 ;  Q  Johns.  S95 ;  1  Bra.  C.  C.  S4 ;  Chtm- 
taaqae  Co.  Bk.  v.  WMie.  3  8elden,  237) ;  and  as  to  the  effe«  of  a  denial  in  the 
answer  of  analleged  traudulent  intent,  see  TyJer  v.  Ckmady  (3  Barb.  1(14). 

g.  Where  the  pleadings  raise  a  question  of  trwiA  in  relation  to  the  acta  ofa 
bmrd  of  public  officers,  and  Ihe  evidence  on  the  trial  goes  only  to  show  an 
irreguliirl^  withont  t^auduleDt  intent,  the  court  is  not  bound  to  submit  It  to 
the  Jury  as  an  open  question  {The  Paopte  v.  Cook,  4  Selden,  07).  "  Fraud  con- 
sists in  intention,  and  that  intention  Is  a  foot  which  ought  Co  have  bees 
tverred,  for  it  Is  the  gist  of  the  plea,  and  would  have  been  traversable"  (ifoM 
T,  HiddU,  0  Cranch,  851). 

A.  An  action  to  rescind  a  contract  of  sale  on  the  ground  of  fraud  cannot  ba 
niMntained  by  the  vendor  while  be  retains  any  part  of  tlie  consideration 
received  by  him  from  the  purchaser  {Fither  v.  Conant,  3  E.  D.  Smith,  199 ;  and 
see  Boaenbaum  y.  QMiittr,  id.  203 ;  Fitker  v.  FridenhaS,  31  Barb.  83).  Before 
commencing  the  action,  the  vendor  should  return  or  tender  to  the  vendee 
what  he  has  received,  and  ijiifi  should  be  alleged  in  the  complaint,  {H.)  A 
party  who,  upon  the  sale  of  goods  receives  from  the  purchaser  a  promlssoiy 
note  made  by  a  third  person  in  payment,  and  atlerwardssues  tlie  purchaser 
far  goods  Kid,  on  account  of  foiudatent  representations  made  by  him  as  to 
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tbe  aolvencT  c^  tbe  nuiker,  by  which  be  was  Induced  to  reoelre  tlie  nMe, 
must,  ID  oruer  to  recover,  ^ow  that  be  returned  or  t^^red  the  note  to  the 
defendant  before  suit  brought  If  he  have  recovered  Judgment  a^nst  the 
maker,  he  must  tender  an  anigumeat  of  it  (Baker  t.  ^AUru,  2  Denio,  136). 

a.  A  compiojnt  In  an  action  to  recover  tHim  a  director  damagea  fcir  blselT 
&nd  Iraudulentlj  representing  that  the  Block  of  a  bank  is  woith  par,  bj  wfaicu 
plsintiff'e  in(«8tate  was  induced  to  purcliaBe  tb>ck  froin  the  baoic,  when  m 
truth  the  stock  was  worthless, — muet  aver  that  tbe  defendant  knew  the  stock 
vras  worthless,  and  that  he  made  the  reprewutationB  with  the  intmt  (o  induce 
plaintiff's  intestate  to  become  a  purchaser  {Mabq/  y.  Adam*,  8  Boew.  846  \  and 
see  Harper  v.  Chamberlain,  11  Abb.  384). 

b.  Where  vendees  have  been  guilty  of  fraud  on  (he  purchaser  of  goods  on 
credit,  the  vendor  may,  without  waiting  until  the  lime  of  credit  expires,  re- 
claim  the  coods,  or  waive  the  tort  and  recover  in  an  action  for  the  value  of 
the  goods  {Kayaer  v.  iSteJi^,  34  Barb.  84).  In  such  a  case  the  complaint  may 
be  in  the  ordinarj  form  of  a  complaint  for  goods  sold  (tit,'  Blm  v.  Cotile,  33 
Barb.  832). 

«.  Where  a  vendor  of  a  chattel  is  guiltj  of  a  ft«udiilent  concealment  of 
material  facta  in  relation  to  the  sale,  to  tbe  li^uiT  ot  the  vendee,  the  vendee 
bas  an  action  for  his  damage.  It  is  not  enongji  that  the  vendor  tell  the  truth 
eo  ^  as  lie  goes ;  be  should  tell  tbe  whole  truth  {Nkidej/  v.  Thoma*,  22  Barb. 
«a2 ;  Ediek  v.  Gnm,  10  Barb.  445). 

d.  An  action  ma;  be  maintained  by  the  purchaser  of  lands  gainst  Uie 
aell^  for  fraudulentlv  misrepresenting  the  boundaries  of  the  lands.  In  such 
action  tbe  intent  to  defraud  need  not l>e  established  by  direct  proof,  but  may 
be  made  out  by  circumstantial  or  presumptive  evidence.  A  vendor  of  real 
estate  is  guilty  of  fhkud,  if,  knowing  that  he  has  no  title  to  a  portion  of  the 
lands  sold,  be  wiUUlly  suppresses  that  bet  from  the  purciiaser  {Glark  v.  Baird, 
e  Belden,  183). 

Bee  Fiil»e  Warranty,  Fblie  Btpreieniatkmt. 

e,  Oooda  aold  and  delivered.— IThe  material  allegations  are,  (1)  sale  and 
delivnry  of  goods  to  defendant ;  and  (3)  their  price  or  value.]  It  is  not  necea- 
sary  to  allege  that  sale  and  delivery  was  at  defendant's  request  (Oknvg  t. 
HUehiiu,  3  Code  R  58  ;  4  How.  98 ;  see  Neefu*  v.  Kloppenimrg,  S  Code  R  76 ; 
Acmie  V.  Aiaeriean  Minerai  Co.,  11  How.  26 ;  and  see  30  Barb.  153;  81  Barb. 
275 :  note  to  Fi-Jier  v.  Pyne,  1 M.  &  G.  366 ;  VMon  v.  Bamt,  1  DowL  &  L.  986 ; 
13  M.  &  W.  780),  nor  that  defendant  promised  to  pay  (i-lirren  v.  Sbenmod,  17 
N.  T,  380  J  aienny  v.  Hit^m,  2  Code  Bep.  56 ;  8  id.  16S ;  4  How.  08) ;  the 
sale  and  delivery  implies  a  promise  (Aoomt  y.  American  Mineral  Co.,  11 
How.  36). 

/  An  action  will  not  He  for  goods  sold  and  delivered,  if  there  has  been  no 
delivery.  To  recover  in  that  action,  there  must  be  an  actual  or  constructive 
delivery,  and  the  plaintiff  must  show  that  they  have  actually  delivered  the 
'  Koods,  or  enabled  the  defendant  to  remove  them.  If  a  spedal  agreement  baa 
been  performed,  so  as  Lo  leave  a  mere  simple  debt  or  duty  between  theparliea, 
there  can  be  a  recovery  nnder  ageneralcauntoftndeM£!ifu«ii«utnpwt(£c)in(  v. 
Harris,  19  Barb.  424 ;  see  Bagert  v.  Verona,  1  Bosw.  417).  To  a  complaint 
which  staled,  "The  plaintimi  complain  againat  the  defendant  for  that  the 
defendant  is  indebted  to  the  plaintilTs  in  the  sum  of  (800  for  goods  sold 
and  delivered  by  the  pistils  to  the  defendant  at  his  request,  on  the  lat 
day  of  May,  184S.  And  the  plaintiff^  say  ttiat  the  items  m  their  account 
exceed  twenty  in  number.  And  the  piaintiS^  say  tliat  Uiere  is  now 
due  them  from  the  defendants  the  sum  of  $300,  for  which  sum  the  plain- 
tlRs  demand  j\idgment  against  the  defendant,  with  interest  from  the  20lh 
day  of  October,  1849,  besides  coats,"  tlie  defendant  demurred  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Tbe  court  of  appeals  overruled  the  demurrer,  and  decided  that  the  complahit 
was  Btiffldent    In  pronouncing  tbe  Judgment,  Jewett,  J.,  said,  "  The  words. 
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flnt  the  defendant  (•  indeMed  to  Oie  pl^tUIb  In  the  som  of  ftSM  for  goods 

wM  and  dettrered  br  them  to  him  at  his  request  on  the  1st  of  Hay,  1S<V,  mod 
Oiat  then  waa  Oien  one  to  the  plaintiSb  from  the  defendant,  said  snm,  clearif 
im^I*  that  a  ecmtnct  had  been  made  between  thp  plaintift  and  defendant,  bj 
vhicdi  the  ibnner  Bold  and  deliTered  to  tlie  latter,  gooda  at  his  request,  tur 
wbiiit  he  promised  to  pay  the  plaintiSb  the  sura  of  i)KX),  and  that  the  period 
tImo  the  same  was  promised  to  be  pud  had  expiml  It  coutsina  every 
Ot  bet  neceaBan-  to  constltate  a  good  indebitatus  ct 


node  of  plei 


pleBB^  Woodm^  J.,  dissenting,  overruled  a  demurrer  (o  a  complaint  in  the 
nnn  followtaig: — "  Shows  tbu  the  i^ainlifis  sold  and  delivered  to  the  defend- 
nts  the  fbllowiu  described  goods  and  ciiattels  at  the  time  and  for  the  prices 
below  specifled  ^ere  fuUow^  the  items],  amoundng  In  the  whole  lo  the  sum 
of  $280;  apon  acoonnt  of  which  said  goods  and  chattels  the  defendants  ra- 
msia  indebted  to  the  plainti^  in  the  sum  of  (320  with  interest."  Id  an  ac- 
tion bj  several  jrii^nti^  (o  recover  the  price  of  properly  sold  and  delivered, 
the  complaint  alleged  the  sale  and  deUvery  at  defendant's  request,  &c.,  but 
fid  not  alle^  that  the  plaintifia  were  partners  or  joint  owners ;  on  demurrer, 
G>i'  want  of  this  allegation,  held  that  such  an  allegation  was  only  necessary 
wben  the  right  of  the  plainti^  to  maintain  the  action  depends  upon  their 
partnership ;  but  as  without  being  partners  they  might  prove  a  jo;nt  owner- 
ship, and  joint  contract,  and  upon  such  proof  would  be  entitled  to  recover, 
the  objection  was  imteoable  and  the  demurrer  frivolous  {tjoptr  v.  FfsiirA,  3  Duer, 
my  A  cnmptaint  all()^  that  the  plaintiff  held  a  lease,  and  was  entitled  1« 
the  poasesnon  of  a  hou^  and  lot  for  a  certain  term,  and  that  the  defendant 
luTbig  pmrchased  the  properly  subject  to  such  lease,  promised  the  plaintiff, 
in  coouderation  that  be  [the  plaintiff]  would  give  up  the  house  and  lot  for  the 
s^d  term,  and  would  Eurrendcr  possession  immediately,  to  pay  him  [the  plain- 
tiff] $30.  The  plaintiff  then  alleged  Ibat  be  did  give  up  Uie  said  house  and 
lot  and  the  possessiou  thereof  to  the  defendant,' but  that  defendant  refused  to 
pay  the  $30.  Held  on  demurrer,  that  the  facta  were  sufBcient  to  constitute  & 
cause  of  action,  the  defendant's  proposition  having  been  actually  performed 
by  die  plaintiff  on  his  part,  and  the  performance  accepted  by  the  defendant ; 
held  also,  that  the  case  made  by  the  complaint  was  in  fhct  one  of  a  sale  by 
the  plaintiff  of  his  rights  under  the  lease,  at  the  request  of  the  def^dant,  in 
which  light  his  proposition,  connected  with  his  subsequent  act,  might  l>e  re- 
garded, as  a  dehveiT  to  and  acceptance  thereof  by  the  defendants,  at  the  prtes 
of  «30  (AtiM^  r.  Owen,  IB  Barb.  145). 

0.  A  complaint  which  alleged  that  defendant  was  and  stUI  is  indebted  lo 
plaintiff  in  11,000,  for  divers  personal  property  sold  and  delivered  lo  defend- 
ant by  plaintiff;  and  for  work,  labor,  care  and  diligence  of  plaintiff,  by  him 
and  bis  wile  and  servants,  done  fbr  de^ndanC  in  and  about  the  business  of 
defendant;  also  fur  divers  materials  and  other  ncccesary  things  found,  pro- 
Tided,  used,  and  applied  about  that  work  at  defendant's  request ;  and  fbr 
money  had  and  received  by  defendant  for  the  use  of  plaintiff;  and  money 
p^d, laid  out,  and  expended  by  plaintiff  for  defendant,  al  his  request;  and 
for  money  lent  and  advanced  by  plaintiff  to  defendant;  and  also  on  an  ac- 
coimt  slated  between  the  parties, — held  to  be  "  maniftetly  indefinite  and  un- 
certain" {BianeJtard  v.  Slraii,  8  How.  SB).  And  per  Crtppen,  J.,  "  The  com- 
plaint In  this  case  wholly  omits  to  state  the  time,  place,  quantity,  or  descrip- 
hon  of  the  personal  property  alleged  therein  toliavo  been  Bold  md  delivered 
to  the  defendant  Neither  does  it  set  forth  the  ralue  thereof,  or  the  amount 
chdmed  therefor.  (A.) 

b.  Where  there  la  an  entire  contract  to  deliver  a  large  quantity  of  Koods 
'condstmg  of  distinct  parcels,  within  a  apedfled  time,  and  the  seller  deliTers 
part,  no  action  lies  until  the  time  for  delivery  of  all  has  passed ;  but  action 
lies  for  the  part  delivered,  if  the  purchaser  retain  them  after  the  seller  baa 
neglected  to  perform  his  contract  ( OwndiB  v.  WeOwrnU,  9  B.  &  C.  3S6 ;  BMp- 
lenv.  au»m,Sid.gS8;  Ba3s«T r.  migiat,  31  N.  T.  897;  see  S  Saund.  PL  A 
Ev.  113, 11^ 
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a.  Where  goods  are  torUoudr  taken  or  detained,  the  owner  cui— waiTlng 
the  tort — sue  for  and  recoTer  their  value  at  goods  sold  and  delivered  bv  him 
to  the  wrong-dner  Henry  t.  .Voma  (B  E.  D.  Smith,  71 ;  and  see  Both  t.  Pt^mer 
(87  Barb.  662) ;  Kayner  v.  Bieha  (34  Barb.  84).  See  note  tn  Boction  140,  p.  179 
b,ante,  nod  10  Abb.  306;  37  Barb.  270  j  and  jms(,  To  reeoetr  peraanal  properly. 

i>.  Wliere  the  complaint  alleged  substantially  ksale  and  delivery  of  goods 
on  a  credit  of  six  montliB,  defendant's  insolvency  st  the  lime  of  sale,  and  that 
he  purchased  witboat  any  intent  to  pay  for  them,  and  intending  to  defraud 
pl^IlfTii  nX  their  value,  and  that  by  reason  of  such  fraud  the  defendant  be- 
came liable  to  pay  for  them  immediately  on  delivery, — on  demurrer.  tUe  com- 
plaint was  held  to  state  a  cause  of  action  {Both  v.  AUmw,  27  Bart).  S53 ;  Kay- 
»er  V.  BicM,  84  Barb.  Bi) ;  and  held  fUnher,  that  the  plaintiff  Instead  of  setting 
out  the  fads  might  have  coDipl^ned  simply  for  goods  sold,  and  giv^i  Ui« 
other  matters  in  evidence  {id. ;  Bliti  v.  CoO/e,  S2  Barb.  333). 

e.  Where  a  vendor  leeks  to  avoid  a  contract  of  sale  on  the  ground  of  fhtnd 
l^  the  purchaser,  he  mast,  in  order  to  recover,  show  that  he  has  returned  or 
offurud  to  return  the  conwderotion  received  fh)m  the  purchaser  {Finher  v.  Pre- 
denhaU,  21  Barb.  8Z).  And  such  return  or  tender  of  return  must  be  made 
promptly ;  where  not  made  unUI  four  years  after  the  transaction,  it  Wbb  held 
too  late.  {Id.)   Bee  ante.  Fraud. 

d.  Where  an  action  is  brought  to  recover  goods  or  the  price  of  goods  sold, 
fbr  which  notes  of  the  defendants  have  been  taken,  it  is  sufllcient  for  tba 
plaintiff  lo  surrender  or  offer  to  surrender  the  notes,  on  the  trial,  to  be  can- 
celled. Tliey  need  not  be  surrendered  bcfure  bringing  suit  {AnTutnmg  v. 
TiifU,  S  Barb.  433 ;  Thurstnn  v.  BliTicAard,  22  Pick.  IS  \  Keulgim  v.  ParkM,  3 
Bund.  80;  Nidwlt  v.  MuJia^U,  23  N.  Y.  204).  If  the  notes  were  of  parties  not 
defendants,  it  would  be  necessary  to  surrender  them  before  bringing  suit  See 
ante,  Fraud. 

e.  Where  credit  U  given  and  notes  taken  for  a  debt  on  the  false  representa- 
tions of  the  debtor,  the  creditor,  or  his  assignee,  mny  sue  before  the  expiration 
of  the  lime  of  credit  snd  the  maturity  of  the  notes.  All  that  is  neccssa^  is 
for  the  plaintiff  to  produce  the  notes  on  the  trial,  to  be  cancelled  (PreruA  v. 
White,  3  Ducr,  250).  The  fhkud  In  obtaining  credit  dues  not  reader  the  debt 
the  less  the  subject  of  an  assignment  {Id.). 

J.  In  an  action  to  recover  for  personal  property  sold  and  delivered,  tho 
complaint  stated  asacausb  of  s^tiun  tlie  sale  ana  delivery  of  thirty-six  dressed 
li<:>gs,  worth  |U27  87,— admitted  a  payment  on  account  of  (ISO,  and  asked 
Judgment  for  $177  87.  The  cause  was  referred;  and  it  was  proved  without 
objection  on  the  trial  before  the  referee,  that  the  plaintiff  sold  and  delivered 
to  the  defendant  forty  dressed  hogs,  of  the  value  of  $396,  that  the  defendant 
had  paid  $350  on  account,  and  llial  tlie  balance  due  the  plaintiff  was  914&; 
and  the  referee  so  reported.  The  court  allowed  the  complaint  to  be  amended, 
to  conform  to  the  facts  provf^,  without  imposing  the  condition  of  a  new  trial 
{^artAv.  ITaitt^-,  4  Duer,  23H). 

g.  HBiTB._-ComplBint  against,  for  debt  af  ancestor  (Ildliater  v.  BoButer,  10 
How.  633). 

h.  iBinxj  oaoaiiig  dsatb.— For  litlnrles  causing  death,  no  right  of  action  ex- 
bted  at  common  law  {Onenv.  Hudton  R.R.R.  Co..  13  How,  2a0 ;  38  Barb.  8).  For 
such  injuries  an  action  can  be  m^ntained  only  in  the  cases  provided  by  tlie 
statutes  of  1847  and  1^19  {Craieleg  v.  Rinama  R  U.  Goinpany,  30  Burb.  09). 
Those  statutes  give  a  right  of  action — (1)  where  the  party  killed  would  have 
been  entitled  to  bring  an  action  if  death  had  not  ensueil,  and  whether  tho 
death  be  instantaneous  or  consequential  {Rroicn  v.  Buffalo  and  State  Line  B. 
B.  Co.,  at  Barb.  191),  and  provide,  (31  that  the  action  shall  be  iu  the  name  of 
the  personal  representatives  of  tlie  deceased,  (3)  for  the  exclusive  benefit  of  , 
the  Kidovi  and  nszC  of  Ian  of  the  deceased.  By  personal  representatives  are 
meant  executors  or  administrators  {Saberlon  v.  Skeele,  1  Rurs.  and  M.  587; 
TamlvnR.883;  and  see  3  Mad.  165;  GMad.  160;  1  Mad,  Ch.  103;  5  Vea. 
402 ;  Itee  v.  IHOy,  10  How.  03),  and  do  not  include  a  husband  an  xieJi  {Robineon 
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he  may  sne  (TSleg  t.  ffudKm  Hmw  Jt  Jt  Cfe.,  88  How.  M8 ;  ffrnm  t,  Hvdton 
fidwr  H.  a,  33  Barti.  IM  ;  iJiabnu  t.  JV.  T.  Omi.  B.  R  Ob.,  23  N.  T.  158).  A 
bnslniid  U  not  one  of  the  next  of  kin  to  his  deceased  wife  {Lvetu  v.N.T.  GaiU. 
S  A  Cb.,  31  Barb.  34S).  A  wife  ia  not  next  of  liin  to  ber  deceased  buabiutd 
{Ham  V.  Golemaa,  1  Sm.  A  Q.  189  ;  23  Law  Jour.  Rep.,  N.  8.,  776 ;  17  Jur., 
4W ;  19  Eng.  Law  and  Eq.  R.,19 ;  UholmondJey  v.  AiM/urlon,  6  Beav.  86 ;  Mul- 
ner  V.  OiOen,  37  Eng.  Law  and  Eq,  R  848).  But  in  Merchant'  Ini.  Co.  y. 
rnnmaa  (15  How.  183  ;  4  Abb.  312-aiS).  it  U  eaid,  the  term  next  of  kin  wilt 
indndc.  And  sometimes  eiciade,  the  widow  of  the  decedent.  In  O^fiM  v. 
N.  r.A  Harlem  S.  R  Or.  (14  N.  Y.  31G),  the  court  say  the  terms  u'ulEni' audwi> 
are  used  to  designate  a  person  not  inciuded  in  the  term  next  of  kin.  Although 
the  statute  uses  the  term  widow  and  next  of  kin,  yet  the  action  13  maintam- 
able  in  cases  where  there  is  next  of  kin  only,  and  no  widow,  or  where  there 
is  a  widow  only,  and  no  neat  of  kin  {Safford  t.  Drtw  3  Duer,  637 ;  Quih  r. 
Ham,  15  N.  ¥.  432 ;  Oldfitid  v.  Harltra  B.H.a>.,S  E.  D.  Smith,  108 ;  affirmed, 
i  Ker.  310 ;  Orem  v.  Hudson  Bimr  S.  R  Co.,  16  How.  2«3 ;  KeSer  v.  N.  7. 
CexX.  R  R  Co.,  24  How.  173 ;  17  id.  103). 

a.  In  an  action  by  a  husbuid  as  administrator  of  his  wife  he  can  recover 
only  for  the  pecuniary  injuiy  sustained  by  ber  next  of  kin.  He  cauDOt  re- 
cover for  the  Talue  of  her  services  to  him  {Dicken*  v.  JV.  T.  Cent.  B.  R  Co., 
S9  N.  Y.  158 ;  see  l^liey  t,  3ud»on  River  R  B.  Co.,  33  Bow.  363 ;  Green  t. 
Haibon  Riner  RR  Ci'.,3Z  Barb.  25). 

b.  An  action  under  these  atntutea,  cannot  be  auatained  if  tlie  deceased  in 
any  wise  contributed  to  the  result  (Lehman  v.  City  of  Brooklyn,  29  Barb.  384 ; 
Johnmm  v.  Hudton  R  R  Co.,  5  Duer,  31  ;  and  sec  Bernhardt  v.  Benta.  di  Sara- 
toga R  R  C0..3Z  Barb.  163 ;  affirmed,  33  How.  160 ;  Kmtt  \.  Hudtan  R  B. 
Co.,  34  How.  97 ;  KeOer  y.  Jf.  7.  Cent.  R  R  Co.,  34  How.  173). 

The  statutes  autliorize  an  action  against  indiTlduats  equally  with  corn- 
ions  (Bakery.  Bailey,  13  Barb.  54 ;  and  see  BlaeheeUv.  WieicaU,  14  How.  357 ; 
Breain  v.  Harmon,  31  Barb.  6O61.  These  statutes  are  purely  local,  and  apply 
only  when  the  injury  occurred  within  this  State  ( Vroaiey  v.  Panama  R  R 
Co.,  30  Barb.  99 ;  mtUf<rrd  v.  Panama  B.  B.  Co.,  3  Boflw.  97 ;  23  N.  Y.  465 ; 
Vanderuierker  y.N.7.  A  If.  Hnven  R  R.  Co.,  6  Abb.  239 ;  27  Barb.  244 ;  BeaeA 
T.  Bay  Stale  aeamboal  Co.,  18  How.  S3S ;  10  Abb.  71 ;  30  Barb.  433). 

d.  An  employer,  whether  an  individual  or  a  corporation,  is  not  liable  for  the 
death  of  one  of  his  or  its  servants,  occasioned  by  the  negligence  of  another 
of  his  or  its  servants  (Sherman  v.  Boe/ietl«r  it  SyraeuH  B.  B.  Co.,  15  Barb,  G74). 

A  To  render  one  party  liable  for  the  acts  of  another,  it  must  Ik  shown  that 
the  acta  were  done  by  one  in  his  employ  (Biaekaidi  v,  WteimU,  14  How,  257). 

/.  Where  the  accident  cauMUZ  tlie  death,  occurred  to  the  deceased  while  a 
passenger /ffr  Aire,  in  a  vehicle  of  carriers  of  passengers,  there  Uie  action  may 
be  regarded  as  based  on  the  brcacli  of  the  contract  of  such  carriers  safely  to 
carry  the  deceased.  Bo  regarded,  it  is  an  action  tlie  cause  of  which  survive* 
against  the  executors  or  adniiniatrators  of  tlie  carriers  (Doedt  v.  WUitaU,  15 
llow.  133;  7erU)rey.  WitwaU,  \Qid.9;  contra,  Norton  y.  iridraH,  16  How,  42); 
would  it  be  the  same  If  the  passenger  was  carried  gratuitously  (Nolton  v.  Weti. 
RR  Corp.  loN,  Y.  4*4)? 

g.  The  complaint  must  allege  that  the  decedent  left  a  widow  or  next  of  kin 
{Sifford  V.  Dreie,  8  Duer,  837 ;  Lwsa*  v.  N.  7.  Gem.  B.  B.  Co.,  21  Burb.  245) ; 
and  without  this  allegation  it  will  be  bad  on  demurrer.  (Id.>  It  need  not  refer 
to  the  statute,  l>at  shoidd  state  a  time  when  the  injury  occurred,  subsequent  to 
the  statute's  taking  effect.  It  must  state  ail  the  facts  requisite  to  biing  the 
case  within  the  statute  (Brcnen  v.  Harmon,  31  Barb,  GOH).  Where  tlie  complaint 
alleged  that  on,  Ac,,  "  the  defendants  possessed  and  occupied  as  a  granaiy  for 
storing  grain  for  the  use  of  their  brewery,  the  loft  of  a  building  which  tutd 
Ijeen  negligently  and  improperly  constructed,  and  was  by  reason  thereof  unlit 
tram  wealtness  for  the  bufflness  to  which  the  defendants  applied  it,  of  lekieh 
they  had  notice  ;  that  they  had  deposited  an  unusual  quantity  of  barley  In  the 
loft,  more  than  the  outer  wail  could  bear,  in  consequence  of  its  weak  and  inse- 
cure Kate  and  imptoper  cmiatnicUoii,  whereby  the  wall  wag  pressed  out,  and 
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fell  apon  an  kilning  shop  belongliig  to  ud  naed  by  H.,  P.  A  Co.,  Id  which 
the  deceaaed  was  then  at  work,  and  be  wm  ki>ted  b^  tlie  bll  of  e^d  wftIL 
oicijia  to  Uie  ear^eitntt*,  ntyUgenee,  and  fault  of  the  delendsnU  Id  n^ng  said 
building  in  iW  weak  and  insecure  slate,  and  in  overloading  the  same,"— held 


that  the  complaint  was  defective,  the  only  negllgeace,  or  default,  directly 
averred,  being  ia  the  construction  of  the  building,  without  any  alWaUon 
that  the  defendanlfi  then  owned  the  building.  (Id;  see  IbttMnmn  t,  TotKN. 
AB.  RB.  Co.,  a  Boston  Law  Rep.  360). 

a.  Where  the  complaint  alleged  that  the  car  of  tb«  defendants  in  charge  of 
their  servants  was  wrongfully  driven  over  a  child,  and  that  the  defendanla,  by 
the  negligence  of  themselves  and  their  servaata,  ran  over  Uie  said  child  and 
caused  her  death,  held  (hat  under  these  allegations  the  plkinllfi'  might  sbow, 
as  well  the  defective  construction  of  the  car,  as  the  carefessnesa  of  the  driver 
In  its  manageuieut  (Oldfield  t.  N.  r.  A  HaHem  S.  Jt  Co.,  3  K  D.  Smith,  103  s 
afflrtncd,  fKer.  810). 

6.  An  allegation  in  a  comnlaint  that  "  plaintiff  was  and  will  be  compelled  to 
pay  $100  for  medical  attendance,  funeral  and  other  eipeDseB,"  was  on  demor- 
rer,  held  a  sufflcieot  allegation  of  damase  [Boader  v.  Ormtby,  23  How.  370). 

e.  The  plaintllT  cannot  Join  a  cause  of  action  under  the  statute  as  adminis- 
trator, with  a  cause  of  action  in  hia  own  hidividual  right  (Luca*  v  Jf.  7.  Cent. 
S.  R  Co.,  31  Barb.  3M,  and  see  LgTieh  v.  Danit,  13  How.  833). 

d.  If  the  defendants  show  that  they  seltk-d  with  the  decedsod  In  his  life-* 
time,  for  the  injury  he  received,  and  which  resulted  In  his  death,  that  will  bar 
the  action  by  lus  representatives  (iJOUe  v.  .ff.  F.  OsBritR  R.  Oi..  35  Barb.  183). 

».  Injury  by  drfondant'a  nesUganoa.— In  actions  brought  to  recover  dam 
ages  for  an  ii(]ury  alleged  to  have  been  occasionud  by  the  negligence  of  the  de- 
fendant, whether  the  defendant  l>e  an  individual  or  a  corporation,  lo  eutitie 
tlie  plaintiff  to  recover,  he  must  show  some  fault  on  llie  piirt  of  the  defendant 
(Terry  v.  N.  7.  Central  B.  It  Co.,  33  Barb.  676,  and  see  Haya  v,  Gohoa  Co.. 
8  Barb.  42,  Great  NorOusrn  E.  R.  v.  Harnaon,  10  Ex.  87G ;  BerkfU  v.  While- 
haztnJwKl.  R.B.  %&  Law  Jour.  £x.  34SV  And  fault  will  not  be  inferred 
merely  from  the  injury,  unle«  the  defendant  is  a  common  carrier  of  persons, 
and  the  plaintiff  was  a  passenger  (U.  Ifatbrook  v.  Ulka B  B  Oa,  iQ  Barb. 
118 ;  WtUele  v.  Buffah  R  B  Vo.  14  Barb.  585).  It  need  not  be  alleged  in  the 
complaint  that  tlie  plainlilT  was  without  fault  ( Wiil/e  v.  Sapermnort  ofBichiJwnd, 
11  Abb.  378 ;  19  How.  870). 

/  Injnriaa  oanaed  by  non-repair  of  premlaea. — A  complaint  against  the 
owner  of  premises  leased  to  a  third  person,  to  recover  damages  sustained  by 
plaintiff  by  the  falling  of  a  part  of  the  building,  through  want  of  rejialrs,  is 
Dad  on  demurrer,  unless  it  states  fncts  from  which  the  court  can  say  that  the 
IS  bound  lo  iieep  the  premises  in  repair.     A  mere  general  allegation 


g.  injiuy  }>r  l«aTliu;  hatchimys  open. — ICAapmaii  v.  BoUitceS,  1  El  BL  & 
E.178). 

h.  Taixaj  by  ona  animal  to  anothai. — In  an  action  to  recover  damages  for 
alleged  injuries  to  plaintifTs  dog,  Inflicted  by  the  defendant's  dog,  whatever 
may  have  been  the  character  and  habits  of  the  plaintiff's  dog.  it  is  necessary 
for  the  plaintiff  to  prove  that  the  defendant's  dog  was  the  aggressor,  or  in  the 
wrooK  on  tltat  particular  occasion.  If  the  plaintiff's  dog  provoked  the  qnar- 
rel  which  led  lo  his  being  injured,  the  defendant,  as  the  owner  of  the  other 
dog,  cannot  be  made  responsible  for  the  consequences.  The  cases  in  which 
dogs  have  attacked  human  beings,  although  trespassers,  and  their  owners 
have  been  held  liable,  are  not  applicable  to  the  case  of  one  dog  attacking 
another  ( Wii^  v.  Slater,  32  Barb.  SOfl ;  see  nrUt,  p.  IBO  b  ;  and  see  Dunde  v. 
Koeker,  11  Barb.  887 ;  and  Ban  v.  Van  AUHne,  8  id.  630;  Van  Ltmm  v.  iyta, 
1  Coma.  5HS). 

i  Xiwnranoa  poUoy. —  A  complaint  on  a  fire  Insonnce  polity  must  allege 


^dbyGoOgle 


$143,  Bnbd.  2.]  LIBEL  Ain>  sla-hdeb.  325 

that  Ote  insaier  bad  an  iateiwt  in  tha  thing  Insured,  at  the  time  of  Insuiinir, 
and  •>  the  time  of  the  loss  (^Vwnvin  t.  FiiUoa  Fire  In*.  Co.  14  Abb.  404,  m 
Barb.  247),  or  an  intensl  to  be  r>roCected  by  the  iusuraaca  {WSUamM  v.  lit*. 
Ce.  qfXortk  America,  Q  How.  865),  an  allegation  that  thu  inaurance  was  upon 
"  Ids  [the  assared's]  three  story  and  atlic  store  building,"  and  "  on  hib  water- 
vheel,  and  on  a  fiame  one-stnrj  boildinE  attached,  occupied  by  the  aaid 
assured," — was  held  a  auffltieat  averment  of  interest  in  the  assured  {Fnwler  y, 
JT  r.  fflmt.  Jna  Oo.  33  Barb.  143 ;  but  this  decision  was  rarUed  in  the  court 
of^ipeal,  Dec.  18S2). 

a-  The  necesity  of  an  averment  of  interest  in  tlie  assured,  appUea  to  com- 
plainla  on  lifh  polunee,  but  not  marine  polities  {F'nentan  v.  Svlton  Pin  Int.  Co. 
14  AppL  404 ;  38  Barb.  247). 

6.  In  an  action  on  a  fire  policy  tt  is  not  necessai;  to  state  that  the  fire  was 
BOt  caused  by  InTasion  or  riot  ^ouTuAuni  t.  Ptoteetiim  Int.  Co.,  6  Com.  466 ; 
Bvdter  t.  Orgen,  19  East,  290;  Bunt  t.  Adian  S^er  Intaranee  Co..  3  Dner, 
487 ;  CaUin  v.  Sprw,g^  Pin  In*  Co.,  1  Sumner,  439,  contra ;  see  1  Pbll,  Ins. 


■  to  the  amount  of  $231  by  reason  of  a  fire  taking  place  in  the  cellar  of  said 

premises,"  was  held  insufflcicnt  {Bod*  v.  Ralg«r  In*.  Co.,  6  Boew.  23),  the  com- 
pliant ought  to  liare  stated  that  the  ■proparta  MUtind  vaa  injured  \tf 
fire.    {Id). 

c  In  an  action  on  a  policy  of  insarance,  the  complaint,  among  otiiertliines, 
stated  the  policy  to  be  in  the  usual  printed  form,  but  that  it  diiTnot  state  tlin 
precise  coDtiact  of  the  parties,  and  that  cerl&in  words  (not  stated),  whicli 
were  necceeary  lo  definitely  express  the  real  contract  were  omitted.  It  then 
prayed,  amon^  other  things,  that  "  if  JMCMwry,  the  policy  might  be  reformed," 
and  demanded  Jad^ent  for  the  amount  insured.  Onmotion  by  the  defend 
ant,  that  the  plaintiff  should  amend  so  as  to  salt  unconditionally  for  a  reforma- 
tion of  the  policy,  or  wholly  to  omit  askuig  such  relief,  it  was  ordered  that 
the  words  "  ■/  ntatttary  "  ahould  be  struck  out  {Ltanonua  v.  AUaiUie  Mut.  In*. 
Co.,  3  Duer,  680). 

d.  Jadgmsnt. — In  an  action  on  a  J  udginent  brought  br  sn  assignee  thereof, 
it  is  not  necessary  to  allege  in  the  complaint  any  demand  of  payment  by  the 
ase^nee,  W  any  refusal  to  pay  by  the  debtor.  {Man  t.  SAanaoa,  1  Hilton, 
175). 

e.  Ubii  and  aander.— (8eo  pott,  gS  164,  1S5.)  [The  material  alkgationn, 
where  the  words  are  defamatory  on  their  face,  and  in  the  English  language 
are— (1)  that  detfendant,  with  ma^iM  or  wrongfully ;  (2)  pnhiislied ;  (3)  of  and 
concerning  plaintiff;  (4)  these faite  words  (stating  them).  In  slander,  instead 
of  allegiDg  that  defendant  published,  It  is  customary  to  allege  that  he  spoke  iit 
the  presence  and  bearing  of  divers  pcnons  ( Wood  v.  6ileATi*t,  1  Code  Rep. 
117) ;  but  the  word  puHu/ud  imports,  ex  vi  termini,  a  speaking  in  the  presence 
and  bearing  of  somebody  (Du^  v.  Agan,  1  Code  Bep.  184}.  It  must  be  stated 
that  the  words  were  published  "  concerning  the  plaintiff"  (g  104) ;  and  on  de- 
murrer to  a  complaint  containing  this  averment,  the  court  assumes  the  words 
complained  of  do  in  fiict  refer  lo  the  plaintiff  { Weiley  v.  Bensiet.  5  Abb.  498). 
The  [»e(UBe  words  published  should  be  set  forth  (Finnerl}/  v.  Barker.  7  New 
York  Leg.  Obs.  316} ;  and  where  the  allegation  was  that  the  defendant  charged 
the  plaintiff  with  stealing,  or  some  other  misdemeanor,  tt  whs  held  not  sufflc- 
toit  (id.) ;  and  so  where  the  allegalion  was  that  Uie  defendant  spoke  words  "  of 
the  following  tenor  and  import,  and  lo  the  following  effect,  that  is  lo  say," 

*    n  demurrer  it  was  held  that  the  complaint  whs  insufficient  in  not  i 


ffssing  to  allege  Uie  very  words  or  the  substance  of  the  very  words  spoken 
(K»ris(A  T.  fifiniiton,  a  Abb.  4S0;  5  Duer,  858;  and  see  mod  v.  Bnma,  8 
Taunt.  189 ;  Wr^/hl  v.  Olementt,  8  B.  &  A.  503).  But  the  whole  publication 
n«e>f  not  be  set  forth  in  the  complaint,  but  only  the  particular  passage  com- 
plained of  (CuIbst  v.  Van  Andeti,  4  Abb,  375).  In  one  case,  however,  where 
the  complaint  alleged  the  spenking  of  the  following  words,  "  Yaar  wifa  it  • 
damned  Irith  vx/man,  and  hat  got  tlie  pai*'/,  and  your  ton  m  intaiu,  and  you  are 
15 
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a  damned  tbief,"  Harris,  J.,  denied  a  motion  to  «r1ke  out  u  irrerelaot  and  re- 
dundant the  words  in  italic,  on  the  ground  that  in  proving  the  charge  It 
would  be  proper,  indeed  necessary,  to  prove  all  that  was  said  at  the  time  tb« 
■Under  wa«  uttered,  and  atthutigli  not  necciiSHry  to  allege  ia  the  complaint  aU 
that  was  said,  it  was  cerlsinl;  quite  pro|>er,  and  he  liad  always  thought  it  tike 
beat  aud  fairest  mode  of  alating  the  cause  of  ad  ion  in  caaes  of  that  (teacription 
(2%t>  V.  Brundagt,  13  How.  221).  [In  an  unreporlpd  case,  in  which  the  pldn- 
tiff  set  out  the  whole  publication  (nearly  a  whole  column  in  a  newspaper),  and 
cumplained  of  it  as  a  libel,  Justice  Picrepout,  on  tlie  dvfeudant's  motion, 
made  an  order  that  the  plainlilT  should  specily  in  writing  tlie  particular  pas- 
aages  in  the  publication  on  which  he  intended  to  rely  as  dcfivmaiory.J 

a.  Where  a  compliunt  in  slander  set  forth  the  speaking  by  the  defendant  at 
a  certain  time  and  place  certain  words,  and  further  that  the  c^feiularJ  on 
diten  (Uij/i  and  tima  bettoeen  tiiat  day  and  the  eommenaTiunU  of  thu  tuil  spoke 
the  aame  words.  The  words  In  ilalie  were  held  to  be  redundant  (Orav  v. 
i/dlU.  6  How.  290). 

b.  Where  the  words  were  published  In  a  foreign  language,  they  should  be 
tet  forth  in  the  language  in  which  they  were  published,  accompanied  by  an 
averment  of  tlieir  meaning  in  Englisli  {Scllermaii  v.  lii'i,  S  Sand.  liti).  But 
omitting  <o  set  forth  tlie  words  in  tlie  language  in  which  thcv  were  published, 
may  be  remedied  by  an  amendment  IDtbaux  v.  Lehind,  I  Code  Itep.  N.  8. 235). 
And  in  case  of  oral  slander  in  a  foreign  tongue,  it  should  also  be  alleged  that 
the  persons  preseut  underatood  the  limguage  in  which  the  words  were  spoken 
(Cro,  Eliz.  8«5). 

e.  Wliere  the  worda  are  actionable  only  hpcause  spoken  of  llie  plaintiff  in 
some  business,  profession,  or  special  character,  the  &ct  of  his  being  engaged 
)n  such  business  or  profession,  or  answerine  to  such  special  character  al  th* 
time  the  a<tr<b  aeremaken,  nhould  he  alleged  in  a  ttaversable  form  in  the  com- 
Irtaint  {GarroU  t.  WAiU.  83  Barb.  015). 

d.  In  a  complaint  for  libel,  it  is  a  aufflcient  allegation  of  its  publication  by 
the  defendant,  to  allege  that  ho  was  the  proprietor  of  the  newspaper  in  which 
it  was  published.  An  allegation  that  the  words  published  are  "  a  libel "  Is  a 
■ufficient  allegation  of  falsehood  and  malice  (ffuni  v.  BcnneU,  18  N.  T.  173 ; 
and  see  Vide  v.  Oraff.  18  How.  550;  10  Abb.  1). 

«.  Where  the  libel  is  in  ambiguous  terms  or  by  Insinuation,  it  Is  reqnisite  to 
aver  in  tlie  complaint  that  the  defendant,  by  means  of  the  words  insinuated 
and  meant  lo  be  understood  by  those  to  whom  it  was  published,  as  charging 
the  plaintiff  with  the  crime  imputed.  And  whclher  such  was  the  intention  of 
Uie  defendant  is  a  quesiion  of  fact  to  be  determined  by  the  jury  (Bunirfi  ». 
JialUr,  T  Barb.  290).  If  Uie  words  are  spoken  irojti^y,  there  must  be  an 
eipre&savcrment  that  they  were  so  spoken  (11  Mod.  86).  It  is  said  that  here  the 
words  are  fairly  suaceptible  of  a  construction  which  would  render  them 
libelous,  the  complaint  will  be  sustained  upon  demurrer,  although  tlie  words 
may  also  be  interpreted  in  a  way  which  would  render  them  innocent  ( Waieg 
V.  Bennett,  5  Abb.  496).  The  words  are  lo  be  taken  in  their  natural  meaning, 
Bad  according  to  common  acceptation  {GarrM  v.  White,  33  Barb.  818). 

/.  Where  a  publication  is  not  defamatory  on  its  face,  and  becomes  so  only 
by  reference  to  extrin^c  facts,  the  existence  of  those  ffels  must  be  alleged  In 
the  complaint  {Pike  t.  Van,  Warmer,  S  How.  171  ;  6  irl.  B9;  fVy  v.  liennett, 
6  Sand.  54 ;  1  Code  Hep.  N.  B.  347 ;  Dera  v.  Short,  16  How.  823 ;  Blaigd^  t. 
Ba)imoj\d,  4  Abb,  448 ;  CarriM  v.  White,  S3  Barb.  615 :  ff.jiiwA  v.  MUleT, 
2  Barb.  C30).  Section  184  merely  dispenses  with  the  allegation  of  extrinsic 
facta  showing  the  application  of  the  words  to  the  plainlifT.  It  does  not  dis- 
pense with  the  necessity  of  an  averment  or  inuendo  when  it  becomes  essential 
to  show  tlie  meaning  rfOie  viorS»  Oifmidre*.  {Id.)  These  extrin«c  facta,  when 
necessary  to  be  averred,  must  he  averred  in  a  travcraabie  form  ;  to  allege  them 
byway  of  inuendo  will  not  suffice  (CiiWiwa  v.  Bajimonrf,  3  Abb.  193).  Thna 
where  the  alleged  libel  was  the  puhlicntion  of  a  notice  thai  the  plaintiff  had 
married  E.  E.,  and  the  extrinsic  lacl  relii-d  on  as  making  the  publication  libel- 
ous was  that  £.  E.  was  a  common  prostitute,  but  the  complaint  dirl  not  allege 
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Oua  ftct  otherwise  Ihan  ss  fbllows,  "  Harried,  J.  W.  C.  (plaintiff  meaning  to 
£  H  (meaninK  ft  public  proslitule  hnown  by  thai  name) ;  that  said  E.  B.  is 
■Dd  was  a  pulilic  prostitute,  and  well  known  to  lie  so,"  was  on  demurrer  held 
insofficiEnt.  (Id.)  The  judge  In  thai  case  said  that  not  only  must  Ilic  cxtrin- 
sc&ct  be  alleged,  but  the  allegation  of  it  must  )»-«««i&  the  inuendo.  TliuofBcu 
of  an  inuendo  is  to  connect  the  words  published  with  the  persons,  or  facts  and 
extrinsic  ciicumetancee  previouslT  nem(Kt  and  set  forth  in  the  induceineut, 
and  U)  explain  their  application  thereto ;  and  bein^  merely  explanatory,  can- 
not enlarge  the  sense  of  the  words,  or  supply  or  alter  tlicm,  where  they  aro 
defident  lBCai»deU  v.  Baymond,  14  How.  2ffii ;  4  Abb.  4481.  Where  the  imi- 
endo  extends  tlie  meaning,  the  excepts  in  meaning  may  be  alareganled.  (CarrdS 
?.  White,  33  Barb.  621 ;  Wetd  v.  BOM-u.  32  Barb.  US).  Defects  in  iniit^uloa 
are  usually  apparent  upon  the  face  of  the  pleading,  and  formerly  would  Lave 
been  laken  advantagQ  of  by  special  demurrer,  but  now  the  remedy  is  by  mo- 
tion to  strike  out.  {Id.)  Where  in  a  complaint  for  libel  there  is  an  inuendo, 
nch  as  that  it  is  not  supported  by  the  prefatory  extrinsic  fiicta,  or  that  it  en- 
laifes  Ibe  meaning  of  the  words  charged,  or  alters  them,  or  subsUtutea  other 
Kinda  in  their  place — the  proper  remedy  is  by  motion.  But  where  passages 
in  a  complaint  for  libel,  although  in  the  form  of  inuendoes.  were  obviously  not 
intended  as  sncb  by  the  pleader,  but  were  inserted  aa  an  allegation  of  the  im- 
port of  the  words  charg»l,  they  ahould  not  be  stricken  out  on  motion,  but  the 
defendant  ahould  answer  tbem  as  avermentB  of  issuable  facta.    {Id.) 

a.  In  an  sction  for  slander  charging  the  plaintiff  with  carrying  away  tlie 
examination  of  S.  Q.,  taken  by  and  deposited  with  T.,  a  justice  of  the  peace, 
the  complaint  did  not  allege  that  the  examination  was  taken  by  the  justice 
npoQ  any  complaint  made  or  pending  before  lum  against  9.  G.  or  any  other 
pmoQ,  nor  did  the  occasion  or  purpose,  or  wliether  it  was  a  civil  or  criuitnal 
proceeding,  appear,  nor  thnt  T.  had  jurisdiction, — held  on  demurrer  that  tlm 
complaint  was  dofeciiYc  in  substance,  for  not  showing  that  the  examination 
was  taken  on  a  ctiaive  pending  before  T.,  and  tl.ot  T.  had  Jurisdiction  [AyreM 
T.  aiiia,  18  Barb.  260). 

b.  In  libel,  all  who  concur  fn  its  publication  may  be  sued  togetlier ;  but  in 
■Under,  every  speaker  must  be  sued  separately  (Fvriytk  v.  £!dminitim,  Z  Abb, 
430) ;  and  this  rule  holds  even  in  the  case  of  man  and  wife ;  for  tlie  slander  by 
the  husband,  be  must  be  sued  alone :  for  ttie  slander  by  the  wife,  the  husband 
and  wife  must  be  sued  together;  but.a  plaintiff  cannot  unite  in  one  action  a 
cause  of  action  for  slander  by  the  husband,  with  a  cause  of  action  for  slander 
lij  ilie  wife,  although  the  words  spoken  may  be  the  same  (Haiuni  v.  Sliii'rfU, 
la  Abb.  421).  For  a  libel  on  partners,  all  the  partnei's  may  sue  together  {Tay- 
lor V.  Church,  4  Selden,  452).  But  a  joint  action  for  libel  cannot  be  sustained 
by  the  members  of  a  company  or  association,  not  being  partners  nor  persons 
Iiaving  a  community  of  pecuniary  interest  wherein  they  could  sustain  dnma- 

fs.  So  held  in  an  action  by  a  volunteer  hone  company  in  the  city  of  New 
ork,  where  the  libel  consisted  of  a  charge  of  theft  against  the  memlie:^  of 
iucli  hose  company,  without  spocif^'ing  tiie  persona  referred  to  {Giraud  v. 
Bdaeh,  S  E.  D.  Smith,  S3T). 

t.  In  all  actions  of  slander  for  words  not  in  themselves  actionable,  the  right 
lo  recover  depends  upon  the  question  whether  tlicy  caused  special  damage, 
and  the  special  damage  must  be  fully  and  accurately  stated.  If  the  special 
damage  was  a  loss  of  customers  or  of  a  saleof  property,  the  persons  wtio  ceased 
lo  be  customers  or  who  refused  to  purchase,  must  (if  fosaiblej'be  named,  and 
that  if  they  aro  not  named  no  cause  of  action  is  stated  {Linden  v.  Graham, 
1  Duer,  673 :  HrOotk  v,  MiSer,  2  Barb,  630,  and  see  1  Ducr.  073 ;  Erant  y.  Har- 
Tit,  1  11,  *  If.  aSl ;  HarOey  v.  Herring,  8  T,  R  18(1;  B(irri»n  v,  Pearte,  1  P. 
A  F.  970).  [Wonid  the  bilure  to  state  the  names  of  the  persons  be  more  than 
uncertainty  or  want  of  definilenessT]  Where  tlie  complaint  alleged  that  by 
reason  of  the  speaking  of  the  words  the  plaintiff  was  Injured  in  his  ^ood  name 
and  business  and  excluded  from  the  society  of  bis  fl'iends  and  neighbors,  it 
waa  held  that  tlic  injury  lo  business  and  exclusion  from  sodety  were  damages 
of  a  special  character,  that  perhapa  tike  ptaintlQ'  should  have  been  more  spo 
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ciflc,  but  the  olijection  could  Dot  be  raised  bj  demnirer  (Sevit  y.  JToam,  21 
How,  36G).  The  spedal  damage  to  Bupport  an  actioo  for  dctknmtory  words, 
not  acttoaabte  in  ttiemselves,  must  result  tjrotn  injury  to  the  plaintiff's  repu- 
tHtioo,  wliich  affects  Ibe  conduct  of  olbera  toward  him.  Ilia  mental  distraaa, 
])hysical  illnessond  luabilily  to  labor,  occasioned  by  tlie  aspersion,  are  cot  suclt 
natural  and  legal  consequences  of  the  words  spoken  as  to^ve  an  action.  Tbe 
cases  of  fi/-(HaT.  Toiesiej/ilS  Wend.  2.53);  and  Falier  v.  finner  (18  Barb.  333, 
overruled  TeneiUiger  v.  Wandt,  Co't  of  Appeals,  Jan.  1859).  The  loss  of  a 
wife's  services  from  illness,  the  consequence  of  mental  depression  resulting 
fh>ni  defamatory  words  not  actionable  in  themselves,  will  not  support  an 
action  by  the  husband.  The  wife,  if  sole,  could  maintain  no  action  for  words 
wliich  have  not  actually  injured  ber  reputation,  and  the  husband  cannot  re- 
cover damMes  from  her  inalnlity  lo  lalmr  where  she  could  not  if  a  feau  tol» 
( lyiUan  7.  Ooil,  Co't  of  Appeals,  Jon.  1359). 

a.  Ko  reporter,  editor  or  proprietor  of  a  newspaper  is  liable  for  a  fair  and 
true  report  in  aui^  newspaper  of  any  judicial,  legislative,  or  other  public  offi- 
cial proceedings,  of  any  statement,  speech,  argument,  or  debate  in  tbe  course 
of  the  same,  except  upon  actual  proof  of  malice  in  making  the  report ;  which 
Is  not  implied  from  the  fact  of  publication.  But  this  gives  no  protection  for 
any  libelous  comments  added  lo  or  interspemed  with  such  report  {^[^ws  1854, 
p,  314 ;  see  Sanifford  v.  Beniutf,  34  N.  Y.  20). 

b.  Slander  of  title, — To  maintain  an  action  for  slander  of  title  to  lands, 
the  words  spoken  must  not  only  be  falae,  but  they  must  be  uttered  mobdously, 
and  be  followed,  as  a  natural  and  legal  conaequcnce,  by  a  pecuniary  damage 
to  the  plaintiff,  which  must  be  specially  alleged  and  proved  {KmdaU  v.  Sterna, 
1  8elden,  14),  In  stating  the  special  damage  of  Uic  loea  of  »  purclisser  or  of 
an  opportunity  lo  raise  money  by  loan,  the  complaint,  it  is  said,  sliould  name 
the  person  who  refused  to  purchase  or  lo  make  the  loan,  in  consequence  of 
the  slander  (/^»nd«rt  v.  Qrahani,  1  Ducr, S70;  and  see  BatUy  v.  J)ean,5  Barb. 
297). 

e.  Mallciotis  prosecutloii. — [The  material  allegations  ore,  (1)  a  prosecution 
by  defendant;  (8)  its  termination  favorably  to  the  plaintiff;  (8)  malice;  (4) 
want  of  probable  cause  {Btuoa  v.  Soulhard,  10  N,  Y:  238 ;  Baivfbrd  v.  (W 
land.  6  Add,  ^Sc  EI,  482  ;  Brown  v.  Cluidi^,  39  Barb,  303).]  The  complaint 
must  allege  the  termination  of  the  suit  or  proceeding  alleged  to  have  been 
malicious  (ffua  v.  Fitlier,  20  Barb.  443;  and  sea  IM  v.  Siiydam,  6  id.  63  ; 
Baton  V.  Tmimtend,  3  Cwle  Rep.  51 ;  Walkint  v.  Lea,  5  Mees.  &  W.,  2T8; 
VanderbiU,  v.  Mathit,  5  Duer,  304 ;  OnrrUon  t,  Psarce.  3  E.  D.  Smith,  255).  An 
acquittal,  on  or  an  ignoring  the  bill  by  the  grand  jurv,  terminates  llic  prosecu- 
tion {Marrit  y.  Scott,  31  Wend.  231 ;  SUme  v.  Steiehrt.  13  Cow.  21B) ;  but  a 
nolle  proitipii  does  not  (Oorfrfujrf  v,  Sodlh,  6  Mod.  361).  An  allegation  that 
the  dislrict  attorney  had  certilicd  that  tbe  case  was  frivolous  and  should  never 
bo  tried,  does  not  show  a  determination  of  the  prosecution  (Thima»on  t. 
DeinoUe,  9  Abb.  243;  18  How.  529).] 

d.  Allegations,  in  a  compldnt,  tending  lo  show  defendant's  motives,  such 
as  if  not  alleged  might  be  proved  at  the  trial,  as  showing  special  injury,  e.  g., 
a  malicious  publication  by  defendant  concerning  such  prosecution,  will  not 
be  stricken  out  as  Irrcvelant  or  redundant :  the  deibudant  Is  not  aggrieved  by 
them  (Broc/deman  v.  Brandt,  10  Abb.  141). 

e.  If  it  appear  in  the  complaint  that  the  prosecution  alleged  to  be  malicious 
the  plaiDtill  wm  found  guilty,  the  fai:t  shows  tbera  was  urobable  cause  for  the 
prosecution,  and  renders  the  complaint  defective  IMilkr  v,  Deere.  2  Abb.  1), 
unless  it  also  appear  that  the  conviction  was  procured  by  the  fraud  of  the  de- 
fendant, (/d.)  And  where  the  action  is  for  maliciously  obtaining  an  order  of 
arrest  against  the  plaintiff,  the  complaint  must  show  thai  such  omer  of  arrest 
has  been  vacated,  or  that  it  was  void  iiii  initio  ;  or  that  the  action  in  which  it 
issued  was  determined  in  favor  of  the  defendant  therein  {SearR  v,  MeCraekea, 
16  How.  2(12).  In  an  answer  the  facia  showing  probable  cause  need  not  bo 
set  forth,  and  if  set  forth  will  be  stftick  out  as  redundant  (Bo^  r.  Harris,  13 
Abb,  44(] ;  Raddt  v,  Buckgabei;  8  Duer,  085). 
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a.  ThamlMB  to  marry. — {The  form  of  complaint  irill  rary  accordlnf^  to  the 
promiae,  whether  it  be  (1)  lo  marry  on  request,  (2)  In  &  retwotiftble  time.  (8)  at 
■  partical*r  tifoe,  (4)  after  a  particular  event,  or  (5)  generally.  The  maleriiil 
Ikctsare,  that  in  consideration  that  plainCiff  promieeato  caariy  derendant,  de- 
fmdant  promiaed  lo  marry  plslnCitC  eitlier  on  reauest  or  eu)  the  esse  may  be ; 
4  natement  of  the  request,  the  expiration  of  the  time,  ur  the  happeciag  of  tiie 
event ;  that  plaintiff  offered  to  marry  defendant ;  and  defendant's  negiect  lo 
fliUm  hia  promise  (Buaani  v.  Knapp,  U  How.  504).] 

b.  The  manner  of  stating  a  cause  of  action  formerly  In  nw,  may  stilt  be 
employed  (Z-o^mM  T.  Avp^ftAMDMT,  1  Code'Bep.  23).  It  cannot  be  suslHircd 
■^ia»f^  an  in&nt  {Hamutoa  v.  Lomasc  ,  S  Abb.  142),  but  may  be  Buslnined  % 
as  inEftnt,  euinc  bygnardian  iWarmuA  v.  Brua,  3  M.  &  B.  308  ;  Wiilafd  y, 
SbnuTCov. 2S;  JEStt  ?.  Wari,  3  Slrange,  83;  Hunt  y.  Peeif,  6  Cow.  475). 
Ttie  act  that  the  defendant  was  married  when  he  made  the  promine  does  nut 
deprive  the  promisee  of  tlie  tight  of  action  on  it  (Blo'itinacker  v.  &in!,  7  Abb. 
409;  29  Barb.  23).  In  such  a  case,  llae  plaintiff  need  not  allege  a  rendinens, 
offer,  or  request  to  marry  (irf.  3  D.  A  L.  SHO^fiB.  &  Adol.  712;  1  D.  &  R.  3yl|. 
Except  in  ijie  case  of  a  promise  to  marry  on  request,  an  offtr  to  marry  ni'cd 
not  be  alleged  (1  Para,  on  Cont.  544 ;  see,  however,  2  C.  &  P.  G34) ;  and  where 
the  defen^ot  hss  married  another  woman,  a  request  need  nut  be  alleged 
iCaine*  v.  Smith,  15  M.  &  W.  189). 

e.  A  complaint  which  alleged  that  plaintiff  being  unmarried  and  competent 
to  contract  U>  marry,  and  defendant  representing  himself  lo  be  unmarried  and 
competent  lo  contract  to  marry,  the  latter  in  conBiderallon  of  the  plainlifTB 
promise  to  marry  him,  promised  plaintiff  to  marry  her.  It  then  averred  that 
plaintiff  confiding  in  such  repreB«alatiua  and  promise  continued  and  still  was 
mimarried,  and  she  had  no  linowlcdge  or  informaiion  to  lead  her  to  believe 
that  the  promise  and  representations  of  defendant  werefalse;and  it  averred  that 
nid  reprcBenlations  were  blse,made  with  intent  to  deceive,  that  defendant  when 
he  made  such  representalions  was  and  still  continued  a  married  man,  that  his 
IBondae  to  marry  was  fraudulent,  and  to  plaintiff's  damage.  On  demurrer  lo 
the  complaint  that  it  did  not  state  facta  sufficient  to  constitute  a  cause  of  aclion, 
it  was  bdd  sufficient,  and  that  it  was  not  neceasary  to  allege  that  dpt'endaqt 
knew  his  representations  to  be  untrue  (Blattimelctr  v.  .S-iai,  39  Barb.  22). 

dL  In  an  action  for  a  breach  of  promise  to  marry,  the  complaint  followed 
very  closely  the  form  in  use  before  the  code  look  effect,  and  after  stating  thu 
promise,  set  out  the  breach  in  these  words, — "  Yet  the  defendant,  In  disregard 
of  bis  said  promise  and  tindertaking,  but  coiUriving  and  frauduUnUv  inteiuiiiig 
en^tHy  and  laiilleig  lo  deeeise  and  I'r^ure  lAtf  pltiinliff  in  Chit  retpect,  did  not  nor 
would  perform  his  said  promise,"  On  motion  to  set  a.side  the  complaint,  the 
coart  said,  Tbe  complaint  'a  sufflcientl  v  plain  to  apprise  the  defemlant  of  llie 
cbaige  against  him.  Tbe  words  in  italic  are,  perliaps,  obscure  and  unneceH- 
■aiy,  ana  must  be  striclien  out  {Leopold  v,  Popptaheimer,  1  Code  Rep.  40). 

t  In  an  action  for  a  breach  of  promise  to  roarry,  the  loss  of  the  plaintiff's 
health  is  not  a  neceeaary  consequence  of  the  breach  of  the  promise ;  and  to 
admit  proof  of  it  on  the  trial,  it  should  beset  up  in  the  complaint  as  special 
damf^(BeddiY.  Poicdl,  13  Barb.  183).  Is  the  loss  of  health  special  damage  T 
(see  TerariUiger  v.  Wand,  Court  of  Appeais,  January,  1859,  overruling  Bradt  t. 
KuMfcy,  18  Wend.  253;  and  PuU»r  v.  Mnjwr,  10  Barb.  838). 

/.  To  oharga  leparata  aatate  cS  a  manlfld  wvman.-— [This  note  must  be 
read  in  connection  with  the  law  of  1860,  ch.  90,  p.  158.]  Ci  an  action  lo  charge 
the  separate  property  of  a  married  woman  with  a  debt  contracted  by  licr  dur- 
ing covertare,  the  complaint  should  show  the  nature  of  the  debt,  and  if  it  is 
endenced  by  a  promissory  note  or  bond  the  consideration  thereof,  and  that 
■he  had  a  aepanite  estate  at  the  time  the  debt  was  contracted,  and  of  what  It 
consisted,  and  ita  altuatLon  and  value,  and  that  she  made,  or  hiteaded  to  make, 
the  debt  b  charge  or  lien  on  such  separate  estate  at  the  time  she  contracted  it; 
and  the  demand  forjudgment  should  he  that  her  separate  estate  be  cha^gied 
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80  mncb  thereof  ae  shall  be  neceaeaiy  to  aattafV  ench  debt  tad  tbe  casta  of  tbe 
action  {CMnt  t.  3t.  John,  13  How.  836 ;  Sm*>«  t.  J'faef,  fl  Abb.  8 ;  15  How. 
106 ;  Bihn  T.  Ltnt,  6  Bosw.  715 ;  Hinrtand  v.  J>Vrt  Edviard  Paper  MiU  Co.,  8 
How.  lOS  :  Franeu  t.  Ben,  IT  How.  561.) 

a.  Held  that  an  action  coQld  not  be  mamtnioed  a^inst  a  married  wonut 
fur  damage  for  breach  of  an  agreement,  for  cutting  otf  gaa  pipe*  from  apoit- 
ments  rented  bj  her  to  plaintiSn,  ahliough  she  wus  doing  businMg  in  her  own 
nnine  ae  a  feme  ule,  and  ber  husband  had  absconded  IMtrrgan  v.  An^^t,  18 
How.  371). 

b.  Ae  to  Uabllilr  of  separate  property  for  debts  of  htuband,  see  Pr^fman  t. 
Or»ifr.Ii'D\ier,i7a;  Be/igerv.White.Z  Botw.  83. 

c.  Where  work  and  labor  are  performed  and  materialg  fiimiahed  npon  the 
separate  estate  of  a  married  woman,  nl  ttie  request  of  her  and  her  husband, 
and  the  husband  is  insolvent,  the  wife's  separate  estate  may  be  charged  in  equitj' 
with  theparmentofOiedebt(Co(rin  V.  CurrwT,  22  Barb.  371;  and  aeeBiuur. 
Bean,  10  How.  93).  And  it  seems  in  such  case  Ilie  separate  estate  will  be  liable,  - 
even  although  the  husband  be  solvent  [Diekerman  v.  Abrahnnu.  2  Barb.  S51 ; 
see  Oamv.  Cawfaj/.IS  Abb.  13;  38  Barb,  52).  But  the  mere  purchase  of  goods 
by  a  married  woman,  having  a  separate  estate,  if  the  goods  are  not  required 
for  that  eslale,  would  not  constitute  a  lion  on  such  separate  eslace.  Proper^ 
purchased  by  a  wife,  unless  paid  for  out  of  her  separate  estate,  belongs  to  her 
husband,  would  be  liable  to  seizure  for  his  debts,  and  he  would  be  lialile  to  an 
action  for  the  price  of  il.  The  mere  fact  that  the  seller  of  the  goods,  at  Ibe 
time  of  the  sale,  knew  the  wife  had  a  separate  estate,  and  that  the  credit  was 

f;iven  on  thai  account,  is  not  sufficient  lo  render  the  aepaiale  estate  liablu 
Ledeliey  v.  ttncrri.  35  How.  240 ;  fWen  t.  Lenl.  5  Bosw.  714  ;  PAOlipi  v.  Ilaga- 
dom,  13  How.  17).  And  where  a  married  woman,  cohabiting  with  her 
liiislMind,  professed  to  carry  on  a  grocery  business  on  her  own  account, 
and  purcha.'ied  goods  for  retailing-  in  such  business,  il  was  held  that  the 
taw  gives  no  authority  to  a  married  woman  cohabiting  with  her  liusband  to 
carry  on  business  as  a  feme  tole,  and  that  frir  goods  so  purchased  the  husband 
was  liable,  and  not  the  sepai  ate  estate  of  Ihe  wife  (Sou  v.  Bean.  18  How.  S3 ; 
and  see  LokU  t.  Bebirwon,  7  id.  Iftl ;  Carta  v.  KngeU,  3  Sand.  Cli.  It.  til ;  Ootoi 
V.  BroiMr,  5  Selden,  305;  Freeman  v.  Orter,  !i  Doer.  477;  Dumfenftii  v. 
Gryntf!.  16  How.  I'M;  Aoogadrov.  Ball.iK.  D.  Smith,  S&i;  Sailer  y.  Valen- 
tine, i  Don,  96 ;  10  How.  109;  5  Duer,  IM;  Cmp>eyY.3fcEinnfy,saBatb.«). 
It  seems  that  a  married  woman's  contracting  a  debt,  as  surety  for  her  hus- 
band, is  nol  prima  fa/>ie  evidence  of  an  intent  to  charge  her  separate  estate  (3 
Story  Eq.  Jnris.  B  1400;  Vanderhei/dej.  v.  MiUlorj/.  1  Ooma.  403;  Yale  y.  Z>». 
derer.  18  N.  Y.  285 :  17  How.  165 ;  23  N.  Y.  450 ;  30  How.  2*3 ;  OoodaU  y.  Jfo- 
Adiim,  14  How.  38,^).   A  joint  lease  to  husband  and  wife  with  joint  covenant  to 

Say  rent  does  not  bind  the  separate  estate  of  the  wife  {Goeiet  v.  Gori.  31  Barb, 
14).  The  wife  of  a  farmer,  in  the  habit  of  directing  the  business  of  his  farm, 
purchased  a  span  of  horses,  saying  she  bouglil  them  for  hcr.-elf,  and  gave  ber 
own  note  for  the  price.  The  horses  were  used  on  the  husband's  farm,  with 
his  knowledge,  and  It  did  not  appear  whether  or  not  the  wife  had  any  sepa- 
rate estate.  In  an  action  against  the  husband  on  the  note,  held  that  it  was  a 
question  for  the  Jnrv  whetlier  the  wife  did  not  act  in  the  purchase  as  her  hus- 
band's agent  {Gaiei'v.  Brmcer,  6  Selden,  305). 

d.  At  common  law,  the  separate  estate  of  a  married  woman  was  not  liable 
for  her  debts  contracted  before  marriage,  unless  she  did  some  act  after 


riage,  indicating  h^r  intention  to  charge  her  separate  estate  ( VanderKeyden  v. 
Mnllory,  1  Coma  462).  On  her  marriage,  lier  debts  previously  contracted  be- 
came the  debts  of  her  hundnnd ;  but  now  by  statute  the  husband  Is  liable  only 
to  the  extent  of  the  property  he  acquires  by  his  wife,  and  an  action  may  be 
maintained  against  the  husband  and  wife  jointly,  for  the  debt  contracted  be- 
fore marriage ;  but  the  judgnienC  binds  tbe  separate  estate  of  the  wife  only, 
and  not  thnt  of  the  husband  {Law»,  1SS3,  p.  WtT).  This  liability  of  tbe  hus- 
band continues  only  during  the  coverture,  unless  a  Judgment  has  been  re- 
covered.   If  the  wife  survtyeft,  and  no  Judgment  has  been  ubtoioed,  her  sole 
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fiabOHr  revives  ( VomdierA^Wm  r.  MitHorif,  1  ComB.  467 ;  and  see  Qoulding  r. 
Daridtoa,  35  How.  483  ;  Baidteia  v.  EimnuU,  16  Abb.  353). 

0.  Thejudmient  to  enforce  a  charge  on  the  Bepanle  estate  of  a  married 
ironi&n,  was  in  rem.  and  not  in  penonnm  [Coon  y.  Brook,  21  Barb.  640 ;  Dick- 
ervutn  v.  Abrahnma,  id.  R91 ;  Cobine  t.  St.  Mn,  12  How,  833;  and  see  3  Sand. 
Ch.  a  109:  3  My.  &  C,  111;  IComs.!©;  ICr.  APh.  48;  14  How.  IBl ;  but 
now  Bee  §  374).  The  ju<lgmeat  creditor  by  Tirtne  of  his  jndgmenl,  can  rcacli 
otdf  *Jie  property  she  may  own  at  tlie  time  slie  contracls  Uie  debt,  and  uot 
anv  property  sbe  may  afterwards  acoiiire.  If  a  married  woman  owiu  no  pro- 
perty on  the  day  elie  (contracts  the  debt,  although  she  allerwstdB  "  has  mil- 
Bons  of  property,"  the  creditor  cannot  reach  it  (13  How,  336).  It  does  not 
aathorize  the  issuing  an  execution  (id. ;  CAapman  v.  Lemon,  U  How.  2^),  ex- 
cept perhaps  in  cases  within  the  law  of  1653,  sapra :  nor  can  an  action  he 
iniUDl«ined  upon  it  {Baldioin  v.  KinneS,  16  Abb.  353  ;  ,F^  t,  JiorrU.  12  N.  Y. 
Leg.  Obs.  31 ;  Ta/«  v.  Bederer.  21  Barb.  200 ;  hut  this  case  was  reversed  in  the 
court  of  appeals  (18  N,  T,  365 ;  23  N,  T,  450),  See  Form  of  judj-iiient  to 
charee  the  separate  estate  ofa  married  woman  (21  Barb.  292).  Tlie judgment, 
if  defediTe  la  the  first  instance,  may  be  amended  (DUkerman  t.  Abrahanu,  31 
Barb.  558). 

A.  An  action  to  charge  the  separate  estate  of  a  man'ied  woman,  cannot,  it 
leema,  be  nutintalned  m  a  justice's  court  (Chapman  v.  Leaum,,  11  How.  335; 
Coon  T.  AwJt,  21  Barb.  553),  nor  m  the  supreme  "imrt  for  a  demand  less  than 
tlOO  (Coftina  ▼.  St.  John,  12  How.  8;t7 ;  and  see  ShgpluTd  t.  WMer,  7  id.  46 ; 
■ee,  however,  ante,  p.  29,  h;  and  g  274,  pott. 

e.  Since  the  la^v  of  1860,  in  a  complaint  against  a  married  woman  for  goodi 
purchased  by  her  for  her  separate  busiacss,  or  for  the  rent  of  premises  wliereis 
to  carry  on  her  separate  bu-iinesa.  allegations  that  she  wasi  married  and  bad  a 
Kuarate  estate  are  not  material  iOoMer  v.  I»'iae».  IS  Abh.  333  ;  AUken  v.  Clttrlt, 
16  Abb.  328,  noU  ;  see  Young  t.  QoH,  13  Abb.  18,  noU).  Nor  need  it  allece 
that  the  goods  or  premises  were  in  (act  for  the  separate  business  of  the  de- 
[eadanl — it  ia  sufficient  to  allege  that  she  represented  they  were  for  audi  pui^ 
pose  [Cotter  v.  iKoacf.  16  Abb.  338 ;  and  eee  Ooulding  v.  Daridton,  35  llow. 
483,  reversing  S.  C.  28  Barb.  438).  In  a  complaint  against  a  married  womsn 
it  ia  still  necessary  to  allege  the  facta  showing  tlie  peculiar  liability  [Biildicm 
y.Eimmxl,  10  Abb.  3S3).  The  third  seelion  of  laws  of  1860,  requiring  the 
usent  of  the  husband  to  the  bar^in,  sale  or  conveyance,  by  liis  wife,  of  her 


■eparute  estate,  does  not  require  Ins  assent  to  her  contract  U>  pay  a  debt  and 
diarge  the  same  on  her  separate  estate  ( Ward  y.  3»Tvom,  13  Abb.  27^). 

d.  An  action  may  be  maintained  on  the  warranty  of  title  in  a  deed  made  by  a 
married  woman  of  her  separate  estate  since  the  lafl(  of  1860  [Solit  v.  De  Leper, 
36  How.  468).  Except  in  a  separate  trade  or  business,  carried  on  by  her  or 
relating  to  her  separate  estate,  the,covenant  or  promissory  note  of  a  married 
woman  is  absolutely  void  [PhtUipi  v.  Hagaiom,  12  How.  17 ;  Cobine  v,  81.  JiAti, 
vl.333;  Cwn  V,  fi/wji,21  Barb.  549;  S(«n4wfyA  v.  ifoj;™in,  IS  Barb.  28),  and 
famiahcs  no  cause  of  action  further  than  it  is  an  evidence  of  her  intent  to 
dtkarge  her  separate  estate  [BiUpin  v.  Clarke,  17  Ves,  805 ;  Fi^  y.  Spoale,  4 
Euss.  112 ;  Matter  v.  Fuller,  4  Bro.  C.  C.  19 ;  Vaa  Allea  v.  Humj'hrey.  15  Barb. 
658).  What  is  evidence  of  separate  property  ofa  married  woman  (H^a*«rma» 
T.  WilbU,  10  Abb.  03).  In  pleading  a  deed  executed  by  a  married  woman,  by 
attorney,  the  facts  which  render  such  a  mode  of  eiecutioD  permissible  mutt 
be  alleged  (Johmton  v.  Tayhr,  15  Abb.  3S9). 
t.  By  manied  WomatL — A  complaint,  in 
which  stated  that  a  passenger-carrier  underlc  _  ,„  „ 

firom  California  to  New  YotIc  ;  that  the  baggage  was  her  separate  proper^, 
and  was  stolen  on  the  passage,  is  ^ood  in  sulistance.  If  further  particulars  aa 
to  the  time  or  manner  of  her  acquuition  of  the  baggage  as  separate  property, 
or  to  show  it  to  be  such,  are  material,  the  remedy  is  by  motion  [Spiee  v.  Accm. 
TrantU  Comp.  S  Duer,  663.    See  ante,  p.  133). 

/  'Where  a  married  woman  lends  money  of  her  own,  and  of  which  berhos- 
band  never  bad  possesion,  and  t^es  s  doI«  payable  to  herself  she  may  sua 
OD  nich  Dote  without  Joining  her  boBband  {flmiirf  T.  ComtUxJt  eiBarb.411}. 
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a.  Por  moiMjr  had  and  recehed.— "  The  action  for  mooer  had  and  ir- 
cdved  will  lie  whenever  Ihe  derendant  has  received  money  belonging  to  the 
plaintilT  which,  according  to  equity  andjuatice,  be  ought  t<)  refund  or  par  over 
(Wuenum  v.  Lyman.  7  Hass.  R,  2M ;  WrigAl  v.  Butitr,  G  Wend.  200 ;  Eddy  ». 
BmitA,  13  id.  488).  It  takes  the  plaee  of  a  bill  in  eqaitv,  and  ebould  be  eo- 
coura^fd  withia  proper  luuita.  It  aliould  not  be  extended,  however,  to  cues 
in  whirh  the  defendant  may  be  deprived  of  any  right,  or  subjected  to  any  In- 
convenience thereby  [Jiratei/  v.  Prttlon,  1  Conn.  R.  175;"  Bo/ASonev.  Stocking, 
a  Barb.  149.  See  Carpenter  t.  StiOweU,  g  Abb.  400).  A  complaint  which 
allcced  "that  defendant  received  the  Biim  of  (100,  belonging  to  or  on  at'cqunt 
of  plaintilf,  and  which  is  now  due  him,"  held  aufflcient  on  demurrer  {llettt  v. 
BucAe.  14  Abb,  279 ;  23  How.  197).  A  complaint  which  Mated  tliat  on,  Ac, 
"  the  defendants  nere  indebted  lo  Z.  in  tlie  sum  of  $7,000  for  moneys,  note* 
and  effteU,  before  that  time  had  and  received  to  and  for  the  use  of  Z.,  the  par- 
Ilculars  of  which  will  appear  on  reference  to  the  annexed  account,  which  is 
true,  and  forms  part  of  this  complaint ;"  that  being  so  indebted,  Uiey  becams 
liable  to  pav  that  sum  to  Z.,  or  his  assigns  on  request,  and  promised  to  pay  it 
him ;  and  then  averred  an  asngnment  of  the  debt  to  thi<  plainliff ; — one  item 
in  the  annexed  account  read  thus:  "  To  notes  received  on  the  Mercantile  lu- 
mrance  Company  (10.104  24," — waa,  on  demurrer,  liold  not  lo  stale  facta  suffi- 
cient to  constitute  a,  cause  of  action.  It  does  not  follow  because  a  defendant 
receives  noia  and  ejfeett  to  a  plaintiff's  use.  that  he  becomes  liable  to  \vt,y  the 
amount  of  them.  Ifhe  has  become  ao  liable,  the  fects  which  make  him  so 
liable  sliould  be  set  forth  {Lif.nan  v.  Lintoln.  3  Duer,  S701.  A  slalemcnl  of  a 
cuiBC  of  action  as  thus  was  held  aufHcient :  the  ptaintitT  alleges  thul  the  said 
intestate  at  tlie  time  of  hia  deutli  waa  indebted  to  the  plaintiff  in  the  sum  of 
9G,000,  for  money  bad  and  received  by  the  said  intestate  to  the  use  of  Ihe 
pWnfiir,  and  that  no  part  thereof  has  been  paid  to  the  plain'ilf.  lAdam*  v. 
MoVs,  12  How.  320).  Where  the  complaint  staled  that  plaintiff  was  the  owner 
of  certain  veAsels.  and  had  j>aid  cerliuu  moneys  aa  hospital  moneys  to  the  alt; 
tboriiiea  of  the  State  of  New  York,  which  tlicy  Bub»einiently  di'n-cted  to  be 
rep-iiil,  that  thereupon  defendant,  as  llie  agent  of  Ihc  plainlirr,  received  fhim 
aaid  authoritiee  a  large  portion  of  said  moneys,  to  the  amount  of  (1.650 :  that 
payment  of  snid  moneys  had  been  demanded,  and  defendant  had  not  paid  any 
part  thereof,  a  motion  to  make  the  ct^tnplaint  definite  and  certain  was  denied ; 
and  it  was  held  tlial  the  defendant,  if  he  desired  more  specific  informalion, 
must  obuin  it  by  means  of  the  bill  of  particulars  (Shiaan  v.  Schmidt,  8  Abb.  5. 
See  Baitt  v.  CW*.  5  Bosw.  21)|. 

b.  Where  a  carrier  or  other  party  has  goods  which  he  refuses  to  deliver  to 
the  owner  unless  paid  an  illegal  demand,  an<l  Ihe  owner  of  such  goods  pays 
Buch  demand  to  obtain  the  goods,  he  may  recover  the  amount  paid  as  money 
had  and  received  (Harmony  v.  Bingham^  2  Kemaii,  30).  It  ia  not  a  voluntary 
payment  Tf  a  payment  is  Tolunlary,  it  cannot  be  recovered.  Money  paid  on 
a  tax-collector's  warrant,  there  being  no  misreprescnlntion  or  mistake  of  feet, 
cannot  be  recovered  on  ils  l>elng  ascertuned  that  there  was  a  defect  in  ihe 
assessment,  rendering  the  lax  void,  which  appeared  from  the  warrant  (Ha rfem 
M-li.  6b.  v,  WiniA,  SKernan,  308;andseei/iav.  Siiperciaors  of  Liringtion  Co. 
id.  S3  i  Unwin  v,  Lenper,  1  Man.  &  G.  748), 

e.  A  bailee  or  depositary  ia  not  liable  lo  an  action  until  a  demand  and 
refusal,  Tlicrefore,  when  money  is  left  with  anotlier  in  naked  depoMt,  for 
thebeneflt  of  the  owner,  the  latter  cannot  maintain  an  action  to  recover  it 
nntil  a  demnnd  has  been  made  U|>on  the  depositary  to  restore  it,  and  he  refused 
•o  to  do  (PMpt  V,  Bottwiek,  22  Barb,  318). 

d.  Where  money  Is  paid  bv  iniaUdie,  in  an  aellon  to  recover  it  no  demand  of 
ite  return  need  be  alleged  {ifli^a  B'k  v.  Van  Gicmn,  18  Johns.  46.i). 

e.  In  an  action  by  a  purchaser  to  recover  money  paid  in  part  execution  of  a 
■contract  which  has  been  rescinded  by  the  vendor,  the  plaintiff  ia  not  obliged 
to  allege  a  tender  or  readiness  W  pay  the  price  agreed  upon  (Maine  v.  King,  8 
Barb.  585). 

/  Where  a  pl^ntiff  Boed  In  tort  for  the  conTeraion  of  a  promieaoiy  note, 
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held  th«t  sfUr  trial  md  an  Appeal,  the  cotnpl^ntoould  not  be  amended  bo  as  to 
make  the  action  one  to  recover  the  avails  of  snch  note  aa  money  liad  and 
receiTcd  (A»dreKt  t.  Bond,  IS  Barb.  S33).  And,  wbere  Ihc  plaintifT  aa  ono 
canae  of  action  claimed  to  recover  tlie  posoeauon  of  a  draft  which  he  alleged 
to  belong  to  him,  and  to  be  wrongfully  detftined  by  tlie  defendant,  and  an  a, 
Kcond  cause  at  action  cMmod  to  recover  possesdoD  of  $7,250  of  money  which 
be  alleg^  to  be  hia  properly,  wrongfully  detained.  At  tlie  trial  lie  pmved 
that  the  defendant,  as  his  agent,  had  sold  a  quantity  of  pork  and  received 
tberclbr  the  draft  claimed,  which  he  procured  to  be  discounted,  and  had  the 
ttoaey  put  to  his  own  credit  in  bant ;  after  he  liad  done  so,  the  niaioliff 
demanded  of  him  the  draft  or  the  avails  thereof,  and  the  defendant  refused  to 
deliver  same.  Upon  thia  proof  the  plaintiff  claimed  to  recover  aa  upon  con- 
bsct,  the  mone-v  due  from  defendant. — held  he  could  not  do  thia,  and  was 
Donaaited  {WaHcerY.  Benneti,  18  N.  T.  260). 

a.  Under  a  complaint  fbr  money  had  and  received,  a  pl^tiff  may  recover 
money  depoeiied  with  a  stakeholder,  to  abide  a  result,  the  subject  of  ft 
wager  (CTMalq/  v.  Amw,  6  Barh.  «S8).  Or  the  plaintiff  may  compMn  spedaity. 
Pot  tbe-form  of  a  special  complunt,  see  6  Barb.  658,  and  p.  ITS  b,  ania. 

8ee  Oonttailt,  anie,  p.  212  i. 

6.  Where  a  peiwjn  not  an  attorney  or  foreign  factor,  entrusted  by  the  owner 
with  a  note  against  a  third  party,  forcoUection,Teccives  the  money  thereon,  but 
nq^ecls  to  pay  it  over,  an  action  miiy  be  niflintained  Rffnlnst  liim  for  the 
money  collected,  withoutany  previoasdemandlZAabHfc  v.  i/K'i<:oi.  ISBarb,  032). 
And  trhere  a  person  receives  money  to  remit  to  another,  and  he  falts  to  remit, 
be  becomea  liable  to  an  action  without  any  demand  {Siaeey  v.  Qraham,  4  Eer~ 
nan,  497). 

«.  A  foreign  factor  is  not  liable  to  an  action  for  the  proceeds  of  sales  made 
by  him 'for  account  of  his  principal  on  commission,  until  a  demand  made  by 
the  principal  or  instructions  to  remit.  Therefore,  In  an  action  against  a  for- 
eign factor  to  recover  the  proceeds  of  sales  effected  by  him,  the  complaint 
must  all^B  a  demand  and  reflisal  before  action  commenced  (Walden  v.  Grafti, 
S  Abb.  303 ;  8.  C,  4  E.  D.  Smith,  490) ;  and  the  rule  applies  to  a  domestic  fec- 
ioi{Bmrti  v.  WoMaj-,  12  Barh.  298 ;  Bi-ink  v.  DolMn,  8  id.  837 ;  and  see  Ljffe  t. 
Murrag.  4  Sand.  590 ;  Heubadc  v.  MvUiaan,  3  Duer,  352).  In  Senia  v.  Ctom  (8 
ChI.  29),  a  complaint  for  money  had  and  received,  widch  did  not  allege  a  de- 
mand, was  held  bad  on  demurrer ;  and  in  an  action  agunst  an  agent  for  not 
araouuting.  it  was  lieid  a  reqnest  to  account  and  pay  over  must  be  alleged 
{BaihiuJi  V.  M-Cauly,  7  Cal.  421).  Where  goods  are  left  with  a  mercantile 
Arm  to  sell  on  commission,  and  a  demand  is  subsequently  made  by  the  owner 
on  a  member  of  the  Srm  for  the  goods  or  a  settlement,  which  is  not  complied 
with,  that  is  a  sufficient  demand  to  authorize  a  suit  (Baird  v.  WaOier,  13  Barb. 
208).  For  a  demand  on  one  of  two  joint  debtors  is  a  demand  on  botli  {Giater 
T.  Aaata,  fl  Selden,  2-35).  Where  a  complaint  alleged  that  the  defendant  was 
the  treasurer  of  the  plaintias,  and  "  that  the  defendant  is  Indebted  to  the  plain- 
tiffs $5,600  for  money  received  by  the  defendant,  while  acting  as  such  treasure 
er,"  and  then  sec  forth  the  items  received  and  the  dates  wben  received,  the 
def^dant  demurred  on  the  ground  that  beta  sufficient  to  constitute  a  cause  of 
action  were  not  stated,  and  It  was  argued  that  before  the  plolntiffscould  main- 
tain an  action,  they  must  have  demanded  tlie  balance  in  the  defendant's  hands, 
and  a  demand  should  have  been  alleged.  The  demurrer  was  overruled ;  and 
the  court  said,  "  If  the  defendant  is  not  liable  until  demand  made  on  him,  the 
allegation,  as  a  matter  of  litct,  that  lie  is  indebted,  and  a  statement  of  the  mon- 
eys recdved,  is  an  allegation  that  all  that  is  cs^nlial  to  make  him  indebted 
haa  been  done,  and  consequently  thai  a  demand  has  been  mode  {Second  Av.  B. 
R.  V.  Coieman,  24  Barb.  300). 

d.  JtooBj  lent: — [Tbe  material  ollfsations  are  (1)  that  money  was  lent ;  (2)  It 
has  not  been  repaid.]  It  is  not  necessary  to  allege  that  the  loan  was  at  the  d&- 
fendnnt's  request  ( Vkiori  ▼.  Davit,  1  Dowl.  &  L.  984 ;  12  U.  &  W.  7S0). 

t.  A  complaint  by  assignees  of  a  clum,  stating  tbe  cause  of  action  thus: 
"  The  defendant  was  lnd«l>ted  to  one  James  Whitney  on,  Ac.  in  the  Bum  of 
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$B.046,  betnr  a  balance  or  Account  []ue  fh>m  said  defeDdnnt  to  said  Wliitnej  on 
an  account  lor  money  lent  by  Baid  Wliitnef  to  said  deTendant,  and  for  money 
paid  b;  aaid  Whitney,  to  and  for  tlie  use  orsaiddereDdunl,  and  at  his  request, 
was,  on  motion  that  the  same  be  made  more  deSnile  and  certain.  Ucid  U>  be 
aufficienl,  and  that  if  the  defeDdanl  had  "  any  doubt  as  to  the  iums  in  respect 
to  which  a  recovery  is  sought,  bis  remedy  is  U)  demand  a  copy  of  the  account 
constituting  the  cause  of  action  stated  in  the  complaint"  {Cudldpp  v.  Whipple, 
1  Abb.  107 ;  4  Duer,  610).  A  complaint  which  alleged  that  the  defendant  was  in- 
debted to  the  plain!  iff  in  the  sum  of  $4,300  for  money  lent  and  for  money  found 
due  from  the  defendant  to  the  piaintitT  on  an  account  stated,  was,  on  motion 
tliat  it  be  made  certain,  held  defective  in  not  alleging  with  BuSlcient  certainty 

whether  the  plalntilTso""'''  "■  ■™""— • ~  "■■  •"■■■  ""■——  -r  --■■■ —    — J  tr 

upon  two,  what  aiun 
Duer.  845). 

a.  The  plaintiff  lent  the  defendant  money,  and  received  from  the  defendant 
ahares  in  a  company  as  a  security,  and  agreed  to  give  twenty-one  daya'  notice 
to  the  defendant  before  proceeding  to  compel  the  repayment  of  the  loan,  or  of 
any  part  tliereof,  and  upon  repayment  of  any  part  of  the  loan,  to  give  back  s 
proportiunnte  amount  of  shares :  held,  that  aner  twenty-one  days  the  plaintiff 
was  not  bound  to  declare  Bpecialiy.  averring  a  tender  of  the  shares,  but  that 
he  might  declare  in  the  usual  form  for  money  lent  (3  Bing.  N.  C.  737 ;  Seolt  r. 
fiarker,  1  G.  &  D.  258). 

b.  Money  Paid. — [The  material  allegations  are,  (1)  money  p^d  to  use  of 
defendant ;  (3)  at  his  request ;  (3)  it  has  not  been  repaid.]  If  one  person,  with- 
out a  compulsion  of  law,  or  legal  obligation,  pay  the  debt  of  another  without 
a  previous  request,  the  debtor  is  not  liable  for  the  amount  thus  paid  (BartAjil/f- 
meu>  V.  J<Kk»on,  20  Johns.  28 ;  Bandar  v.  WiBinmt,  10  itt  250 ;  llcirne  v.  Keent, 
6  BoBw.  584 ;  and  see  7  M.  &  W.  430).  Therefore,  to  recover  for  moneypwd, 
it  must  be  alleged  to  have  been  paid  at  the  request  of  the  defendant.  Where 
an  indorsee  of  a  note  has  paid  up  the  tehoU  note  and  become  tlie  legal  owner  of 
It,  he  can  either  sue  the  endorser  on  the  nolc,  or  for  money  piud.  But  if  be 
has  only  paid  the  note  in  part,  he  cannot  sue  (hereon,  but  may  sue  the  en- 
doraer  or  maker  fur  the  money  actually  paid  for  him  at  his  request  (Balcer  v. 
Marlin,  3  Barb.  035 ;  Pj/gerl  v.  Orom,  9  id.  506 ;  Barker  v.  Caxtidy,  16  td. .  177  j 
and  see  Neau  v.  Mercer,  15  id.  318). 

e.  A  joint  action  by  a  subsequent  indorser  against  separate  prior  indorsees 
fbr  money  paid  for  the  use  of  Uie  defendants,  cannot  bu  maintained  (Sui-ia:;-  v. 
Caaidy,  10  Barb.  177). 

il  In  an  action  to  recover  money  alleged  to  bare  been  paid  b;^  the  plaintiff 
as  surety  for  .T.  V..  upon  nolea  given  by  J.  V.  lo  L.  J.,  and  signed  by  the 
plaintiffand  the  defendants  and  H.  V.,  as  co-auretiea,  the  complaint,  after 
alleging  tlic  facts,  among  others,  that  he  bad  paid  the  amount  of  the  notes, 
alleged  that  none  of  the  money  had  been  repaid  to  him  by  H.  V.  or  b;?  the  de- 
fendants :  nor  had  the  portion  he  was  entitled  lo  collect  of  his  co-sureties  been 
repaid  to  him  by  any  person,  but  part  thereof  was  still  due.  A  motion  by  the 
defendants,  requiring  Die  pHintiff  to  make  the  complaint  more  definite  and 
certain,  staling  what  part  of  Uie  money  paid  by  the  plaintiff  liad  Ijcen  repaid, 
and  how  much  was  remaining  due,  was  denied  on  the  ground  that  the  com- 
plaint did  not  admit  that  any  part  of  what  llie  defendatils  were  tx>und  lo  con- 
tribute had  been  paid,  and  if  anything  had  been  paidit  was  a  matter  of  defence 
(Van  Demark  v.  K«n  Demark,  13  How.  STd).  [The  defendant's  remedy  was  a 
motion  for  a  bill  of  particulars. — Ed.] 

e.  Under  an  allegation  in  a  compl^nt  that  the  iilainliff  hod  paid.  &c.,  mo- 
neys for  the  defendant,  evidence  to  charfte  the  defendant  ns  an  endoreer  of  a 
promissory  note  cannot  bo  received.  Nor  can  such  evidence  be  received  in 
support  of  an  allegation  that  the  defendant  guaranteed  the  payment  of  the  nolo 
(Cottrea  V.  QmMin,  4  Duer.  45). 

J^  Money  loat  by  Gaming. — Semble,  the  form  of  declaration  prescribed  by 
3  Rev.  Slat.  347,  g  1 ,  would  constitute  a  sufficient  compbunt  and  oa  to  what  is 
beld  a  sufflcicot  complaint  (soe  Beta  v.  BaiAe,  14  Abb.  37& ;  23  Uow.  1(17). 
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o.  PATtnen. — Two  flims,  Id  each  of  whicti  A.  wu  a  partner,  stated  ui  ac- 
coant  ofthelT  mntaiil  dealingH.  The  partners  in  the  creditor  firm— with  ths 
e»<*pti(in  of  A.,  who  declined  to  be  a  plaintiff,  and  waa  made  a  defendanl— 
brought  tb^  action  agaJDst  the  debtor  firm  ;  held  it  waa  not  necessary  the  com- 
plaint  should  propose  no  accounting  aa  t^twecn  the  flnnB  (Cole  v.  BeynMs,  18 

*.  When  a  complaint  contains  a  good  cause  of  actios  upon  contract  against 
aereral  defendania  who  are  partners,  it  is  not  rendered  demTirrible  by  going 
on  to  allege  the  insolvency  of  the  defendanta  and  thecoDfesrion  of  a  Judgment 
br  them  to  defVaud  their  credilore,  and  aaking  for  an  injunctioD  and  a  receiver 
KMeyer  y.  Van  CaOern,  28  Barb.  280). 

e.  A  complaint  which  set  forth  a  partnership  between  the  parties,  a  disaoln- 
tion,  the  eiiatence  of  nnsetlled  accounts,  a  balance  in  favor  of  plaintiff,  and  de- 
mands an  accounting  nod  judgmcDl  for  the  balance,  shows  a  sufficient  cause 
of  action  (Ladingtoa  \.  Ti^fl,  10  Barb.  447). 

d.  Limited  PartnerBbipa. — In  an  action  to  reach  and  distribute  Ibe  assets  of 
a  limited  parlnprsbip — (he  allegaliona  of  the  complaint  to  show  that  the  plain- 
tiflS  are  creditore,  must  be  bo  tfeflnito  and  speciflc,  as  to  inform  Uie  defendants 
when,  in  what  maauer,  and  by  what  contracts  it  is  clamed  that  they  became 
indebtea  to  the  plaintiffi  ((^rti^  v.  KtndaU,  10  Abb.  66). 

e.  MaTor,  Ac.,  of  Now  Tork.~-In  actions  against  the  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  New  York,  it  must  be  altegcd  in  the  com- 
plaint that  at  leust  twenty  days  hare  elapsed  since  the  claim  m  suit  waa  pre- 
sented to  the  comptroller  of  said  City  for  adjustment,  and  that  upon  a  second 
domand  in  ivrlting  made  on  said  comptroller  after  the  cipiralinn  of  said  twenty 
days,  the  said  comptroller  neglected  or  refused  to  make  an  a^ustment  or  pay- 
ment (Laws  1860,  ch.  879,  g  i). 

f.  Partition  of  PMSonal  Piopertr. — Complaint  for  {linney  v.  8leb6iiu,  SB 
Barb.  290). 

g.  For  PeoaltleB.— In  Morehoiue,  oMnter,  &e.  v.  CrVley  (8  Ilnw.  431),  an  ac- 
tion for  the  recovery  of  penalties  Imposed  by  statute  for  violation!  of  tJie  ex- 
cise law,  the  complaint  set  forth  thai  the  defendant  was  Indebted  1o  the  plain- 
ti^  overseers,  &c.,  "  in  the  sum  of  |35 — penalty  iuctirred  by  said  defendant 
at,"  &&,  "  for  Tiolatione  of  the  provisions  of  §  15,  title  9,  chapter  20  of  part  1 
of  the  revised  statutes,  bvtween  the  1st  of  October,  18G2,  and  the  commence- 
ment of  the  action,  but  on  what  particular  day  the  ptainliffs  are  unable  to 
stale."  To  this  the  defendant  demurred,  alleging  for  cause  that  "  the  com- 
plunt  did  not  stale  the  place  where,  the  time  when,  the  kind  or  quantity  of 
liquor  sold  by  the  defendant,  or  that  an}/  limutr  leat  told  by  ifefendtnt."  Bar- 
culo,  J.,  held  the  demurrer  well  taken,  and  adjudged  the  complaint  insoffl- 
cienl.  observing  that  it  would  have  been  good  imder  the  provisions  of  the  re- 
viseil  statutes  (3  R.  8.  483,  §  10),  which  specially  authorizes  such  a  form  of 
pleading,  hut  that  that  provision  had  been  abrogated  by  §  140  of  the  cede,  and 
that  the  complaint  should  have  set  forth  theJocts  constituting  the  cause  of  ac- 
tion. In  a  subsequent  case.  The  PtopU  y.  Btnnett  (3  Abb.  384;  afTd  6  Abb. 
843),  also  an  action  to  recover  a  penaltv  imposed  by  statute,  the  complaint  al- 
leged that  the  defendant  on,  &c,  that  day  being  Sunday,  at,  Ac,  did  pubUcly 
krap  intoxicating  liquora  contrary  to  the  provisions  of,  ifec.  (describing  tlie 
Btatutu),  whereby  the  defendant  was  indebted  to  the  plaintiSs  in  the  sum  of 
$50  for  the  benefit  of  the  police  contingent  fund.  On  a  motion  by  the  defen- 
ant  to  set  aside  the  complaint  for  irregularity,  Birdseye,  J.,  considered  that  In- 
asmuch as  .lustice  Barculo,  in  ifmthoaae  v.  vHlUy  (supra),  apparently  did  not 
have  brought  to  his  notice  §  471  of  the  code,  tliat  case  could  not  "well  be  con- 
adored  a  decisive  authority,  •  •  •  •  the  consideration  of  the  question 
bnag  manifeaClT  incomplete,"  and  he  held  that  the  provisions  of  3  R  8.  482, 
%  10  wore  still  in  force.  This  last  decision  was,  we  are  InRirmed,  afflrmed  on 
appeal  at  general  term,  and  seema  to  accord  with  ffk  of  Otnemt  v.  ItHtAm 
ffk  @  Keman,  814 ;  ante,  p.  ITB  a). 

K.  In  penal  actions  founded  on  a  statute,  a  reference  to  the  statute  is  usu- 
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nllj  but  not  nec«amri1y  (Brmm  v.  Sarman,  31  Barb.  610),  made  for  the  pni^ 
pose  of  informiag  the  defendsDt  diBtinctl;  of  Che  nature  and  charoclcr  of  the 
oSbnce  (Shaw  t.  Tobiai,  3  Coma.  100) ;  and  in  cases  where  no  general  form  of 
complnmiog  is  giv«o,  tlie  plaintiff  must  set  forth  the  particular  acts  and  omis- 
fdoDB  which  constitute  the  cause  of  action  ;  and  where  the  general  term  allow- 
ed hy  3  R  8,  483,  %  10,  ia  resorted  to,  the  section  of  the  slalute  imposing  the 
penalty  must  be  accurately  referred  to  {The  PeopU  v.  Broola.  4  Denio,  469 ; 
CoU  V.  BmiOi.  14  Johns.  IBS;  Bigrlew  v.  Johnton,  13  iJI.  438;  and  see  IT  Wea± 
80).  But  omitting  to  refer  to  the  sWtute  is  a  defect  in  form  only  {ffXaOty  v. 
Beeie,  B  Barb.  658). 

a.  Where  a  statute  provided  that  in  actions  fbr  penalties  it  should  be  lawful 
to  declare  generally,  stating  the  section  of  the  act  under  which  the  penalty 
was  claimed,  held  that  it  was  sutBcient  to  refer  to  the  section  by  its  number 
{Oi^  oS  Utita  V.  mehardinn,  6  Hill,  300). 

b.  A.  public  statute  need  not  be  recited  or  referred  to  In  pleading,  and  all 
that  seems  msterinl  is,  that  enough  be  stated  to  bring  the  case  within  it  {Qir- 
fit  T. /nffiih,  12  Wend.  70 ;  Bayirdv,  SmiiA,  17  id.  86;  Oodet  t,  CeiBdri/.  1 
Duer,  132 ;  Bogardut  r,  TnnUy  Chureh.  4  Paige,  1B7 ;  Cole  v.  Jettiip,  10  How. 
094).  Whore  the  act  prohibited  is  not  an  offence  at  common  law,  the  com- 
plaint abould  conclude.— against  the  form  of  the  statute  (The  People  v.  Barlon, 
6  Cow.  200).     See,  Injuritt  atusing  death. 

e.  In  pleading  a  statute  widch  is  required  to  be  passed  by  a  three-flilh  vote, 
it  ia  not  necessary  to  allege  that  such  a  vote  was  had :  an  averment  that  the 
statute  WHS  passed  ia  aufflcient  {Wolfe  v.  Suven.  of  Biehmond,  11  Abb.  370 ;  13 
How.  870). 

d.  The  complaint  need  not  negative  aproviso  in  the  section  giving  the  pen- 
alty, furnishing  mere  matter  of  excuse  (Benn^tf  v.  flwrd,  3  Johns.  438;  Sheldon, 
T,  Clarke,  1  id.  513 ;  Terf  v.  Pondn,  4  id.  403 ;  HaH  v.  C!eu,  8  id.  41).  But  where 
a  statute  declares  an  act  unlawful,  and  makes  an  exception  in  the  enacting 
clause  and  not  in  the  proviso,  the  exception  must  be  negatived  {Fira  Bitptut 
Church  V.  Seheneetady  R.  R  Comp.,  6  Bnrb.  819.  See,  ante,  p.  200  *  ;  and  see 
JkJ^r  Plank  Road  v.  Allen,  19  Barb.  15 ;  Waihbiira  v.  PraniKn,  38  Barb.  37). 

0.  If  one  statute  imposes  a  penalty  oD  a  public  olllcer  for  every  refusal  to 
perform  his  duly,  and  another  statute  imposes  a  duty,  in  a  complaint  for  tljc 
penalty,  it  would  be  sufficient  to  refer  to  the  former  statute  only  {Xorrii  v.  T/ie 
People,  8  Denio,  881). 

/.  In  a  complaint  for  udng  unlawfiil  weights  (1  R  S.  779,  g  87),  it  h  not 
necessary  to  allege  that  the  defendant  knominely  used  them  (Bayard  v.  Smith, 
17  Wend.  88). 

g.  For  a  catue  of  aotlon  glvoa  \ij  statute. — In  a  complaint  for  a  cause  ol 
action,  given  by  statute,  it  is  not  necessary  to  refer  to  the  statute,  nor  toalle^ 
that  the  cause  of  action  arose  after  the  passage  of  the  law  ;  all  that  is  requisite 
'.  is  to  state  a  time  when  the  cause  of  action  arose  subsequent  to  the  time  when 
the  law  went  into  operation :  the  time  thus  stated  will  be  deemed,  primn  facie, 
the  true  time;  and  although  the  parties  arc  not  bound  by  the  allegation  as  to 
time,  yet  if  it  should  appear  by  the  evidence  that  the  transaction  occurred  at  a 
time  not  within  the  statute,  it  will  be  ground  for  a  nonsuit  (Brouia  v.  Harmon, 
81  Barb.  BIO ;  and  see  OW'Utry  v.  Ree>e.  6  Barb.  668). 

^  In  an  action  which  is  not  fbunded  upon  and  did  not  exist  at  common 
law,  but  is  based  wholly  upon  the  statute,  there  must,  in  order  to  sustain  the 
action,  be  a  positive  allegation,  not  only  of  the  acts,  but  of  the  quallflcalions, 
If  any,  prescribed  by  the  statute,    (/J.) 

».  But  where  the  statute  giving  the  cause  of  action  prescribes  what  the  plain- 
tiff shall  state  in  his  complaint,  and  requires  a  reference  to  be  made  to  the 
statute,  iu  sucli  a  case  the  statute  requirement  must  be  complied  with,  or  the 
plaintilT  cannot  recover  t,See  Seliro^pdi  v.  ComiTig,  2  Corns,  133 ;  and  see  17 
Wend.  8fl). 

j.  Complaint  against  railroad  company  for  not  ringing  bell  on  approaching 
a  croMsing  (WUaan  y.  Boehe^er  <£  ayraeate  R.  K  Oo.,li  Barb,  167). 
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8e«,  Bands,  Oammiuitnttn  of  BSghtBogt,  h^ry  cauthg  iftatt,  Fmdltiti,  J^O- 
tie  pfieer,  Jbiaroad  aid. 

a.  To  rsoovsT  ponanat  property.— An  action  to  recover  poaseBaion  of  pCT- 
KmEJ  property  will  lie,  although  the  ^oikIs,  tbe  subject  of  the  Hction.  hnve 
been  previnnslj  tranEf^rred  by  the  defendant  to  some  other  person,  and  are 
not  under  the  manaal  control  of  the  defendant  at  Ihe  time  the  action  is  com- 
menced ( Van  Netb  v.  Cononer^  20  Bnrb.  547).  This  was  the  conclusion  tho 
general  term  arrived  at  (but  see  Ifath  v.  FWdericIa,  13  Abb.  147).  In  one  caae, 
where  the  complaint  alleged  that  the  defendant  had  become  possessed  of  and 
wrongfully  detained  from  the  plaintiff  twelve  tons  of  hay,  the  property  of  the 
plaialiff.  and  demanded  that  the  defendant  mi^ht  be  a<\|udged  to  aelirer  it  np 
to  Ihe  plaintiff.  The  answer  was  a  general  denial.  It  appeared  on  the  trial 
that  the  defendant  had  never  had  possesion  of  the  hay,  and  was  oikty  con- 
nectwl  with  it  by  haying  bid  for  it  at  public  vendue  and  been  declared  tlia 
purchaser ;  that  at  the  tirne  of  the  sale,  the  hay  in  question  was  mixed  with 
other  hay,  and  there  had  been  no  delivery  of  it  to  the  defendant.  The  plain- 
tiff was  nonsuited,  and  on  refusing  a  motion  to  set  aside  the  nonnuiC,  Harris, 
J.,  said,  "  To  BUBlain  an  aclion  for  the  wrongful  detention  of  personal  property 
and  for  delivery  thereof,  it  must  appear  that  at  the  time  of  the  comniancement 
uf  the  action  the  defendant  had  sach  control  over  the  property  that  he  might 
have  delivered  the  poBsesslon  to  the  plaintiff.  A  wrongful  withholding  im- 
pliea  a  power  to  deliver "  {ESieoad  v.  Smith,  9  How.  S38).  And  Eliesameju^ge 
exprened  himself  to  the  like  efi^.  MamBeU  v.  Fimum,  (7  tit  2SS). 

i.  In  an  action  to  recover  personal  property,  the  complaint  was  in  effect 
that  plainlitr  on,  &c,  was  lawfully  possessed,  as  of  his  own  property,  of  a, 
watiJi  of  the  value,  &c.,  and  that  on,  &c.,  at  &c,,  ht  did  tend  eaia  v>atch  TBiOumi 
any  consideration  tJterefor,  to  defendant  for  the  space  of  four  dayi,  and  de- 
fendant promised  within  that  time  to  return  said  watch  to  plaintiff;  but  da- 
lendant,  intending  to  defraud  plaintiff,  had  not  re-delivered  said  watch  to  him, 
allhough  ori en, requested  so  to  do,  hut  had  converted  same  to  his  own  use,  Jtc 
The  defendant  answered,  he  is  not  informed  and  cannot  state  whether  plwn- 
tiff  on,  &c.,  was  possessed,  as  of  his  own  property,  of  said  watch,  and  ftirther 
■peci^cally  deniex  that  plaiqtiff'  on,  &c.,  did  leave  such  watch  with  defendant 
for  any  period,  witli  the  promise  of  defendant  to  return  same  to  plaintiff;  and 
defendaut  denies  all  fraudulent  intent  on  his  pari  towards  plaintiff,  or  any 
unlawful  conversion  of  said  watch  to  bis  own  use;  and  furtlier,  that  plaintiff 
on,  &x.,  at  Sx.,  for  a  fiill  consideration  agreed  to  be  paid  defendant  to  plain- 
tiff, sold  and  delivered  said  watch  to  defendant.  It  was  held  that  it  did  not 
appear  that  the  watch  came  to  the  hands  of  the  defendant  otherwise  than  by 
the  allegation  that  tite  plaintiff  lent  same  to  him.  The  allegation,  therelbre, 
was  material.  For  although  a  general  allegation  that  defendant  had  the  watch 
in  his  posseasion,  without  showing  Acw,  would  have  been  sufflcient,  yet,  as 
the  plaintiff  had  chosen  to  malte  the  allegation  in  that  form,  and  in  none  other, 
tbe  allegation  was  an  issuable  one.  The  denial  in  the  answer,  of  that  allega- 
tion of  the  complaint,  was  bad  in  form — might  be  strictly  true,  and  yet  be  only 
a  denial  of  the  time  vhen  the  loan  was  maae — still  It  controverted  the  allega- 
tion of  the  complaint.  It  might  on  motion,  have  been  struck  out,  or  required 
to  be  made  deQnite  and  certain  {EU^n,  v.  Markham,  20  Barb.  343). 

e.  A  complaint  which  alleged  that  the  defendants  became  possessed  of  and 
wronriliiiy  detained  from  the  plaintiff  the  goods  and  chattels  described  In  the 
schedule  annexed,  to  the  value  r-f  |],600,  and  demanded  Judgment  for  that 
snioant,  was  held  after  verdict  to  state  facts  sufflcient  to  constitute  a  cause  of 
action ;  and  KntHe  that  it  would  have  been  good  on  demurrer,  and  was  not  even 
liable  to  objection  for  want  of  deflniteness  or  certainty  (JETuiitor  v.  Hud»an  Rieer 
Iron  and  MaeAine  Co..  20  Barb.  493).  Questioned  by  Bosworth,  J.,  In  AUen  v. 
Witoz,  M.a.  Were  the  plaintiff  claimed  as  tho  assignee  ^  a  riglU  of  aelioA 
which  had  accrued  to  his  assignor  by  a  conversion  bj;  the  defendant  of  pe> 
■onal  property  of  such  assignor.  Answer,  general  denial,  and  other  defences. 
On  the  trial  tne  conversion  alleged  was  proved,  but  it  was  not  proved  that 
tlleT  the  anignment  I')  the  plainua  tie  bati  made  any  demand  on  the  def^dant  j 
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and  on  this  grouDd  tlie  deftndant  moved  for  k  nonsuit.  Tlie  motion  was 
denied.  On  appeal  lo  the  court  or  appeals,  it  was  saJd, "  No  demand  or  re- 
ftisal  WM  neceaaary  to  maintain  tbe  action.  By  the  assignment  tl>e  plaintiff 
succedeiito  ali  tiie  rights  of  llio  assiRnor,  tliia  is  a  necessary  POimtqueoce  of 
the  asaignahility  of  the  cltum,  as  dislinguisiied  from  the  property  converlMl 
{1  SeidGD.  S44;  Me,Ku  v.  JvM,  2  Eercan,  636).  If  the  assignment  bad  been 
of  the  property,  the  conversion  before  tbe  assignment  would  not  have  ennred 
to  the  astdgnee  ijiomman  v.  Ealon,  24  Barli.  638 ;  iliekt  v.  Cleeeiand,  39  Barb. 
673) ;  and  a  demand  subsequent  to  Uie  assignment  would  have  been  necessary 
(S/urm^n  v.  Bldon,  1  Hilton,  178). 

a.  The  innocent  bolder  of  the  peraonal  property  of  another  cannot  be  said 
lo  have  eonvM-ted  it,  i.  e.  lo  wrongfully  withhold  It  from  the  owner,  until  it 
has  been  demanded  of  him  by  the  owner  and  he  has  refused  to  <leliver  it,  or 
nntil  by  some  act  of  his  he  has  rendered  the  demand  and  refusal  an  idle  cere- 
mony ;  and  there  cannot  be  a  conversion  unless  by  an  act  done  wiih  intent  (o 
convert  it  to  his  own  use  or  that  of  some  Itjird  person,  or  unless  the  act  had 
the  effect  to  destroy  it  or  to  change  its  quality  (Pbuldei  v.  Willovghbg,  8  M.  Be 
W.  540;  TaUman  v.  Turek,  28  Barb.  167;  Seoini  v.  GnjffM,  3  Kernan,  518). 
^bere  the  taking  is  wrongful  no  demand  is  necessary  before  action  {N.  T. 
Car  Oa  Co.  v.  Riehmond,  0  Bosw.  213;  10  Abb.  193 ;  Motet  v.  Walker.  3  Hilton, 
I>36);  but  where  defendant  obtained  possession  without  wrong  a  demand  is 
necessary  (see  port,  Requat  or  Danand\  In  P^Uer  v.  Le\tU  (W  How.  319; 
8  Abb.  383),  as  reported,  Gierke,  J.,  is  made  to  decide  that  in  an  action  for  in- 
jury lo  property,  the  fact  of  a  demand  and  refusal  must  be  alleged  in  the  com- 
plaint. The  report  is  very  meager,  and  docs  not  slate  the  form  of  the  com- 
plaint No  doubt  the  pleading  justified  the  decision;  but  the  demand  and 
refusal  are  not  the  conversion.but  only  the  evidence  of  lt(tfiHT.  Corrf^.l  Corns. 
634):  unlawfully  converted,  is  a  question  of  fact  {Gawa  v. //iB,  3  Selden.  381); 
and  fitct?,  not  cvi<lence  arc  to  be  staled.  To  charge  that  defendant  "  con- 
verted and  disposed  "  of  the  property  to  his  own  use.  Is  the  "  usual  form  of 
alleging  a  conversion  of  a  chattel.  It  was  not  under  the  former  system,  and 
is  nol  now,  neces.'iary  to  state  the  manner  in  wldch  the  defendant  has  con- 
verted properly  for  which  trover  is  brought,  but  the  simple  allegation  that  he 
has  done  so  is  sufflcjent."  The  allegation  that  the  defendant  has  converted  it 
[tlie  subject  of  the  action],  refers  to  some  act  by  which  the  property  could  b« 
converted  {Decker  v.  MittiMtet,  3  Kernan,  834). 

b.  Where  a  complaint  alleged,  "  that  the  defendant  look  and  converted  to 
his  own  use  one  black  horse  of  the  value  of  JITS,  the  projierty  of  A.  P. ;  Ihat 
atlerwards  said  A.  P.  sold  and  assigned  said  horse  lo  the  plaintiff,  of  which  the 
defendant  had  notice ;  thai  plaiutiff  had  demanded  poBsea.>:ion  of  said  horse, 
which  defendant  reflised ;  and  claimed  judgment  "  for  the  recovcrv  of  saia 
property  and  damages  for  the  detention, — the  defendant  demurred  (liThal 
the  complaint  did  nol  state  fiicts  sufficient  to  c. '— * 1---.;.,-    .i.~. 


alleged  was  before  the  assignment,  and  no  consideration  for 
the  assignment  was  alleged ;  (J)  That  severS  causes  of  action  (trover  and  re- 
plevin) were  improperly  united ;  (3)  Tliat  the  prayer  for  relief  should  have 
been  either  for  delivery  or  damages,  and  not  both  unless  the  causes  of  action 
had  been  separately  stated.  On  appeal  lo  the  general  term,  it  was  held,  re- 
versing the  decision  al  special  lerra,  that  the  complaint  was  sufficient;  that 
the  allcgntion  as  to  the  conversion  before  the  amignmeut,  although  needless, 
did  not  essentially  afiecl  the  complaint,  or  make  the  action  equivalent  to 
trover;  that  the  complaint  would  have  l>eon  aufBcient  if  it  liad  stated  the  as' 
eignment,  and  that  tbe  defendant  had  possession  of  and  wrongfully  detained 
the  properly,  and  prayed  delivery,  and  damages  for  detention.  That  there 
was  no  misjoinder  of  causes  of  action,  in  fact,  no  joinder  at  all.  The  com- 
plaint set  forlh  only  one  cause  of  action,  and  demanded  raily  one  kind  of 
remedy.  That  it  was  not  necessary  to  allege  any  consideration  for  the  assign- 
ment ( Fcffsi  V,  Badeoek.  1  Abb.  177). 

c  An  adrainistmior  may  sne  in  his  own  name  for  personal  property  of  hl« 
Intestate  converted  at  any  time  after  the  death  of  the  intestate,  even  before  the 
'  grant  of  the  letters  of  administration  {SkaUon  v.  Bog  11  How.  15). 
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ofitke  Tendeeu 

and  Tcndee,  pawes  no  title  lo  the  rendce ;  and  the  vendor  mnj,  without  aaj 
prcTioas  demand  and  refusal,  raaiDtain  an  action  against  the  vendee  to  recover 
poapcHHion  of  the  eoods ;  and  in  such  a  case  a  complaint  iu  the  forui  of  the  old 
dmHaralioD  In  replevin,  without  any  allegBtion  of  a  demand  of  tlie  goods  or  of 
the  circumstances  of  the  sale  and  delivery,  is  sufficient  (HtinUr  v,  H\idmn  Hirer 
Inm  and  Machiae  Co.,  20  Barb.  GOO).  If  the  Roods  had  passed  into  the  bands 
of  an  innocent  and  bona-fide  purdiaser,  then  before  an  action  would  lie  for  the 
recovery  of  the  gooda  from  him,  perhaps  a  previous  demand  and  refusal  might 
be  necnsarj.  Qd.)  But  although  the  vendor  may.  in  an  action  Iji  recover 
soch  goods,  complain  in  the  form  nsed  in  replevin,  yet  Che  defendant  may  move 
ta  have  such  a  cumpiaint  mads  definite  and  certain,  by  stating  the  facts  out 
of  which  the  cause  of  aaion  arose.    (Id.    See  anU,  p.  22S  a,  b.) 

b.  If  the  pUntiff,  instead  of  comphiining  In  the  general  form  as  used  in  re- 

E levin,  undenAkea  to  state  the  facts  out  of  which  the  cause  of  action  arose, 
e  must  ^oV' not  only  that  tl>e  defendant  was  insolvent  at  the  time  of  th« 
pnrchase,  but  that  the  defendaDts  knew  of  such  insolvency  (kI.  /  McCracktn  v. 
Cholaell,  i  Selden.  133) ;  nor  will  the-  fact  that  the  vendee  knew  of  his  In- 
solvency at  the  time  of  the  purchase,  be  alone  sufficient  to  vitiate  the  sale ; 
il  must  also  be  shown  either  that  the  vendor  was  induced  to  part  with  his 
prnda  by  the  faitt  representations  of  t)ie  vendee  as  to  his  solvency,  or  that 
the  vendee,  remaining  silent  as  to  his  condition,  got  possession  of  tlie  goods 
vrilhout  any  intention  to  |Kiy  for  them  {BueJUt}/  v.  ArleKer,  21  Barb.  085), 

t  In  an  action  to  recover  damages  for  the  detention  of  personal  property, 
It  is  not  necessary  to  set  forth  the  plainltff'a  title  in  Che  complaint  otlicrwise 
than  by  a  general  averment  of  onnersUip ;  and  under  such  an  avcrtneat  if 
controverted,  the  plaintiff  may  give  evidence  of  the  manner  in  which  he  ac- 
quired title  {Heine  v.  Ajidenon,  2  Duer,  SlSj.  The  complaint  should  show  a 
wrougful  t&bing,  and  that  is  sufficiently  sliown  by  an  allegation  that  the  de- 
fendant took  the  property  of  tlie  plaintilT  and  unjustly  detained  iL  Such  an 
allegation  imports  a  tortious  taking  {Gkildt  v.  Marl.  7  Barb.  370),  The  com- 
plaint must  also  allege  that  the  property  is  the  property  of  the  plaintiff,  and 
this  should  be  done  By  a  direct  and  traversable  averment,  and  not  by  alleKa- 
tions  of  the  evidence  of  ownersldp.  It  is  not  sufficient  \a  allege  that  the 
plaintiff  is  entitled  to  the  possession  of  the  goods,  and  that  they  are  the  pro- 
perty of  him,  the  phunliO',  by  virlve  of  attacnmeats  duly  issued  by  justices  nf 
the  peace,  and  delivered  to  the  plainliff  as  a  constable,  to  be  executed  ( Van- 
dmbtirsh  v.  Kan  Vaikenburg,  8  Barb.  217 ;  B<md  v.  MitcheU,  8  Barb.  304 ;  see, 
however,  Kittam  v,  BeberU,  6  Boaw.  154).  An  allegation  that  the  plaintiff 
"  was  the  mener  and  entitled  to  the  immediate  possession  of  the  goods,"  was 
'  held  to  be  an  allegation  of  fact ;  and  the  court  said,  "  The  case  is  not  analogous 
to  those  in  wlilch  the  averment  of  ownership  is  a  mere  conclusion  of  law  Irotn 
the  lacta  previously  stated.  The  averment  here  is  not  a  conclusion  of  law, 
fat  DO  facts  are  stated  frotu  which  such  a  conclusion  would  follow.  It  is  not 
X  conclusion  of  law,  bat  affirmative  of  a  foot  {DavU  v.  Hoppoek,  6  Duer.  25G). 
And  in  an  action  to  recover  real  property,  it  was  held  that  an  allegation  that 
'■  plainliff  is  the  owner,"  was  an  allegation  of  fhct  (WaUtr  v.  Lodanood,  23 
Barb.2S3). 

it  Under  a  complaint  for  taking  and  detaining  personal  propertv,  a  pliUnllff 
cannot  enforce  a  specific  lien  upon  property  (OBm  v.  Sei,  8  Barb.  i03 ;  and  see 
Baker  Hoag,  8  Belden,  S57). 

e.  A  declaration  in  replevin  In  the  cepit,  bad  to  show  a  wrongful  taking; 
bat  it  was  sufficient  to  allege  that  the  defendant  took  the  property  of  the 
plaintiff  and  unjustly  detains  the  same.  Such  an  allegation  imports  a  tortious 
taking  {Child*  v.  Eart,  7  Barb.  370). 

/.  In  an  action  for  levying  upon  property  eiempt  from  eiecution,  it  Is  not 
necessary  to  ailM;e  in  the  complaint  that  the  property  wasexemptfromesecu- 
tion  {StetKiu  V.  &merindyki,  4  E.  D.  Smith,  418). 

g.  Where  the  complaint  in  an  action  to  recover  the  possession  of  personal 
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{iropertf ,  alleged  the  ralae  of  tlie  properly  to  be  "  abetit  |180."  which  ftllegk- 
tion  was  not  conlroTerlcd  hy  the  anawer,  held  that  the  defendant  might  ahow 
the  true  value  of  the  property  {Woodruff  v.  Gook,  25  Barb.  505). 

a.  Public  officer.— 'In  an  action  hy  an  officer  of  a  foreif^  corporation  in  hia 
own  name,  on  a  bill  or  aotc,  the  property  of  Buch  curporuiioD,  the  complaint, 
should  state  the  existence  and  terms  of  the  fureiga  law  under  which  the  cor- 
poration was  organized,  and  which  authorizes  the  plaintiff  to  sue  in  its  ^le- 
]ia.U  {Myeri -7.  Marhado.  li'^ovi.  149;  6  Abb.  190).  Thus  where,  in  such  a 
case,  the  complaint  alleged  that  the  plainiiff  was  a  public  officer  of  a  certain 
banking  company,  duly  created  by  the  laws  of  Qreat  Britain,  and  as  such 
was  "  duly  authori^'d  to  commence  an  action  on  behalf  of  said  bank,  and 
Uiat  the  action  was  for  (he  benellt  and  on  behalf  of  aaid  bank,  on  lemurrar  for 
defect  of  paiiiee,  it  waa  held  that  Die  averment  that  the  plaintiff  was  "  duly 
authorized  "  was  not  an  averment  of  a  fact,  but  of  a  conclusion  of  law,  and 
that  the  complaint  was  also  deft«tive  in  not  setting  forth  tlie  exiiiteiice  and 
terms  of  the  statute  under  which  the  bank  was  organized,  and  wliich  gave  the 
pl^lLff  authority  to  sue  (Id.  ;  see  Cummiaiiunera  of  Higlivtayi). 

b.  Compl^nt  in  action  to  try  the  right  to  an  office  {The  P»opi«  v.  Ryrltr,  16 
Barb.  370). 

E.  Railroad  act, — In  an  action  under  the  railroad  act  of.lt^,  againat  a 
stock-bolder  to  recover  for  services  performed  for  the  railrowl  company,  tho 
complaint  must  show  that  the  services  were  rendered  by  a  iaborer  or  mnatU 
to  the  company  {BaabeM  v.  TotBmejKl,  ilT  Barb.  20S> 

d.  Complaint  against  railroad  company  under  section  58  of  the  General 
Bail  Road  Act  {HmpiUad  v.  X  Y.  Ventral  R.  R.  Co,,'i&  Barb.  488). 

See  Aetient  giren  by  ilaCute. 

f.  Railway  mortgss'- — REquisite  of  a  complaint  in  an  action  by  a  trus- 
tee respecting  tho  trust  hind  arising  under  a  railway  mortgage  {Coe  y.  Beck- 
mih,  10  Abb.  29C). 

g.  Recognlzanoe.^Tbe  compUint  need  not  set  out  the  fads  which  show 
the  officer  had  Jurisdiction  (C/iomptMn  v.  7S«  Peopfe,  2  Coma.  83;  The  FeopU 

'.  tfUlis,  6  Barb.  511 ;  The  People  v.  Kane,  4  Denio,  530) ;  nor  the  order  direct- 


ing the  prosecution  of  the  recognizance  {Tlie  People  v.  Blanimaa,  17  Wend. 
25:i).  If  the  recognizance  was  taken  out  of  court,  the  complMnC  should  allege 
that  it  waft  filed  and  recorded  in  court  (TA^Ztojikv.  Fiw  .ffpjw,  4  Wend.  387); 
but  this  requirement  is  satisfied  hy  a  reference  to  the  recognizance  oa  a  re- 
cord (TAe  Awpfe  v.  Huggini,  10  Wend.  464).  It  eeems  it  should  be  alleged  that 
the  defendant's  default  for  not  appearing  was  entered  of  record,  and  Itiat  the 
bait  did  not  produce  him;  but  these  particulars  ore  imported  in  an  averment 
that  the  principal,  tliougU  calkd.  did  not  appear.  {Id.) 

h.  By  Beneca  Nation  of  Indiana. — An  action  brought  by  the  Seneca  Na- 
tion of  Indiana  in  their  own  name,  upon  a  promissory  note  given  and  made 
payable  to  them,  may  be  sustained ;  and  it  is  not  necessary  that  they  should 
aver  Ibelr  act  of  incorporation,  or  their  authority  to  sue  in  courts  of  this  State 
{The  Seneca  Ifaiion  of  Tndiam  Y.  Tyler,  14  How.  108), 

i.  To  aet  aside  fraudulent  doad. — In  a  complaint  to  set  a^de  a  fi^udulent 
deed,  it  is  sufficient  to  charge  (liat  the  assignment  was  made  to  binder,  de- 
fraud and  delay  the  creditors  of  the  assignor,  and  that  it  is  therefore  fhiudu- 
lent  and  void ;  it  need  not  point  out  the  particular  features  or  clauses  of  the 
deed  which  are  objected  to  {J«*n(pv.  HuUe,  29  Barb.  S30).  Where  s  com- 
plaint alleged  that  on,  &C,  F.  was  owner  of  certain  real  estate,  that  on  that 
day  the  plaintiff  commenced  an  action  against  him  for  debt,  and  sued  out  on 
attachment  against  his  property,  as  an  absconding  debtor,  and  delivered  same 
to  the  sheriff,  who  attached  the  real  estate  of  F. ;  tbalpl^ntiffobtained  a  judg- 
ment in  said  action,  docketed  the  same,  issued  execution  thereon,  on,  &c. ; 
that  sheriff  satisfied  a  portion  of  the  judgment  out  of  the  personal  property  of 
F. ;  that  on,  &c.  (a  day  prior  to  the  issuing  Hie  altachment),  F.  ossigrned  all  his 
property  to  the  defendant,  who,  under  such  assienment,  claimed  lo  hold 
same ;  that  such  assignment  was  fhiudulent  and  void,  and  made  with  intent  to 
hinder,  delay,  or  delfaud  the  creditors  of  F.,  and  particularly  the  plaintiff;  and 
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injed  JndgiDent  Uutt  the  alignment  dioald  be  wt  Mtde,— held  that  it  did  not 
Kite  tuM  solBcieiit  to  nonsUtate  ft  csoae  of  sctioD  ( WOion  t.  FbnylA,  24  Bmtb. 
108 ;  and  see  Amer.  Ex.  Bank  y.  Webb,  15  How.  193). 

B.  Where  an  application  ia  made  to  the  diacretionaiy  power  of  a  court  of 
equtf ,  as  for  tbe  aelivering  ap  and  cancelling  a  written  instrument,  the  g>ecial 
ctrcamstanceB  that  alone  jostifj  the  exercise  of  such  a  power  must  be  Bet  forth 
hi  the  complunt,  since  these  are  emphatically  the  tfuHa  which  constitute  th* 
caoK  of  acUon  {PiM  t.  EbOrrook,  14  How.  IM ;  8  Abb.  S77). 

i;  In  mn  action  to  set  aside  an  sadgnment  for  fraad  appearing  on  its  &c«, 
Uk  complaint  ia  saffldenlly  definite  and  certain  if  it  states  the  circumstanceti 
mtder  which  the  aa^gnment  was  made,  sets  forth  the  as^znment,  and  alleges 
that  it  is  l^andnlent  and  void  on  Its  face.  The  reasons  why  it  Is  deemed  Toid 
ond  not  be  staled  (ffaitingt  v.  Thtinton,  10  Abb.  418). 

e.  To  aet  aaUa  indsmsnt, — Bequi^tcsof  a  complaint  inaction  to  set  odds 
ajndgntent  lEamd  v.  Grimm*,  10  Abb.  150). 

d.  .Against  abanltoIdBTB. — As  to  complaint  In  actiCHis  bj  creditors  of  man- 
nbctnring  corpotstlons  in  the  coanty  of  Herkimer,  see  Btrkimtr  Co.  Bank  v. 
Vvn»m,  17  Bart).  118 ;  WaUcer  v.  Grain,  id.  119. 

<L  In  an  action  against  ten  persons  as  meml>era  of  a  Joint  stock  OHnpaoj, 
the  complaint  arerred  tliat  defendants  were  all  sharefaolders  in  said  companj 
daring  the  year  1857,  ttiat  while  they  were  such  sbBreholdersthecompaoy  be- 
came mdebtcd  to  plaintiff^  for  goods  sold  to  the  company,  to  the  amoont  of 
^S3,  and  an  action  was  commenced  on  such  demand  against  such  company 
^  Benice  of  a  summons  on  its  president,  and  Judgment  obtained  for  %Vn 
damages  and  costs,  and  execution  issued  and  returned  unsatisfled, — on  d»- 
moner  held  sufficient  ( WitAerKead  t.  AUai,  28  Barb.  661). 

/.  BbaiilL — Form  of  complaint  against  a  late  sheriff  for  not  delive^ig  exfr- 
cnUon  debtor  in  his  custody  over  to  his  successor  {FrmicK  t.  WiUeH,  19  Abb. 
M;4BoBw.64D);  tor  an  escape  {MeOnaTyv.  Willea,  i  Bobw.  463;  Benkk  t. 
Orwr,  4  Bosw.  S84). 

;.  In  an  action  Ibr  not  eiecnting  procees,  complaint  need  not  state  all  tha 

Mmw  in  the  action ;  it    ■"  '        "  ■    -  ■-•■  

to  Isane  process,  and  I 
WSUU,  10  Abb.  90). 

' .  Form  of  complai .  __ 

It  (KMg  T.  Bnutiiig,  32  Barb.  601 ;  aS'd  31 

i.  In  an  action  bjr  a  sheriff,  tbe  complunt  need  not  set  forth  the  time  and 
drcomstances  of  his  election  or  indnction  into  office  (£effy  v.  BreoMitg,  88 
Barb.  123,  a^g  32  Barb.  601). 

j.  Specifio  perfbnnanoe.— The  compMnt  in  an  action  tor  spedfic  pep- 
fbnuance  of  a  contract  for  the  sale  and  purctkase  of  land,  need  not  supply  the 
circumstances  which  will  furnish  materials  and  guidance  for  drawing  a  decree 
orjodgment  directing  a  conTerance  with  a  definite  description,  so  that  an 
officer  may  go  upon  tlie  Kround  and  select  the  farm.  Such  a  degree  of  cei^ 
tainty  is  not  necessary  [Bieiuird*  v.  Edidc,  17  Barb.  dSl). 

i.  Stakebtdder. — Form  of  complaint  against  a  stakeholder  to  recorer  de- 
pout  on  an  illegal  wager  ((/Maiiey  v.  Beete,  S  Barb.  658). 

L  Stock  broker. — In  an  action  against  stock  brokers  for  damages  for  sell- 
Wplaintilf I  stock  in  violation  of  his  instmcltons,  the  complaint  otherwisa 
^mdent,  need  not  allege  a  demand  on  defendants  and  a  tender  of  the  amount 
doe  tbem  (Clarke  v.  Muft,  23  How.  340 ;  IS  Abb.  467,  rev's'g  SI  How.  187  and 
13  Abb.  267). 

St.  Asalnat  or  b;  etookholden  of  ooiporaldaiiM, — In  an'  action  agfdnst  a 
stock  holder  of  a  corporation  formed  under  tbe  statute  for  the  formation  of 
corporations  for  manubcturing,  Ac.,  purposes  (Laws  of  1B48,  ch.  40),  foimded 

on  ajudgment  recovered  against  such  corporation,  it  is  sufficient  for  the  con^ 
plaint  to  allege  tbe  recovery  of  such  Judgment  without  any  reference  to  the 

ooodderatlon  and  drcmnstances  of  the  oripnal  tn.debtodneea  (Pickham  t. 

Bmah,  9  How.  436). 
16 
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a.  Complaint  a^inst  stockholder  of  iQcorpomted  comptuij  for  debt  of  com 
pany,  need  not  aver  Insolvency  of  corporation,  except  in  cbms  were  tlu  likbil' 
ny  depends  on  such  insolvency  {Perkiru  v.  Chwreh,  31  Barb.  B4). 

ft.  Cwnpl^nt  against  stockliolders  under  laws  of  1648,  cU.  40  {Ohambat  j. 
Ltmt,  16  Abb.  4B3). 

e.  In  an  action  ^eaiust  a  trustee  of  a  moneyed  corporation  to  charge  hiic 
peraonally  with  a  debl  of  the  corporation,  tlie  complaint  is  demurrable  if  il 
appears  ou  its  face  that  the  wrongful  acts  of  the  defendant  were  committed 
before  the  indebtednesB  aroK  (.Ogdea  v.  SoOo,  19  Abb.  300). 

d.  In  an  action  to  charge  slocklioldera  personaHy  with  the  debia  of  their  cor- 
poration, under  a  charter  which  provides  ihat  Uie  stockholders  shall  be  liable, 
«f&,  until  the  amount  of  capital  stuck  has  been  paid  in,  the  complaint  must 
•how  the  defendants  were  slocklioldera  during  the  time  the  debu  sued  on 
were  incurred  {Tmiag  -a.  N.  T.  ±  lAtxrpod  SaimMp  Co.,  10  Abl^  339 ;  1.1 
Abb.  70  ;  see  i/«u»«  v.  Cooper,  18  How.  284), 

e.  A  complaint  by  certain  stockholders  in  a  corporation,  on  behalf  of  tbem- 
•elvee  and  Uie  other  slock  hoi  iters,  against  a  former  avent  of  the  corporation 
G>r  misapplication  of  funds  of  the  corporation  received  by  him,  should  allege 
that  the  corporation  by  it£  officers  had  refused  to  sue.  A  demurrer  to  a  cotn- 
plaint  for  want  of  such  an  allegation,  waa  sustained  { VaitderiiiU  v.  Oarriton,  8 
Abb.  861);  Bee,  SharOiolder*. 

f.  Rant. — In  an  action  for  rent  due  where  there  is  a  lease  under  eesl,  the 
.  plainllff  may  elect  to  sue  on  the  covenant,  and  thereby  make  the  covenant  hia 

cause  of  action,  or  be  may  sne  for  the  subsequent  nse  and   occupation,  and 
make  Uiat  bis  cause  of  action  ( Ten.  Eydc  v.  Ifoughlcling,  12  How.  528). 

g.  The  complaint  in  an  action  by  the  landlord  against  an  asugnee  of  tha 
lease,  waa  held  good  on  demurrer,  although  ii  did  not  aver  that  the  rent  was 
unpaid  at  the  commencement  of  the  action,  but  merely  that,  although  fre- 
ouenlly  requested,  the  assignee  liad  refused  to  pay  {Holinmn  v.  De  Orag,  8 
Abb.  79). 

K  A  cbvenant  fbr  payment  of  rent  runs  with  the  land.  Where,  in  mi  actiMi 
Ibr  rent,  the  complaint  alleged  that  the  granlor  and  covenantee,  V.  R.,  died  on, 
&C.,  seized  of  the  rent  in  question  ;  that  by  his  will  he  devised  the  rent  to  W. ; 
whereupon  and  whereby  he  became  seized  of  the  rent;  and  that  on,  Ac,  W. 
conveyed  said  rent  to  A.  W.  and  others,  and  the  latter  conveyed  It  and  all  ar- 
.  rears  thereof  to  the  plaintiff:  held  sufficient,  not  only  to  show  that  the  plain' 
tiff  was  entitled  as  an  assignee  of  a  chose  in  action,  lo  sue  for  the  rent  due  and 
unpaid  at  the  Ume  of  the  assignment  to  him,  hut  that  he  was  also  the  asdgnee 
of  the  covenant  for  the  payment  of  the  rent  subsequently  accruing.  The  com- 
plaint in  such  a  case  need  not  allege  that  atler  the  plaintif  became  assignee  of 
the  rent,  he  continued  to  be  the  owner  until  the  action  was  commenced,  la 
the  absence  of  any  sliegation  to  the  contrair,  this  is  a  legal  presumption,  and 
need  not  be  alleged  or  proved  ( Van  Beniudaer  v.  BoiuiOed,  ii  Barb.  863).  la 
an  action  for  rent  against  an  asa^ee  of  a  portion  of  the  demised  premiaea, 
the  ownem  of  the  other  portions  of  the  lot  need  not  be  made  parties.  After  » 
partition,  each  owner  becomes  severally  and  independently  liable  for  his  pro- 
portionate share  of  the  rent.    (Id.) 

i.  In  a  complaint  against  an  assignee  of  a  lease,  it  is  not  neccsaarf  lo  ihow 
hew  be  became  such  assignee  {Norton  v.  Vtdue,  1  Hall,  384). 

j.  See  Covenant,  Uu  and  Oectipation. 

k.  nndettaking.  Bee  B(md. — In  an  action  on  an  midertakin^  given  to  dis- 
charge an  attachment  issuing  out  of  a  court  of  general  Jurisdiction,  It  is  not 
necessary  to  alldge  that  the  court  had  Jurisdiction  to  issue  the  attachment. 
All  that  need  be  allezed  is  the  pending  of  a  suit  (Gruyt  r.  FhiOipt,  16  How. 
120 :  7  Abb.  20S).  The  same  was  held  in  an  action  on  a  bond  given  on  the 
granting  of  an  injunction  {Loomu  v,  Broien,  10-Barb.  3ZG). 

I.  In  an  action  a<rainst  the  sureties  in  an  nndert»klng  ^ven  by  the  de&md- 
ant  for  the  return  of  specific  personal  property.  It  is  not  neceawry  to  allege  the 
Imuing  an  execution  against  the  original  defendant  {Slack  t.  Set^A,  1  Ahh  831 ; 
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4E.D.6iiiitfa,  95;  aTdCo'tApp'a,  Jane,  1860;  md  bm  Morangt  t.  Xvdge,  S 
Aldi.  S43 ;  Liningtlim  y.  Bammer,  T  Bosw.  671). 

a.  In  SD  action  on  on  nndettaklng  given  t)}'  a  defendant  in  a  proceeding 
of  claim  and  deiiveir,  the  oomplaint  must  state  that  the  propertT  was  de- 
lirered  to  the  defenclant  (Siekeraon  v.  OAaUerton,  7  Cal.  568).  And  in  an 
action  by  an  abngnee  of  an  undertaking  In  such  a  proceeding,  it  19  sufficient 
(or  Uie  pWntiff,  by  way  of  showing  his  title,  to  allege  that  the  undenting 
ifas  duly  stei^ed  to  mm,  without  ^lef^ng  tliAt  the  jiadgmeDt  in  the  action 
wu  also  aasi^ed  (Jforan^  v.  iftuige,9  Abb,  243).  If  the  undertaking  Is  made 
to  the  plaintiff,  no  assignment  is  necessary  {Decker  r.  Andtrion,  89  Barb.  846). 

&  In  an  action  on  an  undertaking,  ^ven  on  the  iasuantx  of  an  injunction,  it 
k  a  BolBtJent  Htalement  of  the  natn  re  of  the  action,  the  manner  of  its  com- 
menccment,  place  of  trial,  Jurisdiction  of  the  court,  &a,  to  allege  that  an  in- 
junction was  granted  in  the  action,  by  a  Justice  of  the  court,  and  that  issues 
were  Joined  in  the  action,  and  judgnieiit  rendered  thereon  (£«>inM  t.  Sroan. 
IBBarbvSSG). 

e.  In  an  action  on  an  undertaking  on  appeal  in  the  usual  form.  It  is  not  no- 
eciary  in  the  complant  to  allege  any  notice  ofafflrmance  or  demand  of  payment 
of  the  judgment.    The  action  is  a  dnnand  (Zf^frrwr  y.  I'otcnteTid,  8  Abb.  234). 

d.  To  sustain  such  an  action  it  is  not  necesasry  that  any  execution  should 
have  issued  on  the  judgment  affirmed.  The  undertaking  is  forfeited,  and  the 
liability  of  the  soretiee  filed,  as  soon  as  the  Judgtuent  of  affirmance  is  ren- 
dered and  the  debtor  m^tes  defkult  In  Its  psyment  ( Wood  r.  Berrickaon,  1  Hil- 
ton, 410). 

s.  Where  in  an  action  on  an  undertaking  the  complaint  alleges  that  upon 
the  appeal  to  the  court  of  appeals  the  defendants  made  and  filed  with  the  clerk 
of  the  court,  for  the  use  of  the  plainti^,  the  undertaking  in  question,  and  also, 
that  the  appeal  baa  been  prosecuted  to  a  final  determination  in  the  coutt  of 
appeals. — it  slates  a  sufficient  consideration  to  make  the  undertaking  obliga- 
tory upon  the  defendants.  The  complaint  need  not  allege  that  the  undertak- 
ing was  accompanied  by  the  affldavita  of  the  sureties,  that  they  were  worth 
double  He  aum  specified  therein  (GiWon*  v.  Berhard,  8  Bosw.  635). 

/.  TToe  and  Ocoapation.~[Thc  material  allegations  are,  (1)  occupation  by 
defendant ;  (3)  by  permission  of  plaintiS'.]  The  statute  giving  an  action  for 
nse  and  occupation,  applies  onW  to  the  case  of  a  demise,  oduol  or  imfiud 
(8ma  T.  Stewirt,  S  Johns.  46 ;  Otgood  v.  Beary,  IS  ul  240 ;  Saaeroji  v.  Ward- 
MsB,  id.  489).    The  action  lies  against  a  leasee  by  deed,  holding  over  after  the 

Oiiration  of  hia  Itrm  (Abad -v.Jiadis^ff,  13  i:^.  2BT>  But  not  against  a  tenant 
ding  over,  a^nst  whom  summary  proceedings  are  commenced  immedi- 
'  ately  on  the  expiration  of  the  term,  and  he  eleci«a  (Brad^tae  v.  FcaOitTiloTit- 
AoBfA,  1  Wend.  184). 

g.  The  action  will  not  Ue  where  there  haa  been  no  occupation,  aelual  or  am, 
^uetiM  {Wood  Y.  Wiieae.  1  Denio,  37;  ClenetY.  WUhuflibB,  7  Hill,  83;  Oioetr 
V.  WOtm,  2  Barb.  264 ;  GronBeS  v,  Oraru,  7  id.  191 ;  BxuA  v.  Gray,  3  Denio, 
84).  An  occupation  the  defeodanl  might  liave  hadifhehad  not  voluntarily  ab- 
stained fh>m  it,  is  sufficient  to  support  the  action  ( WaHaka  t.  Degraw,  20 
Vend.e69> 

j&.  la  an  action  for  nse  and  occnpation,  the  complaint  need  not  aver  how  the 
relation  of  landlord  and  tenant  arose  between  the  parties  ( WaUrt  t.  Clark,  33 
How.  104). 

i.  A  complaint  which  omits  to  allege  the  period  of  occnpation,  the  rate  of 
rent,  and  the  time  fbr  which  the  rent  is  in  arrcar,  may  be  mdefinlte  and  un- 
certain, but  la  not  demurrable.  {Id.)  A  complaint  as  follows :  "  The  com- 
plaint c^IbeplaimilfsbowB  that  the  defendant  is  indebted  to  the  pluntifi'  in 
the  sum  of  $300  and  interest  thereon,  from  and  after  the  16tb  day  of  Hay, 
1647,  fbr  the  use  and  occupation  of  certain  lands  and  tenements  [describing 
Ihem],  being  the  property  of  the  plaintiff,  for  and  during  the  following  years 
[describing  tbenf,  for  vhich  the  pIfvintUf  claims  the  sud  sum  of  $800,  with  in- 
teieat  as  s&reaalo,  for  which  principal  money  and  interest  the  plidntiff  de 
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msadi  Judgment,  was  held  not  to  aUte  bets  mifBcient  to  constf tule  a  canw  of 
action  ;  Ibst  It  did  not  sbow  any  relation  o(  landlord  and  tenant,  and  nooa 
could  be  presumed  (him  the  Tucts  stated  (Hall  v.  Struilimayd,  IS  Barb.  33 ;  H*rd 
T.  AfiBgr,  2  Hilton.  G10).  An  averment  that  derendant  occupied  plaintilTa 
land,  without  saying  it  was  by  tlie  plaintiff's  permission,  is  no  more  sufSdent 
tlian  to  »ay,  the  plamliff  performed  work  for  defendant,  without  saying  U  wai 
done  at  his  request  {Bradley  t.  Dattnport,  i  Conn.  R  4).  No  expreit  prutnise 
is  alleged,  and  no  bet  alleged  from  which  one  ma;  be  implied.    (Id.) 

a.  A  husband,  after  his  wife's  death,  might  maintain  an  action  for  nse  and 
ocrupalion  of  tlie  wife's  real  estate,  Ay  tAt  prraiumcni  of  the  plaintiff  and  Ait 
v>ife  during  coverture  {Jontu  v.  PaOeraan,  11  Barb.  612). 

b,  WliFre  a  plaintiff  becomes  the  grantee  and  owner  of  premises  at  the  time 
occupied  by  the  defendants  under  an  unsenlcd  and  unexpired  lease,  at  a  speci- 
fied sura  per  annum,  and  becomes  such  owner,  and  assignee  of  such  lease,  with 
the  assent  of  such  tenants,  and  they  continue  to  occupy  the  premises  nfler 
notice  of  such  facts,  and  that  the  plaintiff  is  their  landionl,  and  without  objec- 
tion, the  plaintiff  can  recover  for  snbsequently-sccniing  rent,  on  a  complunt 
which  merely  states  thai  be  is  owner  of  the  premises,  and  that  the  defcodaots 
occupied  them  at  their  request  and  by  his  permission,  and  that  the  use  ot 
them  Is  worth  f  384  14.  But  he  can  only  n.-cover  at  the  rate  snccilicJ  in  the 
lease  under  which  the  defendants  entered  (Peckham  v.  Leary,  6  Duer,  494). 

t.  Wliere  a  plaintiff  in  an  action  airainst  a  lessee  and  his  surety  declares  gen- 
tn-Wj  for  use  and  occupation,  the  defence  being  a  general  denial,  and  the 
plaintifT  on  the  trial  Intrnduccs  the  lease  and  guarantee  in  evidence,  Uie  defend- 
ants may  then  avail  themselves  of  the  misjoinder.  The  objection  could  not  he 
raised  until  the  plaintiff  put  the  instruments  in  evidence  (PhaUn  v.  Dingee,  4 
K  D.  Bmith,  371t|.  fCJuery— Was  tlicre  more  than  a  failure  of  proof  againat 
the  surety,  and  should  not  tlie  plaintiif  have  had  judgment  against  the  lessee  T 
See  in  note  to  g  274,  pott,  1  Kernan,  HOI ;  see  ante,  p.  131  «.] 

See  .Bent. 

(t  Work  and  aorrloes. — ^If  one  person  render  servicea  for  another,  without 
bis  request  or  consent  and  aiminst  his  will,  he  cannot  recover  therefor  (tJiUrru 
r.  Paricer,  21  Barb.  37^) :  and  therefore  on  complaining  upon  an  indebtedness 
for  past  aer^ice,  it  is  necessary  to  aver  that  the  service  was  performed  upon 
request,  otherwise  from  all  that  would  ap]>ear  nnon  tlie  record  the  service  may 
have  been  a  voluntary  courtesy  {Conalodc  v,  Smtlh,  7  Johns.  87 :  8  Wend.  947). 
Sucb  arcrment  of  request  may  be  sustained  by  evidence  of  facts  fKim  which  & 
request  may  be  implied  {Ingr<thiim  v.  Oi^>eri,  20  Barb.  153).  A  tubtegueitt  im- 
plied promise  is  equivalent  lo  a  pmvious  requesL     {Id.) 

e.  Where  a  complaint  alleged  an  indebtedness  by  the  defendant  to  the  pMn- 
tiff,  fur  work,  labor,  and  services  of  the  pliiintifT  for  the  defendant,  and  (br  tha 
materials.  &c., supplied  by  the  plaintiff  in  and  about  such  work,  as  follows: 
$435  for  the  balance  due  to  him  on  a  contract  t>etween  them  dated,  Ac  [de- 
scribing it],  and  %\&i  for  extra  work  and  services  not  included  in  said  con- 
tract, and  performed  by  plaintiff  in  and  about,  Ac.,  tlie  court  said,  the  com- 

Elaint  was  grossly  defective  in  not  setting  out  the  facts  upon  which  the  alleged 
alance  arose  {Brouin  v.  t'olie,  1  E.  D.  Bmith,  287). 

f.  A  complaint  which  alleged  that  the  defendant  was  indebted  lo  the  plain- 
tiff for  services  for  tlie  defendant  \>j  the  plaintiff  done  and  bestowed  as  the 
attorney  of  the  defendant,  and  at  his  request,  and  for  money  paid  out  and  ex- 
pendi'.d  for  the  defendant  at  bis  request,  previous  lo  January,  1SS2,  was  held 
Butllcient  after  judgment  {Betkman  v.  Plofn^r,  15  Barb.  650).  Probably  it  was 
not  BufHciently  definite ;  for  a  complaint  which  alleged  that  the  plain' iff  at 
the  defendants  request  rendered  other  services  as  agent,  for  which  he  is  en 
tilled  to  have  as  a  fair  reward  $50.  also  for  work,  labor  and  services  done  and 
materials  furnished  by  the  plaintiff  for  the  defendants,  was  held  to  be  indefi- 
ntte  and  uncertain  {Cfta/inwigh  v.  K  T.  d  Sni  R.  B.  Co.,  26  Barb.  9;  13 
How.  657). 

g.  Where  a  cUm  waa  fbr  the  construction  and  delivery  of  patterns  fbr  a  gns 
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mcto-,  nwde  and  detlTered  for  a  fixed  sum, — It  was  held  that  the  complaint 
waa  pnmerlr  &>ined  at  for  work,  labor  and  iii»t«rial&  "  The  pluntiff  under 
took  to  do  work  and  (iiinlBb  mateiitils  necessBr;  when  he  undertook  to  mah 
and  dearer  tlie  pattenu.  The  ixHDpenaatlon  being  fixed  at  a  groaa  sum,  diL, 
not  alter  tbe  daim  "  {Pritut  r.  Dotm,  a  E.  D.  Smith,  623). 

a,  One  who  rendered  services  in  the  supposed  relation  of  lawful  wife,  can- 
not, on  discovering  that  the  mairiage  was  TOid,  recover  on  an  implied  pro- 
mise to  pay  for  tbem  {Crop»eg  t.  Auvruy,  7  Abb.  12S ;  27  Barb.  810). 

A.  When  in  an  action  to  recover  tbe  price  agreed  to  be  ^d  for  the  buildtnr 
a  Bchool-hooBe,  a  complaint  which  alleges,  that  ttie  plaintiff  had  performed  all 
the  work  and  labor  of  building  and  completing  the  Bchool-hoose,  and  had  ful- 
fllied  all  tbe  condmoos  of  the  contract  in  everv  respect,  exixpt  leherein  tha 
wamt  itert  ttfbmear^  teaittd  and  aUertd  iy  Iht  dvni±ioa\  eoiuent  or  ttegtigertc* 
amd  fault  tf  tht  d^endanti,  is  too  indefinite  and  held  insafflcient  on  demurrer, 
(SmU  T.  Bronen,  17  Barb.  481). 

ft  Where  a  phdntilT  seeks  to  recover  for  work  and  labor  performed  onder  S 
mitten  contract,  contuning  special  provisions,  the  performance  of  which  a» 
conditions  precedent,  he  is  twond  to  prove,  tbe  contract  or  its  substance  mnst 
be  stated  in  tbe  compl^nt,  and  a  compliance  with  its  conditions  be  distincUv 
averred  (Adanu  v.  Magor  of  N.  Y.,  4  Daer,  395 ;  see  however,  Soaiq)  r.  Blade, 
28  How.  97^ 

d.  Where  the  comphdnt  alleged  that  pluntifib,  before  and  at,  &c ,  were  part' 
nen  and  stockboldeis  at,  Ac,  and  that  tbe?  reasonably  deserve  to  have  from 
defendant,  fbr  their  services  as  such  stock-broken  In  making  *  •  *  other 
purchases  and  sales  of  slock  whicli  they  were  employed  by  defendant  to 
make,  and  which  thej  made  as  hJs  brokers,  the  sum  of  f  115,  or  thereabouts ; 
and  that  defendant  has  not  paid  said  commission,  or  any  part  thereof,  to  plain- 
tilb,  the  conrt  s^d,  that  the  plainllOb  were  employed  by  the  defendant  to 
make  porcbases  and  sates  of  Block ;  that  they  made  such  purchases  and  sale* 
as  his  broken ;  and  that  tbev  deserve  to  hare,  for  their  services  therein,  the 
Kim  of  911s,  and  that  the  defendant  had  not  paid  them, — "  we  cannot  say 
Uiete  are  not  beta  enough  stated  to  entitle  the  plaintiffs  lo  recover.  *  *  * 
No  doubt  the  complaint  Is  greatly  deficient  in  particulsra  which,  upon  a 
premier  motion,  the  plalntiffi  would  be  required  lo  supply  "  {Mtrwin  v.  HaToil- 
ton,  8  Doer,  3e8> 

t.  Under  a  complaint  for  services  generally,  pldntiff  cannot  recover  for  ser- 
vices under  a  q)eclBl  contiact ;  to  recover  fbr  such  services  he  mnit  set  forth 
the  contract  and  the  partial  performance  (Atkinten  v.  OolUnM,  9  Abb.  853). 

/.  A  complaint  for  work  and  materials  should  state  the  kind  of  work  and 
materials,  and  the  time  when  done  and  supplied  ;  and  where  a  complaint 
alleged  that  plaintiff  had  rendered  services  for  defendant  and  ftmisheii  ma- 
terials therefor,  at  the  times,  about  tbe  matters,  and  at  the  prices  "  specified 
in  an  acconnt  ^ready  delivered  to  tlie  defendant,"  to  which  account  plaintifF 
prays  leave  lo  refer,  ont  no  copy  of  such  account  was  annexed  to  or  inserted 
In  ate  complaint ;  held  that  the  complaint  was  indefinite  and  uncertain,  as  to 
Um  nabire  of  the  services  and  materials,  and  the  Ume  at  which  they  were 
tendered  and  supplied  (Fbr^/  v.  Ltt,  10  Abb.  148). 

Bee  note  to  aeciion  198,  potL 

ff.  In  an  action  for  a  wroogfiil  dismissal,  an  aU^thtn  of  readbess  and 
wulingnesB  to  serve  is  sufficient  without  any  allwatlon  of  an  offer  to  serve 
IWaHaay.  ITamsn,  IB  Law  Jour.  R  449  Ex. ;  7  DowL  &  L.  60;  4  Ex.  864). 

Bamt  miiaBaneotu  mie*. 
h.  KnawlaSgo  In  deCmdant  {aoienter). — Scienter  la  the  gist  of  the  follow- 
ing actions :  For  keeping  mischievous  animals  {TI>onuu  v.  Morgan,  3  Cr.  H.  ft 
R.496i4DowL23S;7nxi>nanv.Z<iufer,  18  Johns.  889;  Van.  Leuwa-v.  Lyke, 
1  Coms.  BIS ;  FairAm  v.  BentSey,  80  Barb.  147) ;  for  falsely  representing  a  per- 
son as  fit  to  be  trusted  ( [Tptm  V.  Foil,  S  Johns.  181 ;  AtuMfiv.  Cloril:,  7  Cranch, 
03;  Anutrong  v.  TuffU,  S  Barb.  482) ;  ag^nst  municipal  corporation,  for  area 
in  tfdewolk  being  defective  i,MeCHj>i^  v.  M<^/or  <if  X.  Y.,  S  Doer,  674) ;  for 
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Wib.  SOS) ;  against  iheriff,  tat  removing  goods  wilhoat  paying  rent  (7  Priop, 
d60):  in  an  acbon  w^nst  the  continuance  of  a  private  nuiaance  originated  br 
anotker  jBiMard  t.  BumB,  84  Barb.  404).  A  master  Is  not  raponsible  to  kit 
servant  for  *a  accUent  happening  in  the  course  of  his  servicea,  unless  be 
kMU  that  it  exposed  the  aervant  to  peculiar  danger,  and  tba  aorvant  did  noi 
knoiv  it ;  and  OieTefore,  in  an  acUm  ag^nat  an  employer,  to  recover  damages 


n  iiOniy  cuising  the  death  of  the  plaintiff's  intestate,  nhile  actios  a: 
servant  of  ute  defendant,  It  is  necessary  to  aver  in  the  complaint  that  tne  de- 
fendant had  tMliee  (i.  a  knowledge)  of  the  defect  which  occaaioncd  the  acci- 
dent (M'MiOm  T.  haratega  STM  Co.,  20  Barb.  449 ;  lee  Omrei  v.  BuiA,  14  Law 
Jour.  866,  Ex;  JWv.  Ssufl,  21  Barb.  833  j  flyron  v.  JK  ?!  Sfai  Print  IWa. 
a>..  96  Barb.  89). 

0.  The  general  rule  with  respect  to  the  neoearity  of  averring  notice,  is  that 
when  the  matter  is  to  be  oooriaered  as  lying  more  properly  in  the  lu]Owle<b;e 
«Df  the  party  pleading,  than  of  the  adverse  party,  notice  thereof  should  be 
averred  ((Me  t.  Jemtp,  Z  Barb.  810). 

b.  An  averment  that  defendant  had  good  reason  to  believe  that  plaintiff  well 
knew,  held  a  safflcient  allegation  of  actual  knowledge  In  plaintiff  (Sptnefr 
T.  Soulhwick,  9  Johns.  314 ;  and  see  Wa»on  y.  Bochaler  R.  R.  Co.,  IS  Barb.  170). 
An  alU^tion  that  a  party  was  influenced  by  certain  acts  Implies  knowledge 
{Mead  V.  MaU,  IS  How.  352).  And  bo  does  an  allecation  of  a  Mse  and  ftaudu- 
lent  representation  (Thoma*  v.  Beefie,  25  N.  Y.  24^ 

e.  Scienter  need  not  be  alleged  in  the  following  actions :  For  selling  goods 
In  which  the  seller  has  no  propeity  (4  Bing.  66 ;  see  Bdiek  v.  Crim,  10  Barb. 
44S) ;  for  maliciona  proaecntion  (Bom  v.  Iforman,  5  Exch.  858) ;  for  drivi^ 
tmruly  horses  13  Lev.  172) ;  for  debauching  wife  or  servant  (Peake  C.  N.  P. 
65;  WUU8,65^;  amiust  the  owner  of  a  dbg  for  killing  sheep  (1  R  a  704^  § 
B ;  FUh  T.  Stut,  21  Barb.  883 ;  see  PmaUw) ;  for  one  animal  injuring  another 
{WhMUr  y.  BranMJi&  Barb.  824;  DunMe  v.  Knoeiur,  11  Barb.  887;  Van 
iMTm  V.  Lt^,  1  Corns.  615) ;  or  fbr  a  blse  wan^nty  (IMman  v.  Dord,  IS 
Barb.  886);  1  Code  R^  N.  a  831 ;  Fotidtr  v.  Abramt,  8  E.  O  Bmilh,  1; 
Mabtg  V.  Adam,  8  Bosw.  840 ;  12  Bart  440 ;  4  Bing.  7S). 

d.  OcHuddaratlon,  how  alleged. — A  consideration  for  a  promise  must 
always  be  alleged  (Biimtt  v.  Buoo,  4  Johns.  235) ;  whether  the  protntse  be 
in  writing  or  by  paroL  {Id)  Where  an  inslmment  declared  on  putports  to 
be  for  value  received,  and  ia  set  out  in  the  complaint,  it  is  sofiBcient  all^ation 
ofoon^erationiiVindlfT.  CamOum,  15  N.  Y.  426);  to  to  allege  that  the 
promise  was  for  value  received  is  sufficient  (uf).    Wllcre  a  con^deration  is  a 

Ct  act,  the  act  most  be  alleged  to  have  been  done  at  the  request  of  the  de- 
dant  (Oomtlade  t.  £^iM,7  Johns.  87;    Parker  v.  Crane,  8  Wend.   017; 
lAtingtlen  v.  Bogtrt,  1  C^ne8,S84 ;  see  PUaiUngateritUn  inttrvmrnCf, 

t.  Where  the  complaint  alleged  that  the  defendants  were  indebted  to  plain- 
tiK,  and  lo  secure  such  indebtedness  delivered  certain  prombaory  notea.  and 
then  and  there  ^reed  In  writing  that  hi  case  of  default  in  payment  of  any 
one  note  the  whole  amount  remaining  unpaid  riiould  become  due.  On  mo- 
tion to  make  the  complaint  definite  and  certain  as  to  the  con^deratlon  for  the 
notes,  Sutherland,  J.,  held  that,  ^though  there  was  no  ccmeideration  stated 
for  tike  drst-menttoned  indebtedness,  nor  when  nor  where  nor  how  it  aroae, 
yet  the  all^atkm  that  at  the  time  of  the  delivery  of  the  notee  the  defendants 
agreed  in  writing,  the  complaint  was  sufflcieatly  definite  and  cert^n,  in  the 
lespect  objected  to  {Broum  v.  South  Mich.  R  B.  Comp.  6  Abb.  288). 
/  HegMganoe.— Degrees  of  negligence  are  matters  of  proof,  and  not  of 

averment.    Aa  allezation  ir  -  -'—^ '  — "-" —  -"-i."  .-  """  •"  ~— • 

as  to  ordinary  neff''-^ 
negligence,  see  3  S 

le  .., „ — . „  , 

And  if  »  defendant  1b  liable  K>  pi^  witlKnit  a  request, 
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so  request  n«ed  be  alleged  (OnitA  T.  .ffiury.  7  HdiL  63,  ei).    A  partj  entitled 
to  •  convennce  on  reqaest,  mar  briiiK  bla  action  wlLhout  auj  requial  'Brtiet 
t.  TOmm,  25  N.  Y.  1M| 
0.  A  request  must  be  alleged  when,  bf  the  exprem  or  implied  tenas  of  tlia 

contract,  it  was  incumbent  on  the  plaintifl'  to  request  the  defeiidant  to  per- 
Ibrm  his  contract,  each  reqneat  being  then  In  the  nature  of  a  condillon  prece> 
dent.  Thus  a  request  must  be  sllegfed  in  an  action  for  not  delivering  a  hoTBB 
■old  Xtj  defendant  to  the  plaintiff:  or  for  not  finding  timber  for  repairs  (5  T. 
R40»;  lBaBt,I04;  Com.  Dig.  Pi.  C.  89);  oronanote  ^vnble  "a/r«)' de- 
mand "  (1  R  &  M.  388),  or  at  a  particular  place  (Femrr  t.  WOUamt^  14  Abb. 


Xl5) ;  bat  not  on  a  note  payable  "  on  demand,"  as  the  commencement  of  tlie 
action  is  a  demand  (4  B.  ft  C.  327  ;  3  ScDtt,  834 :  and  see  24  Barb.  SOO ;  »6 
Bftrb.  S39).  Where  a  mere  dnty  la  promised  to  be  paid  upon  request,  there  nuodi 
no  actual  request,  bnt  where  a  collateral  sum  \s  promised  to  be  paid  upon  re- 
^leat,  there  most  be  an  actual  request  {Birta  t.  Tripptt,  1  Baund,  S3  a).  Whera 
smBn  engages  to  pay  on  demand  the  debt  of  another,  nodebt  is  due  from  him 
antfl  demand  bat  been  made,  and  in  such  a  case  a  prior  demand  must  be  alleged 
{MSIike»  T.  Byerly,  S  How.  214) ;  but  the  rule  does  not  apply  lo  a  commisMoa 
merchunt  who  is  to  sell  and  guarantee  payment  unless  he  be  a  foreign  factor, 
br,  as  against  a  foreign  factor  a  demand  is  necessary  (Ilaiden  t,  Crafi  4  B.  D. 
Borith,  .©O ;  8.  C.  a  Abb.  303 ;  CooUy  t.  Brtts,  24  Wend.  208) ;  nor  does  th* 
mle  reqiuring  a  demand  apply  lo  a  surety  for  rent  after  the  tenant  has  Icfl  tha 
premises  {MeKetigU  t.  Farr^  4  Boew.  19S) ;  nor  to  the  case  of  a  joint  promis- 
•ory  note  ^ren  by  the  principal  debtor  and  another  as  his  surety  (Exp.  Whit- 
worth,  re  McQ/oT,  3  Uon.  D.  &  De  G.  158).  A  request  must  be  alles:ed  In  a 
cmnplaint  on  a  contract  to  deliver  np  a  bond  "  on  request "  (3  Bulstr.  307) ;  or 

10  payinoney  "  on  request "  (3  Camp.  408) ;  or  to  pay  an  annuity  on  request 
(Cra  JB)iz.S48,  721):  or  lo  perform  any  act  on  request  (1  Baund.  83 ;  Smitht. 
}^^^,  36  Bari).  23} ;  or  as  surety  to  pay  rent  on  request  [6  H.&  S.  9, 121, 130; 

11  Price,  494).  In  an  action  for  not  marrying  in  a  reasonable  time  a  request 
Aould  be  aUeged  (3  D.  &  R.  55)  j  ao  in  an  action  against  a  bailee  or  deposit- 
ary (Pfcrfp*  v.  BMrtimat,  23  Barb.  814;  see,  however,  Fctneherv.  Oocdman,^ 
Bvb.  816 ;  or  treasurer  {Beeond  Av.  B.  K  Co.  t.  Oolman,  24  Barb.  300) ;  or  for 
money  collected  by  an  attorney,  unless  waived  ( Walradi  v.  Magnard,  3  Barbt 
B84) ;  or  for  not  accepting  goods  sold  (BacA  v.  Oteen,  G  T.  R.  409 ;  see,  how- 
Brer,  BadfoTd  V.  BmUh,  8  DowL  Pr.  Cas.  384).  An  action  for  detention  of 
cbatiels  where  defendant  came  lawfally  by  the  possession  (AT  T.  Oar  OH  Go. 
y.RbsKmond,  10  Abb.  185;  6  Bosw.  213;  Powny.  Battferd,  19  How.  309; 
FaOtr  T.  Ltm*,  8  Abb.  884 ;  18  How.  21S ;  Oumeu  v.  Kenny,  2  S  D.  Smith, 
188 ;  BarrM  t.  Warrm,  8  Hill,  816 ;  Storm  v.  Umngtion,  6  Johns.  44) ;  but 
irtUT*  defendant  came  wrongfully  by  the  chattels,  or  has  converted  thetn,  no 
demand  is  necessary  (PiMwry  v.  WM,  38  Barb.  318 ;  see  anU,  p.  238  a).  In 
•Uqflng  a  past  conaderation  it  must  be  alleged  to  have  been  at  the  tha 
defendant's  reqaest  (CbnuCool:  r.  BmUh,  7  Johns.  87 ;  Parker  v.  Crane, 
6  Wend.  647;  Lwington  t.  Bogm't,  1  Calnes,  664).  Where  request 
must  be  alleged,  see  Spear  r.  Jjownmg,  13  Abb.  437;  84  Barb.  G2& 
No  request  need  be  alleged  where  one  entrusted  to  collect  money  collects 
h  and  neglects  to  pay  it  over  (ifioM:  v.  Hiekoi:,  13  Barb.  682 ;  and  see  Seamd 
Att.  R.R.C0.Y.  CoCmaTi,  24  Barb.  SOO) ;  or  where  one  having  received  a  part 
pmaent  on  a  contract,  unlawfHilly  rescmds  the  contract  (Father  t.  Qoodman, 
MBarb.  816^ ;  or  to  recover  of  a  stakeholder  on  an  illegal  wager  |  O'MaUey  t. 
JiM*, «  Barb.  058) ;  or  to  foreclose  a  mortgage  {Barrit  v.  Unlock,  9  How.  402) ; 
although  expressed  to  be  payable  on  demand  (OSieU  v.  Balatm,  S  Barb  871) ; 
or  to  recover  money  collected  by  a  commission  merchant  who  is  to  sell  and 
gtmrantee  payment  (MiBiken  v.  Byerly,  7  How.  214) ;  or  to  recover  for  a  pas- 
•engei's  bag^we  lost  by  a  carrier  {Schrotder  v.  Hvdinn  B.  B.  B.  Co.,  5  Duer, 
60 ;  9arvsfj.  Uorndtn  It.  B.  Co.,  I  Hilton,  280) ;  nor  to  recover  money  paid  by 
mistalte  (uHea  ffk.  t,  Van  OUnm,  16  Johns.  485) ;  bnt  the  absence  of  a 
demand  may  a^ct  the  right  to  recover  Interest  [id.) ;  where  the  complaint  la 
Dpon  a  contract  to  pay  a  precedent  debt  (Emxt  t.  Barfb,  1  Johns.  Cas.  319) ;  ■■ 
in  the  cases  of  money  lent,  and  goods  sold  and  delivered  (ante,  pp.  220  e,  S3B 
44 ;  at  where  the  defenduit  ii  to  perform  the  flnt  act  (3  K,  Rep.  866 ;  Lmt  t. 
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"BiSi^ori,  10  Mass.  230) ;  or  vhere  it  appears  Utat  the  defeuduil  has,  bj  hl« 
onn  ToluQtary  act,  pat  it  out  of  his  power  to  coinplv  with  a  request,  if  made 
\^hon  V.  Stone,  3  D.  &.  L.  580  -,  Clark  v.  CrandaH,  U  Barb.  612) ;  or  haa  other- 
wise BO  acted  SI  to  reader  a  request  useless  and  unnecessaiy  {LulwtBer  r.  £>n- 
(Mii,  12  Barb.  612 ;  C  B.  &  Aid.  71S ;  1  D.  &  a  361 ;  10  East.  309  J  U  Price,  494); 
■a  when,  allcr  a  promise  to  many  A.,  the  defendant  married  B.  (Cainti  t. 
Smiik,  15  H.  ds  W.  189);  but  in  such  cases  the  act  relied  on  as  rendering  a 
request  unnecesBary  should  be  alleged.  {Td.)  No  demand  need  be  allezed  In 
an  action  on  a  bond  conditioned  Kcnerallv  for  payment  of  a  apecifl^  sum 
with  interest  (OibU  v.  SbuCAaTn,  6B.&  Adol.  911 ;  8  Nev.  &  U.  155). 

«.  In  an  action  fbr  continuine  a  nuisance  erected  by  another,  the  plaiDtiJt 
must  prove  knowledge,  in  the  defcnd^iat,  of  its  existence,  and  a  request  to 
remove  it  {Huibanl  v.  Buueii,  24  Barb.  404 ;  and  see  3  Ker.  402). 

b.  There  was  formerly  a  distinction  aa  to  the  mode  of  pleading  a  request, 
depending  on  tlie  &ct  whether  or  not  it  was  neceasaiy  to  prove  the  alleged  re- 

JuestontbetriaKseeLawesPI.  in  Assumpsit,  231  ;  Carpent^v.  Brown.eBaib. 
50),  Noaucb  distinction  now  exists.  It  need  not  be  alleged  whether  the  request 
was  written  or  oral  (Bamet  v.  Perim,  2  Eernan,  27).  A  demand  on  one  Oi 
several  Joint  debtors  or  partners  is  a  demand  on  all  (Oeiiltr  v.  Aeatta,  0  Seidell, 
a3S;Btardy.  ITaifatr,  12  Barb.  %S9);  and  sbouid  be  so  alleged  (Carman  v. 
Pviti,  31  N.  Y.  fiSl) ;  and  where  a  special  rei^ucst  is  necessary,  it  sbouid  bo 
alleged,  with  time  and  place,  or  the  pleading  will  be  indefinite,  but  not  demur- 
ahle  (BruiA  v.  iHeaciu,  24  Wend.  lAl ;  C'lirpenfer  v.  Brown,  8  Barb.  150).  SemUt 
that  if  wberc  a  demand  is  neces>ary  an  action  to  recover  money  is  oommeDCcd 
wilhont  any  previous  demand  tlie  service  of  the  summons  is  a  demand,  and 
defendant  siiould  then  pay  the  money  without  costs  [Saxind  Ave.  B.  B.  Co.  v. 
Oolemiin,,  24  Barb.  BOO ;  and  see  aUUli  v.  Bakom,  6  Barb,  871). 

t.  Peafonnanoe. — The  rules  respeclinjf  the  mode  of  setting  forth  the  per- 
formance of  conditions  precedent  fuot  embraced  in  section  tSii,  or  where  the 
pleader  dues  not  avail  himself  of  lliut  section]  were  not  intended  to  be  suh- 
stAUtialty  changed  by  the  code.  Facts  showing  performance,  are  to  be  stated ; 
not  circumstances  that  are  mere  evidence,  nor  mere  legal  conclusions  {Bateh 
T.  Feet,  %i  Barb.  580).  An  allegation  in  a  complaint,  inrended  as  an  averment 
of  pertbrmance  of  a  condition  lo  execute  a  release  of  all  actions,  Ibat  plaintiff 
dtd  execute  a  release  in  t\iil  of  all  actions,  without  stating  that  the  release  was 
under  seal,  or  in  wliat  manner  it  was  made,  was  held  insufficient  on  demurrer. 
That  it  was  not  a  case  of  indeflnitencss  or  unceftaiatv  merely,  but  an  omission 
to  Slate  any  fitct.  (M.)  And  the  like  doci>iion  was  maae  in  that  case  aa  to  an  al- 
legation iulendcd  as  an  averment  of  performance  of  a  condition  in  a  bond  to 
discontinue  all  suits,  that  all  suits  "  were  discontinued,  each  parly  paying  his 
own  costs  as  in  the  condition  of  said  bond  stipulated."  A  complaint  alleged 
that  on.  Sec.,  S.  executed  to  plaintiff  an  instrument  imder  seal,  by  wliichin  con- 
sideration of  $1,050  lobe  paid  bim  on, &c.,  then  next,  he  agreed  to  convey 
to  plaintiff  a  lot  of  l:uid— payment  to  he  made  $500  cash,  $500  hy  note,  and 
the  residue  secured  by  mortgage ;  possession  to  bo  given  on,  &c.  Thai  by  an 
Indorsement  on  said  instrument  executed  by  W.,  Uie  defendant's  testator,  he, 
In  consideration  of  $1.  guaranteed  the  fulflllmeol  of  swd  contract  hy  8.  Tho 
complaint  then  alleged  the  payineut  of  the  tirst-mentioncdsuiuofffSOO, "  and 
tAatOitpUiiiiiiff  WM  ready  and  leUUnn  to  falM  the  ohligatioMbfi  tiriJU  of  Mid  in- 
Urumenl ;"  that  on  account  of  tlie  fuilure  ufS.  to  perform  said  contract,  plaintiff 
had  sued  him,  and  recovered  a  Judgment  against  him  for  $^24),  which,  owing 
to  the  insolvency  of  S.,  remained  unsatisfied.  And  plaintiff  claimed  that  by 
virtue  of  the  guarantee,  the  defendants,  as  the  executors  of  W,,  were  liable  for 
the  amount  of  the  said  judgment  against  S.  Ondemurrcr,  it  was  held  that  the 
pl^nliff  could  not  recover  wlthoutahowingperformanceoranoffcr  to  perform 
on  his  part ;  th;Lt  tlie  complaint  should  have  averred  that  the  pl^ntiff  offered 
to  perform  on  his  part,  or  had  requested  S,  lo  convey,  and  had  given  him  no- 
tice of  his  readiness  to  perform  t_  Van  SaAaiek  v.  Winne,  16  Barb.  84 ;  see  Bteehmr 
T.  Offtnulf,  8  Kcman,  110). 
d.  Thegeneral  rule  of  law  Is,  thatfullperfbrmanceofan  entire  contract  to 
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do  any  p«rtical»r  Rervice  ib  esMnlial  Ui  the  payment  of  compeDSatlon,  and 
that  no  recovery  can  be  hod  for  a  part  performance  (14  Wend.  257 ;  13  Jotma. 
1S5 ;  19  ill  337 ;  8  Cow.  63 ;  1  £er.  25).  It  u  do  excuse  that  the  service  wblch 
a  piuty  has  undertaken  to  perform  is  impraclicable  ia  itaelf  ( Wolfe  v.  Howei,  2i 
Barb.  174-680 ;  20  N.  T.  IWjy  But  the  sickness  or  death  of  the  party  contract- 
ing is  a  iMial  eicaae  for  the  non-performance (Td.;  Faby  v.  North,  ISBarb.  841), 
•nd  so  is  the  &ct  that  complete  perfommace  is  rendered  impossible  by  the  itct 
of  the  law  (JonOT.  Judd,i  Corns.  411),  and  where  such  on  excuse  exists,  are- 
ooTCry  may  be  had  for  the  part  of  the  work  actually  performed  (Wolft  V. 
Bima,  20  N.  Y.  197). 

a.  la  an  action  for  the  noa-deUvery  of  goods,  purauaDt  to  a  contract  for 
Bale  and  for  delireiy  at  a  particular  place,  me  plidpUff  need  only  allege  that  hs 
__. 1 ■  ■!._  . ,mJ  place  appointed  for  me  delivery,  to  receive  and 


i.  In  an  executory  conttact  for  the  sale  of  an  article  to  be  paid  for  upon  de- 
livery, at  any  time  within  a  certain  period,  the  obligation  of  the  one  party  U> 
pay,  and  the  other  to  deliver,  are  mutual  and  dependant ;  and  in  an  action  by 
the  seller  for  the  price,  it  is  not  enough  simply  to  show  the  default  of  the  pur- 
chaser;  the  seller  must  show  that  he  was  ready  and  offered  to  deliver  the 
goods  {JhiTtham  v.  ifiinn,  4  Selden,  508 ;  K^y  v.  U'pton,  5  Ducr,  38S ;  Com-aaU 
f.Ha^iht.  8  Barb.  338  ;  CrandaU  v.  Clark,  7  ii  IBS  ;  GmMderant  v.  BrMant,  14 
How.  487 ;  2  Bosw.  47t  ;  Danfutm  v.  i%ttM,  4  E.  D.  Smith,  BOO  ;  21  N.  Y.  397  j 
and  see  McKnight  v.  Duniop,  4  Barb.  36  ;  FaniAer  v.  QooamaTi,  29  Barb.  316). 
Whichever  party  seeks  to  enforce  tlie  contract  ag^nat  the  oUier,  must  show 
performance  or  a  tender  of  performance  on  his  pari.  {Id.  Ficked  v.  Briee,  23 
How.  194)  The  mere  admission  of  liabiUty,  when  payment  is  demanded, 
does  not  operate  as  a  waiver  of  such  tender,  (.Id.)  Where  each  parly  has  in 
part  performed,  semble  no  allegation  of  readiness  to  complete  performance  is 
neoe^ary  (Qrani  v.  Jphmem,  S  Barb.  IGl ;  WaSaea  v.  Wmrtn,  18  Law  Jour. 
Bep.  Ex.  449  ;  14  Law  Times,  lOS ;  7  Dowl.  A  L.  60 ;  4  Ex.  834). 

e.  Where  goods  on  storage  have  been  lost  or  converted  Ijy  the  bailee,  tender 
of  the  storsxe  is  not  necessary  before  bringing  a  snitforthe  value  of  the  goods 
(Bnara  v.  Ohio,  3  E.  D.  fimilh,  264). 

d  Where  a  complaint  alleged  that  the  defendants  W.  and  L.  and  the  de- 
fendants O.  and  Q.,  mutually  i^reed  to  make  contracts  with  divers  persons  for 
the  sale  and  delivery  of  flour,  &q.,  at  a  future  day,  with  a  view  to  realize  an 
increase  in  the  price  Uien  anticipated,  and  upon  the  express  aereemunt  that 
■Qch  contracts  should  be  made  for  tlie  joint  benefit  of  the  said  W.  and  L  and 
0.  and  G. ;  and  that  in  pursuance  of  said  agreement,  0.  and  Q.  made  a  certain 
contract  to  deliver  to  C.  and  J,  (the  assignors  of  the  plaintiff]  2,000  barrels  of 
flonr  at  a  certain  price ;  and  that  although  requested  to  deliver  said  flour  at 
the  time  in  the  contract  ststetl,  and  although  the  parties  to  whom  the  same 
was  and  ought  to  be  delivered  were  readv  and  willing  to  accept  and  receive 
and  pay  for  the  same,  yet  neither  the  said  O.  and  Q.  nor  the  said  W.  and  L. 
would  deliver  the  same  nor  any  part  thereof, — on  demurrer  to  the  Complaint 
that  it  did  not  appear  that  any  tender  of  the  price  of  the  flour  hnd  been  made, 
held  by  the  court  of  appeals  uat  the  complaint  "  was  defective  In  not  alleging 
a  performance,  or  what  Is  regarded  as  equivalent  an  oO'er  or  a  tender  of  per- 
formance, on  the  part  of  the  plaintiff  or  those  through  whom  he  claims.  The 
contract  in  suit  was  for  the  sale  of  flour,  at  a  price  agreed  on.  The  payment 
of  the  price  was  the  consideration  for.tho  delivery.  The  payment  and  deliv- 
ery were  to  be  concurrent  acts,  and  neither  party  was  entitled  to  recover  from 
the  other  wiUioat  alleging  an  offeror  tender  of  performance  on  his  part;"  and 
for  these  reasons  the  complaint  was  defective  [SmilA  v.  Wright,  1  Abb.  248 ; 
and  see  Later  v.  Jeaeit,  12  Barb.  G02 ;  1  Eeman,  458). 

«.  Where  It  was  a^eed  that  theplaintiff  in  consideration  of  the  parent  bjr 
defendant  of  a  certain  som  on  a  cert^n  day,  and  on  the  delivery  to  hiin  of  cer- 
tain notes  would  make  a  certain  assignment  to  the  defendant, — held  that,  the 
money  not  being  paid  on  the  day  named,  the  pMntlfl'  might  maintjin  hla  ao- 
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.  .  ;  FiiTuAer  v.  Uoodman,  29  Barb.  816;  ud  see  kcKTiiglU  j.  Dunlop,  i 
Barb.  38). 

b.  Where  the  Doa-performanceara  condition  precedent  1b  occasioned  by  the 
act  of  a  party  either  disqualifying  himself  for  performing  on  bis  part,  or  bj  ra- 
Aiaal  to  perform,  the  opposite  party,  in  seekinK  his  remedy,  is  not  bonnd  to 
arer  peifonuance  or  readiness  to  perform,  oii  tils  part,  but  may  allege  the  &cts 
constituting  his  excuse  (C^glv.  OmitdtUl,  27  Barb.  73;  G'omjr  t.  fbwltr.  4 
B»a±K5;  OrMt.  Armour,  MBarh.  ma,  Clarhi  T.  CmndaU,  3  Baib.  019 
Btfxira  V.  Ohio,  8  E.  D.  Smith,  28*). 

&  The  owner  of  a  sheep  which  has  been  b1^  by  a  dog  may  btin;  an  action 
Bgainst  the  owner  of  the  (log  without  any  preTiooa  appUcation  to  the  tence 
Twwera  [Fitk  v.  SkuU,  21  Barb.  »84). 

d.  Under  an  allegation  ofperfonnance,  erldence  in  eicuse  of  non-perform- 
ance is  not  admissible.  But  the  party  may  amend  (EmUi/  v.  Black,  2S 
How,  »7). 

Where  performance  to  be  alleged,  see  aiUe,  p.  345,  b,  e. 

e.  Ftofert  and  oyer. — The  mlee  which  formerly  prevailed  with  reference 
to  proferl  and  oyer  of  an  Instrament,  have  no  application  to  actions  under  the 
toA^  {Mayor  of  N.  T.  v.  iJoorfy,  4  Abb.  129 ;  ICcAt  v.Wiiewfer,  0  Bow.  251).  An 
executor  or  adminlBlretor  need  not  make  profert  of  letters  testamentary  or  of 
administration  i,Id;  Bright  v.  Currit,  5  Sand.  433). 

/.  Reasonable  time. — Wlien  no  time  Is  died  by  agreement  for  the  perfonn- 
ance  of  a  duCv,  the  law  requires  it  to  be  done  in  a  reasonable  time  {Tlumuu  v. 
Dieheramt,  2  Kernan,  369J.  A  contract  to  do  as  soon  as  posuble  means  in  a 
reasonable  time  (1  Com.  B.  N.  8.  110).  What  is  a  reasonable  time,  ia.  a  ques- 
tion of  fact  for  the  jury  (fliftorsAaa  v.  Tranier,  4  Nev,  A  M.  648  ;  FUida-  v. 
Starlde,  1  H.  Bl.  IT).  "  But  such  a  question  can  never  arise  where  the  aerce- 
ment  itself  can  be  Curly  construed  to  settle  the  time  at  which  Ihc  option  is  to 
determined.  It  then  becomes  a  question  of  law  for  the  coar\,"(Sage  v.  Haiani, 
6  Barb.  178).  To  the  same  effect  la  Jfel^n  v.  Patrick  {2  C.  &  K.  MI),  Fry  y. 
Hiii  (7  Taunt.  379) ;  eentra.  Cbilty  on  Bills,  412,  8th  ed.  A  ship  staid  at  a  par- 
ticular port  for  a  period  of  109  days,  and  whether  this  was  an  unreasonable 
time  was  held  to  be  a  question  of'^fact  fur  the  jiirr.  "  Whether  it  was  an  un- 
reasonable time,  is  a  queslton  of  fact"  (Bairt  v.  Ca>e,  3  Car.  &  P.  49T, — Lord 
Tenderden,  Ch.  J.) ;  and  where  a  statute  required  "  a  rcason^le  notice  of  not 
Um  than  lea  day»,"  an  averment  "  that  the  defendants  did  pursuant  to  said 
act,  •*•  then  and  there  for  that  purpose  iimde,  give  to  the  plwnliff  reasona- 
ble notice," — was  held  insufficient  for  not  staling  that  the  notice  was  "  of  not 
less  than  ten  days"  [Orvgtr  v.  The  Hitd»on  RittT  BaUraad  Co.,  2  Kernan,  180). 
What  is  a  "  reasonable  period,"  must  depend  upon  the  actual  circumstances 
existing  at  the  time  {Wilbert  v.  The  N.  T.  A  Erie  R.  R  Co.,  2  Kernan,  249). 
Again  it  is  said,  reasonable  time  ia  such  a  period  as  would  be  required  by  a 
person  of  ordinary  business  talents  to  accompliBh  tlic  duties  which  the  re- 
roective  parties  had  to  perform  (SnuKUrary  v.  .«o«.  28  Wend.  242.  See  further, 
Boggint  v.  Beerofl,  1  Dana  [Ken.]  R.  30 ;  Slie^iherd  v.  Scrnggiji,  3  id.  62 ;  Muir 
V.  LouiimBe  &  PorOand  Oinal.  8  id.  161 ;  M'urray  v.  Smith,  1  Hawks,  41 :  Bta 
T.  Beixridm,  4  Dal,  272  ;  Dunam  v.  Reek,  Wallace's  Rep.  80  ;  HarUin  v.  Phmnix 
Jru.  Go.,  Ma ;  Wharton's  Dig.  832 ;  Whitt  v.  KyU't  Lena,  1  Ser.  and  R  520 ; 
anU,  p.  184,  r). 

a.  Defaot  In  the  Complalitt  may  be  Cnrod  by  the  Anawor. — In  a  com- 
pMnt  for  rent  on  a  parol  demise,  the  demise  was  alleged,  but  nothing  was 
averred  as  to  any  entry  on  the  premises  by  defendant;  the  answer  set  forth, 
that  at  the  time  of  the  demise  the  defendant  liad  nothing  in  the  premises,  but 
admitted  an  occapatiim  of  the  premises  by  defendant.     On  demurrer  to  the 
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•newer,  it  was  contended  on  behalf  of  the  defendant,  ttaftt  tha  action  wm  od 
the  contract  of  tha  parties,  and  not  for  the  occupation :  uid  per  curiam  ■  "  If 
tlie  otMDplaint  shnie  be  eiamined,  tbe  defendant  s  ponitUm  ia  correct ;"  but  tlis 
defimdant  admits  in  his  answer  that  tie  took  poeeessiun,  *  *  has  thus  toI- 
nnlarilj  shown  tbe  bet  of  occapation  which  Ibe  plaintiComitted  to  state,  and 
whic^  precladea  1dm  (tbe  defendant)  from  making  an  issue  upon  the  plaintiff's 
fiUe  <  F«nuN»  r.  SbmA,  IS  N.  T.  886). 

a.  Where  the  complaint  omitted  U>  aver  thnt  the  defendants  insisted  that  an 
s^gnment  it  was  the  object  of  the  action  to  set  aside,  was  not  executed  with 
a  fraudulent  intent,  and  might  have  been  snccessrully  demurred  to  fw  that 
canse,  yet  the  defendants,  bf  denying  tliat  the  asstenment  was  executed  with 
ur  fraudulent  intent,  were  held  to  have  supplied  the  delect  {BaU  r.  ffraAam, 
1  Kemao,  287 ;  and  see  Uj/de  r.  WaiU,  12  M.  &  W.  254). 

h.  Where  the  answer  consists  of  more  (lian  one  defence,  an  admission  in  one 
defence  which  supplies  a  defect  in  the  complaint,  does  not  make  the  com- 
plaint sofflcieot  as  to  any  other  defence  In  the  answer  not  containing  such  ad- 
miaalon  (..lyars  V.  OrnS,  ISBarb.  204).  Therefore,  on  a  demurrer  to  that  defence, 
itia  still  open  to  the  defendant,  U>  insist  on  the  defect  in  the  complaint,  and  the 
defendant  cannot  aToU  himself  of  tbe  admisBion  bi  the  defence  not  demnired 
to  {id;  and  see  Sieijl  t.  Kingtleii,  94  Barb.  Ul). 

c  Dafaot>  onrsd  by  Vardlot,— Faults  in  pleading  are  in  some  cases  dded 

S'     a  verdict  (Bteph.  PL  148).     Cured  by  verdict  means  that  the  court  will 
er  verdict  presume  that  tiie  particular  thing  required  to  sustain  It  was 
proved  at  the  trial  [Mernei  y.  TmaUe,  &a,  8  GUI,  SS).      But  the  court  never 

E«snmea  a  canse  of  action  even  after  verdict,  when  none  sppcsrs  on  the  plead- 
ga  {Wri^Y.  ami&,  97  Barb,  «»)),  "Tbe  facts  which  will  after  verdict  be 
|ne»nued  to  have  been  proved  are  those  which,  though  entirely  omitlc-d  to  be 
Hated  in  thecompl^t,  are  soconnectedwith  the  facta  alleged  that  the  facta  al- 
leged cannot  be  proved  without  proving  the  Jkcts  not  allwed"  (.^(£ii>V(<ni  v.  Al- 
fen,  11  Wend.  374 -,  and  see  BoTTiM  V.  ifarrtt,  8  Barb.  604 ;  m  i%opi!  v.  TTamtfT,  4 
Barb.  314).  The  same  rale  is  stated  1  Saunders,  228,  a.  n.  1,  in  these  words, 
"  When  diein  is  any  defect,  imperfection,  or  oniaaion  in  any  pleading, 
whether  in  mbitana  or  form,  whiui  would  have  been  a  fatal  objection  upon 
demurrer,  if  the  issue  Joined  i)e  such  OB  necessarily  require  on  the  trial  proof 
«f  the  fects  so  defectively  or  imperfcctiy  stated  or  otmited,  and  without  which 
it  is  not  to  be  presumed  that  either  the  Judge  would  direct  the  Jury  to  ^ve  or 
the  jury  would  have  given  the  verdict, — bucL  defect,  imperfection^romisnon, 
is  cured  by  the  verdict"  In  Brmcrt  v.  Harmon  (21  Barb.  513),  8.  B.  Strong,  J., 
after  citing  as  above  from  Saunders,  adds,  "  This  rule  bas  often  been  men- 
tioned wiui  approbation,  and  it  has  not,  I  think,  been  abolished  liy  the  code." 
In  the  case  then  under  consideration  by  that  learned  Judge,  the  cause  of 
action  was  one  given  by  statute,  and  the  defendants  were  not  liable  unless 
th^  had  been  guilty  at  mucoTXduet ;  no  miscouduct  was  alleged,  eicept  in^irr-- 
enhaUy  by  stating  that  the  act  was  mtijiq  to  tbe  carelessness,  negligence,  and  fault 
of  the  defendants ;  this  mode  of  charging  misconduct,  it  was  sdd,  would  have 
been  held  sufficient  (the  action  being  wholly  ^ven  by  statute)  on  demurrer, 
but  was  good  afler  verdict.  In  another  cose  (Glark  v.  DaUt,  20  Barb.  6S)  the 
complaint  ought  properly  to  have  stated  a  readiness  and  willingness  on  th« 
part  of  the  pluntlffto  perform  hiapart  of  the  contract  at  a  particular  plaet. 
Instead  of  which  it  merely  slated  a  readiness  and  willingness  to  perform  with- 
out particularizing  the  place,  and  the  omission  was  heldto  be  supplied  by  ver- 
dict. But  in  this  last-mentioned  Case  the  omlssloQ  would  probably  not  bave 
entitled  the  defendant  to  demur  for  cause  that  the  complaint  did  not  stats 
bets  sufficient  to  constitute  a  cause  of  action  ;  because  a  gtn^ai  readiness  and 
willingness  to  perform,  must  or  may  Imply  a  readiness  and  willingness  lo  per- 
form at  Uie  particular  place ;  and  therefore,  for  such  an  omlsrion  as  that  in  the 
complaint  in  Clark  v.  IkUei,  supra,  the  only  remedy  open  to  the  defendant  was 
to  move  that  the  complaint  bo  msde  dednlte  and  certain  by  stating  a  readi- 
ness and  willingness  at  the  particular  place ;  for  it  hss  been  said,  and  properly 
ae  we  think,  that  no  otijection  on  the  groond  of  on  omisiitm  to  allt^  Um  dme 
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and  place  at  wbldi  an  act  was  done,  u  avtdlable  ctthcr  in  STTeat  of  Jadgment 
or  oa  demurrer  {CarptjUtr  v.  Broiea,  6  Barb,  147). 

a.  la  an  action  to  recoTcr  personal  property,  there  was  an  expreas  averment 
in  the  compl^nt  of  property  in  the  pUinuff,  hnt  nothing  more  stated  to  sliow 
that  he  was  entitled  t«  the  note  [the  subject  of  the  action] ;  and,  bj  Marvin, 
J.,  "  This  is  sufficient  certainly  alter  -rerdict.  I  think  it  would  have  been 
proper  to  aver  property  in  the  piaintlfT"  [Deeker  v.  MaUheat,  2  Keman,  Sil). 
BeeHanitv.  tfuMfui^  (B  DowL  123],  Xtuld  v.  T/umuulU  Add  A  El.  117).  To 
a  complaint  on  a  bill  of  exchange,  induisee  oguinst  indorsur,  an  answer  alleg- 
Idk  Uial  tbe  defendant  indorsed  without  haTing  or  receirine  any  value  or  con- 
BJdcralion  wbatsoerer,  would  be  too  indefinite,  but  good  after  rerdict  (Baloa 
T.  Praiehett,  1  Qale,  30). 

6.  Pbr  a  lingte  came  of  action  onljf  out  eoani  or  tCalemeiU  it  allowed, 

ft.  "  Ah  there  can  be  but  one  aubatantially  true  Htatement  of  a  single  cause  nf 

Mtion,  the  practice  of  setting  it  forth  in  different  counts  is  necessarily  abolishfd 

l2f<uh  v.  MeCauJt]/,  9  Abb.  159 ;  Eepbum  t.  Baieoek,  id.   note).      A  merely 


ecessar?',  w. 
It  be  faue"  I 


. j"  {Lackea  y.VanderbUt,  10  How.  181;  see  SfRperfyv. 

Troy  <6  Boston  R.  B.  Co.,  9  How.  83).  If  a  plaintiff  liaviag  really  only  one 
cause  of  action,  sets  it  forth  in  several  counts  or  divisions  in  hia  complaint,  the 
remedy  of  Uie  defendant  is  by  a  motion  that  the  plaintiff  elect  on  wliich  court 
he  will  rely,  and  that  the  others  be  stmck  out.  (iif.)  It  is  not  a  cause  for  d» 
murrer  (la. ;  HiUman  t.  HiUinan,  14  How.  4G8).  "  No  doubta  declaration  coii- 
I^niug  two  counts,  which  necessarily  on  the  face  of  them  are  for  the  same 
cause  of  action,  would  be  bad  for  duplicity,  on  special  demurrer  (Slade  v. 
Drake,  Hobart,  295).  Therefore  it  has  been  usual  to  insert  the  word  '  oC^er ' 
in  the  second  count,  in  order  to  avoid  on  demurrer  the  defect  that  would  oth- 
erwise appear.  *  *  *  All  llie  authorities  show  that  one  cause  of  action 
cannot  properly  be  charged  twice  over  in  the  aame  declaration  "  (Ld.  Den- 
man,  CampUU  V.  The  Queen,  0  Law  Times,  434).  [It  seems  thst  in  this  Sinte, 
a  second  statement  of  a  cause  of  action  could  not  he  retained  merely  by  calling 
It  another  cause  of  action.]  Where  it  appears  on  the  face  of  Ou  eompUuTO,  that 
the  several  statements  of  causes  of  action  are  really  for  hut  one  and  the  same 
cause  of  action,  varied  only  in  the  mode  of  statement,  no  affidavit  or  other 
proof  need  be  produced,  as  to  there  being  in  truth  but  ons  cause  of  sclion 
(Fbrd  V.  Maitice,  14  How.  91).  But  if  it  is  not  apparent  &om  an  inspection  of 
the  complaint,  that  the  several  statements  are  but  for  one  and  the  same  cause 
of  action,  then  to  warrant  an  order  to  strike  out  all  the  statements  hut  one,  the 
court  must  be  satisfied  by  affidavit  or  other  proof,  that  the  plaintiff  has  in  fact 
but  one  alleged  cause  of  action  (Lackey  y.VariderbiU,  10  How.  161). 

e.  In  ChurdiOl  v.  Church^  (Q  How.  532),  the  complaint  contained  sixteen 
distinct  statements  of  causes  of  action  based  on  one  and  the  same  cause  of  nc- 
*  tion  1  the  motion  and  order  were  to  let  ruitU  the  complaint.  And  where  a  com- 
plaint stated  as  cause  of  action,  ^rit,  a  promise  by  the  defendant  to  marry  tlio 
plaintiff  on  requetl ;  lecoadly,  generally  a  promise  to  marry  ;  tAinBy,  a  promise 
to  marry  in  a  reasonable  time ;  and  fourthly,  a  promise  to  marrj  when  tlie 
plaintitf  should  be  disengaged  fromanotlier, — amotion  that  the  plaintiff  should 
elect  on  which  of  the  four  causes  of  action  she  would  proceed,  or  that  the  com- 
plaint be  set  aside,  was  eruuted  {Dunni-ngy.  Thomm.  11  How.  282;  and  see 
Young  v.  Edwarde,  11  How.  201).  In  WhUHtr  v.  Bale)  (8  Abb,  477),  Davies, 
J.,BetaaideacomplaJnt  with  costs,  which  set  out  one  cause  of  action  in  three  dif- 
ferent statements  of  causes  of  action.  And  in  Btockbridge  Iron  Go.  Y.  MeUen 
<5  How.  439),  where  the  plaintiff  stated  hia  one  cause  of  action  in  sir  different 
statements,  Harris,  J.,  on  motion,  ordered  that  all  hut  one  statement  be  struck 
-out.  Again,  in  Dickinu,  v.  N.  7.  OrUral  R  B.  Oo.  (13  id.  S2S),  at  general  term, 
an  order  requiring  a  plaintiff  to  elect  one  of  several  si  "  '      " 

acUon,  was  affirmed.    In  Jone*  v.  Paiineril  Abb.  44 

motion  to  strike  out  one  of  two  counts.    Thedeciaioi.     

log  with  other  of  the  Judges  (not  named  in  the  report),  and  wlio  assented  to  ii. 
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it  produced  m  nfDdarit  to  ahow  tliat  Ihero  was  but  one  o _ _. 

cooTt  will  not  compel  Ihe  plsiotiff  to  «lecC  between  wrenil  causes  ot  octioa 
properly  pleaded,  although  It  may  appear  probable  that  on  the  trial  bat  one 
came  ofacUon  will  be  presented  (SmM  r.  D(ntglau,  16  Abb.  MS). 

SoU  la  tu&Kmnon  8. 

a.  There  U  no  reasoa  Hgauut  uniting  In  one  action  cialnu  fbr  both  l^al 
•aAai\n\Uib\^nViet{0^y!.Hud>on  River  RB.  O).,  fl  How.  W9\  .V.  T.  ImVo. 
T.  JTiowi //u.  Cfa.  31  How.  3M;  and  see  16  N.  T,  264 ;  9  How.  laS ;  3  Duer,  680 ;  5 
Daer.  661);  provided  therareootinconBiBteDt  with  each  other  (Linden  v.  PVA, 
3  Code  K  lliS ;  8  Sand.  0^ ;  C  How.  1»1  ;  Toung  v.  Edwardi,  11  n(  2UQ ;  TruU  t. 
Oranyer,  i  Selden,  115).  A  demand  of  judgment  of  forfeiture  of  a  lease,  and 
>D  iigiinction  restraining  Ibo  defendant  fhim  repairins  the  demised  premisea, 
woold  be  inconsistent  {Linden  v.  FViU.  supra) ;  so  would  a  demand  of  pajment 
ol  an  installment  of  purchaae-monej  in  arrear,  and  a  forfeiture  of  the  contract 
(ToaTig  T.  Bdteartb,  11  How.  202).  And  so  would  a  demand  of  relief  and  a 
demand  of  Judgment  for  a  epecifled  sum  {Durani  t.  Gardner,  10  Abb.  4« ;  19 
How.  94).  In  some  cases  alternative  relief  may  be  prayed  (ij'ndiin  r,  PriU; 
Young  r.  EA'Oardt,  supra).  It  has  been  intimated  that  a  demand  of  relief  In 
the  alternative  for  one  or  other  of  two  parties  plaintiff,  would  render  the  com- 
plaint demnrable  ( Wanmek  v.  Momt  cf  N.  Y.1  Abb.  266 ;  28  Bnrh.  3 10).  [A 
Hemirrer  to  the  relief  was  allowed  in  the  former  chancery  practice,  in  certtUR 
cases  (Mitf.  Eq.  PL  214).  Under  the  present  practice,  it  seems  an  objection  to  the 
relief  should  be  taken  by  motion  (ZlurnrKv.  (?anfn«r,  10  Abb.  445;  IS  How. 
94 ;  lUeaH  T.  ToviTixnd.  6  How.  483 ;  Mota  v.  Walter,  2  Hilton,  586 ;  Anon.  11 
Abb.  233 :  and  see  8  Abb.  19 ;  28  Barb.  887).]  A  complaint  asking  relief  for  the 
plaintiff  individually  or,  if  that  cannot  be  granted,  then  for  relief  in  respect  of 
the  tame  subject-matter  to  him  and  othent  as  tax  payers,  held  bad  on  demur- 
rer (Wanrie*  t.  ifayoro^  J?!  r;,  28 Barb.  210;  7  Abb.  266).  Thecomplaint  in 
fiict  contained  two  causes  of  action.  In  such  case  the  remedy  is  by  aemurrer 
{Bidmtmd  r.  Dana,  3  Boew.  616).  The  prayer  fbr  relief,  when  concisely  and 
clearly  stated,  should  not  on  motion  be  incautiously  interfered  with  by  the 
court,  inasmuch  as  the  court  upon  the  trial,  whatever  be  the  relief  prayed, 
willCTantanyreliefconsistentwiththecaaemadeby  the  complaint  and  embrac- 
ed within  the  issue,  and  on  default  no  relief  can  be  granted  ezceeding  that  de- 
manded by  the  complaint  {Bedmond  v.  Dana,  8  Bosw,  616). 

b.  It  is  improper  to  join  in  one  complaint  prayers  for  relief  against  the  de- 
fendant individually  and  in  his  capacity  as  executor  {McXahon  v.  AUen,  t 
HUion,  103). 

e.  Thns  it  has  been  held,  that  if  the  prayer  of  a  complaint  Is  too  broad,  or 
vmbncea  too  much,  it  is  not  a  ground  fur  demurrer  {Andrmet  v.  Scimffer,  13 
How.  443).  Althougli  a  complaint  which  alleged  the  taking,  and  conversion 
of  personal  property,  and  claimed  not  only  damages  for  llie  conversion,  but 
also  a  re-delivery  to  the  plaintilf,  was  held  to  be  demurrable,  on  the  ground 
tliat  two  causes  of  action  were  improperly  joined  (XnmMH  v.  Faraara,  7 
How.  336).  A  demand  of  relief  that  "f/'7i«ees»a7y  the  party  should  be  re- 
bered,  was  ordered  to  be  amended  by  striking  out  the  words  "  if  necessary" 
{Lamonaua  t.  AtianHe  Mat.  Ini.  Co.,  3  Doer,  680).  Where  a  complaint  asked 
judgment  for  a  sum  of  money,  and  it  appeared  that  the  relief.  If  any,  to  wblch 
the  plaintiff  was  etititled,  was  compelling  the  defendant,  a  trustee,  to  ao- 
connt  for  the  trust  fund,  Judgment  was  civen  for  the  defendant  (BiAop  r. 
Bntghbm,  1  E.  D.  Bmith,  666 ;  and  see  Hartt  y.  Saroey,  31  How.  883).  A 
pUdntilf  cannot  in  one  complaint  pray  relief, — 1,  Judgment  for  the  amount 
claimed;  3,  a  Judicial  determination  on  Uie  vaUdily  of  an  assignment  of 
pmperty,  made  Iw  the  defendant  (Bmimt  y.  fyi,  8  Keman,  4SS  ;  OTermling 
SflS  T.  Ouna,  10  How.  381). 
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SH  COMTLAIKT.  §  143,  Bubd.  3. 

a.  To  enUtlo  tlie  pMntUT  to  a  tamf»rarj  Injonctian,  is  it  neceiBuj  Uist  it 
ihould  be  adced  for  in  Uie  complauit  It  was  Decaeurj  so  to  do  under  Uie 
former  practice  But  whether  or  Dot  oecessarf  since  Die  code,  ia  not  clear 
( Vineml  v.  King,  13  How.  389).  [It  i£  probably  not  necegsarj,  sa  the  GicU 
which  eatitls  the  plaintiff  to  a  temporary  ii^  unction  ahoold  appear  by  affida- 
vit, and  not  in  the  complainL] 

b.  Win  a  complaint  be  »et  a^e  because  the  Bum  demanded  therein  exceeds 
the  BTun  mentioned  in  the  mmmomi  as  the  amonnt  tar  which  the  plaiDtiffwill 
take  judgment  in  default  of  an  answer — query  T  (/oAn»fl»  t,  fliui,  U  How.  154^ 
See  in  note  to  subd.  1  of  g  24A,  jutL 

e.  Where  the  demaud  of  relief  was  that  a  deed  of  tmaC  should  be  declared 
"void,  null,  and  of  no  eftcC,"  and  also  for  such  other  or  flinher  relief  as  raaj 
be  agreeable  to  equity  and  good  coDaclence,"^-held  that,  althoagb  the  deed 
could  not  be  declared  "  void,  null,  andofnoefftel,"  yet  under  the  general  prayer 
for  relief  the  court  might  order  it  to  be  reformed  (Ortfjlon  t.  Bmutn,  10 
How.  ssy 

tLIfthe  deKeadant ODBwere,  "the  denuod  of  relief  becomes  iDunaterlal" 
(Mar^uai  y.  Maryuat,  2  Keman,  041 ;  Bmery  t.  Aom,  SO  N.  Y.  92 ;  and  see 
$375,jws0. 
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Cbafteb  II. 
T\e   Demurrer. 

143.  Defbndamt  to  demmr  or  anawK*. 

144.  When  the  defendant  may  demur. 

145.  Demurrer,  what  (o  specify. 

14fl.  How  to  proceed  if  complaint  be  amended. 

147.  Objection  not  appearing  on  complunt. 

148.  Objedion,  whea  waived. 

§  143.  [121.]     Pefenda-nt  to  demur  or  answer. 

The  ooly  pleading .  oa  the  part  of  tlie  defeDdant  is  either  a 
demnirer  or  an  answer.  It  mnst  be  Barred  within  twentj'  days 
after  the  service  of  the  eop7  of  tlie  complaint. 

a.  Time  to  moMwer. — X  defendant  cannot  regnlarlf  answer  befbre  being 
(erred  with  4  copy  of  the  complaint  (PWIfips  t.  Praeott,  9  How.  435).  The 
time  to  answer  or  demur  can  only  be  extended  by  an  order  for  that  purpoee, 
or  t^  consent  (JfeOounT.  iMwnuwrlA,  3  B.  D.  Smith,  34;  PfaKv.  ToarmnA, 
SAbbL  S).  An  orda  enlarging  tbe  time  to  answer,  is  an  extenuon  of  the  tima 
to  demnr  (Broadhead  v.  Broadhead.  4  How.  308 ;  3  Code  Rep.  8).  OtberwiBe  in 
fbnner  practice  (Datenpi>rt  t.  Sniffin,  1  Barb.  323).  To  obtain  euch  an  order 
tl^  applicant  must  present  an  affidavit  of  merits,  or  an  affidavit  of  tbe  attorney 
Dt  coanael  retained  to  defend  that  "  from  tbe  slalement  of  the  case  In  tbe  ac- 
tion made  to  him  b^  the  defendant  be  verily  believes  tbat  the  defendant  has  a 
eood  and  substantial  defence  apon  the  merits  to  the  cause  of  action  set  forth  in 
the  complaint  or  to  some  part  thereof"  Andlf  anyextendonbasbeenKranled 
byBtipuUtion  or  order,  that  &ct  must  be  stated  intbeaffidavit  (RuleSa).  This 
rule  is  to  be  construed  in  conjanction  with  section  406  of  this  code ;  and  if  an 
order  is  made  without  any  affidavit  of  merits  it  may  be  disregarded  (ESis  v. 
Van  Ifiat,  14  How.  814).  An  order  staying  the  ptaintitTs  proceedings,  does 
not  extend  the  time  to  answer  [ifcl?i>ionv.X«awnw)rfA,  3  S.  D.  Smith,  81); 
nor  does  an  order  for  partieulars,  with  a  stay  of  plaintiff's  proceedings  {Ftatt  t. 
Tewuend,  8  Abb.  9.) 

b.  A  defendant  by  accepting  an  order  or  consent  extending  bis  time  to  an- 
flwer,  admits  that  the  complaint  Is  in  a  form  calling  for  an  answer  or  demmrer 
{Bmmtan  t.  SA^dtm,  G  Band.  063) ;  and  unless  leave  be  reserved  by  the  order  or 
consent,  he  cannot,  after  such  an  eiteneion  of  time,  move  to  have  the  com- 
plaint amended  (ii.);  but  where  the  consent  reserved  leave  to  iJie  defendant 
"to  make  such  application  as  be  should  l>e  advised,"  he  may  move  to  strike 
oot  parts  of  the  complaint  as  redundant  or  iirelevant  {Lackeg  v.  YanderbM, 
10  How.  155). 


E    to 

.  __.     _  inswericg  earlier;  and 

slthoDRh  his  object  may  be  delay,  yet  he  is  strictly  regular  in  mailing  on  order 
eitendW  bis  time  to  answer,  on  the  day  such  lime  expires  {Sdtuhardt'v.IMK, 
lOAbbTaB).  iftheplainliffenterjudBment  before  receiving  tiie  answer,  he 
•honld  vacate  it:  if  lis  refUse  to  do  so,  the  court  will  set  It  audo  with  cost*. 
(JdL) 
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256  ZtKUUSBEB.  [§   liS. 

a.  Where  some  of  Ibe  defendBnte  demur  to  tlie  complaint,  and  the  demmrer 

Is  orerruled  "  with  Uberty  to  answer  in  twenty  days  on  parmeut  of  costs,"  and 
such  decision  on  appeal  to  the  general  term  is  afflnned,  then  conceding  that 
such  defendants  have  the  same  time  to  answer  aHer  the  decision  at  general 
term  vhicb  was  given  tliem  by  the  order  at  special  term,  such  defendanla 
must  tender  an  answer  within  twenty  days  after  such  affirmance,  although  the 
costsof  the  demurrer  have  not  been  taxed,  or  the  right  to  answer  is  gone 
(Pbi-d  T.  David,  1  Bosw.  560).  Seir-ble.  the  time  to  answer  could  not  be  ex 
tended  by  an  ex  parU  order  (Hurd  v.  Hayna,  Q  Paige,  604) 

Time  to  answer  afler  publication,  sec  note  to  section  13tt,  after  order  to  con- 
solidate.    See,  Contolidaling  aclioTu. 

b.  'Wliere  tlie  answor  Is  to  be  sarmd. — Semite,  that  a  defendant  cannot,  tn 
any  case,  be  required  to  serve  an  answer,  either  by  mail  or  otherwise,  at  any 
place  other  than  the  place  for  service  designated  lo  the  Bummons  (Lord  t. 
VandeaMirgh,  15  How.  368).  And  where  the  place  for  serving  the  answer,  de- 
signated in  the  summons,  was  at  the  attorney's  office,  195  Brmtdway,  and  the 
attorney  resided  out  of  the  city ;  the  defendant's  attorney,  on  the  last  day  for 
serving  the  answer,  went  to  19S  Broadway,  and  found  the  attorney's  office 
closed :  he  then  tendered  the  answer  next  ds^,  bnt  the  plaintiff's  attorney  re- 
fused to  receive  it,  and  entered  Judgment,  "rhejudgment  was  set  aside  as  ir- 
recular.  and  it  was  held  that  the  defendant  was  not  required,  on  finding  tlie 
office  of  the  plaintiff's  attorney  clneed.  Co  follow  him  to  his  residence  to  make 
the  service.    (Id.)    And  see  in  note  to  section  411,  poll, 

e.  Service  after  time  expired. — An  answer  put  in  aHer  the  time  to  answer 
expires,  and  t>efore  Judgment  is  entered,  but  without  any  order  permitting  tt 
to  be  put  in,  U  !rreguti.r  [DudUy  t,  Hubbard.  2  Code  Rep,  70  ;  Fogler  v.  Oltdl, 
id.  30 ;  ManAreOit  r.  WiiiM.  1  Code  Bep.  N,  8.  181 ;  »i  45 ;  O'Brien  v.  Gatlin, 
id.  373 ;  McGotcn  v.  LMeenmorlA,  lupra) ;  the  plaintiff,  if  he  intends  to  avail 
himself  of  the  irregularity,  should  decline  to  receive  Che  answer,  or  return  it 
within  a  reasooable  time  (i.  e.,  the  day  it  is  received  or  the  day  after),  stating 
the  irregularity  [PAiSipi  v.  PruKott,  S  How.  43S),  and  proceed  as  for  default  of 
an  answer  [Stnmt  v.  Uarraa,  7  How.  SB ;  Jaeob  v,  Manhaa.  6  Duer,  688).  The 
person  serving  the  copy  answer  is  a  proper  person  to  return  It  by,  with  the 
reasons  for  reluming  it,  and  ifatler  an  answer  is  so  returned  the  defendant's 
attorney  again  serve  it,  the  plnintifTs  attorney  need  not  again  return  il,  bnt 
may  enter  Judgment  as  for  want  of  an  answer.  [Id)  Where  a  joint  answer 
of  two  defendants  was  served  sfter  the  time  for  answering  by  one  of  them  had 
expired,  t be  plaintiff's  attorney  returned  it,  and  afler  w^ting  until  the  time  of 
the  otber  defendant  bod  al»o  expired,  entered  Judgment ;  it  was  held  regular 
Uaeque*  v.  Oretnwod,  1  Abb.  230).  8ee  opening  default,  in  note  to  seecion 
246,pi)(f. 

d.  Separata  anawers. — A  defendant  defending  separately,  need  not  serve  a 
copy  of  bia  answer  on  his  co-defendant  (Bogarda*  v.  Parker,  7  How.  807; 
Lwcitt  v.  Fither,  4  Duer,  3). 

e.  Domnirer  and  aiwwer, — A  demurrer  is  an  answer  in  law  {N.  J.T.N.  T., 
6  Peters,  333).  Its  province  is  to  point  out  defects  in  the  pleading  demurred 
to,  so  that  thsy  may  l>e  amended  [Cook  v.  Gravtford,  1  Texas,  9).  The  answer 
and  demurrer  are  different  pleadings ;  and  by  the  fact  that  they  are  on  one 

giper  and  in  form  connected,  they  do  not  lose  their  distinct  character  (Sill,  J., 
ov>aTd  V.  Mie/uffm  SciOiem  K  k  C0..6  How.  307).  The  insertion  in  an  an- 
swer of  a  claim  that  the  complaint  is  in9iilBi;ient,iaademurrer  (SliuA  v.Beaih, 
I  Abb.  S37 ;  4  E.  D.  Smith,  65).  And  a  demurrer  and  answer  to  Die  same  mat- 
ter is  not  allowed  (Mann  v.  Bamum,  12  How.  5BS ;  SpUman  v.  Weidtr,  6  How. 
B).  "  To  determine  whether  a  defence  is  a  demurrer  or  an  answer,  it  is  only 
necessary  to  ascertain  whether  it  requires  that  any  facta  should  be  proved  or 
not "  (Sruwr  t.  Ocean  Ini.  Damp.,  16  How.  428).  Where  the  defendants  in  a 
portion  of  tlielr  answer  took  the  objection  of  a  want  of  parlies,  held  that  it 
must  be  considered  as  a  demurrer,  and  as  they  could  not  answer  and  demur 
to  one  cause  of  action  they  must  elect  which  they  would  abide  by.    (Id.) 

f.  Defaotive  pleading.^- An  answer,  or  demurrer,  or  amended  answer,  reg- 
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nkiif  Berred,  ind  witbin  the  jwoper  time,  eo  tbat  tbe  onir  qneatioii  ta  upon 
ill  loEBdeiicy,  cumot  be  disregarded  and  treated  as  B  nallity,  although  in  fitci 
Elective  {Strout  y.  OurraTi,  7  Bow.  30 ;  Hartneu  v.  Beanett,  3  iA  389 ;  ^ff^maii 
T.  BaiMa,  8  Abb.  8211 ;  Camijxg  t.  iTo^Af,  1  Code  R.  72 ;  Sptneer  t.  Toolurr,  13 
Abb.  3S3 ;  BuMd  r.  Longmuir,  IS  Abb.  32S ;  ChaduMi  t.  Bnediker,  28  How.  60). 
a.  Answer  of  mairled  -woman. — Wliere  a  married  woman  la  Joined  aa  a 
partj  deleadant  wiUi  her  husband,  she  may  answer  aeparatelj  fh)m  her  bna- 
buid,  without  leave  of  the  court  {fizrity  t.  AiOer,  18  How.  147 ;  »  Abb.  400; 
it  wBBfbrmei'lT  otherwise  16  How.  158;  17  How.  B03).  Cooshe  anerwetbyat* 
lOTnef  T     See  In  note  to  section  114,  ante. 

□te  to  section  116,  ante. 


%  144.  [122.]      When  defendant  may  demur. 
llie  defendant  maj  demQr  to  the  complaint  when  it  afaall 
appear  upon  the  face  thereof,  either — 

1.  That  the  conrt  has  no  jnriBdiction  of  the  person  of  the 
defendant,  or  the  snbject  of  the  action  ;  or, 

2.  Tliat  the  plaintiff  has  not  legal  capacity  to  ene ;  or, 

3.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause ;  or, 

4.  That  there  ie  a  detect  of  parties,  plaintiff  or  defendant ;  or, 

5.  That  several  caosea  of  action  hare  been  improperly 
united  ;  or, 

6.  That  the  complaint  does  not  Btate  facts  eufficieat  to  con- 
stitnte  a  canse  of  action . 

B.  wjten  a  dammrer  la  jatrper. — A  demurrer  is  only  appropriate  when 
the  gromid  of  demnrrer  is  appv^nt  on  the  t^ce  of  the  compl^nt  [Qetty  v. 
Ha&mBitm-S.R  Cb.,  8  How.  177 ;  ffilsm  v.  Mayor  of  N.  Y.,  8  Abb.  6;  4 
B.  D.  Smilh,  676 ;  15  How.  500 ;  Clw  v.  BMkteUA,  81  Barb.  339). 

d.  A  demurrer  admits  Che  facts  that  are  relevant  and  well  pleaded,  bnt  not 
coDcluaions  of  law  (Bali  v.  BartUi,  9  Barb.  297 ;  Acome  v.  American  Mintrat 
Co.,  11  How.  26 ;  Stnnion  y.  Davidmn,  1  Horn.  &  Hurl.  48 ;  Freeman  v.  Prank, 
10  Abb.  370).  A  demnrrer  rem^uning  on  tbe  record  is  an  admlBsion  of  ths 
Guts  in  the  plea^ng  demurred  to,  not  only  for  the  purpose  of  tlie  argument, 
bnt  ae  evidence  on  the  trial  of  the  Issae  to  wliich  the  pleading  demurred  to  re- 
lates {puSer  T.  Wright,  22  N.  Y.  472)! 

«.  A  portion  of  one  entire  cause  of  action  or  defence,  cannot  be  tbe  embject 
<rfa  demurrer  {Lord  T.  VreOaTid,  IB  Abb.  122 ;  24  How.  820). 

/  It  ie  not  within  the  office  of  a  demurrer  to  state  objections  not  apparent 
on  the  &ce  of  Che  complaint,  e.  g.,  lo  name  parties  who  should  be  loined  (Co* 
T.  Beckmih,  10  Abb.  296 ;  19  How.  899 ;  81  Barb.  839).  (Sucli  a  demurrer  ia 
called  a  "  speaking  demurrer."] 

g.  Wbere  tbe  complaint  in  form  states  bat  one  count  or  statement  of  a 
cause  of  action,  but  itata  fads  constituting  two  or  more  distinct  causes  of  ac- 
tion, the  remedy  is  not  by  demurrer,  hat  by  motion  to  strike  ont  all  not  neces- 
sarr  to  one  canse  of  action,  or  to  compel  the  plaintiff  to  elect  by  which  canse  of 
action  be  will  abide  ((7Afn^  V.  ^V«fc,  22  How.  238;  andse«£ordT.  FrMlaniJ,  24 
How.  816 ;  13  Abb.  1S5). 

A  Where  the  defect  in  a  compl^t  is  that  it  cldms  relief  beyond  tbat  au- 
tborlzod  by  the  facts  set  forth,  the  remedy  is  by  motion  to  strike  out  such 
parts  of  the  prayer  for  relief  as  is  not  authorized  by  tbo  &cts  alleged,  not  by  a 
17 
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demnrrer  (Lord  v.  Vrmland,  IS  Abb.  IBS ;  24  How.  816) ;  md  If  allegaijoni  of 

rial  damage  ai«  not  sufflclently  apecific,  the  objecUon  cannot  be  raised  by 
umr  {iSml  t.  Maton,  24  Bow.  866). 

a.  When  It  appear*  on  the  htx  of  the  comnkict  that  the  action  la  to  recover 
a  debt  contracted  bj  partocre,  and  that  It  <b  brought  a)^)DSt  a  Rurriving  part- 
ner and  the  peraonal  repreeenlativea  of  a  deceased  partner,  the  objection  that 
the  parties  defendant  have  been  improperly  joined  as  defendants  can  onlj  be 
bj  demurrer  i,HigginA  t.  Freeman,  2  Duer,  (S50) ;  and  in  actions  eonndiug  in 
tort,  whse  it  appears  by  the  complaint  Uiat  ail  the  proper  partiee  ore  not 
made  pltuntiOa,  the  defendant  should  demur.  If  he  omit  to  do  so,  the  delect 
is  waived,  although  Uie  defendant,  in  his  answer,  insists  that  tlie  complaint 
should  be  dismissed  for  this  defect  (ZahrUkie  t.  Smith,  S  Kernan.  323).  TboB, 
In  an  action  by  three  partuers  for  damages  caused  to  the  firm  of  four  partners 
by  a  false  representation,  the  euswer  s«t  up  that  the  fourth  partner  should 
have  beeu  niade  a  party,  and  prayed  that  the  complaint  should  be  diBmiaaed 
on  account  of  his  not  iJeing  joined ;  it  was  held  that  Hie  fourth  partner  sboold 
have  iwen  Joined  aa  a  party  plaintiff,  but  that  the  defect  was  waived  by  the 
defendant  failing  to  demur  for  defect  ofparties.  {Id.)  And  to  the  like 
effect,  see  DOoitt  v.  Par]t»,  31  Barb.  132 ;  WrigU  v.  Starrt,  6  Bosw.  600 ;  Abbe 
T.  Clarke,  81  Barb.  338 ;  Leiei*  v.  Qraham,  4  Abb.  106 ;  Wright  v.  BenneU,  S 
Barb.  4J;i. 

b.  Thffta  are  no  causes  of  demurrer  other  than  those  anecifled  in  this  section 
{Haire  v.  Baker,  1  Selden,  303 ;  Siiaj)»an  v.  Ml,  8  How.  33G ;  Baile  v.  Eaye»,  5 
Band.  640  ;  I/arper  v.  C/iamberlatn,  11  Abb.  234).  There  cannot,  therefore,  be 
any  demurrer : 

e.  For  irreievancy,  redundancy  or  uncertainty  [Walton  T.  Btutan,  1  Doer, 
»42 ;  Spiet  V.  Aeeet.  Tranat  Co.,  hid.  (163 ;  Hotter  v.  Ormtbg,  18  Abb.  384 ; 
Be^  V.  KngOl,  3  Keraan,  543 ;  SmUA  r.  Qraming,  2  Band.  T02 ;  Richard*  v. 
Sdiek,  IT  Barb.  261 ;  Graham  v.  Camjnan,  18  How.  362 ;  S  Duer,  007  ;  Ham- 
mond V.  Hudim  Rmr  Iron  and  Machine  Co.,  20  Barb.  386 ;  CheAorough  t.  If. 
7.  dt  BrU  B.  R.  Ch.,  20  id.  9;  Lee  B'k.  v.  i'tdsAtn?,  11  Abb.  485;  Boeder  y. 
Ormeby,  13  Abb.  834 ;  Warren  v.  PhQUjie,  80  Barb.  647 ;  Meyer  v.  Van  GoUem, 
28  Barb.  230 ;  and  other  cases ;  see,  however,  AnoiL  11  Abb.  331  ;  where  a 
(x>mplaint  for  divorce  was  held  bad  for  uncertainty). 

d.  Nor  for  argumentativenesa  [Brovm  v.  KfAflrtJwn  20  N.  T.  474 ;  ZArittie 
T.  Snulh,  S  Kenisn,  330 ;  PrindU  v.  CarviAen,  15  N.  Y.  431). 

■e.  Nor  because  the  causes  of  action  are  not  separately  stated  and  numbered 
(Kftft««  v.  Briee,  22  How,  195).  The  cases  to  the  contrary  are  not  now  fol- 
lowed (id.) ;  see  note  to  subdivision  5,  p.  361, 

/.  Nor  for  any  mere  defect  of  form  {Bouiea  v,  Fraser,  I  Code  R^.  N.  8. 
870).  Nor  because  it  appears  on  the  face  of  the  complaint  that  the  cause  of 
action  is  barred  by  lapse  of  time  (Sattdt  v.  St.  John,  86  Barb,  628 ;  23  How. 
140). 

g.  Nor  to  the  demand  of  judgment  {Beale  v.  Hayei,  S  Band.  640 ;  Andrew*  v, 

Shafer,12How.i4S:I{«ekerr.J)e        '  " '     "       "     ■      ' 

816 ;  18  Abb.  195 ;  ilfMM  v.  TVoUn 
871 ;  ante,  note  to  %  143,  p.  0000). 

h.  Nor  for  duplicity  {Ooodiag  v.  M'AUitieT,  0  t^d.  133 ;  W^t  r.  Webiler,  id, 
123^.  If  the  complaint  does  not  state  a  case  on  which,  if  uncontradicled,  the 
piamtifi'  has  a  right  to  recover,  the  defendant  must  present  bis  objection  by 
demurrer,  and  not  by  motion  to  strike  out  the  complaint  as  irrelevant  [Fbiin- 
eoOi  V.  Launia,  1  Code  Ret).  N,  8.  131).  A  demurrer  lies  to  a  supplemental 
pleadmg  (Ooddard  v.  Beneon,  15  Abb.  191). 

i.  Several  oauaea  of  demtnrar.— It  is  supposed  that  a  defendant  may 
Knign  as  many  causes  of  demurrer  as  be  thinks  fit ;  and  if  one  be  sustained, 
the  demurrer  will  be  allowed  {J{arri»anv.  Hogg,  2  Ves.  jun.,  323;  Jonet  t. 
JfrvKt,  3  Mod.  1)  1  and  that  he  may  put  in  separate  demurrers  to  separate  and 
distinct  parts  of  a  complaint  for  separate  aiid  distinct  causes;  and  in  such  » 
case  one  demurrer  may  be  allowed,  and  ant  ther  or  others  overruled  (1  Barb. 
Oh.  Pr.  107). 
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«.  nie  iqipropriat*  oanos  of  demTurer  shoidd  be  atatecL — A  demnrrer 
bila  if  the  spproptiate  cause  of  denmrrer  haa  not  been  assigned  ( Viburt  t. 
AoM,  8  Abb.  120;  Hobart  y.  Froil,  5  Duer,  672;  and  eee  Txwf,  382  a).  For 
judgment  cannot  be  eiTen  for  b  cause  different  hi  the  ooe  stated  ( WHtnn  v. 
Mayor  of  S.  T.,  6  Abb.  (t;  15  How.  500);  and  all  objections  except  Uioae 
•peciflpd  are  deemed  to  be  waiTed  (Hi^on*  v.  StUiMB,  16  Abb.  431 ;  JV^tt  y.  D« 
meU,  IB  Barb.  051.  Where  a  demurrer  specifled  as  the  ground  of  dcmur- 
RT.  that  the  complaint  did  not  state  Rtcts  sufBcient  to  cowtltute  a  cause  of 
action, — among  other  things  that  it  did  not  abon  plaintiff's  capacity  to  sue; 
lield.  that  although  the  compiunt  not  showing  plaintiff's  capacity  to  sue  was 
not  a  fidlnre  to  state  tacts  sufficient  lo  constitute  a  cause  of  action,  yet  the  ob- 
jection that  the  complaint  did  not  show  plaintiFs  capacity  to  sue  was  suffl- 
dently  stated  in  the  demurrer  to  enable  Uie  defendant  to  hare  the  advantage 
1^  it  on  the  argument  (Conn.  BarJt  t.  Bmith,  9  Abb.  IBS ;  IT  How.  48T). 

i.  The  appropriate  ground  of  demurrer  for  a  mi^oinder  of  parties  plaintiff 
it  that  the  complaint  aoee  not  state  focls  sufficient  to  constitute  a  cause  of  ac- 
tion ;  thus  where  husband  and  wU^  sue  for  a  cause  of  action,  excluurely  in 
the  wife,  the  proper  ground  of  demurrer  is  that  the  complaint  does  not  state 
&ct3  stifflcient  to  constitute  a  cause  of  action  (ifanR  t.  JfortA,  86  Baib.  66 : 
n  How.  373 ;  and  see  Wairaih  v.  Handy,  24  How.  8SS.>. 

c  For  a  lubstantial  and  radical  defect  in  a  complaint  the  proper  gronnd 
of  demurrer  is  that  the  complaint  does  not  state  &cts  sufflcient  to  constitute  a 
cause  of  action  {Spear  v.  Downing,  12  Abb.  437 ;  84  Barb.  623 ;  Slruwr  v. 
Oeaui  In*.  Co.,  2  mton,  475). 

d  The  objection  thai  the  complaint  does  not  present  a  case  for  the  exercise  of 
the  power  of  the  court  to  remove  a  cloud  from  pl^tifTs  title  may  be  insisted 
upon  imder  a  demurrer  wldch  alleges  for  cause,  that  the  complaint  does  not 
state  focta  anfflcieut  to  constitute  a  cause  of  action  (HokhkuM  t.  EUing,  8G 
Barb.8S). 

e.  AdcMinnerbttd  In  part  la  bad  altogatlMr. — Where  a  demurrer  is  not 
intended  to  apply  to  the  whole  complunt,  it  should  specify  the  part  It  Is 
dmed  at  {Jonit  v.  Palmer,  U  Paig&  860 ;  Sbij/tManl  v.  Mayor  cf  N.  7.,  id. 
415 ;  Euj/per*  v.  Bef.  Dutch  Vhureh,  i  id.  ST).  Where  a  demurrer  purported 
in  Its  commeiicement  to  be  a  demurrer  to  the  whole  preceding  pleading,  but 
in  assigning  the  grounds  of  demurrer,  it  distinctly  set  forth  and  specifled  the 
parts  to  wmch  the  demurrer  was  intended  to  appVi  the  court  of  appeals  held 
that  it  waa  properly  regarded  as  a  demurrer  only  to  Uie  parts  specifled,  and 
Bot  to  the  whole  preceding  pleading  (Matth^vn  v.  Bea^,  4  Seiden,  173). 

/.  The  demurrer  must  be  entirely  sustained  or  fkil  together  (Pfoiodt/  t. 
WaiA.  Mut.  7m.  Co.,  30  Barb.  842;  Cooper  t,  Olauon,  1  Code  Rep.  N.  S. 
M7 ;  rA<  PfopU  y.  Mayor  of  N.  Y..  17  How.  67 ;  Watt  v.  ^frgueon,  14  Abb. 
S87).  Thus,  where  the  complaint  contained  two  causes  of  action  of  a  claiui 
that  admitted  their  being  united,  but  of  one  of  which  the  court  hud  no  juris- 
diction, a  demnrrer  to  the  entire  complaint,  on  the  eround  that  scvftral  causes 
of  action  were  improperly  united,  was  overruled  (Cwi  v.  Cham,  3  Duer,  flill). 
The  demurrer  should  have  been  conflued  to  the  cause  of  action  of  which  tho 
court  tiad  no  Jurisdiction,  and  should  have  been  on  the  ground  of  their  want 
of  Jurisdiction.  {I<L)  Bo.  if  a  complaint  containa  two  distmct  causes  of  action, 
and  a  demurrer  to  ibe  whole  complaint  be  interposed,  the  demurrer  must  be 
overruled  if  either  of  the  causes  of  action  allegf^d  is  well  pleaded  (BuiUr  v. 
Wood,  10  How.  222 ;  Martin  r.  MaXiiton,  8  Abb.  !i) ;  and  If  a  complaint  state  a 
cauM  of  action  against  one  or  some  of  several  defendants,  a  Joint  demurrer  by 
all  the  defendants,  on  the  ground  that  the  complaint  does  cot  state  ^ts  sum- 
eient,  or  for  defect  of  parties,  cannot  be  sustained  {The  People  y.  Mayor  cf  N. 
7.,  26  Barb.  240^  Where  the  complaint  disclosca  a  separate  cause  of  action 
against  each  defendant,  bnt  not  a  Joint  cause  of  action,  a  Joint  demurrer  for 
the  mlBlohider  was  sustained  (Bai  v.  Buffalo  and  Niagara  FaJli  B,  IL,  Sd 
Barb.  TOl;  tee  SIdridgt  y.  BeB,  13  How.  548;  PMSipa  y.  iVbrtArup,  M.  17; 
BrotBTuon  y.  Gifford,  8  id.  892  ;  Woodbury  v.  Baekrider,  3  Abb.  403).  A  de- 
murrer under  Uie  ^xth  mb-division  will  be  overruled  If  on  the  facts  stated 


^dbyGooglc 


rXMITRRZB. 


Note  to  mbdiuiimm  1. 


a.  The  meaniiig  of  this  is,  that  the  penon  iB  not  aut^ect  to  the  Jurisdiction 
of  the  court,  not  that  original  process  has  Iteen  Improperiy  servM  (JVorua  t. 
11-^  Mul.  Int.  (\  5  How.  96 ;  8  Code  Rep.  161).  in  objection  to  the  juris- 
(liction  wliich  does  not  appear  on  the  fitce  of  the  complaint,  cannot  be  raised 
Uy  demurrer  {WOtan-r.  Mayor  of  N.  T.,  fl  Abb.  6)  15  How.  SOO;  Simag  t- 
Am,  8  Abb  384). 

Note  to  nAdinuion  3. 

b.  The  cap&dtf  of  a  pl&totiff'  la  sue  Is  Independent  of  a  caoae  of  action 
The  facts  showing  the  former  are  not  facu  constituting  the  cauee  of  action 
('Fi.  of  LoicnOe  t.  Edieardt.  11  How.  216 ;  Viberf  r.  Frvtt.  S  Abb.  120 ;  Mj/mv 
V.  ilaclmdo,  6  Abb.  198 ;  if(*«rt  v.  Frott,  5  Duer,  673).  Therefore  the  objec- 
tion that  the  complaint  shows  the  plaintiff  lias  not  legal  capacity  to  sue,  can- 
not be  entertained  where  the  only  cause  of  demurrer  stated  is  that  given  toj 
subd.  6.  {Id.)  A  plaintiff  in  an  action  on  a  note  has  not  le^l  capacity  to  sue 
when  it  appears  on  the  face  of  the  complaint  that  the  plaintiff  holds  the  nota 
as  a  collateral  security  under  a  trust  to  sell  it.  but  not  authorizinglhe  plain- 
Uff  to  sue  on  it  (Nt&an  v.  Eaton,  7  Abh.  305 ;  revs'g  B.  C,  16  How.  303). 
Where  a  plaintiff  miscalls  himself  by  a  name  whicii  repreaenls  no  person  real 
or  anificinl,  the  retiiedy,  it  seems,  is  by  motion,  not  by  demorrer  or  answer 
(B'k  ofHacana  v.  Uagie,  20  N.  Y.  350). 

e.  The  objection  ia  not  that  the  plaii 
DO  person  natural  or  aniticial  is  named 
fants,  lunatics,  and  married  women,  cai 
miltee,  or  in  the  case  of  a  married  woman,  by  Joining  their  husband  in  certain 
cases.  This  was  what  the  proviaion  refers  to  and  not  the  alMence  of  a  real 
peraoQ  as  plaintiff.  (Id.) 

Note  to  mibdivieion  8- 
d.  Where  it  appeara  on  the  fiice  of  the  complaint  that  there  in  another  ac- 
tion pending  between  the  aame  parties  for  the  same  cause,  the  remedy  is  by 
demurrer.  Where  it  does  not  appear  on  the  face  of  the  complaint  that  ano- 
ther action  is  pending.  &c.,  then  if  in  fact  another  actiou  l>e  pending,  the  pro- 
per mode  (br  the  defeudant  to  avail  himself  of  that  &ct  is  by  answer  setting 
forth  tie  pendency  of  such  action  (Burro^ei  v.  MiSer,  B  How.  51).  This  rule 
applies  to  an  action  for  a  partition  (Homfager  v.  Horr^ager,  1  Code  Rep.  N.  i 
412 ;  6  How.  379).     Bee  note  to  section  147. 

NoU  to  mbdivition  4 
«.  The  defect  of  parties  defendant  for  which  a  demurrer  is  allowed,  Is  a  de- 
ficiency of  and  not  too  many  parties  (/'tnitK^v  V.  Wa*h.  Co.  MvX.  In*.  Co.,  20 
Barb.  342;  Gregory  \.  Oakmnith,n  How.  184;  Pinekneg  t.  WaUaoi,  1  Abb. 
82  i  Voorhia  v.  Baxter,  id.  44 ;  Croiiiy  v.  Berger,  4  Edw.  Ch.  R  310 ;  Churehill 
Y.  Tm^,  3  Abb.  306 ;  Uanj  v.  Betu.  S3  How.  396 ;  Datry  v.  Belt),  18  Abb,  446 
nofe;  Sankof  Havana  V.  Mage*,  id's.  Y.  ^9).  And  the  mere  joinder  of  too 
many  defendant*  is  not  a  eround  of  demurrer  by  any  one  of  them  against 
whom  the  complaint  sets  forth  a  good  cause  of  action  [N.  Y.  it  ff.  ndnenH.  R, 
T.  Sehvyltr,  7  Abb,  41 ;  17  N,  Y,  5B2 ;  Manning  v,  Tht  State  of  Niatragua.  14 
How.  617 ;  KoOt  T.  DeLeyer,  17  Abb.  813).  To  sustain  a  demurrer  under  this 
subdivision  (the  objection  being  the  non-joinder  of  a  defendant),  it  must  ^>- 
pear  that  the  party  demurring  has  an  mtcrest  in  having  such  other  party 
made  a  defendant  {llillman  t,  iSZbnan,  14  How.  480 ;  Nmebuuld  v.  Warren,  14 
Abb,  Sp) ;  as  that  the  party  not  joined  Is  Jointly  liable  with  the  one  sued 
( ITofrilr  T.  C/uurOerUun.  2«  Barb.  602).  And  tt  must  appear  on  the  face  at 
the  complaint  that  the  party  defendant  for  whose  nonjoinder  the  demurrer  ia 
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tnterpoaed  ts  living.    If  It  does  not  to  appear  the  ejection  to  bis  non-Joinder 
mnst  be  tiken  by  Biuwer  {Srofidd  \.  Van  Sydde,  28  How,  97). 

a.  A  derect  of  parties  olahitiff  is  a  good  cause  of  demarrer  by  hU  tbe  de- 
fendants {Brwnten  y.  Gifford.  8  How.  883 ;  Wairath  v.  Handy,  34  How.  MS.) 
If  haeband  and  wife  sue  to^lher  for  a  caose  of  action  in  tbe  husband  alone,  it 
b  ■  defect  of  rarties  for  which  s  demurrer  will  be  Bust^ned  (Id ;  DHtiderdale 
T  Grymtt,  IS  How.  195 ;  and  see  Avogardo  r.  Bua,  4  K  D.  Smith,  884 ;  Barbm 
T.  Draper,  6  Dner,  130). 

h.  Section  132  is  to  control  in  determining  whether  a  demurrer  for  defect  of 
parties  b  well  taken  (WaUaee  t.  Eaton,  6  How.  09). 

e.  A  demnrrar  for  non-joinder  of  parties  in  well  taken  where  it  appears  thnt 
the  coon  cannot  determine  the  controversy  before  it  without  prejudice  to  ttie 
rights  of  others,  nor  by  saving  their  rights  {WaBaee  t.  Baton,  8  Code  Hep. 
in ;  0  How.  99). 

lfaUtombi.&. 

d  Does  a  demurrer  lie  to  a  complaint  under  this  subdivirion  for  the  defect 
of  not  sepaistely  Btating  two  or  more  caiiees  of  action,  they  being  Bucli  as 
night  be  united  in  one  complaint  if  properly  stated  f  That  it  does  not,  and 
that  tbe  defendanl  should  have  the  cumplsint  set  right  \iy  motion;  see 
Fidaa  T.  Brire,  (23  How.  195) ;  Dorman  v.  KeOam,  (14  How.  184 ;  4  Abb.  202) ; 
Moore  y.  Smiih  (10  How.  881);  PeckAam  v.  8mm  (9  id.  43Q) ;  SMnton  v.  JvM 
(id  378);  Oiwdinf  T.«i;A?i«ter(!dl23);  i'&r»jrfft¥.  MmwtoTiyi  id.  40(i);  Wal- 
JoTT.  fltt«tiin(12i{i.  28);  Woodbury  t.  Snrkriderl^  fCa'it.Vli);  Badger  v.  Benediei 
(4  id.  176,  1  Hilton,  415) ;  Cook  T-  Chat  (3  Duer,  943) ;  Harten  v.  Bayard  (6  id. 
<5a);  Heu  T.  Bujaio  K  R.  Co,  (29  Barb.  39S};  and  other  cases.  That  a  de- 
mmrer  may  be  interposed  for  this  cause,  see  Oetiu  t.  Hudson  Rher  R.  R.  Go. 
(8  How.  177) ;  Fan  Sama  t.  Peeb^  (9  id.  198) ;  Darkee  v.  Saratoga  and  WaA. 
R.R.  O).  (4«l337);P(fc!V.  Fanlfonnw- (5  it  17I);S(ra«T.ftn-iter(9  «t  343); 
CelvM  V.  N.  T.  &  Erie  K  R.  Oo.{9  How.  313) ;  and  in  Aeome  v.  Anur.  Sfin. 
Co.  (11  How.  27),  Hand.,  J.,  thought  Uiere  was  too  much  doubt  on  the  subject 
to  strike  ont  as  nivolous  a  demurrer  on  the  ground  that  the  caiues  of  action 
were  not  separately  stated. 

e.  It  has  been  hdd  that  a  complaint  wliich  alleged  that  defendant  bad  be- 
come ponessed  of  one  icnitling.miichine,  the  property  of  plaintiff,  by  wmng- 
fblly  taking  the  same  troai  plaintiff,  and  that  he  wron^ullydctainea  the  same 
and  bad  converted  it  to  his  own  use,  and  then  demanded  that  the  defendunt 
DdKht  be  adjudged  to  pay  plaintiff  damages  for  the  wrongtbilaking,  detention, 
and  conversion,  and  that  (he  property  mny  be  forthwith  delivered  lo  the  de- 
fendant, improperiy  united  two  caosea  of  action,  and  was  demurrible  on  that 
ground  {UaxteM  v.  FamAam,  T  How.  336).    A  complaint  after  stating  a  cause 


ofacti<m  on  contract  against  p&rtnets,  and  demanding  Judgment  tlierefor, 
eontuned  also  allegations  that  defendants  were  insolvent,  onohad  fraudulent- 
ly coofessed  Judgments  to  hinder  their  creditors,  and  demanded  an  inJuncUoa 
and  a  recdver ; — held  that  although  the  last  matter  might  be  obnoxious  to  a 
motion  to  strike  out,  its  insertion  did  not  render  tlie  complaint  demurrlble  for 
Improper  Joinder  of  c&nses  of  action  tMcger  v.  Van  CoOfm,  7  Abb.  222;  2U 
Barb.  230 ;  see  Thirajii  v,  Gardrun-.  19  Hi>w.  94 ;  10  Abb,  446).  Aliegotions  of 
fraud  in  support  of  a  cause  of  acUon  and  not  as  i&Rstituting  a  separate  cause  of 
action,  do  not  make  an  improper  Joinder  of  causes  of  action  (CampbeB  v. 
Wr^ht,  31  How.  9). 

/.  Where  a  complaint,  in  &ct,  conlainsbut  a  ^gle  cause  of  action,  although 
■mne  of  the  allegations  may  be  introduced  with  the  words.  "  and  for  a  Airtlier 
cause  of  action,  the  defendant  cannot  snccessfiillydemur  on  the  ground  that 
•everai  cstnea  of  action  are  Improperly  united  {SSlman  v.  EOiman,  14  How. 

Bee  sectiona  167,  172. 

Ifott  to  miidivition  6. 
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[§  145. 

of  action ;  and  hla  election  not  to  oyM  himaeirof  that  right  do«  not  preclude 
biro  A«m  takins  advantage  of  the  defect  in  the  complunt  at  any  stare  of  tlie 
Cftse  (Oonid  y.  Glam,  19  Barb.  18fi ;  Afoalgomerg  On.  ffk  v.  A&aiti/  CUy  S'k.  8 
tiviAen.Wi-.ffiggituY.  Frttman,  2  Daer,  660;  Budd  t.  Bingham,  18  Barb. 
491)  1  and  if  twn  pereoQS  are  made  defendants,  and  ihe  complaint  does  not 
Htftte  facta  aufflcient  to  constitute  a  cause  of  action  against  one  of  tliem,  and 
there  is  no  demurrer  tor  that  cause,  the  objection  may  be  made  upon  the  liial ; 
and  upon  Ihe  thct  sppearinR,  the  complaint  should  be  diamiascd  as  IttsuchdO' 
fendant  (Monttomerg  Co.  B'k  v.  AUtaity  City  Bank,  lupra). 

a.  Under  a  demurrer,  for  the  reason  that  tlie  complaint  does  not  state  tacts 
aiiflicieni,  the  defendant  cannot  object  that  there  is  an  improper  joinder  of 
p.irliea  {Etdridge  r.  BeU,  12  How.  54Ti,  or  that  the  plaintitf  lias  not  legal  capac- 
ity to  Bue(Fiii«rt  V.  Froal,a  Abb.  120;  Hobarlv.  Front.  5  Duer,  671);  or  that 
the  court  as  a  court  of  eqiiitv  has  no  jurisdiction  {Wiltumy.  Mayor  of  N.  T.,  6 
Abb.  6 ;  15  How.  SOO 1 4  £.  [>.  Smith,  706,  note),  or  that  the  complaint  on  a  bill 
of  exchange  shows  the  rieht  to  sue  on  the  bill  is  in  a  third  perBon  not  a  partr 
to  the  action  (JfwTS  v.  Machado,  6  Abb.  198 ;  but  see  Paimer  v.  Sraedify.  A 
205 ;  De  Witt  t.  Chandler,  11  Abb,  «6),  or  that  the  complaint  by  a  corporation 
does  not  show  Ita  authority  to  sue  {Bank  of  lAnedUe  t.  Edaard»,  11  How.  216 , 
Bank  of  Hatana  vM'iekham,  7  Abb.  134),  or  the  prayer  for  relief  is  too  exten- 
sii-e  (  tV  Ptople  v.  M'lyor  of  JV.  T.,  6  Abb.  19 ;  4  E.  D.  Smith,  706,  note ;  Lord 
T.  Vi-erlnnd,  M  How.  816 ;  13  Abb.  195).  The  only  question  raised  by  a  demur- 
rer under  this  subdivision  is,  wbetlier  the  plaintiff',  upon  the  fhcts  staled,  is 
entitled  to  the  relief  wliich  lie  claims;  and  it  is  immaterial  whether  that  relief 
be  Ic^t  or  equitable.  If  itia  relief  be  equitable  in  ils  nature,  but  cannot  prop- 
erly bo  granted  without  the  presence  of  other  parties;  an  objection  on  ttiat 
account  cannot  be  taken  by  demurrer  under  this  subdivision  (Oen'l  Mtit.  Int. 
Clt.  Y.  Bfiiwn,  6  Duer,  168),  or  by  objection  on  the  trial,  (/d.)  A  demurrer 
on  this  suMivision  puts  in  issue  the  validity  of  the  whole  complaint  { Wliitt  v 
Brown,  14  Ucw.  283 ;  Sptar  v.  Doaidng,  12  Abb.  443 ;  34  Barb.  S23). 

b.  The  complaint,  to  be  overthrown  by  a  demurrer  under  this  subdivision, 
must  present  defects  so  substantial  in  their  nature  and  so  fatal  in  their  charac- 
ter an  to  authorize  the  court  to  say,  taking  all  the  facts  to  be  admitted,  that 
they  tiirnish  no  cause  of  action  whatever  {The  PropU  v.  Mayor  of  N.  ¥.,  8 
Abb.  7),  or  no  cause  of  action  againut  the  defendant  demurring  [Sindair  v. 
Filch,  3  E.  D.  Smith,  6771.  Where  the  demurrer  admits  facts  enougli  to  con- 
stitute a  cause  of  action,  the  complaint  will  he  suHtaincd  {Riehardii  \.  Edith, 
17  Barb.  260 ;  Oraham  v  Vamman,  13  How.  362 ;  5  Duer,  697 ;  Hammond  v. 
Hudwn  Rit»r  Iron  and  Machine  (Jo,.  20  Barb.  380 ;  Bank  of  LoieriSt  r.  Ed- 
ward*, 11  How.  218;  SiUmaa  v.  JMman,  14  id.  456,  and  ace  Biehardt  v. 
Beaat,  28  Eng.  Law  and  Eq.  R  157). 

e.  It  seems  that  in  an  action  against  husband  and  wife,  the  complaint  asking 
relieragajnst  the  separate  estate  of  the  wife  only,  but  not  stating  beta  suffi- 
cient to  show  a  iiabiUty  of  such  separate  estate,  a  demurrer  by  both  busband 
and  witb  under  this  subdvision,  will  be  sustained  {QoodaB  y.  UeAdam,  14 
How.  S8S).  Bnt  husband  cannot  demur  alonefsee  Ooda  v.  Oori,  81  Barb.  821). 

g  145.  [123.]  (Ain'd  1S49.)  Demurrer  must  specify  ih« 
ffrounds.     May  he  to  all  or  some  of  the  causes  if  action. 

The  demurrer  shall  distinctly  specitj  the  grounds  of  objec- 
tion to  tlie  complaint.  UiilesB  it  do  so,  it  may  be  dlBrefrarded. 
It  may  be  taken  to  the  whole  t;omplaint,  or  to  any  of  the  al- 
leged causes  of  action  stated  therein. 

d.  As  to  the  Ist  and  6lh  grounds  of  demurrer,  given  by  section  144,  it  seems 
to  be  settled  that  a  demurrer  slating  tha  grounds  of  it  in  the  language  of 
those  BubdivisioQs,  Is  sufflclenL    Witn  respect  to  the  other  sobdJviMous  the 
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better  opinicm  wems  to  be  that  >  demiuTer  tinder  either  of  those  aubdlvisiODS, 
■bonld  epecificativ  pMnt  out  t}ie  grounda  of  objet^tion  {Swift  y.  De  Will,  I 
Code  Rep.  25 ;  Gleiuty  v.  HiUbiagt,  3  id.  50 :  4  How.  OS ;  Grant  v.  Xa<4<r,  3 
Co&  Rep.  2 ;  fufUO-  T,  Friabee,  id.  CB  ;  Durkee  v.  Saraioffa  R.  R.G>.,t  Bow. 
aM ;  ifycb  T.  Omrod,  Sid.  113 ;  ^nnoiiiA  v.  i/un(er,  6  ul  2.'SS ;  Purd^  v.  C'ar- 
j«iU«c,  id.  301 ;  ISndt  V.  TveddU,  7  ii  278 ;  Sfcinner  t.  Suorf,  13  Abb.  457 ;  G'Ulg 
T.  HtdKnt  Biter  B.  B.  Co.,  8  iit  177 ;  Ibirt  r.  iia.b(T,  1  Selden.  IBS ;  yaA;M»)  t. 
Vftflum,  12  Barb.  433). 

a.  Where  tbe  demurTer  apecifles  tlie  alleged  cauMi  of  demurrer  it  "  excludes 
■11  otlier  groands  of  ottjection  ^lao  thoae  particnlarij  set  forth,"  and  tbe  de- 
fauknt  cannot  iiitist  os  any  others  on  the  argument  {Ndiit  v.  Jh  Fi/nt»t,  16 
Barb.  S5 ;  see  ante,  000). 

A.  A  demarrer  atating  "  that  it  does  not  appear  that  the  pMntiff  tiad  any 
UUe  to  the  note  when  the  Boit  was  commenced,"  wns  held,  not  to  sufficiontlj' 
HBi^  the  cause  of  demurrer  {fVliOe  v.  Li»e,  7  Barb.  204). 

e.  A  demnrrer  merely  alleging  that  there  "  is  a  defect  of  parties  defendant  ii 
defectire"  in  not  specminK  the  particular  deijeci  (SkiniteT  v.  Staart,  13  Abb. 
448). 

d.  Where  the  gromid  of  demurrer  stated  was  that  the  oompiaint  did  not 
state  &ctB  aufflcicnt  to  constitute  a  cause  of  action  ;  among  ottier  Ihin^,  that 
It  did  not  abow  plaintiff's  capacity  to  sue;  held,  sufflcieatl;  to  point  out  the 
otgectloB  relied  upon,  to  enable  defendants  to  insist  on  the  argument  that  the 
pls^tiff  hod  not  capacit7  to  sue  {CoitTt.  Bajik  v.  SoiitA,  9  Ahb.  168;  17  How. 

t.  Where  the  ground  of  demurrer  alleged  is  that  the  complaint  docs  not 
ftale  facts  aufBcient  to  constitute  a  cause  of  action,  tbe  defendant  c 


olgect  to  tlie  form  of  llie  action  or  the  want  of  proper  parties  (Loomw  v.  Tin, 
IS  Barb.  541);  or  that  the  court  has  no  Jurisdiction  (IFiW  v.  Jfoytn- ^JF.  T., 
4  E.  D.  Smith,  706  neU). 

f.  There  cannot  be  a  demnrrer  to  a  portion  of  a  catise  of  action  (Lm^  r. 
fneland.  24  How.  330  ;  13  Abb.  183). 

g.  Where  the  complaint,  atlcr  setting  fbrtb  certun  matters  of  inducement, 
arerred  in  succession  several  distinct  acts  done  and  committed  b}r  the  defend- 
ants, whereb;  and  by  e<nJt  of  which  acts  the  defendants  became  liable  to 

C'ji^ff,  &c., — held,  that  snch  complaint  must  t>e  regarded  as  analogous  to  a 
laration  containing  several  distinct  counts,  and  separate  demurrers  might 
be  Interposed  to  the  soTersl  causes  of  action  contained  In  the  complaint 
[Ondetubarg  Bank  r.  Paige,  3  Code  Bep.  7S). 

§  146.  [125.]  (Am'd  1849.)  Mow  to  proceed  if  complamt 
6»  amended. 

If  tbe  complaint  be  amended,  a  copy  thereof  mnst  be  served 
on  tbe  defeudant,who  mnet  answer  it  mthin  t^etity  days,  or 
the  plaintiff,  npon  filing  with  tbe  clerk  on  [dne]  proof  of  the  ser- 
vice, and  of  the  defendant's  omission,  may  proceed  to  obtain 
judgment,  as  provided  by  section  246  ;  but  where  an  applica- 
tion to  the  court  lor  judgment  is  necessary,  eight  days'  notice 
thereof  must  be  given  to  tbe  defendant. 

A.  Where  a  defendant  has  appeared  by  attorney,  tbe  amended  compl^t  Is 
b>  be  served  on  the  attorney,  and  not  on  the  d|lendaQt  personally.  A  Judg- 
ment entered  as  upon  failure  to  answer  an  Acnded  complaint,  which  was 
ierved  on  tbe  defendant  personally,  afler  he  had  appeared  by  atlomej,  was 
held  irregular  (Merciar  r.  Pearlibme,  7  Abb.  335). 

L  In  an  action  against  three  defendants,  two  of  the  defendants  demtured  to 
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the  compUnt,  and  the  other  dcfcDdnnt  mITered  a  judjpient  for  vsnt  of 
an  inswer.  The  plaintiff  attemArdg  amended  the  comptiunt,  in  a  ttibttaiUuA 
manner  and  not  in  mere  form.  The  plaintiff  neither  servral  a  copy  of  the 
amended  compliunt  on  the  defendant  ag^nst  whom  Judgment  had  been  taken, 
nor  gave  him  noUce  of  the  amendment ;  and  on  motion  bj  such  defendant  to 
set  the  Judgment  aude,  it  was  held  that  the  Judgment  wu  irregular,  that  it 
did  not  follow  because  he  omittt(^d  to  answer  the  original  complaint  that  he 
might  not  desire  to  answer  the  amended  complaint,  and  that  be  should  have 
been  serred  with  notice  of  the  amendment  (PWple  r.  Wooda,  3  Sand.  652;  3 
Code  Rep.  16;  and  see  Thomeut.  AUen,2  Wend.  818;  AUdnY.Alb.  2TorA  R. 
R  Co.,  14  Bow.  887  ;  Ward  t.  Deaty,  12  id.  Ifi8 ;  Seudder  r.  Voorhit,  1  Barb. 

a.  The  right  to  put  in  an  anawer  to  an  amended  complaint,  Is  sutntontial 
and  a  wairer  of  It  should  not  be  implied  iLoa  t.  araydon,  14  Abb.  444). 
Where  defendant  after  service  of  an  amended  complaint,  under  an  order 
allowing  him  to  elect  to  let  his  answer  stand,  or  to  serve  a  new  answer,  had 
suffered  the  trial  (which  was  brought  on  before  the  time  for  him  to  elect  bad 
passed)  to  proceed  on  the  isiues  raised  by  his  Grst  answer,  held  that  he  did 
not  thereby  waive  his  tight  to  serve  a  new  answer  (id.) 

§  147.  [126.]     Ohjection  not  app&iring  on  complaint. 

When  any  of  the  matters  eniimerated  in  eection  144  do  not 
appear  npoo  tlie  face  of  the  complaint,  the  objection  ma;  be 
taken  by  answer. 

b.  Where  the  cause  of  action  alleged  in  the  complwnt  is  a  contract  made  in 
a  foreign  state,  and  snch  contract  is  void  by  the  laws  of  the  Slate  in  which  it 
was  made,  and  it  do«s  not  appear  on  the  face  of  the  complaint  what  Is  the  law 
of  the  foreign  stale,  the  proper  mode  of  tailing  advantage  of  the  law  of  snch 
foreign  state  is  by  answer,  stating  what  Is  the  law  of  tlie  foreign  stale.  A 
demurrer  cannot  be  sustained  (ilumphrej/  v.  Cluinibertain,  1  Coife  Rep.  N.  8. 
887);  but  wliere  the  alleged  cause  of  action  arises  out  of  a  transaction  void  by 
the  law  of  this  Stale,  If  in  fact  the  transaction  took  place  in  a  Stale  by  the 
laws  of  which  il  was  valid,  then  it  must  so  appear  ou  the  complaint  (TAottAer 
T.  MorriM,  1  Keman,  437). 

e.  Where  a  married  woman  sues  alone  for  a  cause  of  action,  In  which  her 
hnaband  should  have  joined  as  plaintiff,  and  the  fiict  of  her  being  a  married 
woman  does  not  appear  on  the  face  of  the  complaint,  the  only  way  in  which 
the  defendant  can  avail  himself  of  the  defence  of  the  plaintiff  s  coverture  is  to 
set  up  her  coverture  by  answtr.  {DUIagt  v.  Parke,  31  Barb.  132).  For  where 
In  fiict  there  is  a  defect  of  parties  plaintiff,  but  the  defect  does  not  appear  an 
the  face  of  the  complaint,  if  the  defect  is  not  pointed  out  and  insisted  on  by- 
answer,  it  Is  waived  (Scranl/nt  v.  Fiirmen  it  Meehanie^  Bank  of  liofAe*t«r,  13 
Barb.  637). 

d.  Where  the  complahit  discloses  a  Joint  cause  of  action  agtdnst  the  defend- 
Kit  and  another  or  others  who  are  not  Joined  as  defendants,  and  Is  silent  as  to 
whether  the  other  or  others  are  living  or  dead,  objection  to  such  non-Joinder 
cannot  be  insisled  upon  by  demurrer;  the  proper  mode  of  raising  Ihe  objec- 
tion is  an  answer  setting  up  that  tiie  party  or  psrlies  not  joined  are  IItuk 
(Braiaardv.  Jonet,  11  How.  869;  Seojield  v.  Van  SyetJe,  28  How.  87)  [and 
within  the  Jurisdiction  of  the  court]. 

e.  Where  there  are  in  feci  two  octions  pending  between  Ihe  same  parties  for 
the  same  cause,  but  that  fact  docs  not  appear  on  the  face  of  the  complaint,  the 
defendant  canuot  demur  ;  bwoust  put  in  an  answer  of  the  other  action  pend- 
ing {Homfager  v.  Homfag«r,~C<Ae  Rep.  N.  8,  413 ;  6  How.  379) 

/.  When  in  an  action  by  a  corporation  or  a  natural  person,  the  want  of  legal 
capacity  to  sue  exists  or  is  supposed  to  exist,  but  that  fact  does  not  appear  on 
the  fkce  of  the  complaint,  the  objection  must  be  taken  by  onswer  j  it  cannot  bo 


^dbyGoOgle 


I  148.]  WAIVXB   OF  OBJEOTIOSB.  265 

nioed  by  demnirer  ( Vhitm  Mittual  Ifu.  Co.  v.  Otgoad,  1  Doer,  707 :  see,  how- 
erer.  Bank  ^  Eatajta  y.  WidcTum,  7  Abb.  IM ;  18  How.  97  ;  Bank  of  Hatana 
T.  JfeO«.20N.T.8M). 
See  ftmher,  in  ikote  to  g  144. 

§148.  [128.]  (Am'dl849.)    Objection  when  desTnedtoaived. 

If  no  Bnch  objection  be  taken  either  by  demnrrer  or  aiiewor, 
the  defendant  shall  be  deemed  to  hare  waived  the  same,  ex- 
cepting only  the  objection  to  the  juriediction  of  the  court,  and 
the  objection  that  the  complaint  does  not  state  facts  Bufficient 
to  coaetitnte  a  caase  of  action. 

a.  This  section  means  that  if  the  ottjecliou  is  not  taken  by  demurrer,  when 
IbU  mode  LB  proper,  or  by  answer  In  cases  where  that  is  the  appropriate  me- 
thod, it  is  waived  (Zt^fridde  y.  Biiulh,  3  Keman,  3S6 ;  and  see  deranlon  v. 
Farm.  A  Meehan.  Bank  ofBndialer,  33  Barb.  537).  And  when  the  objection  ia 
one  proper  Lo  be  raised  by  demurrer,  tlie  defendant  cannot  have  the  beneflt  ol 
the  objecUon  by  raising  tlie  objection  by  answer.  (Id.  Mayhem  t.  Sobinton, 
10  How.  162;  InffraAam\.  B(MKin,  13  Bsrb.  B;  .flncwoW  v.  fijufoer*,  3  Duer, 
160;  ffiqf  WiiterriZfaT.  £W(»CT-,  18HOW.270;  Oiuietty.  Oroeker,H}  h.bh.\9A; 
Denniton  v.  Denniton,  &  How.  246).  An  objecUnn  that  there  ifl  a  defect  of  par- 
ties, not  taken  hv  demurrer  or  answer,  is  waived  {Folate  v,  Herkimer  Manvf, 
Co.,  a  Keman,  584;  ZabntkU  v.  Smith,  3  Keman,  838;  Wright  v.  Slorrt,  8 
Bo9w.  flOO;  DWage  -r.  Parfai,  81  Barb.  183:  iewM  t.  GraAam,  4  Abb.  108; 
Fr^  v.  BenneU,  8  Barb.  451 ;  Abbe  v.  G(arke.  91  BafC.  238 ;  Beitam  v. 
Faine,  2  Hilton,  552;  Hodey  v.  Blade,  m  How.  97;  Giraud  v.  iieaeh,  8  E. 
D.  Smith.  337 ;  BjfMe  r.  Wood,  34  N.  Y.  GOT),  and  cannot  be  taken  for 
the  firat  time  on  the  trial  ( Van  JJeueen  v.  Ymng,  29  Barb.  9 ;  Abbe  t.  Gl^k. 
81  id.  288)  or  on  appeal  from  a  judgment  upon  a  verdict  for  the  plaintiff 
(fitAgdl  T.  AtloT  Jfut.  Ibi.  Oo.,  ICI^  Y.  206 ;  Purduae  v.  MaOuan,  8  Duer,  688; 
ODtegroM  -v.lf.  T.db  Huriera  B.  R.  Co.,  id.  383 ;  BMcdoin  v.  CMer»a«,  3  Abb. 
431 ;  6  Duct,  183 ;  Bait*  v.  Jamai,  8  Duer,  45) ;  "  or  in  any  other  mode,  or  in 
any  other  stage  of  the  cause  "  {Lcamli  v.  iWicr,  4  Duer,  23).  And  8o  of  an 
objecljon  that  several  caoses  of  action  are  improperly  united  (Yvungl  v.  SeeUy, 
12  How.  895;  Vimertan  v.  Eighth  At.  B.  S.  Co.,  2  Hilton,  898;  Wrighl  t. 
^rra,  8  Bosw.  GOO  1  BtrnruH  v.Wuii&,id.62l)\  ora  defence  of  coverture((7tu- 
Irtx  V.  GmtHe,  4  E.  D.  Smith,  425) ;  or  that  the  action  was  not  commenced  be- 
fore  the  cause  of  action  accrued  (SmiiA  t.  Holmet,  19  N.  Y.  27]),  or  that  the 
plainUff  is  not  the  real  party  in  interest  {Saoage  v.  Corh  Ex.  Co.,  4  Bosw.  3),  or 
W  not  legal  capacity  lo  sue  (Mbeselmanv.  Caen,  84  Barb.  86),  or  any  defence 
wluch  requires  lo  Iw  specially  pleaded.    (See  in  note  lo  g  149.) 

b.  Wiiere  one  of  several  parties  having  a  joint  interest  sues  alone  and  re- 
covers judgment,  such  judgment  is  not  a  t>ar  to  a  subsequent  action  by  the 
other  party  in  interest  {Qcdc  v.  Keneda,  29  Barb.  120). 

&  la  the  objection  that  necessary  parUes  to  a  complete  determination  of  the 
actioD  are  not  Joined  wuved  by  omittinic  lo  raise  it  by  demurrer  or  answer 
(see  JXirit  v.  Mayor  of  New  York,  14  N.  YT  508 ;  2  Duer,  668),  an  objection  that 
a  party  suing  for  himself,  should  sue  on  tiehalf  of  himself  and  othere,  is  not  a 
mere  otrtection  fbr  defect  of  parties,  and  mar  l>c  made  for  the  first  time  oit  the 
trial  iOTeeiu  v.  Brtck,  10  Abb.  48). 

i.  Where  a  defendant  demurs  lo  the  complaint  that  if  does  not  state  &Cts 
tuffident  to  constitute  a  cause  of  action,  wiUiout  objecting  to  the  want  of  pro- 

r  parties,  or  the  capacity  of  the  parlies  lo  sue,  or  to  the  form  of  the  acUon, 
waives  his  right  to  hisbt  upon  these  objections,  and  (br  the  purposes  of  the 
demurrer  the  complaint  will  be  deemed  unobjectionable  by  reason  of  any  de- 
fects of  that  natore  (Lotinib  v.   Ttjfl,  16  Barb.  541). 
t.  If  husband  and  wifb  are  improperly  Joined  aa  pl^ntifb,  the  objectioa 
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mnat  be  taken  far  demniTer  or  anawer ;  an  uiswer  on  the  merits  will  be  con- 
Bidored  as  a  w&iTer  of  the  objection  (Inoraham  v.  Baldmn,  13  Barb.  6 ;  5 
Belden,  45 ;  and  see  BaggoU  v.  Btndgtrt,  2  Duer,  160 ;  imd  see  aiU«,  p.  74  e,  and 
poa,  Semral  dtfeneei). 

a.  Objection  to  the  jmiBdiction  is  waived  if  not  taken  bv  angwer  or  demur- 
rer or  on  the  trial  {Motaelman  t.  Coat,  U  Barb.  6S). 

b.  The  fkillnz  to  demur  does  not  waire  the  right  of  the  defendant  to  otiject 
on  t/ie  trial  for  Viefint  Ujm,  that  the  complaint  doea  not  bIaIg  fitcls  sufflcient  to 
coQBlitute  a  cause  of  action  {Higgini  v.  Freeman,  2  Duer,  650;  Montgomery 
Go.  Bank  v.  AUiary  Cit^  Bank,  3  gelden,  404;  Qoiild  t.  G(um,  19  Bart).  1B8; 
De  Wat  y.  G/utndltrr,  11  Abb.  458).  An  incoiable  defect  is  not  wdved  by  any 
pleading,  but  may  be  taken  adTantage  of  whenever  the  parlies  are  before  the 
court  cithm  at  spedal  term  by  motion  ;  or  on  tiie  trial  at  circuit  by  motion 
(,Bur7iAam  v.  D«  Beroite,  S  How.  159 ;  Bu4d  y.  Bingh-iia,  18  Barb.  *94).  Tbu», 
the  pririle^  of  a  foreign  consul  to  be  e.tcmpt  from  tlie  junsdiclion  of  a  State 
tribunal,  is  not  waived  by  an  answer  to  the  merita  ( Valariiu>  t.  TAampion,  8 
Seldea,  678 ;  Flj/nn  v.  Stoughton.  5  Barb.  115).  HIb  being  bnpleadod  with  a 
citizen,  upon  ajoij^  eanirael,  will  not  give  jurisdiction  to  the  state  courts  (id. 
Boek  River  Bank  v.  Hoffman,  22  How.  250 ;  310) ;  and  il  seems  that  tlie  same 
rule  applies  in  actions  tor  tort  {Ueriianda  v.  Carnehdi,  10  How.  433).  He  ia 
not  only  suable  in  the  district  courts  of  the  U.  S.,  but  if  he  be  an  alien,  he  ia 
suable  as  such  by  a  citizen  in  the  U.  B.  circuit  courts  (S.  Lvke't  Hofpiiai  v. 
Barclay,  Briiinh  tvnml,  U.  9.  circuit  court,  southern,  dist.  of  N.  T.,  October, 
1855).  When  the  court  has  once  acquired  jurisdiction  of  a  defendant  it  ia  not 
ousted  by  his  subsequent  appointment  as  a  foreign  consul  [Konptl  v.  HeiitTiekt, 

1  Barb.  44i)).  If  however,  on  tUe  trial  the  defect  in  Uie  complaint  is  supplied 
by  the  proof,  the  objection  may  be  overruled  (Loumburj/  v.  Furdy,  18  N. 
Y.  621 ;  Emtry  v.  Peam,  20  N.  Y;  64). 

e.  Where  a  defendant  upon  demurrer  to  the  answer  cinims  that  the  com- 
plaint is  defective,  he  must  be  held  *o  have  waived  all  objections  to  tlie  com- 
plaint not  raised  by  answer  or  demurrer,  except  tlie  qiic«tion  of  jurisdiction 
and  the  sufBdency  of  the  facta  stated  to  constitute  a  cau»c  nf  action  {Tht  Ptih 
pU  T.  Banker,  9  How.  368 ;  Wimertm  v.  EigMi  Axt.  B.  R  Co..  2  Hilton,  38S). 

d,  Tbe  objection  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  cannot  be  taken  for  tbe  first  time  on  appeal  (Pope  t. 
Dintmore,  8  Abb.  4S9  j  Ooriey  v.  WUkint,  8  Barb.  558 ;  contra,  see  tWa  t.  manl, 

2  Boaw.  126). 


Chapter  IIL 

The  Answer. 

Sbctioit  1*9.  Answer  what  to  contain. 

150.  Counter-claim.    Several  jetbncea. 

101.  Demurrer  and  answer,  when  allowed. 

153.  Sham  and  irrelevant  defences  to  be  stricken  out 

§  149.   [138.]   (Am'd  1849,  1851,  1832.)    Atmoer,  what  to 
contain. 
Th«  answer  of  the  defendant  must  contain, — 
1.  A  general  or  apeciSc  deoial  of  each  material  allegation 
of  the  complaint  txtntrorerted  by   the  defendant,  or  of  anj 
knovledge  or  information  thereof  sufficient  to  form  a  bilief; 
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3.  A  statement  of  any  nev  matter  coneUtnting  a  defence 
or  connter-claim,  in  ordinary  and  concise  langnage,  without 
repetition. 

a.  The  uiffwer  ta  not  required  to  be  entitled  In  the  action.  It  ahould,  how- 
erer,  show  in  what  nilt  end  for  what  defendant  it  is  put  in  (see  I  Code  Rep. 
43>i  It  most  either  controvert  a  material  al1(^tioo  of  the  complaint  or  state 
new  matter  constituting  a  defence  {MoS^ring  t.  BuU,  18  N.  Y.  307);  and 
where  U>  a  complaint  for  Koods  sold  the  defendant  answered,— secondly,  a  de- 
nial that  plaintiff  ever  solu  any  eooda  to  defendant  which  bad  not  been  paid 
for  bf  the  defendant ;  and  thirdly,  that  if  pluntlK  ever  sold  any  goods,  to  de- 
fendant they  were  sold  on  credit,  and  not  to  be  paid  for  in  nine  years  from  ttie 
day  of  sale, — on  motion  these  defences  were  struck  out  as  neither  amounting 
to  a  denial,  nor  to  a  statement  of  new  matter  (Himillon  r.  Umiyh,  13  How 

b.  It  is  not  essential  to  the  sufficiency  of  an  answer  that  it  should  CODstitulo 
a  defence  or  counter-claim  to  the  whole  of  the  complaint  or  of  any  dngle 
count.  It  is  Bufflctent  if  it  eonatitute  a  defence  or  counter-cltum  to  eo  much  as 
it  profcfieca  to  answer  (McKynn^  v.  BtiS,  16  New  York,  360 ;  AOtn  v.  Hiukim, 
5  Duer,  332 ;  Knee^w  v.  Sternberg,  10  How.  08} ;  but  If  it  profess  to  answer  an 
entire  cause  of  action  and  in  f^t  only  answers  a  part  it  is  Insufficient  and  may 
be  demurred  to  (Fotler  v.  iJoun,  12  Barb.  547 ;  Btadi  v.  Banmt,  13  Barb.  300  ; 
Tk'imb  T.  WalriOh,  0  IIow.  198 ;  WilUa  v.  Taggard,  id.  438 ;  Nidwlt  v,  Dutim- 
bary,  2  Coma.  883 ;  Howk  v.  FoOard,  8  Blftckf.  106 ;  sad  see  HudOey  v.  Orot- 
jean.  Id.  35) ;  if  the  defence  professes  to  be  part  only  of  a  cauee  of  action  with- 
out specifying  what  part,  it  is  sufficient  [aUhough  indefinite]  if  it  is  an  answer 
to  any  part  (OoUijigham  v.  The  State,  7  Blackf.  lOS)  ;  but  it  is  said  that  if  it 
specify  the  part  to  which  it  is  intended  as  an  answer  it  is  limited  to  that  part, 
although  in  titct  an  answer  to  the  whole  (Orut  v.  Walean,  6  Blackf.  139). 
The  parts  of  the  complaint  to  which  the  answer  is  intended  to  apply,  should 
be  BO  clearly  defined  as  that  the  court,  on  looking  at  the  complaint,  can  de- 
terinine  wliat  parts  are  covered  by  it  and  what  are  not  (navitoa  v.  SeA^rmer- 
hem.  1  Barb.  460).  Where  in  an  action  for  an  aswult  and  false  imprisonment, 
the  answer  assumed  to  be  to  the  whole  complaint  but  Jostified  only  the  im- 
^eonment,  it  was  on  demurrer  held  had  (Fotler  v.  Baun,  12  Barb.  S47V 
The  answer  must  address  itself  to  the  complahit,  and  not  to  the  bill  of 
particolars  {Ereiee  v.  BtUgman,  6  Barb.  439 ;  SeoDdi  v.  HmeOl,  2  Code  R.  83). 

e.  "  A  defendant  has  a  right  to  consider  the  complaint  which  is  served  up- 
on him,  or  his  attorney,  as  that  alone  which  he  is  required  to  answer,  and 
that  it  is  upon  the  isBuee  raised  by  his  answer  to  this  complaint  that  the  causo 
Istobettled"  (7Vvu«nf[^r.i>i&«r,4I>uer,4eO;  i%A«*  V.  If  cod,  6  ui  608, 
note;  Oraham  v.  JfeGMtn,  S How.  8S8 ;  ]  Code  Sep.  N.  S.  48;  Litti^ohn  r. 
Munn,  3  Paige,  380). 

d.  Oavtal  dsAadanta. — In  actions  against  several  defendants,  it  is  some- 
tiroee  better  that  eaclt  defendant  answer  separately  as  when  in  trespass  for 
executing  process,  the  officer  and  the  pl^ntuTin  the  process  are  sued  together 
(See  2  Sannd  PL  and  Ev.  16,  IS). 

e.  Semble,  all  dilatory  defenses  most  be  common  to  all,  and  pleaded  t^  all 
the  defendants  {HuHey  v.  Second  fficCg  Ask.  IB  Abb.  208,  note). 

^.  In  an  action  Mainst  several  executors,  such  of  them  as  are  first  served 
with  process,  or  first  appear,  are  entitled  to  answer  for  the  estate,  and  one 
answer  being  in  It  is  irregular  for  the  other  executor  lo  answer  (ScUlen  t. 
Pruyn,  16  Abb.  224).  But  the  plaintUT  waives  the  irregularity  by  not  return- 
ing the  answer  or  moving  lo  strike  it  out.  {Id.)  Ifthereisany  collusion  between 
the  plaintiff  and  the  executor  who  first  answers,  the  other 
obtam  leave  to  put  in  a  separate  answer.    (Id.) 
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laL — A  general  denial  la  a  deQlal  in  gmm  oT  &1I  the  allega- 
tions of  the  complaint,  and  a  specific  denial  is  a  denial  of  one  or  of  each  al 
lention  separately  (Dennima  y.  DenTiuan,  9  How.  247 ;  Seaard  y.  MiRer,  6  id. 
212,  and  other  cases).  The  OBual  fonn  of  ^neral  denial  is,  "  the  defendant 
deuieaeach  and  every  allcEation  of  the  complaint"  {KeUog  v.  ChnTch,  4  How. 
83t) ;  Radde  t.  Ruckf/abtr,  8  Duer,  e&4).  A  dcfmdant  after  expressly  admit- 
ting some  of  the  altegailions  of  the  complaint  may  make  a  denial  "  of  all  the 
allegations  in  the  (;omplaint  not  herein  before  specifically  [eiprewly]  admit- 
ted^ iPartJiM  r.  Tilioa.,  13  How.  7 ;  QeTiegee  MuL  Jni.  Co.  v.  Uoyailitn,  5  id. 
331 ;  Smith  y.  Wdlt,  20  How.  159;  144;  8  id.  148).  A  statement  that  the  de- 
fendant denies  all  those  allcgatic-ns  which  are  contained  within  certain  speci- 
fied folios,  is  good  as  a  general  denial  {OiuKli  y.  Crocker,  9  Abb.  S9  ;  see  Blakg 
r.  Eldred,  18  How.  340).  Denying  and  saying  he  denies  is  different  {id. ;  Ar- 
AuT  V.  Brtwfe,  14  Barb.  536). 

b.  To  a  complaint  for  goods  sold,  alleging  the  sate  and  that  the  defendant 
Is  noie  indebted  to  the  pEintiff  Ibcrefor,  the  defendant  answered  admilling  the 
Bale,  but  alleging  that  Uie  purchnee  was  on  a  credit  of  six  mouths,  and  tliat 
ccrdit  had  not  expired ;  held  that  tlie  answer  was  a  "  ipedai  denial  of  the  alle- 
gation in  the  compiaint,"  that  the  defendant  is  juno  indAled  to  Uie  plajntifls 
{OUbert  y.  Oram,  13  How.  463). 

e.  Where  the  allegations  of  a  complaint  are  not  directly  denied,  but  the  de- 
fendant states  other  facts  inconsistent  with  those  set  forth  by  tlie  plaintitT, — 
thia  will  not  be  constructed  as  a  denial  so  as  to  prevent  the  allegations  of  the 
complaint  from  being  taken  as  true :  merely  mailing  a  counter-statemenL  or 
giving  a  different  version  of  the  matter  from  that  contained  in  the  complaint, 


Lt  alleged  that  O  delivered  to  tbe  defendant  for  collection, 
counts,  for  wliich  defendant  gave  G  a  receipt  and  promised  to  pay  over  said 
money  when  received;  ttiat  defendant  collected  said  money  and  neglected  to 
pay  the  same  to  said  Q,  and  that  Q  had  assigned  his  claim  to  the  plaintiff, — 
an  answer  which  staled  that  Q  was  a  partner  of  one  B,  as  manufactarers  of 
grain  cradles,  which  were  sold  by  them  on  crodit,  and  the  said  amoimid  were 
demands  of  O.  &  B.  and  not  of  Q.  was  held  not  to  apedJUnRy  controvert  the  fti- 
legalious  of  tbe  complunt.  (Id. ;  see  Oilbert  v.  Cram,  12  How.  453 ;  HamiUtin 
V.  Hough,  13  How.  14 ;  hltt  v.  Tiieker,  5  Duer,  3B3 ;  Lootej/  v.  Oner,  i  Bosw. 
392).  To  a  complaint  sotting  forth  an  agreement  with  several  clauses  between 
the  plaintiff  and  defendant,  the  defendant  answered  that  tbe  E^eement  was 
"  inanTecSy  tinted  "  in  the  complaint,  and  then  proceeded  specilically  to  con- 
trovert several  parts  of  it,  and  without  any  further  or  general  denial, — it  was 
held  that  tbe  parts  not  specifically  denied  were  admitted  {Lay  y.  Bend,  1  K 
D.  Smith,  169),  An  allegation  tiiat  defendant  does  not  know  of  bis  intbrma- 
tlon  or  otherwise  that  the  plainlifi'  had  commenced  the  action  in  the  complaint 
mentioned,  is  not  a  denial  [Sayrt  y.  Gmhing,  7  Abb.  371). 

d.  Denial  of  any  knotrledee  or  informatdon,  dio.—A  denial  as  to  a  mate- 
rial alle^tion,  or  as  to  all  the  alle^Iions  ofa  complaint  of  any  knowledge  or 
information  sufficient  to  form  a  tielief,  forms  a  complete  issue,  and  in  no  cnse 
can  an  answer  containing  such  a  denial  be  succesafully  demurred  to  (Liviiig- 
tiim  T.  Jimianer,  7  Boew.  670 ;  KtUi>am  v.  Zer^a,  1  E.  D,  Smith,  554) ;  nor  tta- 
bU,  can  Judgment  be  given  thereon  as  frivolous.  {Id.)  Such  a  denial  may  be 
struck  out  as  false  or  sham  in  any  cose  where  it  is  to  lie  plainly  seen  that  de- 
fendant bad.  in  Ihct,  knowledge  or  information  sulQcient  to  form  a  belief  (Bd- 
wonfo  T.  Lent,  8  How.  28 ;  KeUham  y.  Zerega,  1  E.  D.  Bmith,  554 ;  KtUogg  y. 
Baker,  IS  Abb.  287);  or  has  ready  means  of  obtaining  the  knowledge  (id.; 
Ilanu  y.  Beming,  1  Code  R.  N.  B.  201) ;  or  the  fact  is  presumptively  in  his 
knowledge  (Sftarman  v.  K  T.  CerUrai  MilU,  1  Abb.  187;  Falet  y.  JSekt,  12 
How.  IBS) ;  allhongb  the  answer  he  verified  (Falei  y.  Ilic/a,  12  How.  153 ; 
Cliapman  v.  Palmer,  13  How.  38).  Thus  Bii::h  a  denial  was  struck  out  in  an 
action  for  an  assault  where  it  was  applied  to  the  assault  (Biehardton  v.  Wilt/m, 
4  Sand.  708) ;  and  so  where  the  contents  of  an  instrnment  executed  by  the  de- 
fendant was  tbua  denied,  tbe  denial  was  struck  out  (Wenon  t.  Judd,  1  Abb. 
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9M ;  Me,  however,  KSlagg  t.  Baktr,  15  Abb.  287) ;  u)d  In  ui  acUon  agidoBt 
pttTtnets  as  makere  of  a  promisaoiy  note,  such  a  denial  of  making  the  note  wm 
Btnick  oat  (JfoH  t.  Bumetf,  1  Code  Rep.  N,  8.  335 1  2  B.  D.  Smili,  50).  In  an 
action  on  a  bond  executed  by  the  defendant  ta  Buretj,  conditioned  to  be  void 
if  the  plaintiff  recovered  judgment  againBt  C,  auch  a  denial  of  the  recoveij  of 
the  judgment  naa  struck  out  (UtiTtai  v.  Seming,  1  Code  Rep.  N.  8.  204 :  3  E. 
D.  Smith,  48).  In  an  action  againgt  partners  for  goods  sold  and  delivered,  such 
a  denuU  of  the  Bale  and  delivery  by  one  partner  wns  struck  out  (Cluipman  v. 
Palmer,  12  Uow.  SS).  Bach  a  dental  of  a  ]  udgment  obtained  against  the  de- 
fendant waa  strnck  oat  Itf^eltAam  v.  Zerega,  1  E.  D.  Smith,  555) ;  and  in  an  or- 
lioa  for  tidse  imprisonmeDt  on  procese,  eucti  a  denial  of  causing  the  process  to 
iaane  was  stmck  out  as  sham  (Laterene»  r.  Ikrl>y,  15  Abb.  S46,  n\  And  such  a 
denial  of  the  trauEier  of  a  nbte  by  the  defendant  was  struck  out  {P\ila  v.  Hiekt, 
13  How.  153).  But  the  makerof  a  promisBory  note,  sued  with  the  endorser 
In  one  action,  may  adopt  this  mode  of  denying  that  the  other  defendant  ea- 
dorsed  Ihe  note,  or  ita  presentment  tbr  payment  (Flood  v.  Reynetdt,  13  How. 
113  :  Sberman  v.  BtuitJiea,  7  «.  171 ;  T/urm  y.  If.  T.  Oeniral  MSU,  10  How.  30 ; 
Batt  River  Baitk  v.  Rogert,  7  Boaw.  497 ;  Diineaa  v.  Lawrence,  0  Abb.  804 ;  S 
Bosw.  103).  A  defendant  is  not  presumed  to  know  Uie  date  of  an  instrument 
not  in  his  possession  or  control,  and  as  lo  such  date  may  deny  any  knowledge 
(E^egg  r.  Baker,  15  Abb.  3ST).  To  a  complaint  by  an  administrator  setting 
tbrth  the  death  of  the  tutestate,  the  granting  of  letters  of  administration  to  the 
plaintiff,  and  ttiat  he  is  Informed  and  believes  the  defendant  is  indebted  to  him 
lor  coal  sold  by  intestate  to  defendant,  the  defendant  answered  denying  any 
knonledge  or  information,  &c.,  whether  he  is  indebted  to  plaintiffl  The 
plaintiff  moved  to  strike  out  the  answer  as  frivolous ;  tlie  motion  was  denied 
(Jfomm  V.  Gougan,  S  Abb.  328) :  for  although  the  defendant  must  have  bad 
knowledge  as  to  the  sale  of  Che  coal,  yet  be  might  well  he  Ignorant  of  the  death 
of  the  Intestate,  or  the  granting  of  letters  of  administislion  to  the  plaintiff. 
{Id.)    [The  decision  was  influenced  by  the  vagueness  of  the  complwnt.] 

a.  The  allegation  of  a  defendant  brought  in  by  supplemental  complaint,  of 
hia  ignorance  as  to  a  ^t  admitted  by  the  answer  of  the  original  defendant,  to 
whose  interest  he  has  succeeded,  does  nr.t  put  such  bet  in  Issue  iFM>e$  t. 
ffaflfT,  25  N.  T.  430). 

b.  In  an  action  in  which  the  com^ldnt  alleged  the  making  a  note  bv  the  de- 
fendants, and  that  they  "  tAercupon  iTtdorted  and  4Mvered  iAe  lame  to  ine  plaiTi- 
*fs,"  and  that  the  plamtiffs  were  the  Iftwfbl  holden  and  owners  of  the  note  j 
the  answer  denied  that  tlie  defendants  ever  indorsed  the  note  to  the  plaintiA, 
or  ever  delivered  said  note  to  tliem,  and  further  denied  any  knowledge  or  in- 
formation sufficient,  &c,  whether  or  not  the  plalntiSb  are  the  lawful  holders 
and  owners  of  said  note.  This  answer  was  held  fHyolous  (KamlaA  y.  Sailer,  9 
Abb.  236  i  see,  eaaira,  TeTnple  T.  Murray,  B  Hoiv.  839 ;  dnj/der  y.  Whiit,  id.  331 ; 
Oenetee  Mutual  la*.  Co.  v.  Mojfiiihen,  6  td.  831 ;  and  see  in  note  to  section  347, 

c.  Fonn  of  denial  of  ai^  knowlttdgo,  &o. — A  denial  of  "  any  knowledge 
or  information  sufficient  lo  form  a  belief,"  makes  a  complete  denial ;  and  the 
defendant  need  not  and  should  not  add  "  and  therefore  he  denies  the  same  " 
O-biodr.  fiqm(*b,  IS  How.  113;  Leaehf.  A?s7i/oti,  8  Abb.  8 ;  Touuuendt.PUOt, 
id.  325 ;  King  y.  Bay,  11  Paige,  33« ;  IMngxlim  v.  Hammer,  7  Bosw.  670).  And 
It  will  be  obaeryed,  that  where  the  defendant  has  made  an  insufficient  allega- 
tion of  the  want  of  any  knowledge  or  Information,  and  has  followed  such  alle- 
gatlon  by  the  further  sllegation  "  and  therefore  he  denies,"  &c.,  thto  fhrtber  al- 
l^tiofi  nas  been  disregarded  (see  Chawnart  v.  Paimer,  13  How,  38 ;  Bdieardt 
y.  Lmt,  8  mI.  38).  A  denial  of  knowledge,  without  adding  information,  would 
not  be  sufficient  (Edteartlt  v.  Lent,  id. ;  and  see  Tlie  PaopS  y.  McCun^er,  19  id. 
188 ;  JKXatam  t.  Zvtga,  1  E.  D.  Smith,  S54) :  nor  Is  It  sufficient  for  a  def^dant 
to  say  he  is  ignorant  of  whether  or  not  the  Mcts  alleged  ag^ust  him  are  or  not 
trae  ( Wood  v.  Stani^  3  Code  Rep.  153).  An  answer  that  the  defendant  "  is 
not  InfbRned  and  cannot  state  "whether  or  not  the  pl^tiff  was  possessed. 


^dbyGoOgle 


370  AMBVSB.  [§  149. 

Ac  ii  not  a  nifDdeut  denial  for  any  purnose  (Elton  t.  JfarJtiam,  SO  Baiti.  848). 
And  so  of  an  allegation  that "  the  aefendant  does  not  know  of  his  Infbnnatioo 

or  otherwise  (Saj/re  t.  OiuAi'im.  7  Abb.  KTt),  This  form  of  denifil  (>.  a.,  of  any 
knowledge  or  information  sufficient  to  form  a  belief)  ia  peculiailj  proper  in  a 
syaiem  Which  requires  pleadings  lo  be  verified  under  oatb ;  bat  wbelber  the 
answer  ia  or  ia  not  Terined  does  not  aSect  a  qaestion  on  the  sofflclencj  of  tlie 
form  of  denial  {Snyder  y.Whiu,  6  How.  834). 

a.  Denial  on  information  and  boUet— II  has  been  donbted  whether  a  de- 
fendant maj  make  a  denial  on  infonnation  and  belief  (sec  StekeU  t.  IHAardt, 
8  K  D.  Srailh,  13  ;  Blake  t.  EUired,  18  How.  Z40).         • 

6.  The  propriety  or  impropriety  of  alleging  on  InformatiOT  and  belief  has 
been  supposed  lo  depend  on  the  qucBtion,  whether  the  lact  allejfed  was  or  was 
not  within  the  deffendant'a  own  knowledge  ;  thus,  per  Harris,  J. :  "  The  answer 
will  be  inHuffident,  if  it  denies  nierely  upon  infonnation  an  nllepation  Ihe 
tnitU  or  fclsity  of  which  is  within  the  defendant's  own  knowledge  (fifward* 
7.  Lmt,  B  How.  38).  In  general,  a  defendant  is  pcrmilted  to  allege  Ihat  his 
denial  is  on  or  according  to  his  informnMcrt  and  belief  (7  Abb.  871,  note).  And 
where  an  answer  commenced,  "  The  defendant  verily  brieves,  and  Iherefore 
answers  and  says,  that  the  plaintiff  is  not,  &c. ;"  it  was  held  sufQctent  (Davu  v. 
Potter,  4  How.  155). 

e.  Denial  ahould  be  in  Uis  diaJonotiTe. — Wlicre  the  complaint  alleged 
that  defendant  "  aseaulted  the  plaintiff,  and  seized  him  by  tlic  collar  and  shook 
him  violentiv,"  the  answer,  "  denied  that  he.  the  defendant,  did  essanti  the 
eald  plaintiCu  and  seize  him  by  the  collar  and  shake  him  violently."  On  de- 
murrer the  answer  whs  held  insufficient.  "  The  dcfendaDt  has  grouped  three 
of  the  charg^,  and  denied  lliem  under  oath.  In  such  a  manner  ihat  if  he 
should  be  guilty  of  two  and  not  guilty  of  the  oilier  one.  his  answer  would  not 
br  'ilerally  untrue.  The  denial  sliould  have  been  of  each  charge  dUjunclively, 
If  ttie  defendant  intended  to  put  the  whole  of  them  in  issue  "  (tfopJun*  v.  Etter- 
iU.  8  Code  R.  1.W ;  6  How.  J59).  [Ttiat  ca.ic  was  decided  under  Ihe  code  of  1848, 
which  required  a  »p«^  denial  of  each  allegation.] 

d  "  The  answer  ma^  deny  all  the  allegations  In  the  complaint,  in  such 
terms,  'hat  if  any  one  la  true,  the  denial  is  fulse,  or  it  may  deny  specifically 
such  allegnliona  as  the  defendant  intends  \o  controvert  on  the  Inal.  But  it  is 
not  clear  that  anylliing  in  the  code  warrants  the  grouping  of  several  material 
allegations  and  denying  thenf  as  an  aggregate,  in  terms  which  are  not  incon- 
rtstenl  with  the  truth  of  any  one  f>f  them^'  (Young  v.  CntUU,  6  Duer,  443). 
And  where  in  an  action  ou  promissory  notes  agninst  the  eseeutrii  of  the  en- 
dorser, she  answered  "  that  whether  or  not  upon  the  maturity  of  the  notes 
mentioned  in  the  complaint,  the  same  were  or  either  of  them  'was  duly  pre- 
sented to  the  makers  Uiereof  for  piyment,  and  payment  tliereof  demanded 
and  refused,  and  thereupon  said  notes  duly  protested  for  non-payment,  and 
notice  of  such  presentment,  refusal,  and  protest  given  to  the  said  U.  L.,  this 
defendant  has  no  knowledge  or  information  sumcient  to  form  a  belief"  It 
was  said  that  such  a  deniw  resembled  what  was  formerly  known  as  "  a  nega- 
tive pregnant."  It  was  a  denl^  of  the  conjoined  facts  consistent  with  the  ei- 
islence  and  truth  of  any  one  of  the  separate  facts.  (/</.)  And  so  wiiere  tlie  com- 
plaint charges  a  breach  of  oovenanl  in  cutting  and  cairj'ing  away  wood  and 
timber,  an  answer  denying  that  defendant  cut  and  carried  away  any  wood  and 
timber  would  probably  be  indefinite  or  uncertain  (Beach  v.  Barmu,  13  Barb. 
805).  An  answer  is  not  frivolous  merely  because  it  denies  liic  allcEationa  of 
the  complaint  conjunctively  instead  of  disjunctively  (Lieingatony.  liammer,  7 
Boaw.  670). 

t.  Denial  riioald  not  be  In  the  alterrutlTO. — To  a  complaint  which  alleged 
that  defendants  purchased  eoods  of  the  plaintiff,  hnd  that  to  ohtmn  said  gooda 
and  deceive  plaintiff,  defendant  represented  that  he  was  in  good  circumBlsnces 
and  worth  more  tlisn  $3,000  over  and  above  his  debts,  and  that  such  represen- 
tations were  false,  and  were  made  to  obtain  posseB.>)ion  of  the  goods,  and  to 
deceive  the  plaintiff,  the  defendant  answered  denying  that,  to  obtain  said 
goods  and  to  deceive  the  plaintiff,  be  represented  to  the  plaintiff  that  he  was 
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fn  good  drcamstances  or  that  he  was  worth  more  than  $8,000  oi^  and  above 
his  debta,  or  that  the  repreBentatiuns  were  &lae,  or  were  made  to  obtain  said 
goods.  On  motion  to  strike  out  parts  of  the  answer,  Bhankland,  J.,  s^d  it 
was  defective  as  dealing  "  the  allezations  of  the  compi^nt  in  the  alteniaUTe 
tbna — ^that  he  made  his  representalion,  or  tbst,  or  that,  or  that, — and  thus 
leaves  it  uncertain  what  he  means  to  deny"  [Otit  v.  Bom,  8  How.  188;  Gortiti 
j.Garrgi,2JM,.WI.    See  note  to  aectiou  ISe.pMf). 

A.  Denlalofpart  ofacaoaaof  BOtioii ;  or  of  one  of  several  caiieaaof  ao- 
tlon. — Where  the  cause  of  action  stated  In  thccomplalDtisdeTialble,  or  where 
there  are  several  caasea  of  action  stated,  the  defendant  may  bj  his  answer  de- 
nj  part,  or  some,  or  one  of  the  canae  or  causes  of  action  and  lenve  the  renidne 
nnanawered  (ftjitOi  t.  8h«fddt,  3  Code  Rep.  175 :  IVaty  v,  Humphrey,  ib.  190 ; 
WmUY.  75isffard,flHow.  4S3;  Gent»e»  idvt.  Iiu.  Co,\.  JfoyniAen,  5 i5. 822 ;  Sttg-. 
der  T.  moe,  6  ib.  331) ;  or  answer  the  reaidne  by  new  matter  or  otherwise 
'.Lonffworthj/  v.  JTnopp,  4  Abb.  115). 

i.  Wliat  may  be  denied.— A  denial  that  tbe  plaintiff  Is  entitled  to  the  sum 
of  mon^  demanded.  Is  not  a  denial  of  a  material  allegation  {DroJtev.  Coek- 
eroft,  1  Abb.  303 ;  10  How.  877 ;  4  E.  D.  Bmith,  89).  In  an  action  by  two  or 
niore  for  an  unlawful  taking  of  property,  tlie  defraidant  answers  that  the 
plainti^  are  not  joint  owners  of  the  property.  'Hic  averment  that  pl^tiA 
are  not  joint  owners  is  materiallWairod  v.  Bennett,  8  Barb.  144>  In  an  action 
Bir  detaining  pereonal  property,  the  value  of  the  property  is  not  the  subject  of 
in  iasueand  should  not  be  denied  {Connom  v.  Mnr,  S  E.  D.  Bmith,  814 ;  Jfe- 
Efiaie  v.  FarreB,  4  Bosw.  193  ;  Baekea  v.  Jtic/iardt,  8  tft  18 ;  Woodrvff  v.  Oaok, 
35  Barb.  505).  Although  the  value  is  alleged  in  tlie  complaint  and  not  denied 
l)y  the  answer,  the  defendant  may,  on  the  trial,  prove  the  true  value  {lb). 
See,  iiowcver  AreAer  v.  Boudinet  (l  Code  Bep.  N.  B.  873),  where  it  is  said  the 
complaint  iiaving  9xed  the  value  of  the  property,  and  the  answer  not  denying 
It,  no  other  value  could  be  adopted  even  by  the  jury.  And  where  a  com- 
plaint gives  credit  for  a  payment  on  account,  that  is  not  a  traversable  t^A 
[Uadginfv.I/a!ieock.UMeeB.&Vi.  120).  la  Gregory  y.  fVrigIU(n  Abb.  417)i 
an  action  for  goods  sold  and  for  services  held  that  an  answer  which  denied 
the  value  of  the  services  raised  a  material  issue.  In  MeEtraU  v.  Farr^  (4 
BoBW.  193)  it  was  deddei)  that  allegations  of  vatne  need  not  be  denied. 

c  In  an  action  for  a  breach  of  covenant,  an  averment  In  the  complaint  of 
the  unoimt  of  damages,  ia  not  the  proper  subject  of  deidaL  It  is  not  issuable 
matter  and  tbe  defendant  does  not  admit  the  amount  alleged,  by  neglecting  lo 
denv  it  (Haekea  v.  StcAardi,  8  E.  D.  Bmith,  13).  Even  on  a  default  llie  amount 
of  damage  must  be  proved  or  the  plaintifftakc  judgment  for  a  merely  nominal 
sum.  {lb.  y  and  see  Giibert  v.  BoatuU,  14  How.  49). 

d.  Aj>  answer  that  defendant  is  not  indebted  In  manner  and  form  as -alleged, 
as  it  is  but  a  denial  of  a  conclusion  of  law,  is  not  sufficient  in  any  action 
{Pienonv.  Cooles,!  Code  Rep.  91),  eicept  that  where  the  plaintiff  stales  as  his 
'  --"-n  that  the  defendant  is  indebted  to  the  plaintiff,  inBtesd  of  ai' 


ting  forth  the  contract  on  which  the  cause  of  action  arises,  the  defendant  may 
take  iasoe  on  indebtedness  (hlorrovi  v.  Covgan,  8  Abb.  838).  Tliis  aceorifs 
with  a  decision  of  {Anon..  2  Code  Rep.  67),  that  when  indebtedneaa  is  stated 
in  a  complaint  as  a  matter  of  fact,  an  anawer  of  not  inde tiled,  is  sufficient.  An 
allegation  in  an  answer  that  the  defendant  never  gave  the  plalndff  the  note 
mentioned  in  the  complaint,  amounta  to  a  denial  of  the  makmg  the  note  and 
plfuntlfTs  DWnerehip  (Sawyer  v.  Warner,  18  Barb.  282);  cjrcumetances  of 
ugravBllon  are  not  traversable  I  Gilbert  v.  B&andi,  14  How.  49) ;  nor  are  alTe^- 
tions  of  specisl  damage  {Maioney  v.  Bovi^  IS  How.  265) ;  unless  Uie  B|)ecial 
damage  Is  the  gwl  of  Uie  action,  in  -vlilch  case  it  Is  traversable  (Perriag  y. 
BdrrH,  2  H.  Jk  Rob.  S). 

e.  A  GKt  mpludiy  averred  may  be  traversed  in  the  same  manner  as  If  It 
were  expressly  averred  IHaight  v.  Bciley,  3  Wend.  203 ;  11  East.  406 ;  Prindlt 
T.  Oaru&en,  15  Tf.Y.m-,  Bmfiger  v.  Oraigiu,  81  Barb.  534 ;  Lord  v.  CAm- 
imvuoh,  4  Band.  606 ;  1  Code  R  H .  8,  822) ;  and  if  not  denied  It  Is  admitted 
Undib  V.  Blam  Sngint  Co.,  10  Abb.  386). 
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o.  Wbere  a  con^liint  cbarges  t.  treEpasa  on  ■  pftrtlcaUi'  iaj,  if  the  anawer 

§et  up  an  act  on  a  preTious  day  aa  a  juatificatiun,  it  should  traverse  the  com- 
misBioiL  of  the  tre&pasa  on  anj  other  day  than  the  day  mentioned  in  Uiu  an- 
■wei  {HaOiday  v.  mtU.  1  Barb.  138).  Tlie  ptaet  uiltert  bd  alleged  trespass  on 
land  was  committed  Ib  material,  and  mitst  be  proved  as  liud  (Donaan  v.  LoTtg, 
S  Barb.  214) ;  tmtMe,  it  may  thererore  be  denied,  but  qacry  T 

fr.  In  an  action  for  damages  caused  by  the  negligence  of  defendant  in  learlne 
a  ditch  open  and  unguarded  in  a  highwai',  the  compl^nt  stated  that  plainiiff 
fell  into  it  "  without  any  fault  or  want  of  care  on  his  part."  The  answer  de- 
nied that "  plaintiff,  without  any  fault  or  want  of  care,  did  fall  therein ;  held, 
that  this  put  In  issue,  Ibe  fklling  into  the  ditch,  as  well  as  the  exorcise  of  pro- 
per care  by  pl^nUff (Wofl  y,  Bitfaio  Wat^  Workt  Co.,  18  N.  Y.  119 ;  Liviaff- 
tlon  V.  Sammer,  T  Bosw.  flTO). 

e.  What  is  the  true  intent  and  meaning  of  a  written  inatrument,  is  not  mailer 
of  Intrinsic  averment,  but  in  cases  where  (here  is  no  latent  ambiguity,  depends 
on  the  instrumeot  itself;  and  do  averment  can  be  made  which  contradicts  the 
language  of  the  instrument  (U.  E  v.  Tliompson,  1  Qallis.  3S8).  Thus,  where 
the  complaint  alleged  that  D.  executed  his  bond  to  the  plamliff,  dated,  &c., 
conditioned  to  be  v<nd  on  payment  of  a  certain  sum,  with  interest  semi- 
annually, and  with  the  further  condition,  "  if  any  default  should  be  made  in 
the  payment  of  said  Interest,  or  any  part  thereof,  on  an;  day  whereon  the 
same  ought  to  be  paid,  and  should  the  same  remain  nnpiudfor  ten  days,  theft, 
after  the  lapse  of  said  ten  days,  the  principal  sum  should  immediately  be- 
come due  and  payable."  and  the  coraplaint  further  alleged,  that  as  collateral 
security  for  the  payment  of  said  bond,  the  said  D.  execDted  to  the  pl^ntiff  a 
mortgage,  "with  the  same  condition  as  the  said  bond,"  and  then  alleged  a 
debtilt  In  payment  of  InteresL  The  answer  of  B.,  a  defendant,  admitted  that 
D.  made  a  mortgage  to  the  plaintiff,  dated,  &&,  alleged' that  it  was  the  only 
mortgage  made  by  D.  to  plaintiff,  that  it  was  conditioned  for  the  payment  of 
a  certam  sum  and  interest  semi -annual  ]y,  but  that  it  did  "  not  contain  any 
condition  or  clause  that  in  case  the  interest  or  an^  part  thereof,  on  any  day 
whereon  the  same  was  made  payable,  should  remain  unpaid  for  ten  days,  the 
prindpal  sum  should  become  due  and  payable  immediately ;"  and  the  an- 
swer then  denied  any  knowledge  that  the  bond  contained  any  aticb  condition 
as  was  set  forth  in  the  complaint  To  this  answer  the  plaintiff  demurred ; 
and  it  was  held  in  the  court  below,  first  at  the  special  and  anerwards  at  thtt 
general  term,  that  the  answer  set  forth  b  defence  to  the  action,  and  the  de- 
fendant had  judgment  The  plaintiff  appealed  to  the  court  of  appeals;  and 
that  court  reversed  the  Judgment,  and  gavcjod;fment  for  the  piamtiff;  and 
per  Denio,  Ch.  J. :  The  correct  method  for  the  defendant  to  have  brought  the 
question  which  he  wishes  to  raise  before  the  court,  was  to  set  out  the  mort- 
gage atrbatim,  and  then  hare  stated  the  matter  in  avoidance,  which,  upon  his 
construction  of  the  mortgage,  would  have  barred  the  action ;  or  he  might 
have  denied  the  execution  of  the  alleged  mortgage.  Esther  of  these  methods 
would  have  raised  the  question  of  law  arising  upon  the  Instrument ;  but  an 
averment  that  a  certain  clause  is  not  contalnra  in  the  mortgage,  without 
giving  its  actual  language,  does  not  afford  sufflcient  data  for  determining  Its 
legal  effect  (ZKnww  v.  Dunn,  IB  N.  Y.  498>. 

d.  The  averment  of  plaintiff's  belief  is  not  traversable  {ItadiMg  v.  Ma&er,  S 
Band.  854 ;  flointa  y.  Fraaer,  1  Cotle  R  N.  8.  870).  Thus,  to  an  oUtwation 
plaintiff  Mt«t«  the  note  was  presented  for  payment,  the  defendant  could  not 
oppose  a  denial  "  that  plaintilf  believes." 

«.  Persons  who  make  contracts  with  a  corporation  lie/orfo,  cannot  deny  its 
legal  exiBtenco(ffW»eT.  .Bom,  15  Abb.  66;  Eatt  Bingr  Ba-nk-y.  Rog»n,TBosnf. 
494 ;  see  rmU,  In  note  to  g  143,  Corporation*,  p.  812,  k\  Thus,  In  an  action  by  a 
corporation  (».  «.  a  building  association)  against  one  of  its  members  or  a  party 
deaUng  with  it,  the  defendant  cannot  be  admitted  to  allege  that  the  charter 
had  tiecome  void  before  the  commencement  of  the  action  by  a  non-compliance 
with  the  statutory  provisions  relating  to  moneyed  corporations  {Mtehaniei 
Sviiding  AmadaUon  v.  Smtru,  B  Duer,  6TB).    6o  m  an  action  by  a  foreign  co^ 
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ponHon  to  Tccorer  &  Bum  of  money  loaned  In  this  State,  the  defbndant  1>  not 
■t  liberty  to  ftTail  himself  of  the  defence  that  the  plaintiff  was  precluded  fhnn 
the  terms  of  its  charter  from  making  such  loan.  When  it  ie  a  question  of 
capaci^  to  contract,  a  party  who  has  hod  Uie  benefit  of  the  contract  cannot 
be  permitted  in  an  action  founded  upon  it  to  question  Its  validitv  (ateaia  Nat- 
igahtnt  Go.  V.  y/ud,  17  Barb.  ST8). 

a.  A  poaitlTO  deninl  in  an  answer  will  not  prevail  acainst  facts  admitted  in 
or  br  the  same  answer  which  contradict  such  denlFil  (Aifrimtrfi  v.  Stsmairt,  10 
K.  ¥.  189 ;  and  see  Slarer  v.  Km,  S  Boew.  662 ;  Mania  t.  S.  Y.  Dry  Dock  Ot- 
S  Edw.  Ch.  R  146). 

b.  wnat  defenoBB  mar  be  ghroa  in  Dvldenoe  ondar  a  general  ^""1^1  — 
Under  an  answer  denying  the  ailegations  of  the  complaint,  and  deaving  that 
the  plajntiff  is  indebted,  Oie  defendant  may  prove  he  was  nevei  indebted  at 
ali,  or  tbM  he  owes  leas  than  is  claimed,  thai  the  aerrices  were  rendered  as  a 
Kntnlty,  either  as  to  the  whole  or  in  part,  or  that  the  plaintiff  had  himself 
fixed  a  leas  price  for  bis  services  than  be  claims  to  recover  {AhermerAorn  v. 
Va^AOen,  18  Barb.  3S);  or  may  give  anv  otber  evidence  to  disprove  the  allega- 
tiooB  of  the  complaint  {Andreat  v.  Bond,  16  Barb,  6SS).  In  au  action  for  con- 
verting property,  a  general  denial  puts  in  issue  the  conversion  and  the  plain- 
tilTs  title  and  admits  evidence  to  disprove  the  plaintifi's  title  {Eobijoon  v. 
Avrt,  14  Barb.  S36  [but  this  seems  doubtful] ;  see  My  v.  EMe,  8  Coma.  SIO; 
JaeobiT.  Smum,  12  Abb.  890;  Bealyy.  SuurfAouf,  S2  Barb.  293),  In  an 
action  for  a  wrongful  conversion  of  property,  the  complaint  averred 
Ibat  the  plaintiff  was,  at  the  time  of  the  conversion,  the  otener  and  entitled 
lo  ihe  immediate  poesesaion  of  the  said  properly.  The  answer,  among 
other  things,  denied  that  at  the  said  lime  the  pluntiff  was  the  owner 
and  entitled  to  the  immediate  possesion  of  said  property.  On  anpe^,  the 
conrt  held  that  the  plainCifTB  title  was  put  in  issue  {Dnsii  w.  Uojipock,  6  Duer, 
254).  In  an  action  foi>a  trespass  upon  land,  unless  the  plaintiff's  title  la  put  in 
iwieby  new  matter,  It  is  lo  betaken  nsadmitted,  and  the  title  is  not  put  on  issue 
by  a  general  denial  {Squim  v.  Seward,  16  How,  478;  AUIu>u»fv.  Bica,  4 
£  D.  Smith,  348 ;  see  Ferria  v,  Broatn,  S  Bnrb.  103).  Where  the  complunt  is 
DD  a  quantum  tMniit,  not  setting  up  a  speciHo  contract,  in  that  case,  under  a 
general  denial,  the  defendant  may  show  that  the  work  was  unskillfiilly  done, 
or  was  worth  less  than  the  amount  claimed  {Raymond  v.  RicMrdton,  4  E,  D. 
Smith,  172 ;  Banger  v.  Craigiu,  81  Barb.  534 ;  and  see  THin//U  v,  StUwU.  4 
B.D.  Smith,  612);  but  if  the  complaint  had  been  on  a  specific  contract,  it  would 
be  otherwise  {KemUiU  v.  VaSejo,  1  Cal  371|.  In  an  action  for  seduction, 
Msanlt  or  Iklse  imprisonment,  evidence  in  mitigation  of  damages,  not  offered 
•a  a  defence,  may  be  given  in  evidence  without  beingplcdfTVaniiv.  Bargir,  34 
Barb.  614 ;  Uayi  v.  Berryman,  6  Bosw.  679 ;  see  however  Foiand  v.  Jdhnton,  16 
Abb.  2SC).  And  when  mitigating  circumstances  cannot  properly  be  set  up  in  the 
answer  they  may  be  given  5i  evidence  under  a  general  denial  (Kn^tdlery.  8ter*~ 
Urg,  10  How.  68;  Dunlap  t,  Snyder,  17  Barb.  G61).  To  a  complaint  on  a 
ptoodpBory  note,  which  alleged  Uie  making  of  the  note  by  the  defendant  and 
the  delivery  of  it  to  the  plaintiff,  the  answer  alleged  that  "  the  defendant 
never  gave  the  plaintiff  the  said  note ; "  held  that  the  answer  was  "  a  denial  of 
the  allegation  in  the  complaint  that  the  defendant  made  the  note,  so  &r  a« 
making  includes  delivery  {Riiueliv.  Whipple.  2  Cow.  256);  and  also  of  th« 
Airther  allegation  that  the  defendant  delivered  the  note  to  the  plaintiff.  The 
qneslion  to  be  tried  on  these  allegations  was  whether  or  not  the  note  was  do- 
livered  to  the  plaintiff,  as  alleged  by  him  "  (Saayer  v,  Warner,  15  Barb.  286). 

c  Under  a  general  denial  in  an  action  for  slander,  defendant  may  give  in 
evidence  the  general  bad  eharacler  of  plaintiff  (Anon.  8  How.  434,  contra. 
Anon.  0  How.  160) ;  and  in  an  action  for  roalicioua  arrest,  a  general  dr-'-'  — *- 
In  Issue  the  want  of  probable  cause  {Boii  v.  Uarru,  12  Abb,  446 ; 
auetffoba;  8  Duer,  68S ;  Bimpmi  v.  UcArOiur,  16  Abh.  S02  note) ;  so  m  an 
action  on  the  case  for  keeping  a  ferocious  dog  which  bit  the  plaintiff;  lemiU 
the  defendant  may,  on  a  general  denial,  avail  bhuself  of  want  of  proof  that 
be  knew  the  dog  was  accustomed  to  bite  {Hogan  v,  Sliarpe,  6  Car.  &  P.  7S0). 

d.  Ad  anawec  which  alleges  that  the  plMntiff  "  ia  not  the  taif/W  hoUer  and 
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owner  of  the  note  "  de3Ciib«d  in  the  complaint,  u  inniflldciit  to  admtt  CTldence 
thU  the  plaintifT  is  not  the  owner  or  bolder  fSuby  v,  BngeU,  IT  B&rb.  S80 ;  9 
Eernsn,  542 ;  Btown  r.  Byekman,  12  How.  318 ;  luid  see  what  ts  aoid  BabA  t. 
I'Mt,  23  Barb.  BBS ;  not  amtra  U>  tVhUii  v.  Spekeer,  4  Keman,  247 ;  see,  aUo, 
TfamMn-T.  Oiutara.  17  Abb,  187;  Arrangcvy.  P^taer,  3  Hilton,  244).  Bnt 
when  [n  k  complaint  It  was  alleged  thftt  Uie  plaintiff  was  the  lawful  holder 
•nd  owner  of  Uie  note,  the  mbject  of  the  action,  but  did  not  otherwise  alltee 
MIT  transfer  or  delivery  of  the  note  Ui  the  plaintiff,  ft  wm  held  (hat  under  <±.m 
peculiar  form  of  the  compMnt  it  was  allowable  for  the  defendant  to  denj 
that  the  plaintiff  was  the  holder  and  owner  [McKnig/U  v.  HutU,  8  Duer,  eiSi 
sBuS  T.  Wit^,  7  Abb.  413 ;  Metro.  Bit.  t.  Lard,  1  Abb.  185 ;  anU,  203.  aX 

a.  Where  the  conlntct,  atated  in  the  complaint,  is  not  expreael;  alleged  to 
be  In  writing,  or  Bulmcribed  by  the  defendant,  btit  it  ia  one  which  la  not 
Unding  on  the  defendant  Dnle«  it  be  in  writing,  or  be  aubecribed  bj  him,  all 
that  ia  necessary,  in  order  to  a  complete  defence,  la  to  deny  the  eiistence  of 
taj  contract  {Livrng^an  \.  Smith,  1 4  How.  492 ;  Andmrfer  v.  Martin.  4  £.  D. 
8mlth,  M8 ;  ChampUn  t.  PanA,  11  Paige,  406 ;  and  see  Saight  v.  Child.  84 
Bub.  191 ;  ante,  p.  204  d.)  But  in  esses  where  there  is  a  contract  In  bet, 
although  not  of  any  binding  force,  many  might  hesitate  to  rcrify  an  answer 
denyb^  that  any  contract  existed ;  In  that  event  a  complete  defence  may  be 
Mt  np,  Dy  alleging  that  the  contract  mentioned  In  the  complaint  was  not  in 
writing,  or  not  subscribed,  as  the  caee  may  lie,  which,  perhaps,  ia  the  better 
mode  of  stating  the  defence  f/d,  citing  Cofin«  t.  Qraham,  2  Paige,  181 ;  Ob- 
lorfofffc  V.  iiiw(,8W,  478;  florri.  t.  Xnicfciriaefcor.  5  Wend.  638 ;  3  Bio.  Eq. 
PL  g  703).  To  a  declaration  in  aesumpeit  the  plea  was,  that  the  promiae 
alleged  was  a  spedal  promise  to  answer  for  the  debt  and  de&ult  of  another, 
tat  there  was  no  agreement  in  writing  staling  the  conrideration,  and  that  the 
promlae  was  In  writing,  as  follows :  I  agree  to  aee  you  paid  wittiin  3  montlia 
from  dote  the  51.  due  you  from  A.,  signed,  &c.  Held  en  demnner  that  the 
plea  waa  an  answer  to  the  action  without  stMhig  there  was  no  od»»r  conaider- 
ation  (br  the  promise  [pianey  t.  Piggott,  4  N.  &  H.  486). 

b.  "  llie  g^eral  denial  allowed  by  the  code  oorreaponds  reir  neoriy  with 
the  general  usue  ht  actiona  of  aasump^t,  md  of  debt  on  simple  contract,  at 
common  law  "  {MeKyring  v.  fluB,  16  H.  T.  298). 

«.  "  The  only  effect  of  a  general  or  specific  denial  in  an  answer  of  Uie 
material  allegations  of  the  complaint,  la  to  cast  the  burden  of  proof  on  the 
plainUff;  but  where  the  necessarv  proof  is  given,  if  the  answer  contains 
nothing  more  than  such  a  denial,  Uie  plaintiff  is  at  once,  and  as  a  matter  of 
conrae,  enlitied  to  a  verdict  of  Judgment "  {Trxier  v,  Gomn,  B  Duer,  893). 

d  What  defenoea  coimot  be  given  in  evidenoe  under  a  general  dsnlaL — 
Undor  a  general  denial,  no  defence  which  confesses  and  avoids  the  cause  of 
action  can  be  given  in  evidence  {ihKsring  v.  BvU,  IB  N.  Y.  397).  Thus  un- 
der a  general  denial,  defendant  cannot  Inaist  that  plaintiff  is  a  married  woman 
■nd  has  not  legal  capacity  to  sue  (DOayt  v.  Parkt,  31  Barb.  133 ;  (M.  Sleam 
XoD.  Ch.  V.  Wright,  8  Cal.  68S) ;  nor  Uiat  there  ia  a  defect  of  parties  plaintiff 
IJMe  y.  Oiark,  81  Barb.  288) ;  nor  set  up  a  license  to  enter  upon  the  premises 
of  anoUier  (£a^U  v.  Badf^,  IS  Borti.  499 ;  Bealji  t.  Acarliotif ,  S2  Barb. 

aos). 

».  Usury  (J?!*  v.  OrinMUad,  10  Barb.  821 ;  Qonld  t.  Ssm,  G  l>aer.  2«0); 
payment  (FiM  v.  Mayor  of  N.  Y.,  2  Selden,  189;  Teiier  v.  Gimin,  6  Duer, 
802 ;  tWftMM  V.  Parker,  21  Barb.  276) ;  part  wtyment  (MeKyring  v.  Bull,  18  N. 
T.  297) ;  coverture  (^Cattme  v.  OaveOi,  4  E.  D.  Smith,  435) ;  that  the  time  for 
payraeul  has  been  extended,  and  ie  not  expired  (I/ev>ell  v.  Salman*,  22  Barb. 
447) ;  an  award,  or  a  former  recovery  for  the  aame  came  [Br^ail  v.  It/utm,  S 
Ker.  17 ;  Heitdriakt  v.  Decier.  86  Barb.  288) ;  any  illegality  in  the  contract 
(iWd  V.  Spatrow,  8  Dowl.  P.  C.  830 ;  BameU  y.  Gtmtop,  Id,  625) ;  nothing 
whii^  confesses  and  avoids  Uie  cauae  of  action  {MeKyring  y.  Btiu,  16  tl.  T. 
^7) ;  \ba  corporate  character  of  a  dOnuttie  corporation  plaintiff  (B'k.  tf 
Qotuut  V.  i^riaUn  B'k.,  8  Eeman,  310 ;  overruling  BloMart  v.  Oncm.  Ann. 
Cosg^  12  Barb.  676 ;  EoA  Btotr  B'k  y.  Bogert,  7  Bosw.  497] ;  oiherwiae  of  a. 
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fenjgn  oiipontioD  (tTotivnlb  UarMf.  Oo.  r.  Bryan,  14  Barb.  183 ;  see  anf0, 
MOle  to  secuoo  140);  tbat  the  plaintiff  is  not  the  real  party  in  tntereat,  imMe, 
Wetertdtt.  Akock  S'E.'D.%aiWb,%^;  JadaonY.  Weedon,  1  id.  142;  Sanag* 
J.  0am  Btdhange  Int.  Co.,  4  Boev.  2);  that  the  cauBe  of  action  had  not  ac- 
crned  belbre  the  commencement  of  the  action  (amUh  r.  HOmet,  10  N.  T. 
«1V 

a.  In  an  action  by  sereral  plalntiSk  for  on  nnlawfiil  taking  of  property,  a 
defaice  that  the  plaintiOa  are  not  joint  owners  (Wairod  v.  SeraiM,  6  Bnrb. 
144) ;  that  work  done  under  a  spednc  contract  was  done  in  on  unworkmnn- 
like  manner  (J&ndoJ  T.  VaiUio.lCaX.  371);  if  the  actionhsd  been  on  a  jTuai' 
Pm  nMnuI,  it  would  have  been  otherwise  [Baymand  r.  Bichardtan,  4  £.  D. 
Smith,  173;  see,  howerer,  Zarmeag  v.  F»rtdiu,  10  N.  T.  371;  BdUnjier  r. 
Cnagut,  31  Barb.  537).  TTie  fact  that  a  mortgage  has  beeen  forecloacd  and 
the  mortgaged  property  sold,  and  a  part  of  the  mort«(wed  debt  thereby  paid, 
ouiDot  l»e  made  availabie  to  the  insurer  bb  a  partial  defence  to  an  action  on 
the  polity,  unless  set  op  in  the  answer  [Oromenor  t.  AUaniic  Pirt  Iru.  Co.,  1 
Boew.  4fe) ;  a  claim  of  rcconpmeut  to  be  ayailable  mnat  bo  set  np  in  the 
•oswer  (OviTie  v.  Sardman,  4  K  D.  Smith,  448  ;  Storp  v,  Sarbutt,  id.  4fl4). 
Benble,  that  mitigatory  drcumstancee  in  an  action  for  an  assault,  Ac.,  must  be 
jAed{Fblard  v.  J^ruari,  16  Abb.  335;  see  iHiigatiTig  Girefivutanea,  p.  378,  6); 
anil  BO  must  a  defence  arising  ont  of  the  provision  in  section  B,  ch.  855,  of 
laws  1839,  prohibiting  banks  from  paying  oat  or  lending  notes  not  received  at 
par  (Codd  v  Bathbont,  19  N.  Y.  39).  Under  a  plea  ot  wm  eil  fachim  in  an  ac- 
tion of  covenant,  neither  a  mntual  atandonment  of  the  contract,  nor  non- 
peribnnance  of  conditions  precedent  by  plaintiff,  aw  be  given  in  evidence 
{Lamtiiav  v.  Ptrldru,  10  N.  Y.  371). 

*.  Where  a  conductor  upon  a  railroad  is  sued  for  a  battery  In  forcibly 
ejecting  a  passenger  from  the  cat%  he  cannot  prove,  in  his  defence,  the  exist- 
ence of  cert^n  rules  of  the  railroad  company  at  the  time ;  that  such  rules 
wcr«  reaaonable,  and  Chat  the  acts  of  defendant  complained  of,  were  done  m 
conformity  with  such  rules,  unless  such  a  defence  his  been  set  up  in  the  an- 
swer {Pier  V.  FiMh,  29  Barb.  170). 

e.  In  an  action  for  converting  personal  property,  a  general  denial  will  not 
authorize  the  defendant  to  prove  a  special  property  in  the  goods;  to  defeat 
pUintiff's  cltdm,  sach  a  defonce  must  be  specially  pleaded  (GraAam  \.  Har- 
mwsr,  18  How.  144).  ThQB,%i  such  an  action,  it  cannot  be  proved  on  the  trial, 
miless  set  np  by  the  answer,  that  one  of  the  defendants  bad,  as  sberiff,  levied 
an  execution  upon  the  property  in  suit,  before  plaintiff  claimed  title  thereto 
(M);  and  as  to  defence  in  action  for  fklse  Imprisonment,  see  Brvien.  v.  Ohadms, 
(SBBmI).  363). 

Bee,  2/e»  Matter. 

Ifew  Matter. 

d.  N«w  msttor  d«fln«d— New  matter  is  that  which  admits  and  avoids  the 
canse  of  action  set  up  in  the  oomplaint,  and  constitutes  defence  (GSigrt  v. 
Onm,  13  How.  456;  Saddt  v.  iiua^oW,  S  Duer,  eS5  ;  BraxS  v.  Islutm,  3 
Keman,  17 ;  SdUnger  y.  Oaw«M,  81  Barb.  637 ;  Cbrterv.  JEisfay,  14  Abb.  147; 
Wairod  v.  BmneU.  e  Bart).  144). 

a.  Hatter  "  which  merely  negates  the  «BBentiaI  allegations  of  the  complaint, 
or  states  drcnmatances  which,  if  tesliSed  to  by  credible  witnesses,  would  dis- 
prove them,"  is  not  new  matter  (Badde  v.  Ruekgaber,  supra).  Thus,  in  an  ac- 
tion for  a  mAliciooB  arrest,  vhere  the  complaint  alleged  tlie  arrest  to  have 
been  made  without  any  reasonable  or  probable  cause,  a  statement  of  facts  in 
the  tuflwer,  to  show  the  existence  of  probable  cause,  is  not  new  matter,  but 
"only  evidence  that  one  Indispensable  allegation  of  the  complaint  is  untrue," 
vix  uw  aheenoe  of  probable  cause  (74  ;  Bo»t  v.  HarrU,  12  Abb.  4471.  In  Van 
Qitnmy  Van  QUum  (12  Barb.  520;  10  K.  Y.81S;  and  see  ISN.  Y.804), 
it  was  held  that  to  a  complunt  on  a  promissory  note,  which  allied  that  the 
note  had  not  been  paid,  an  answer  that  the  note  had  been  paid  was  not  new 
maUer,  ealiingfor  a  rtplf/  (the  code  then  requiring  a  reply  to  new  matter  in 
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the  answer)  j  the  dednon  proceeded  on  the  groond  that  Ihti  iHegatlMiB  of 
noD-paymeat  In  the  complunt,  uid  pajment  in  the  answrr  Ibnned  a  complete 

a.  A  defendant  maj  set  up  as  a  defence,  matter  which  ne  han  pKriouBlv 
made  the  euhject  of  an  action,  and  which  action  ii  pending,  and  tii^  oourt  vlu 
not  oblige  him  to  elect  on  which  ho  will  rely,  hia  action  or  his  defence.  Thua, 
where  JT  med  B.,  and  aflerwarda  and  pendinr  that  action,  R.  saed  J.,  and  J. 
set  up  as  a  counter-clum  the  cause  of  action  in  hia  action  againsi  B.,  held  that 
lie  might  do  so  [Fuller  t.  Btad,  15  How.  336 ;  Lignot  y.  Bidding,  1  £.  D.  Smith, 
383).  And  the  same  rule  npplies  to  a  set-off,  even  where  the  prior  action  haa 
progressed  to  a  renllct  (Najfii/r  t.  SOenli.  S  E.  D.  Bmith,  135],  or  where  the 
defendant,  In  such  prior  action,  paid  the  money  Into  court.    (Id.) 

b.  Neir  mattar  moat  be  pleaded. — The  answer  muif  allege  all  those  /aeli 
which,  when  the  case  of  the  pluntiff  is  admitted  or  proved,  the  defendant 
must  prove  in  order  to  defeat  a  recovery  {Cailin  v.  Ovnt^r,  1  Duer,  266: 
Ajfraua  T.  Chamberlain.  33  Barb.  237 ;  CarUr  v.  Koedtg,  14  Abb.  147 ;  Jatebi  t. 
Bemmn,  13  Abb.  390 ;  Savage  r.  Cora  Ex.  In*.  Co.,  A  Bobw.  2 ;  Btaay  t.  Sirart- 
hout,  33  Barb.  893 ;  Pier  v.  FineA,  29  Barb.  170),  The  words  "  must  contain  " 
are  imperative  {McEynng  v.  BuU,  16  N.  Y.  397),  and  a  defendant  cannot  ^ve 
evidence  of  any  defence  of  new  nutter  not  set  up  in  bis  taisvier  (Diefendoi^  v. 
Qagt,  7  Barb.  IS  \  Edtey  v.  Wettern,  2  Coms  501 ;  N.  T.  Uml  Int.  Co.  v.  Kai. 
Pro.  In*.  Co.,  30  Barb,  468 1  Baker  v.  BaOey,  16  W.  67 ;  Dewey  v.  Hoag,  id.  865 ; 
^y  y.  QrimtUad,  10  id.  331 ;  Andreat  v.  Bond,  id.  633 ;  Walton,  v.  ifintum,  1 
Oal.  363;i''irW».  JfajwrrfJV.  r.,  3  Selden.  179;  «eS"yrtnp  '■  Bua,  16  N.  Y. 
897 ;  Biidcman  v.  Brett,  18  Abb.  119 ;  San^ord  v.  Tratert,  7  Bosw.  497 ;  Joftn- 
ton  V.  Melnloth,  31  Barb.  287 ;  BuUon  v.  McCaMiey,  88  Barb.  413 ;  Wright  v. 
DelajUM,  35  N.  Y.  396).  Even  though  such  defence  appear  fh>m  the  evidence 
offered  b;  the  plninllff  in  support  of  his  case  [BraiU  v.  Ittiam,  3  Eer.  9 ;  proba- 
bly overruling  RteAardf  v.  AUen,  8  E.  D.  Smith,  407).  This  differs  from  the 
ctwse  of  a  plaintiff  voluntarily  showing  iie  never  hart  a  cause  of  action  [Ely  v. 
Oook.  3  Hilton,  4001.  See  pout.  What  defeneet  mutt  b«  ipedaSy  pleoikd.  But  if 
malter  not  pleaded  or  proiierly  receivable  in  evidence  under  the  pleadings,  la 
In  fact  proved,  without  objection  on  the  psrt  of  the  plaintiff,  it  must  be  con- 
sidered by  the  court  in  giving  judgment  [y.  T.  Central  tnt.  Co.  v.  Nal.  Pro. 
In*.  Co.,  4  Ker  85).  And  an  answer  which  would,  if  demurred  to,  have  been 
deemed  InsufScienC,  may,  nevertheless.  If  issue  betaken  on  it,  be  snfScient  to 
warrant  the  admission  of  evidence  constituting  a  defence  [WkOe  v.  Spencer,  4 
Keman.  348).  A  statement  of  a  general  concliisiou  is  not  sufficient.  Thus,  to 
a  complaint  on  a  note,  an  answer  that  it  "  was  obtained  from  the  defendant  by 
fraud  and  without  consideration,  and  was  void,"  wa.")  «4i"'lfi*<l  fHvoloua 
(^Murray  v.  Clifford,  5  Ilow.  14).  So,  an  answer  which  avers  that  the  note 
sued  on  was,  by  mistake,  given  for  a  greater  sum  than  waa  doe  from  the 

i  mailer  to  the  payee,  to  wit : — a  sam  sufficient  to  cnncel  the  balance  claimed  to 
be  due  on  the  saltl  note.  Is  Insufficient  to  admit  evidence  to  show  a  mistnke  In 
the  amount ;  the  defendant  alleging  nothing  but  a  conclusion  of  law,  without 
letting  out  tlie  facts  bj  which  it  is  supported  [Seeieg  v.  Eiig^,  17  id.  530). 
e.  Confeaalng  and  avoidiiig. — A  special  plea  had  to  confess  and  avoid  ex- 

{iressly  or  impliedly,  the  cause  of  action  set  up  in  the  complaint,  and  to  which 
t  professed  to  lie  an  anawer,  and  the  same  rule  appliea  now  to  on  answer  of 
new  matter  {Gregory  v.  Trainor,  4  R  D.  Smith,  SS ;  and  see  Annibaiv.  HuiUer, 
6  How.  355 ;  1  Code  Rep.  N.  S.  403 :  Sayla  v.  Wooden.  6  How.  84 ;  1  Code  Rep. 
K.  S.  409 ;  ftn-ter  v.  McCreedy.  1  Code  Rep,  N,  9.  88 ;  ietou  v.  EendoB,  6  How. 
69 ;  Arthur  v.  Brook*,  14  Barb.  533).  But  in  pleading  new  malter,  it  is  anH- 
dent  to  refer  to  the  cause  of  action  which  it  is  intended  to  answer,  aa  the  lup- 
PMtd  cause  of  action  ISanataff  v.  Buaeli,  10  Meps.  &  W.  86S).  or  even  to  say. 
The  «t*jw«l  cause  iw action,  i^ony*i«iA  1A»™  be  {MeCormick  v.  Piekminff,  4 
Coins.  280,  which  overruled  some  caaea  to  the  contrarvl.  And  so,  it  is  suffi- 
cient to  say.  The  sum  "  dawned  and  demanded  "  (Seadding  v.  Eyia,  IS  Law 
Jour.  <4.B864;10JaT.  94Sjirafv«U«T.  £i^,  4Ad.and£L4BS).    In  Oojiger 
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T.  JektuUm  (S  Denio,  M),  It  wae  held  thai  a  plea  of  the  Btatnte  of  litnit&tioni, 
Thich  averred  that "  Oie  several  Cftuieg  of  action,  if  any  such  Uiere  were  or 
■tin  are.  did  not  accrue,  Ac.,"  wai  held  bad  for  not  sufficiently  admitting  Uio 
caaae  (faction.  So  in  an  action  for  alaader,  it  is  not  a  sulBcleiit  conf^on  for 
tbe  defaidant  to  saj  that  if  he  ottered  the  words  he  altered  them  in  refercnca 
to t  ootain  coDtract  (Arfn- T.  MeOreedy,  1  Code  Rep.  N.  8.  88;  Sayla  y. 
WMden,  <^  40D ;  fl  How.  94 ;  Buddin^on  t.  Davit,  id.  401 ;  Leuii  v.  KendaU.  id. 
89 ;  Me,  however,  SAIn  v.  OomMoek,  8  How.  48 ;  Buti«r  v.  Wmiieorih,  id.  236), 

a.  To  a  complaint  which  charged  defendnnt  with  digging  a  dilch  across  tliu 
tide-walk,  and  carelessly  permitting  same  to  remain  open,  and  that  iu  conw- 
qnence  the  pluntiffs  wife  fell  into  said  ditch, — the  answer,  beside  a  (teneriil 
denial,  snd  as  a  separate  defence,  alleged  Ihat  if  said  ditch  was  dug,  It  va» 
done  without  bis  knowledge,  nnd  Ihat  said  dltcn.  if  any,  was  well  guarded,  snd 
ir  plaintiffs  wife  fell  hi,  It  was  her  own  faalL  On  motion,  Hairis,  J.,  struck 
out  sach  allegationiL  as  being  hypothetical  and  not  amounting  to  a  sufficient 
ConfeeucHi  ( Wiet  v.  Fhnning,  9  How.  SIS). 

A.  In  an  acti<»i  to  foreclose  a  mortgage,  brought  by  the  aaslgnec  of  Ibo 
mortgage,  the  defendants  put  in  an  answer,  denying  that  the  mortsngee,  for  a 
valo^le  connderatlon  paid  by  the  plaintiff,  duly  aaslgtied  the  mortgage  to  the 
plaintiff;  and  alleged  that  the  same,  if  ever  sola  by  '.^e  mortgagee,  was  in  fact 
sold  to  B.,  one  of  uie  defendants,  and  that  \f  any  assignment  was  ever  exe- 
cuted by  tbe  mortgagee  to  the  plaintilf,  tbe  same  was  only  bo  in  form,  and  Ihat 
B.  nimished  the  money  to  purcliase  Ibo  same ;  and  that  he  was  the  true  party 
in  interest,  and  that  tbe  suit  should  have  been  brought  in  his  name — lieln  tbat 
the  answer  was  defective,  because  it  spt  up  the  matter  in  avoidance,  with  on  I 
admitting  tliat  but  for  tbe  nvoidance  tbe  action  ciiuld  be  sustained ;  Imcboru  it 
was  hvpothetical ;  because  It  set  up  matter  in  avoidance,  and  at  the  same  time 
denied  the  allegation  it  sought  Vi  avoid :  and  because  it  attempted  to  show, 
argumentative ly,  that  the  mortgage  had  been  paid,  wiUiout  asserting  the  fact 
{Arthur  V.  BmoJa,  14  Barb.  633^ 

e.  Hypothetical  pleading  ia  objectionable ;  but  tbere  are  cases  tn  which  a  de- 
fendant may  be  permitted  to  answer  In  a  hypof  iitlcal  form,  and  Indeed  in 
which,  being  called  upon  to  answer  under  oath,  iie  can  as  a  conscientious  man 
answer  in  that  form  only  without  w^vin;*  one  or  more  of  his  defences  {Kst- 
cAuni  V.  Zerega,  1  K  D.  Smith,  560).  In  that  case  the  answer,  after  a  general 
denial,  set  np  proceedings  in  banicniptcy,  and  averred  that  "the  aforesaid  judi^- 
mente  so  by  the  plaintiff  set  forth  In  his  compliant  (if  any  such  were  by  tlie 
plaintiff  recovered  as  by  the  plaintiff  18  allej^);"  and  It  was  held  that  tlie 
•imrer  was  sufficient,  t. «.  not  inmffleieni ;  and  a  demurrer  to  it  ■wan  over- 
mled.  And  in  Bromn  v.  Ryckman  (12  How.  S13),  Brady  J.,  held,  on  deinurrtj', 
that  an  answer  wliich  denied  any  knowledge  of  the  note  in  suit,  added  as  a 
separate  defence — "  if  plaintiff  is  the  owner  of  the  note,  he  obtained  it  for  u 
obtain  parpoee," — waa  not  hypotlieticaL 

d  To  a  complaint  by  a  receiver  for  goods  sold  by  G.  C.  A  Co.  to  the  defend- 
ant, it  was  answered :  (1)  a  denial  Chat  plaintiff  was  receiver ;  (2)  a  denial  that 
G.  C.  &  Co.  ever  sold  any  goods  to  the  defendant  which  bad  not  been  paid  for; 
(8)  if  O.  C.  &  Co.  ever  soldany  goods  to  the  defendant,  they  were  sold  on  cre- 
dit, and  not  to  be  pud  for  in  nine  years  iWim  the  day  of  sale ;  and  (4)  cenerat 
dtmialof  eac^allra;ation  of  the  complaint.  On  motion,  tbe  second  and  third 
ddencea  were  stricken  out,  as  not  aowunting  either  to  denials  or  allegations 
fif  new  matter,  and  as  being  hypotlietlcal  (H/mMoay.  Ilinigh,  13  How.  14). 

«.  Partial  deCenoe. — The  word  "  defence,"  In  section  149,  sub.  2,  includes 
"  a  defence  as  to  part,"  which  is  a  defence  pro  tank)  {Houghton  v.  Townsend,  8 
How.  441 ;  Am  v.  Ltmgmuir,  IG  Abb.  826).     Tbe  word  defence  "  has  ceased 

tomeanajostiflcati"    "  ^ "  "  ' "''  ' " '"'^  "  " 

the  partial  as  well  i 

iVower,  1  Eernan,  i 

mnet  be  pleaded  (Btnmiuvn  t.  .»uw7wc<™.  u  nun.  ^.i  -,  j^l-™™.  i.  (,u.h«>u.., 

Abb.  23G;  UeKynn^  v.  Bull,  16  N.  Y.  297;  Bmier  T.  CHS,  88  Barb.  ! 

"     "    r.  Stm^iheni,  10  How.  88). 
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a.  Total  ot  partial  Mian  of  tbe  conrideratlon  Ibr  wbich  a  note  wu  given, 
m&f  te  set  up  by  uiswer  dther  as  an  entire  or  partial  defence ;  but  snch  • 
defence  does  not  imount  to  a  counter-claim  (Oltii*(m  t.  Jfom,  3  Duer,  ttW; 
Barry.  Baiter,  9  Ho.  R  840),  and  bo,  in  an  action  Ibr  rent  of  land,  of  a  partial 
defence  that  IheplalntifT  felwlj  reprcBeu  ted  the  qaantity  of  land  demiacd  (  Van 
Z>0  AnxbT.  fiiiJi,  ISHow.  4Sm:  and  in  an  action  for  goodi  sold,  the  defendant 
may  wt  up  in  diminution  of  plaintiff's  claim,  damagesBnatainedbj  tbe  defend- 

..     .,     ._^._,___  ._,=„ __  .„ .  ,-.._.  _,,,_..if  ^^  ^-_. — . 


It  by  tbe  partial  non-AilBllment  on  the  part  of  tbe  plaintiff  o 
( WUUt  T.  Taggard,  8  id.  43fi) ;  Uiub  where  Ihe  complaint  was  for  bricks  sold, 


the  defendant  answered  that  there  was  a  special  contract  for  plaintiff  lo  sup- 
ply brick  of  a  particular  quality,  that  the  bricks  supplied  were  not  such  aa 
were  contracted  for,  and  that  Uiereby  tha  defendant  in  u^n^  sucb  brick  had 
to  flimish  more  lime  and  brick,  and  pay  more  waees  than  if  the  bricks  ooa- 
tracted  fbr  had  been  delivered ;  which  he  claimed  was  lo  his  damage,  and 
whidi  dtunue  ite  sought  to  set-off.  On  demurrer  to  the  answer,  it  was  ob- 
jected that  w>  defence  was  bad,  as  amounting  to  a  partial  defence  only.  Tbe 
demurrer  was  overruled.  [But  was  any  answer  necessary  ?  The  plaintiff  did 
not  clum  under  the  contract,  and  he  could  not  (if  the  answer  was  tme)  as  he 
had  not  performed  his  part  of  it  (Oaldey  y.  Morton,  1  Eeman,  25).  But  as  the 
defendant,  aliLongh  not  compelled  to  do  bo,  had  In  tkct  accepted  and  used  tbe 
brick,  he  was  bound  lo  pay  for  tbem  what  tbcy  were  worth.  This  could  have 
becm  settled  on  the  assessment  of  plaintiff's  damages.  If  tlie  defendant  sus- 
tained any  damage  by  voluntarily  using  briok  of  an  unsnitahle  kind,  he  could 
not  recover  for  It  of  the  plaintiff  {ifoTtdeU  v.  Steele,  8  H.  &  W.  866 ;  aaU).\ 

b.  BUtigntUig  olronmataDGoa, — The  only  case  in  which  a  defendant  may 
aet  op  mitigating  circumstances  in  his  answer,  is  an  action  for  libel  or  slan- 
der. He  cannot  do  it  in  an  action  for  an  assault  and  battery  (_Sctent}tai  r. 
Brtuh,  1  Code  Bep.  N.  S.  238 ;  and  see  Schneider  v.  SSiito,  4  Sand.  664 ;  SaiiM 
v.  Kip,  S  Duer,  Mfl ;  13  How.  843 ;  2  Abb.  883 ;  Sehnaderheek  v.  Worth,  S  AbbL 
87 ;  May»  v.  Rerryman,  S  Bosw,  679 ;  OiOrrt  ».  HmfnO*,  14  How.  48 ;  Lane  \. 
Q^bert,  9  How.  150,  it  has  ^ce  been  held  otherwise ;  Faiand  v.  Joloiton,  IS 
Abb.  235  Qen,  T.  8d  disL) ;  nor  for  seduction  (TVarajv.  arrysr,  24  Barb.  CI4); 
nor  for  enm.  eon.  {Harter  v.  Cria,  33  Barb.  283) ;  nor  for  damages  for  killiiig 
pUintUTs  dog  {Duniap  t.  Snyder,  17  Barb.  G61). 

e.  Prayer  Ibr  relisC — The  answer  need  not  contain  any  prayer  for  relief, 
nnlesB  aJJlrTnaiiee  relief  is  sought ;  and  exemption  from  the  plaintiff's  demand 
is  not  affirmative  relief.  Nor  ia  it  necessary,  after  stating  facta  which  (if 
proved)  show  the  plaintiff  ou^t  not  to  recover,  to  add  the  reaaons  why  he 
should  not  recover  IBridga  v.Ta^ton,  5  Sand.  210). 

d.  In  an  action  to  recover  personal  property,  where  tbe  |Mt>perty  has  been 
tAken  from  the  defendant  pursuant  to  the  chapter  for  claim  and  delivery 
(M-  206-217,  pMO ;  '^''  defendant  to  entitle  blm  to  damages  for  such  taking 
Boould  claim  them  in  and  by  his  answer  (g  261,  pastj ;  and  sa  a  general  rule 
under  a  claim  for  damages,  tbe  defendant  may  recover  any  tpedai  damage 
without  claiming  them  m  hia  answer  (ITowIru/ v.  Gook,'i5  Barb.  S12). 

»,  Affldavlt  to  ba  ansezad  to  ansurar  danying  notloa  of  non-aooep- 
tanoo,  Ac,  of  bm  or  note.— By  Laws  of  1838,  chapter  371,  section  %, 
It  is  provided,  that  "  The  certificate  of  a  nota^,  under  his  hand  and  seal  of 
office,  of  the  presentment  of  any  note  or  bill  for  acceptance  ch-  payment,  and 
of  any  protest  of  such  bill  or  note  for  non-acceptance  or  non-pavraent,  and 
of  the  service  of  notice  thereof,  on  any  or  all  of  tlie  parties  to  such  bill  or  note, 
and  speciMng  the  mode  of  giving  such  notice,  and  the  reputed  place  of  resi- 
dence of  the  party  to  whom  notice  was  given,  and  the  poal-offlce  nearest 
thereto,  shall  be  presumptive  evidence  of  the  beta  contained  in  such  certiO- 
cale ;  but  this  is  not  to  apply  where  the  defendant  annexes  to  liia  answer  an 
affldavit  denying  the  thct  of  having  received  notice  of  non-acceptance  or  non- 
payment. An  affidavit  by  indoiscrs  denying,  according  lo  their  knowledge, 
mformation,  recollection,  and  belief,  the  recei(A  of  an^'  notice  of  protest,  ia  a 
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tiffthe  bniden  of  provfaig  demand  and  notice  {Barktrv.  Oamidf,  1ft  Barb.  ITT). 
Bnt  an  ansireT  wUch  denies  Uiat  the  indoraer  of  a  note  receired  due  uotka 
diat  payment  of  it  bad  been  demanded  and  refused,  does  not  make  a  notary^a 
certificate  of  the  facts  inadmisable  as  evidence,  although  the  answer  be  veri- 
fied. To  prodnce  that  result,  an  affidavit  must  be  annexed  to  the  answer,  de- 
njiogtbe  receipt  of  notice  of  non-paymenL  A  vt>ri£ed  answer  containing 
inch  a  denial  would  not  aatieft'  tlie  statute  (ArTiold  v.  Bock  Biixr  VaUey  Union 
KK  Cb.  5Dner,307;  BvrraUt.Dt  Oroof.ld.STQ;  Young  v.  CiUleU,  i  id.  4S7 ; 
BarbiKk  v.  Crt^  4  id.  138 ;  LaTuutg  v.  Coiey,  13  Abb.  2T2> 

a.  Action  pendiiig.— Where  there  are  two  proceeding  pending  between 
the  same  parties  for  the  same  cbum  of  action,  the  proceeding  SrBt  commenced 
ii  a  bar  to  the  UeL  And  it  matttera  not  that  the  prior  proceeding  is  not  an 
action,  and  was  inatitut»j  by  the  party  who  sets  it  up  as  a  bar  {Grot/k/n  v. 
£yMt,  16  Barb.  461).  Thus,  where  a  trustee  presented  a  petition  praying  to 
he  permiiled  to  account  as  tmstee,  and  to  be  discharged  from  the  trust,  and 
an  fuder  waa  made  tor  him  to  account,  it  was  held  that  this  proceeding  was  a 
bar  to  an  action  by  one  of  the  eeitui  qae  truU  against  the  tnutee,  praying  hia 
ivmoval  and  tai  an  acconnL  An  action  is  behBeen  the  same  parties,  although 
iboee  who  are  actora  in  one  action  are  defcndaols  in  Ibe  other,  (lb.')  To  a 
complaint  on  a  promisBory  note,  given  for  a  claim  for  work  and  materials  in 
bnitding  a  house  belonging  to  the  defendant,  it  is  a  good  defence,  tbnt  tbo 
plaintiff  before  he  commenced  tbe  action  on  the  note  had  commenced  pro- 
ceedings under  the  lien  law,  to  enforce  his  lien  on  the  premises  on  account 
of  the  same  work  and  materials  as  those  for  which  tbe  niite  was  given,  and 
that  such  proceedings  are  still  pending.  The  proceeding  under  the  lieu  law 
ii  an  action  subetantially  for  tbe  same  cause  {Ogdxa  v.  BocOe,  2  Ihier,  611 ;  and 
Me  MiUt  V.  Biock,  m  Barb.  040). 

b.  Where  pending  an  action  for  a  divorce  on  tbe  gronnd  of  adultery  with  a 
certi^  person  at  a  cert^n  time,  the  pi^tiff  brought  a  second  action  for  adul- 
tery with  the  same  person  at  a  certain  other  time  after  the  time  of  the  adul- 
tery alleged  in  the  first  action,  held  that  tbe  plaintiff  might  do  so,  and  that 
tlw  pendency  of  the  first  action  was  not  a  bar  to  the  second?  Cbntier  v.  ihrditr, 
26  How.  187V 

t.  An  answer  of  another  action  pending,  must  allege  or  show  that  the  two 
actions  are  for  the  same  identical  cause  of  action  (K^iey  y.  Ward,  16  Abb.  SB ; 
and  see  Haire  v.  Baker,  5  N.  Y.  8ST) ;  and  l)etween  the  same  parlies  or  their 
piivies  (Ooddard  v.  ^trruon,  15  Abb.  191). 

d.  Whether  is  the  pendency  of  an  action  by  the  Bsslgnor  of  a  claim  a  do- 
fence  to  an  action  by  his  assignee  for  tbe  same  cisim  ?  {Qmrdner  v.  Oiiait,  21 
M.  Y.  8B9). 

e.  The  p^dencv  of  a  pries'  suit  in  tbe  contta  of  the  United  Slates,  or  the 
eotITU  of  abater  State,  never  was  a  defence  to  an  action  In  this  State;  and  the 
code  has  not  chanced  the  rule  in  this  respect  {Cook  v.  lAtdiJI^,  G  Sand.  330 ; 
Burroa*  v.  MiSar.S  How.  51 ;  BepubUe  if  Mexieo  v.  Arranggit,  B  Duer,  S43 ; 
'waUam*  Y.  AyrauU,  81  Barb.  86* ;  Strong  v.  Bl&imu,  4  Duer,  88).  And  tha 
fJKl  that  in  such  prior  stiit  an  attachment  Issued  and  property  has  been  levied 
tipon  sufficient  to  satisfy  the  demand,  does  not  alter  the  rule  {Heekery.  MUtM^ 
6  Abb.  453).  Bnt  where  a  party  is  suing  in  two  courts  for  the  same  cause  of 
action,  he  may  be  compelled  to  elect  in  which  court  he  will  proceed  (Hammond 
V.  Baker,  1  Code  Rep.  N.  a  106). 

/.  Where  B,  after  setting  up  new  matter  in  answer  to  an  action  by  A,  brought 
a  cross  action  against  A,  &lmded  on  the  same  matter  as  his  answer,  and  A 
moved  in  the  first  action  that  B  should  elect  cither  to  st>aDdon  bis  answer  or 
bis  cross  action, — held,  that  tlie  motion  should  have  Ixen  in  the  crou  action 
tm  a  reference  to  inquire  whether  the  cross  action  was  for  the  same  cause  as 
the  new  matter  set  up  in  the  answer,  and  if  so,  then  for  an  order  dismis^ng 
the  croBB  suit  {FhTmeri  Loam  and  Truri  Co.  v.  Hunt,  1  Code  Bep.  N.  B.  1^ 
Or  plunUff  in  the  second  action  might  have  moved  to  stay  OTOceedings  In  Ibe 
fim  action  until  the  second  was  tried  iAvlium  OiO/  B'k  r.  Leonard,  SO  How 
188).  -,  -, 
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a.  An  anflwer  which  alleged,  there  is  another  BCtion  "  now  pending  betweea 
the  same  parties  for  the  same  ideotical  cause  of  sctioD  mentioned  in  tlie  com- 
plaint in  this  action,"  on  motion  that  the  anawer  be  made  definite  and  certain, 
Huria,  J.,  held  that  the  answer  was  neither  indefinite  nor  uncertain  ( Ward  v. 
Dm^,  12  How.  166).  Havins  alleged  Ifut  /<uU  that  a  prior  action  was  pend- 
ing between  the  same  parties,  he  would  be  obliged  to  pmve  the  atlegalion  np> 
on  the  trial  In  order  to  sustain  his  defence ;  but  he  could  not  be  required  to 
State  more  explicitly  in  bis  answer,  the  proof  he  intended  to  fUmiHh.    (,1b.) 

b.  A  defence  of  another  action  pending,  &c.,  ma\  be  defeated  by  a  subse- 
quent  discontinuance  of  the  former  action  (Averwv.  PaUer»(/n,  10  How^  60 ; 
10  N  .T.  600) ;  but  it  seems  the  discontinuance  of  the  first  action  must  be  be- 
Ibre  the  second  U  noticed  for  Ulai  {Sieart  v.  Bortl,  17  How.  71). 

e.  Wben  an  answer  sote  up  among  other  defences,  a  prior  action  pending 
fbr  the  same  cause  &c.,  and  on  reference  of  the  latter  issue  W  consent,  the 
referee  reported  upon  It  in  bvor  of  the  defendant,  the  court  ordered  the  com- 
plaint to  be  dismissed  without  a  trial  of  the  other  issues,  no  exceptions  being 
taken  to  the  report  of  the  referee  (Blydenimrgh  v.  Borgl,  6  Duer,  B57), 

4.  Where  alter  an  answer  of  another  action  pending  a  judgment  is  obt^ned 
in  the  fliet  action,  Ihe  defendant  should  obtain  leave  to  set  up  the  &ct  by  an 
amended  or  supplemental  answer  (Bendriekt  r.  Decker,  36  Barb.  298). 

«.  ASBaolt — The  complaint  alleged  that  "on,  or  about  Ui^  18(A  day  of  Deeem- 
her,  1849,  at  Marcelius,  the  defendant  wrongfully  made  an  assault  on  the  said 
A.  B,"  The  answer  denied  "that  on  or  aboal  the  Wh  day  of  Deeanher,  1849,  at 
the  town  of  Marcellus,  or  at  any  oiher  pliae,  he,  tlic  defendant,  wrongfully 
made  an  assault,"  &c.  It  was  held  that  the  answer  was  virtunJIj  an  adniissioa 
that  the  defendant  made  the  assault,  and  was  at  moat  a  denial  of  Ihe  time 
wlien,  and  the  place  at  which,  tlie  assault  was  made  {Baker  v.  BaSq/,  16  Barb. 
SG),  and  lee  anU,  page  221  b. 

f.  Where  the  answer  admilted  the  assault,  but  denied  that  it  was  of  the  na- 
tore  or  extent  stated,  held  this  formed  no  issue  {Sehnnderbeck  v.  Worth,  8  Abb. 
87  i  Lane  v.  Oilbert,  9  How.  ISO) ;  and  that  plaintiff's  remedy  wsa  to  move  for 
Judgment  on  the  answer  as  Mvolous.  (Id.)  Bee,  however,  MittgaUns  dream- 
Haneet,  arM,  p.  278,  b. 

g.  An  alleged  assault  by  plaintiff  on  defendant  at  the  same  time  aa  the  BS' 
BBult  alleged  in  the  complaint,  cannot  be  set  up  as  a  counter-claim  (Sehnadtr- 
beek  v.  WortA.  8  Abb.  87 ;  BarAf/le  v.  Euglut,  83  Barb.  820). 

it.  DiachargB  under  insolvent  or  bankrupt  act — A  plea  of  discharge  un- 
der an  insolvent  act  must  diEitinctly  state  every  fact  which  was  nccessarv  to  give 
the  discharging  officer  jurisdiction  in  the  firiit  Instance  (Suiters  v.  Tobiat,  3 
Paige,  838) ;  and  these  essential  requisile?  cannot  be  by  mere  recitals  In  the  di»- 
Charge  set  out  in  the  plea  (7  Johns,  75:  1  Cow.  818;  3  Wend..  247;  G  id. 
43B);  and  as  to  a  discharge  under  the  late  bankrupt  act,  see  it'Gormickv.  Pick- 
erin^,  4  Corns.  276 ;  Coatfn  v.  Smrr.oiu,  4  Barb.  403 ;  Fot  v.  Woodruff,  9  id.  498). 
An  insolvent  discharge  obtained  pending  an  action  must  be  pleaded,  if  th<i 
defendant  has  an  opportunity  for  so  doing,  and  if  he  neglects  to  make  such  de- 
fence, and  Uie  plaintiff  obtains  judgment,  the  court  will  not,  on  motion,  slay 
proceedings  on  the  judgment  \l^riee  v.  Pelen,  16  Abb.  197). 

i.  OoodB  aold.— in  an  action  for  tlie  price  of  good»  sold,  &c.,  against  sev- 
eral defendants  alleged  in  the  complaint  to  be  partners  in  business,  one  of  tiie 
defendants  answered  llmt  he  "  never  was  s  co-partner  "  with  the  other  defend- 
ants, naming  them ;  and  the  answer  was  held  sufficient  to  form  on  issue  (Cbrn- 
Mip  V.  Haight,  1  Code  Rep.  72).  To  a  complaint  for  goods  sold,  the  defendant 
answered  that  the  plaintiff  agreed  to  take  his  pay  in  brick  from  the  yard  of 
Van  Cortland,  that  defendant  accordingly  purchased  a  quantity  of  brick,  for  a 
ftum  CTceeding  the  demand  of  Uic  plaintiff,  i>t  said  yard ;  wliich  was  delivered 
"  as  directed  by  the  plaintiff,"  Held  that  whetlier  the  answer  was  considered 
as  a  counter-claim  or  not,  it  constituted  a  defence  (Leaii  v.  Adier,  11  How. 
16B). 
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477 ;  3  Sutnd.  PI.  mi  Ev.  117),  and  aee  BonMIr.  JoAiutmnS Barb. 559), Bierne 
T.  AmJ  (1  Seldeo,  05),  Eargotu  t.  iStoni:  (vl  72),  JUen  t.  iAial)';u  (5  Duer,  335), 
Cbidm  T.  ir«)itti?iiw  (1  Code  Rep.  72>  As  lo  s  defence  of  breach  of  warraaty, 
tee  L»mm  v.  TrvS  (13  How.  S48k  J&rufeS  v.  :S{a!fe  (8  M.  ft  W.  441),  G<i:U»R>i«  v. 
Z<>miMa(4Bos«.  8e;&S'd25K.  Y.  8M),jncAt<bv.  Boeriim  (6  Abb.  200),  in 
BoU  lo  sectiOD  160,  fxict 

a.  To  a  complaint  for  gooda  sold  and  delivered,  and  work  and  labor,  claim- 
ing $197,  the  anawer  was  that  the  gooda  were  furnished  and  labor  performed, 
under  a  contract  at  slipalated  prices,  amounting  to  $181,  but  they  were  worth 
no  more  than  $173 ;  held  that  the  defendant  might  reduce  the  recovery  by  ev- 
idence of  defects  in  the  goods,  or  work  performed  upon  them,  under  uie  con- 
tract, 6.  g.,  that  a  chandelier  which  the  plaintiff  sold,  and  agreed  to  bang,  fell, 
fimn  a  defect  in  ita  construction,  or  of  the  skill  in  hanging  it ;  and  t  his,  not- 
withstanding the  defect,  was  not  discovered  until  after  issue  joined  (Mojf^  v. 
&iel»«,18N.  T.S23). 

ft.  Judgment  raoorerad.-'In  an  action  against  one  of  several  Joint-con- 
tractors, it  is  a  good  plea  that  judgment  baa  already  been  obtaioed  by  the 
pluntiff  gainst  another  joint-cootractOT  fbr  the  same  identical  debt,  although 
thepl^ntitf  bas  obtained  no  fttdls  orhifljudement.  Such  an  answer  is  in  bar, 
not  in  abatement  {King  v.  floor,  1  New  Pr.  Cas.  72).  So  a  recovery  sjjainat 
one  of  two  joint-debtora  is  a  bar  to  an  action  against  both  (Brnttm  v.  FftMe,  B 
AbbL  28).  A  former  recovery  in  an  action  br  an  agent,  is  a  defence  to  an  ac- 
tion by  the  principal  (Kent  v.  Hucbon  Riter  "k.  R.  Ompany,  32  Barb.  378). 
■  la  the  defence  that  the  cause  of  acUim  i 


Is  the  same  aa  one  on  which  a  recovery  has  alrearly  been  bad,  should  in  some 
form  aver  the  identity  of  the  causes  of  action  (3  Chit.  PI.  028 ;  PliAip*  v.  Berkk, 
16  Johns.  137 ;  8ea>r  v.  Sturga.  16  N.  Y.  658i ;  and  that  the  action  was  be- 
tween the  same  parties  or  their  privies  {Qoddard  t.  BeTiton,  15  Abb,  191). 

d.  To  constitute  a  "  recovery  "  which  will  be  a  defence  to  a  a jbsequent  ac- 
tion for  the  same  cause,  the  recovery  must  be  by  the  juderaent  of  a  court  or 
other  competent  tribunal  (Cat&Tiutn  v.  Bean,  2  Hilton,  811).  A  payment  after 
action  commenced  and  before  judgment  is  not  sucb  a  recovery,  (id.)  See,  as 
tojndgment  in  one  action  being  8  bar  to  another,  CoSura  v,  Woodvmrth,  81 
Barb.  381 ;  Beainger  v.  Craigw,  id.  534 ;  Donooan  v.  fivnt,  7  Abb.  29, 

e.  Jnstlfioatlonof  arrest  on  jn.itloe'8  warrant — An  anawer  Justifylag  en 
arrest  upon  a  warrant  issued  by  a  justice  of  the  peace  in  a  civil  action,  need 
not  allege  that  the  action  iu  which  the  warrant  was  issued  was  brought  before 
ajuaticeof  the  town  where  eitherof  the  parties  resided,  or  before  a  justice  of 
the  town  in  the  same  county  next  adjoinmg  the  residence  of  one  of  the  parties, 
or  that  the  defendant  had  absconded,  £c.,  nor  that  at  the  time  of  iaauing  the 
summons  in  such  action  the  defendant  was  a  resident  of  the  county  in  which 
the  justice  resided  [Foster  v.  Biaen,  13  Barb.  547). 

/  Lea-re  and  llosnaa.^A  defence  of  leave  and  license  must  be  pleaded 
[BaigM  v.  Badgdeg,  15  Barb.  499 ;  Beaig  v.  Svartkout,  33  Barb.  298| ;  It  need 
not  state  any  conaideration  {Pierrt^ord  v,  Barnard.  S  Sclden,  388).  Leave  and 
Hoenae  is  no  defence  to  an  action  on  a  breach  of  bond  by  a  deputy-sheritT  by 
nedectJng  to  return  a  writ,  &c  (ffortv.  Bradu,  1  Band.  826 ;  Thomai  v.  BvUbA, 
18  Barb.  13). 

g.  Matter  oocrotring  after  action  oommenoed.— Where  matter  of  defence 
occnis  afl^r  the  commencement  of  the  action,  and  before  answer,  it  may  be  set 
up  by  answer  (3  Edw.  Ch.  R  IIU ;  8  How,  414'.  Thus,  if  intermediate  the 
commecceraent  of  the  action  and  the  time  of  putting  in  the  answer,  the  de- 
fendant has  satisSed  the  plainti^s  claim  [whetiier  it  be  on  contract  or  tort],  bo 
may  set  up  this  fact  In  hia  answer,  as  a  defence  to  [the  further  maintenance  of] 
the  action  {WiiUi  v.  Chipp,  6  How.  568).  So  if  delendant  is  discharged  under 
an  insolvent  act  {Price  y.  Pettrs,  16  Abb.  197 ;  and  sec  aatt,  p.  280  h). 

K  Maoiled  woman. — In  an  action  against  a  married  woman  to  charge  hv 
Kparale  estate,  and  where  her  coverture  is  alleged  in  tho  complaint,  an  au- 
■wet  that  she  Is  a  married  woman,  or  duiylng  that  ahe  ie  a  married  woman. 
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or  bad  a  eeparate  eitate,  l^  since  the  law  of  1860,  InsniBcieat  {Aitk«n  y.  Clark, 
le  Abb.  S28). 

a.  Hon-joindar  of  b  pnrty  dtCmcUnt — If  a  derendant  insiats  that  hia  lia- 
bility is  JoLut,  and  that  others,  who  arejointlj  liable  with  bJm.Bboald  be  Joined 
In  the  action, — as  he  alwaya  msj  where  Buch  la  the  fact, — he  must  not  only 
plead  the  oon-joinder,  but  in  so  doin^  must  point  out  in  his  answer  all  those 
who,  he  claima,  ahould  be  made  parties  defendant  (fbteler  y.  Kennedy,  3  Abb. 
8S1) ;  stiould  allege  that  ench  persona  are  alive  [Woodar  v.  Oliamlttrlain,  SB 
Barb.  S02),  [and  within  the  jnnsdiction  of  the  court].  Bat  the  defect  is  cured 
by  proof  on  the  trial,  without  objection,  Uiat  the  deiendant  noD-Joiiied  is  liv- 
iag-    (.Id-) 

b.  Plaintiff  not  the  real  party  In  interest — To  an  action  on  a  promissory 
note, — payee  sf^nst  maker, — the  answer  set  up  that  "  the  plaintiff  is  not  the 
sole  owner  and  holder  of  the  note  but  owns  the  same  jointly  with  one  A.  C 
W.,  and  "  therefore  the  plaintiff  is  not  individuaUy  entitled  to  recover  asalnst 
the  defendant," — on  motion  the  answer  was  adjudged  "  clearly  fiivulous,  and 
that  it  ought  to  have  gone  on  and  negatived  that  the  plaintiff  was  a  trustee  of 
am  express  trust  as  to  A.  C.  W.'s  interest,  or  otherwise  enUtled  to  sue  without 
Joining  A.  C.  W,  {Tompkim  v,  Aeer,  10  How.  800) ;  and  an  answer  which  stated 
that  the  plainliff  is  not  the  holder  or  owner  of  the  note  sued  on,  and  that  S. 
F.  B.  is  the  owner  and  party  in  interest,  was  on  demurrer  held  insufficient 
(Browi  V.  Byckmaa.  12  id.  818 ;  contra^  see  TamiiUr  v,  Cattard,  17  Abb.  187; 
Arrangoi*  v.  FrcaeT,  3  Hilton,  S44).  So  an  answer  which  alleged  that  the 
phiintiff  is  not  the  real  party  in  interest  {Fotdiek  v.  Oroff,  23  How.  158) ;  or 
that  the  plaintilf  "  is  not  the  laviful  holder  and  owner  of  the  note  "  is  inanS' 
i^nt  to  admit  evidence  that  the  plaintiff  is  not  the  "  holder  and  owner  "  {Sedeg 
T.  EagdL,  17  Barb.  B30) ;  and  so,  too,  an  answer  which  alleged  that  tlie  plaintiff 
is  not  the  real  party  in  interest  therein,  nor  is  he  an  executoror  administrator, 
or  a  trustee  of  an  express  trust,  or  a  person  expressly  authorized  by  statute  to 
sue  without  joining  with  him  the  person  for  whose  benefit  the  suit  is  prose- 
cuted,— was  on  demarrer  held  insufBcient  for  not  staling  the  facts  on  which 
the  defendant  relied  to  show  that  the  plaintiff  was  not  the  real  party  in  in- 
terest (fluMefl  v.  Ciapp,  8  Code  Rep.  64 ;  4  How.  347 ;  7  Barb.  483 ;  BenOeg  t. 
JoTie*.,  4  How.  202).  To  a  complaint  by  an  assignee  of  a  mortgage  to  forecloM 
same,  llie  defendants  answered  denying  that  Uie  mortgage  was  ever  aarigned  \o 
the  plaintiff,  and  that  if  the  mortgage  was  ever  sold,  it  was  sold  to  B.,  one  of 
the  defendants,  and  If  It  was  ever  assi^ed  to  the  plaintiff  it  was  in  trust  for 
B.,  and  that  B.  was  the  true  plaintiff  in  inlcreat.  On  demurrer  the  answer 
WHS  held  insufficient,  as  avoioing  without  cont^ingtho  cause  of  action,  as 
hypothetical,  as  avoiding  and  denying  one  and  the  same  all^Mion,  and 
for  attempting  to  show  payment  argumentatively  (ArUmr  v.  Sroalu,  14  Barb. 
SS8). 

e.  Dl»(woe. — To  a  complaint  for  a  divorce  by  a  wife  against  her  husband 
charging  cruelty,  the  defendant  may  in  his  answer  show  the  provocation  given 
by  the  wife,  and  which  led  to  the  alleged  act  of  cruelty  IDevraiant*  v.  Deirais- 
mt»,  3  Code  Rep.  134 ;  and  see  Supreme  Court  Rule  86). 

din  an  action  for  divorce  on  the  ground  of  adultery,  defendant  cannot  inter- 
poee  the  defence  of  cruel  and  inhuman  treatment  and  abandonment  of  de- 
fendant by  plaintiff  [GriMn  v.  GnJSn,  23  How.  183) ;  nor  the  defence  of  jAgH- 
eat  incapacity  of  plaiiiti^  where  more  than  two  years  have  expired  shice  tiie 
marriage  without  any  action  for  a  dissolution  on  that  ground.    (Id.) 

t.  Can  adultery  of  the  plaintiff  be  interposed  as  an  answer  in  on  action  for 
Avorce  on  the  ground  of  cmel  and  inhuman  treatmenL  Query.  (MeNamara 
T.  McNamara,  9  Abb.  18), 

/  In  an  action  for  a  divorce  fbr  adultery,  an  answer  of  adultery  on  the  part 
or  the  plaintiff  ia  a  complete  defence  and  ground  for  afflnnative  relief  to  de- 
fendant (Hofftnan  Referee,  Anon.  17  Abb.  48). 

g.  ^loape. — In  an  action  against  a  sheriff  for  an  escape  founded  on  the 
statute  and  not  merely  for  damages,  the  insolvency  of  the  prisoner  is  no  de- 
fence (BomM  v.  WAZatt,  11  Abb.^  i  IS  How.  664;  afi'dl3Abb.446i  BSBnIi. 
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S14;  aadMeibnMT.  Ora»r,4BoBW.S84;  JfitCVMrVT.  VQM, •». 648 ;  £mnw 
T.  Oraer,  «t  891). 

a.  Prareclomre.— In  a  Bnit  to  rorecloHe  k  mortgage,  the  comfd^ut  alleged  tha 
nnJring  by  the  defendant  of  a  bond  conditioned  for  the  pajment  of  a  certain 
■um  and  interest ;  and  that  if  dcfoulc  sbould  be  made  in  payment  of  tbe  inter- 
est, tbe  principal  ehoold  immediately  become  due ;  and  tbat  the  mortgKe 
contained  the  like  conditions  as  that  contained  in  the  bond.  Tbe  answer  £»• 
nied.  Uiat  tbe  mortgage  contained  any  such  coniJilion  as  alleged.  It  was  held 
■that,  the  answer  was  msafflcient,  aad  that  it  did  not  take  txnue  on  a  material 
ftUegation  {Dimm  v.  Dunn,  15  N.  Y.  498,  revcrsine,  8.  C,  IHinon  v.  Bridget,  8 
Hour.  IS).  To  have  r^sed  a  material  issae  the  defeDdant  ahoald  have  either 
denied  the  deed,  or  set  out  the  condition  verliatim  for  tbe  Judgment  of  tbe 
ooart  {id.;  see  ante,  p.  S73  e). 

b.  Where  the  complaint  fobely  alleges  that  no  proceedings  at  law  hare  been 
h&d  for  the  recover;  of  the  debt  secured  by  the  mortgage,  an  answer  that  tha 
plainUff  before  the  commencement  of  the  action,  recovered  a  Judgment  at  law 
B>r  the  debt  secured  by  the  mortgage,  would  be  snfQcient.  without  a  oegativa 
KTenneiit,  that  an  execution  had  not  been  issued  on  such  Judgment,  and  n- 
tamed  nnaatisfled  (JVL  JUver  Bank  y.  Boga-a,  8  Paige,  046). 

«.  In  am  action  lo  forecloee  a  purchase  money  mortgage,  where  no  covenant 
in  the  conveyance  to  the  mortgagor  is  broken  and  there  is  no  fraud,  it  is  no 
det(3>ce  that  at  the  time  of  the  conveyance  and  mortgage  the  premises  were 
encumbered  by  au  unexpired  lease  thereon  ISandf&rd  v.  Traxen,  7  Bocw. 
4B8). 

d,  A  defendant  against  whom  no  personal  claim  is  made  cannot  interpose  a 
set  off  (JV^  Fin  Iju.  Co.  v.  McKay,  31  N.  Y.  191). 

&  A  grantee  of  the  mort^w^r,  su^ect  (o  the  mortgage,  cannot  allege  tisoty 
in  the  mortgage  (Jforrit  v,  Floj/d,  5  Barb.  130). 

/  in  an  action  lo  foreclose  a  mortgage  accrued  due  by  nonpayment  of  in- 
terest, it  is  no  defence  that  def^dant  was  unable  to  And  plaintiff  to  make  the 
payment  {Dmg/U  v.  Wtbiter,  19  How.  349 ;  and  see  Firri)  t.  FeirU,  16  id.  103). 

8ee,  Ututy. 

g,  BvlctlcnL— Aq  answer  setting  op  an  erictlon  aa  a  defence,  must  state  an 
eviction  or  expulsion  of  the  defendant  fWim  tlie  demised  premises  and  the 
keeping  bim  out  of  possession  until  after  the  rent  became  due  ( Fisrnant  y. 
An^,15N.  Y.  393i  KWfm  t.  Av«,  14  How.  116  j  5Abb,  1;  and  see  Fiek 
T.  BUer,  14  Bow.  lES ;  Cairter  v.  Burr,  S9  Barb.  S9).  Not  giving  poeseedon  is 
not  an  eviction  {SarB>ut  v.  Post,  1  Bosw.  28).    See  Bent. 

k.  Hqnitable  dofenoea. — Under  the  head  of  ei^aitable  defencce  are  included 
all  matters  which  would  have  authorized  an  application  lo  the  court  of  dian- 
cery  for  relief  aniinst  a  Ie«il  liability,  but  whlcn  at  law  could  not  have  been 
pleaded  in  bar  (iMwn  v.  Pearce,  3  Keman,  IG6  \  1  Abb.  103). 

L  A  defence  purely  equitable  may  be  interposed  to  a  cause  of  action  strictly 
Wal  {Foot  V.  Sprague,  13  How.  855 ;  Bujd  v.  mutneri  Loan  and  Tnttt  Co..  8 
»£418;  BuTsett  v.  BieaeH,  S  How.  1B2  ;  Mnman  v.  Judim,  13  Barb.  639); 
indeed  a  defendant  muil  avail  himself  of  such  a  defence  in  this  way ;  for  it  is 
no  longer  allowable  lo  bring  an  action  merely  for  the  purpose  of  restr^nlng 
the  prosecution  of  another  action  pending  in  the  same  court  {Id.  AuAum  Citjf 
AtnJ:  V.  Ltonard,  20  How.  193).  A  defence  that  a  deed  absolute  on  its  face 
waa  Intended  aa  a  mortgage,  is  available  in  any  action  {Dapard  v.  Waltridga, 
IS  K  Y.  879). 

J.  Defenoe  to  aotton  on  a  judgment. — In  an  action  on  a  Judgment  the 
d^endant  can  set  np  as  a  defence  no  matter  which  existed  anterior  to  tbe  Judg- 
ment (Biddk  V.  WOmu,  1  Peters,  68fl ;  4  Abb.  293  n] ;  he  may  set  up  as  a  defence 
that  the  Judgment  was  obtained  by  fVaud  (Dobtoit  v.  l^ree,  2  Keman,  156). 
The  answer  of  no  such  record  to  an  action  on  a  Judgment  of  a  nster  Btale, 
draws  nothing  into  issue  except  the  elistence  of  the  record  {Qoodrich  v.  •Ten- 
Jb'ru,  6  Ham.  Is).  Bach  an  issue  is  for  the  court,  not  for  a  Jury  {Bar^  v. 
J&CJur^SBhtckCU).    AJodgment  of  a  State  court  has  the  credit,  validly, 
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and  effM,  in  every  other  State  within  the  TJDited  States  which  it  had  in  the 
State  where  it  waa  rendered,  and  whatever  pleas  would  be  eood  to  a  sail 
thereon  in  such  State,  and  none  others,  can  be  pleaded  in  any  otKer  court  with- 
in the  United  States  (aampion  y.  Cora^,  4  Pet.  Good.  R  242 ;  S  Wheat  R.  284 ; 
Jfiltb  T.  Dtiryee,  T  Cranch,  481 ;  2  Pet.  Cond.  R.  GTS). 

a.  FnadJ—To  render  a  defence  of  false  representations  complete,  it  must 
be  alleged  in  addition  either  that  the  defendant  waa  misled  b;  the  represeota- 
tions,  or  that  his  belief  in  their  truth  induced  him  to  enter  Into  the  contract 
(Fan  ite  aiTKtev.  i/o^i,  18  How,  468).  Where  fraud  is  set  up  as  a  deffcnce  to  an 
action  on  contract,  the  defendant  must  aver  in  his  answer,  that  be  has  done 
all  in  his  power  to  restore  the  pl^ntiff  to  his  former  condition,  otherwise  he 
cannot  prove  the  fact  on  the  tnal  (D/niendinf  v.  Beardtley,  S3  Barb.  B.'iT).  If 
one,  when  sued  for  a  breach  of  a  contract  to  employ  another,  relies  on  the 
defence  that  he  was  induced  to  make  Uie  contract  by  fraud  of  Uie  plainti^ 
he  should  so  state  in  his  answer  ;  if  he  discharged  the  employee  for  improper 
conduct  he  shonld  state  what  that  impropriety  was ;  if  for  a  failure  to  do  the 
work  contracted  to  be  done  he  should  state  in  what  particular,  and  the  work 
which  he  biled  to  do  must  appear  to  be  such  as  is  required  by  the  contract 
8ugg  v.  Bloa,  17  Mo.  R  (2  Ben.),  858). 

6,  Paymont — The  proper  mode  tor  a  defendant  to  avail  himself  of  tlie  pre- 
sumption of  payment  aristiufrom  lapse  of  tiine,  is  a  plea  of  paynient  (/7«n^ii>ri 
V.  I£md«r«aa,  8  Deoio,  314 ;  FeUer*  v.  Lee,  2  Barb.  489 ;  Uorm  v.  FanMft  Loan  A 
TrttaCg.,\8id.,^Mj  Poilitmiy.  Tayior,  1  Code  Rep.  N.  S.  174;  .Vartwi  v. 
Qage,  6  Sold,  308;  *  T.  Ufelm.  and  Trua  Co.  v.  Covert,  20  Barb.  4361.  An 
answer  of  payment  not  stating  when  the  payment  was  made,  will  be  constru- 
ed as  a  payment  before  the  commencement  of  the  action  {Boyd  v.  Wetkt,  2 
Denio,  822).  It  should  state  that  the  payment  was  after  Uie  cause  of  action 
accrued,  but  the  day  of  payment  is  not  necessary  to  be  stated  {&Mlii^v,i>>^, 
6  Bing.  N.  C.  37).  An  answer  of  payment  to  the  wife  of  the  plaintiO*  and  ac- 
ceptance by  her  in  satis&ction,  must  allejre  that  she  was  authorized  by  Iho 
Slaintiff  to  receive  payment  {OJjley  v.  Clay,  2  Man  and  &  G.  173 ;  2  Scott,  N. 
.  372).  An  answer  tliat  the  defendant  gave  bis  check  to  the  plaintiff  for  tlie 
Amount  due,  tbat  the  plaintiff  retains  it,  and  it  is  still  outstanding,  does  not 
amoimt  to  a  pajiment  nor  to  any  defence.  Such  an  answer  to  coitstitule  a  de- 
fence should  also  allege  [that  the  cbecll  bad  been  paid  or]  that  tlie  plaintiff 
had  parted  with  the  control  of  it  (Strong  v.  Bteneta,  4  Duer,  (168  ;  Bradford  v. 
K«,  18  Abb.  31;  Hooylandv.  Wight,  7  Bosw.  394).  The  giving  a  negotiable 
note,  and  its  acceptance  by  the  pl^ntiff,  although  not  payment  is  suspension 
of  the  right  to  sue  (Qelior  v.  Seiias,  4  Abb.  103). 

:.  On  each  half-year's  settlement  for  the  rent  due,  the  landlord's  sewer  n 

itch  bod  been  pa' '  ■      -     ■  >,         .      .   .  ... 

_  It  by  Uie  tenant, 

Bucli,    Heldthalit _.._    =.     -  -  -  j:  - 

and  give  the  foregoiug  facts  in  evidence  {Brantton,  v.  Bsbiiu,  4  Bing.  11; 
Wade  V.  WiUoit,  1  East,  200 ;  WoJter  v.  AndTemt,  1  Horn  &HurI.  89). 

d.  In  an  action  against  the  maker  of  a  note,  an  answer  which  alleged  that 
the  note  was  paid  and  satiaGed  to  plaintiff  by  a  third  person  for  wliOK  accom- 
modation it  was  mads,  will  warrant  evidence  of  any  fccts  amounting  to  flCH^ 
ftl  payment  by  such  third  person  {Phrmtrt  ffk  cfL.  I.  v.  SA^rman,  6  Bosw.  181). 

e.  The  answer  of  payment  does  not  admit  the  amount  due,  as  claimed,  if 
the  defendant  does  not  prove  his  plea,  the  plaintiff  must  prove  the  amount 
due  as  on  a  judgment  for  defeult  of  an  answer  (.V.  T.  Dry  Dock  Go.  v.  J/'/n- 
(D»ft,5Hill,290). 

/.  Payment  aiter  action  commenced,  see  37  How.  187). 

g,  pBilannanc& — Under  an  averment  of  performance  by  a  defendant  of  his 
part  of  the  contract,  the  breach  of  which  is  alleged  as  a  cause  of  action,  he 
cannot  g^ve  evidence  in  excuse  of  non- performance  [OaJdey  v.  Morton.  1  Ecr- 
nan,  33 ;  CrandaU  v.  Clark,  17  Barb.  leB).  A  plea  in  excuse  of  perforraanct; 
may  be  pleaded  ( Webb  v.  Jame»,  8  M.  A  W.  645 ;  1  Dowl.  N.  B.  38 ;  Clark  v. 
CmadiM,  27  Barli^  73) ;  but  such  a  defence  cannot  Iw  admitted  under  a  plea 
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duitUuplaiiitiffwasiiriiiTedof  UsownwTonc  {WNtt  r.  AiudeOylTLAW. 

a.  Statute. — Where  a  Btatnte  is  relied  upon  to  defeat  a  common-law  right, 
the  facts  rendering  Ihq  statute  applicable  must  be  distinctly  alleged,  and  not 
left  to  mere  inference  (HOieT  v.  Ratter,  4  K  D.  Smith,  234).  "  In  Betting  up  B 
defence  under  a  public  statute,  it  ia  not  neceflsary  that  the  pleader  should  set 
forth  the  statute  in  hia  plea,  or  that  he  should  allege  the  existence  of  a  statute 
of  which  the  court  is  bound  to  takr  notice  judicially.  It  is  sufflcient  for  him 
In  slate  the  facts  which  are  neceasarj  to  bnng  the  case  within  the  operation 
of  Uie  statute.  The  court  will  then  judicially  notice  the  existence  of  the  stat- 
ute, and  declare  its  legal  effecla  upon  the  case  aa  made  by  the  pleadings"  [Bo- 
goT^iu  r.  Tnnity  Chunk,  4  Paige,  167 ;  and  to  the  same  effect  is  Mitf.  PL  258 ; 
Beames  PL  164) 

b.  Statnte  of  Umltationa. — Where  it  appears  on  the  (kce  of  the  complaint 
that  the  period  of  limitation  has  elapsed,  the  defendant  cannot  demur  for  that 
cause,  but  should  answer  setting  up  the  statute  in  bar  ( FoorAiu  v.  VowMti, 
24  Barb.  150 ;  see  anU,  ^  74,  and  note). 

e.  An  answer  which  stated  that  plaintiff'  ought  not  to  hare  hia  action 
a^iust  defeadant, "  becanse  the  cause  of  action  mentioned  in  the  complaint 
did  not  occur  to  plaintiff  at  any  time  within  six  years  next  before  the  com- 
mencement of  the  action,"  held  a  sufflcient  answer  (fieU  v.  YaU*.  S3  Barb. 
627).  An  answer  of  Che  statute  by  an  executor  should  not  notice  the  eighteen 
months  which  by  3  R  S.  448,  g  8  is  in  effect  added  to  the  di  yeara  limitation 
(Benjamin  t.  Be  0-root,  1  Denio,  151 ;  see  ante,  p.  S8e). 

dL  Tender. — As  a  general  rule  a  tender  roust  be  unconditional.  But  negotia- 
ble paper  Is  an  exception.  The  tender  of  payment  of  a  negotiable  note  ma^ 
be  coupled  with  the  condition  of  its  delivery  {Wtider  v.  Sulye,  8  Barb.  408). 

a.  An  answer  of  tender  before  action  should,  besides  alleging  the  tender 
and  r«fnsal,  also  allege  that  defendant  is  still  ready,  and  that  he  has  always 
been  ready  to  pay  (TfiMsr  t.  Sedye,  8  Barb,  408;  Kortright  t.  Cad;/,  fl  Abb. 
858 ;  28  Barb.  490 ;  Lirington  t.  Harridan,  2  E.  D.  Smith,  197 ;  Brmen  v.  Pir- 
gujDR,  2  Denio,  196).  And  the  amount  tendered  must  t>e  brought  into  court 
lid.  ;  Simpaim  v.  French,  2S  Bow.  464  ;  Lttrin^iton  t.  Uarriaon,  3  B.  D,  Smith, 
1S7) :  but  lem^  the  answer  need  not  allege  the  pajment  inio  court  (Sheridan 
T.  Smith,  3  Hill,  540).  But  notice  of  the  payment  hito  court  mast  be  given  to 
the  plahitiff's  attorney,  or  he  will  be  justified  in  retumin?  :in  answer  setting 
up  the  defence  of  a  tender  before  action  (Sin^aon  t.  i''reneA,  2S  How.  464  K  By 
bringing  money  into  court  a  defenrtant  does  not  waive  a  tender  before  ac- 
tion commenced,  and  which  he  sets  up  as  a  defence  ( Wilder  v.  Bteiye,  8  Barb. 
408  A  but  the  pl^ntiff  is  in  anr  event  entitled  to  the  amount  tendered  ( Wood  t. 
flrry,  1  Barb.  IIB ;  Logw  \.  GSUek,  1  E.  D.  Smith,  808) ;  as  to  the  tender  on 
note  parable  in  specific  articles,  see  BSiinge  v.  Vavderbeck,  2Z  Barb.  546 ;  Binvp- 
■m  T.  AmeA,  20  Uow.  464). 

/.  A  defence  of  tender  i^ler  action  commenced,  mnat  state  the  amount  ten- 
dered, which  should  include  interest  and  costs  to  the  time  of  the  tender  (The 
itepfe  V.  Baiiker,  8  How.  258) ;  and  that  amount  must  be  paid  into  court.  (Jd.  ; 
and  see  3  R  8.,  6SS,  §g  20-23  ;  see  3  Hill,  G38 ;  and  see,  Payment  inio  Oaurt, 
mipra,e). 

g.  Evidence  of  the  waiver  of  a  tender  by  the  opMsite  party  1»  competent 
and  BoiBdent  to  support  the  averment  ofa  tender  iBebnei  v.  Hairnet,  G  Bclden, 
SKI).  This,  however,  has  relation  to  a  tender  forming  no  part  of  the  contract 
and  to  cases  in  which  the  tender  is  a  substitute  allowed  by  a  law  for  an  actual 


would  not  be  eost^ned  by  evidence  of  a  waiver  (Id. ;  see  Ckil^  v.  Morton, 
I  Keniau,  30). 

A  Vmaij. — A  deface  of  usury  must  aver  clearly  every  particular  necesssrf 
to  establish  the  usury  charged,  and  must  distinctly  negative  every  euppoaablo 
bet  which,  if  tme.  would  render  the  transaction  innocent  or  lawM  (Banla  v. 
r<M  Antwerp,  S  Abb.  411 ;  15  How.  39).  In  an  scUon  to  foieclose  a  mortgage 
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■Binswer  'wlilchaIlmd"aattlieinortgaM,  klOiongb  dated  on  a  eertaln  Sa,y, 
was  not  executed  uotu  a  certain  otber  day  thereafter,  and  tltat  it  wai  to  secure 
ft  loan  not  made  nntil  ttie  day  H  was  eEscnted,  that  it  wae  ao  autAdated  fbr  the 
purpose  of  reaervingexoeseive  interest,  and  plaintiff  did  thereby  reMrreezceft- 
slve  interest,  but  the  answer  did  not  aver  thiu  sucli  excoes  of  interest  was  ever 
eroded  or  paid,  not  deny  that  the  loan  was  engaged,  and  the  maaej  set  apart 
by  the  lender  for  the  borrower  from  the  dale  of  the  mortgage,  was  held  [n- 
snfflcient  as  a  defence  of  usury  {id.).    The  precision  of  statement  formerly  re- 

?uired  has  not  Iveeen  relaxed  by  the  code  {Mannine  y.  Tyitr,  21  N.  Y.  MT  ; 
"vtUr  t.  WrigU,  22  N.  Y.  472).  The  answer  should  state  the  lemu  of  th« 
contract  and  the  quantum  of  tbe  oanrious  interest  {_Qoald  v.  Bomer,  13  Barb. 
601 ;  Qriggi  t.  Omm,  81  Barb.  100).  But  an  answer  was  held  sufficleot  which 
staled  an  agreement  to  give  more  than  le^  Interest,  and  Uiat  the  leader  de- 
ducted fixim  the  amoont  for  which  with  interest,  the  note  was  made  "  about 
enough  as  he  said  to  buv  a  barrel  of  flour,  which  amount,  as  defendant  be- 
lieves,  was  seven  or  eight  dollara  "  {Dagoiv.  iSimmonj,  23  N.  T.  491). 

(L  To  predicate  the  defence  of  usury  in  the  transfer  of  a  note  lo  the  plain- 
tiff^ the  answer  should  show  tbat  the  note  sued  on  never  had  any  valid  exist- 
ence as  a  contract,  at  the  time  It  was  discounted  by  plaintiff  {BvrraU  v.  Bowen, 
21  How.  STB).  An  alieKBtion  that  the  note  never  had  any  validity  as  against 
defendants  is  a  concluaUin  of  law  merely  {id.). 

l.  It  is  not  sufflcieni  Co  allege  that  "  said  note  was  usurious  in  its  inception," 
and  that  the  payee  knew  it  was  "  executed  to  mII  usuriously  above  the  rate  of  7 
per  cent  per  annum"  (Go«W¥.flbm«7-,13  Barb.  601;  Curtuv.Jfas/en,  11  Paige,  15), 
Nor  would  it  be  sufBcient  to  allege  that  the  note  was  negotiated  at  a  rate  of  in- 
terest exceeding  t?  per  annum  upon  the  one  hundred  dclTars,  snd  thstthcplsja- 
tiff  look  the  said  note  at  such  usurious  rate  of  interest  {iiorrit  v.  SaUery,  6 
Abb.  75).  And  where  the  defendant  wishes  to  set  up  tlie  defence  of  usury  upon 
tbe  ground  that  tbe  securities  alleged  to  be  uaorious  were  Srst  sold  iu  another 
State,  in  violstion  of  tbe  laws  of  that  State,  he  must  allege  what  those  laws 
were  at  the  lime  of  such  a  sale,  and  the  facts  which  rendered  Uie  transaction 
usurious  under  those  laws  VOurUt  v.  Uatlen,  11  Paige,  IS ;  Otttkr  v.  WrioJu, 
aaN.  Y.  472). 

e.  Corporations,  which  includes  all  associatlone  and  j<^nt.etock  companlee 
haviuEanyof  the  powers  and  privileges  of  n  corporation  not  possessed  by 
Individuate  or  partnerships,  are  forbidden  to  interpose  the  defence  of  usury 
(Laws  1860,  p.  834),  Since  that  statute  a  receiver  of  a  corporation  appointed 
under  tbe  statute,  "  concerning  proceedings  sgaii.st  corporations  in  equity," 
cannot  set  up  the  defence  of  usury  in  any  singe  of  the  cause,  not  even  at  tbe 
final  hearing,  atthougb  such  defence  was  nil ugi'd  in  pleading,  and  was  estab- 
lished by  proofs  before  that  act  was  passed  (Ciirii*  v.  Leemtt,  16  N.  Y.  IS,  2M). 
Tbe  statute  prevents  corporations  recovering  back  usurious  premiums  paid 
by  them  on  the  loan  or  forbearance  of  money  (Buitarv^Brih  v.  O'Brien,  IS 
How.  503 ;  28  Barb.  187 ;  7  Abb.  450 ;  33  N.  Y.  275).  The  statute  U  retro- 
spective, and  applies  to  foreign  corporations  {So.  Ia/i  In».  Go.  v.  FarJui;  17  N, 
Y.  51).  The  statute  does  not  prevent  indorur*  or  tur^iet  for  a  corporation 
Betting  up  tbe  defence  of  usury  [Ewngtrfont  B'k.  v.  PoUdam  3.  R  Co.,  10 
How.  89 ;  10  Abb.  24 ;  80  Barb.  928 ;  revering  0  Abb.  124). 

d.  A  certiflcste  given  by  the  maker  of  a  promissory  note,  at  tbe  time  of  the 
making,  and  annexed  thereto,  staling  that  the  nole  was  given  for  value  ud 
would  he  paid  when  due,  will  estop  him  from  setting  up  the  defence  of  usury 
against  a  liolder  of  said  note  for  value  {ilfthanieJ  Bank  of  Brotddya  y.  Toan»- 
end,  29  Barb.  560 ;  17  How.  589 ;  see  OotMoge  v.  Sou,  id.  573), 

e.  TTndertaklQg. — It  is  no  defence  to  an  action  on  an  undertAking  on  an  ap- 
peal, that  the  Judgment  was  a  lien  on  real  property  sufficient  to  satisfy  same, 
or  that  execution  had  been  issued  prior  to  the  giving  such  undertaking,  and 
levied  on  property  sufficient  to  satisfy  same  [He^mer  v.  T'cunsmd,  B  Abb.  284). 
Eke,  Oom^aint  on  UnderlaidTio,  mUe,  page  2^  k, 

f.  Alien  enemj. — An  answer  that  the  plsjntlff  is  a  dtixen  of  IHorida,  r 
Biate  engaged  In  war  against  the  United  States,  aeta  op  a  good  defence  (Son- 
Anm  V.  Morton,  26  How.  144). 
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a.  Carrier. — AiHwer  br  rxnier  oT  &  contract  reatricUng  hii  liabfltCf  [Betw^ 
T.  Hudtan  Una-  B.  B.  Oa.,  10  Abb.  44S). 

ft.  Covenant — iUi  answer  In  action  on  a  coTennnt  that  defendant  baa  in  EiU 
ttiinfs  well  and  truir  kept  and  performed  all  the  coTenants  and  coalitions  in 
tlieIeeMeconIaiQad,lBbad(B»w!A  t.  Barom,  13  Barb.  SOe>  It  should  atata 
Ikcta  sbowiug  how  he  kept  and  perfbrmed  said  covcnanta.    (Id.) 

&  Rant — In  an  action  for  rent  againat  a  tenant  who  has  occupied  the  do- 
mised  premiaes,  tbe  defendant  cannot  claim,  in  abatement  or  extiDguiabmeiit 
of  tbe  rent,  that  tbe  premises  are  unlit  for  habitation,  or  for  tbe  purposes  in- 
tended by  bim  at  tbe  time  of  tbe  birlng  {Afxidemy  of  Untie  y.  HaclceU,  2  Hil- 
t<M,218). 

d.  Bembie,  that  in  an  action  for  rent,  a  denial  of  every  allegation  whereby 
defendant  is  cbarged  with  Sability  to  plaintiSa  for  rent  or  any  sum  being  due 
fiom  bim  to  tbem,  puts  in  i<!sue  the  allegation  that  the  rent  was,  aHer  it  Ivecame 
due,  duly  demanded  (Aaidemy  of  Mane  t.  Haekett,  3  Hilton,  318). 

e.  Specifio  parfoniiaiice  of  oontxaot — Answer  in  action  for  (Bdight  t. 
CMd,  U  Barb.  191). 

/.  Stanqx— £bmftb,  that  an  an«irer  that  an  instniment  Is  Invalid  for  want  of 
■  United  Btates  revenue  stamp  most  ^i»,ta  &cts :  to  say  it  "  was  not  duM/ 
stamped,"  wonld  at  least  be  indefinite  (see  Baaard  v.  STnilh,  4  BIng.  N.  8. 
S84  J  6  Be.  488).  AAer  an  instrument  has  been  read,  it  cannot  be  objected  to 
for  want  of  a  stamp  (Hjm  v.  Wagntr,  6  Ad.  A  EH.  116). 


nfarosatton. — A  surety  sued  for  the  defiiult  of  his  princimi,  may,  by  his 
r,  dcmrind  to  be  subrogated  to  tbe  place  of  tbe  plaintiff  (Sarkfc  of  Ibnmto 
T.  mnter,  20  Uow.  292). 

§  150.    [129.]  (Am'd  1849, 1853.)     CoimUr-daim.    Several 

The  coanter-clatm  mentioned  in  the  last  section,  mast  be 
one  existiDg  in  favor  of  a  defendant,  and  against  a  plaintiff, 
between  whom  a  several  judgment  might  be  bad  in  the  action, 
and  arising  ont  of  one  of  the  following  causes  of  action : — 

1.  A  cause  of  action  arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  subject  of  the  action  ; 

2.  In  an  action  arising  on  contract,  any  other  cause  of 
action  arising  also  on  contract,  and  existing  at  the  commence- 
ment of  the  action. 

The  defendant  may  set  forth  by  answer,  as  many  defences 
and  counter- claims  aa  ho  may  have,  whether  they  be  such  as 
have  been  heretofore  denominated  legal  or  equitable,  or  both. 
Tliey  must  each  be  separately  stated,  and  refer  to"  the  causes 
of  action  which  they  are  intended  to  answer,  iti  eiicli  manner 
that  they  may  be  intelligibly  distinguished. 

A.  Conntar-olaljn,  vrbon  allowed. — Tbb  section,  it  seems,  authorizes  two 
Unds  of  coonter-ci^m,  (1)  a  counter-claim  in  an  ocUon  on  contract  (subd.  2) ; 
and  (2)  a  counter-claim  in  any  ot^er  aetion,  t'.  e.  an  action  other  than  on  con- 
tract,  wbicJi  most  be  in  tort.  Prom  tb»  it  would  seem  to  follow  that  there 
may  be  a  coanter-cl^m  in  an  action  for  a  tort  wA^n  the  claim  arises  out  of  the 
tranaaclion  set  fortb  in  the  complaint  as  the  foundation  of  the  plaintifTv 
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claim,  or  Is  connected  wtth  the  ratject  of  the  action.  Bat  Qie  decia- 
loQB  sra  that  there  can  be  no  counter -claim  in  an  action  for  a  tort 
(A^eta  V.  Eeamt,  8  Abb.  187 ;  PaOitm  y.  Biehardi.  83  Barb.  140). 
In  Je3erman  v.  Leian,  7  Abb.  88fi  n)  a  count er-cliiiin  waa  act  up  in  an  action 
for  slander;  and  per  Daly,  J.,  "If  slander  could  be  the  subject  of  a  counter- 
claim, which  I  Terr  much  doubt,  it  must  appear  that  it  aroee  out  of  the  triLna- 
action  the  fuuQdatiou  of  the  plaintiFs  claim,  or  was  connected  with  the  Bub- 
ject  of  tlie  action."  A^in  in  Ootler  t.  Babeock  (7  Abb,  893  n),  an  action  in 
flie  nature  of  trover,  on  ila  being  insisted  that  a  defence  of  lien  was  a  counter- 
claim, Brady,  J.,  deciding  it  was  not,  said,  "  It  \s  an  action  of  tort,  in  which 
Be^off  was  not  allowed  aud  is  not  now  allowed ;"  and  in  DoiuAve  t.  Henry  (4 
E.  D.  Smith,  163),  an  action  for  converting  personal  property,  per  Ingrsham 
First  J. :  "  In  an  action  of  this  Itind  no  set.ott'  U  adroiseible."  Bee  also  Drak» 
V.  CodtTOft,  10  How.  883 ;  1  Abb.  203 ;  4  E.  D.  Smith,  34 ;  i^  v.  Edgerbm,  1 4 
How.  llB;aff'd  18  How.  859;  and  i^  Dt  L^/ef  t.  MichaeU,  B  Abb.  303;  ifo- 
Kenne  v.  FamS,  4  Boaw.  198 ;  BiweB  v.  Pearai,  21  How.  130 ;  Kvrlz  v.  Me- 
Ouire,  5  Duer,  680,  and  other  caaes).  In  DraJct  v.  Coekraft,  Woodruff,  J.,  said, 
"  If  the  code  e.^tends  the  right  of  recoupment  to  cases  not  within  the  law  of 
tiel-oiT  {uihicJi  I  dmibf),"  &c  In  none  of  these  cases,  however,  as  it  would 
seem,  wns  tlie  language  of  this  section  very  strictly  analyzed ;  and  the  firsl 
case  in  which  tlie  question  appears  to  have  been  carefully  considered,  is  The 
Xenia  Branch  B"*  v.  Lee  (7  Abb.  373).  That  was  an  action  in  the  nature  of 
trover,  for  the  conversion  ot  certain  liills  of  exchange ;  it  was  held  by  the  gen- 
eral term  of  tlie  superior  court  that  the  defendant  mi<tht  set  up  title  In  himself 
as  the  plainlifTs  indorBce,  and  by  way  of  eounter-daim  demand  judgment 
against  the  plaintiff  as  iudorserof  the  bills  in  question;  and  Woodruff,  J.,  id 
delivering  die  opinion  of  the  court,  reviewing  section  150,  says,  "  This  division 
of  the  section  shows  Pure  my  be  a  counter-eliim  telun  the  adion  iUdf  dee*  not 
ariie  tm  contraeL  »  •  »  *  The  first  subdivision  would  be  unmeaning  as  a 
separate  definition,  if  it  neither  contemplated  cases  in  which  the  action  was 
not  brought  on  the  contract  itself  *  *  •  nor  counter-cli^mfl  wMch  did  not 
themselves  arise  on  contract."    (Jd  389.) 

a.  In  Broan  t.  Buckinfiham,  31  How.  190 ;  11  Abb.  887.  it  is  said  that  a 
connter-chkim  may  be  pled  in  an  action  to  recover  posseasion  of  pereonal  prop- 
erty where  it  is  shown  that  the  alleged  counler-clftim  arose  out  of  the  trans- 
'  action  set  forth  In  the  complaint.  In  an  action  for  an  assault  on  plaintiff  by 
defendant,  the  defendant  cannot  countcr.claim  In  respect  of  a  contempora- 
neous a'iaaull  on  defendant  by  plaintiff  iBdmadeiiieck  v.  Worth,  8  Abb.  87). 

h.  The  counter-claim  Is  nndouhtcdly  broader  and  more  comprehensive  than 
set-off  or  recoupment  { Yanear  v.  LieiagUon,  3  Kernan,  358 ;  BearMey  v.  Stoeer, 
7  How.  3B4).  It  embraces  both  set-off  and  recoupment  (ftitfiwn  v.  JtuJiardt, 
23  Barb.  146).  It  secures  to  the  defendant  the  full  relief  which  a  separate  ac- 
tion at  law,  or  a  bill  in  chancery,  or  a  cross-bill  would  have  secured  hiin  on 
the  same  state  of  facts  {Gleaton  v.  Moen,  2  Duer,  843),  It  may  bo  for  either 
liquidated  or  unliquidated  damages  (Schaian  v.  Harteaa,  84  Barb.  447),  and 
for  unliquidated  damages  arising  on  a  contract  different  from  the  conlrocl  on 
which  the  action  \a\>toMg\ii {Lignot  y.  Bedding.  A  E.  D.  Smith,  385);  see.  how- 
ever, what  is  s^d  as  to  an  unliquidated  demand  {Gtnnmingt  v,  Morrit,  3  Bosw. 
660).  A  counter-claim  may  be  of  an  equitable  or  legal  defence  (Curri)  v. 
CSnfliM,  6  BOBW.  Va).  But  It  must  be  something  whlci  resists  or  modiflts  the 
plaintiff's  claim  (JVoi.  Fire  Iiii.  Co.  v.  McKay.  21  N.  Y.  196;  Pattikm  v.  Bieh- 
ardi. 22  Barb.  148).  And  the  right  of  pliuntlff  to  clum  and  defendant  to 
counter-claim  must  be  reciprocal  {.Vai/or  of  Jf.  Z.  v.  Parker  Vein  SieanuJiip  Co., 
12  Abb.  800  ;  31  How.  289).  For  strictly  there  can  be  no  couoter.claim  where 
the  plaintiff  has  no  claim  {BelUnger  t.  Craigve,  81  Barb.  634).  A  connter- 
claim  to  be  available  to  a  party  must  affonl  him  protection  In  some  wn 
against  the  plaintiff's  demand  tor  judgment  either  in  whole  or  in  part  It 
must  therefore  consist  in  a  set-off  or  daim  by  way  of  recoupment,  or  be  in 
some  way  connected  with  the  subject  of  the  action.  It  must  present  an  ao- 
Bwer  to  plaintiff's  demand    '<■'••    must  operate  in  some  way  to  defeat  in 
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vrlutle  or  m  part  pUntiTs  right  to  recover  {Mattoon  j.  Baker,  24  How.  SS2]. 
Tbere  btg  mwiy  causes  of  action  which  cannot  be  used  as  counter-cldm* 
{1km  v.  MSIer,  13  Burti.  187).  The  prohibilion  (§  71)  sgsinst  bringing  guit 
apon  a  jodgment  without  leaTB  of  the  court,  does  not  extend  to  s  counter- 
aiim,  and  the  defendant  mny  without  leave  of  the  court  Bet  up  a  Judgment  as 
acoonter-cl^m  (FUb  t.  Brnt/iav,  3  Boew.  835 ;  Olark  v.  Blvry,  39  Baiii.  SB.I). 
Ajeint  debt  cannot  be  set  off  or  coimler-claimed  a^inst  an  imUvidvai  debt 
Waatpdell  v.  Oend,  2  Hilton,  290 ;  Complon.  v.  (?nM»,  0  How.  228 ;  and  see  Tm 
Fitrte  T.  Baiify.  4  Abb.  897 ;  1  Boew.  171 ;  Etui  Riwr  B'k  t.  Bogtrt,  7  Bosw. 
493 ;  IfmoeU  t.  &dmon«,  22  Barb.  617).  An  action  for  selling  pledged  Block, 
withoat  notice  to  the  pledger,  is  in  contract  and  admits  of  a  Bet^ff  {SMtaan  t. 
JZevu,  15  Barh.  454). 

(L  Wliere  a  claim  has  tieeit  made  the  subject  of  a  set  off'  or  counter-claim 
in  (xie  acUon,  and  properly  excluded,  the*  &ct  that  it  was  so  set  up  docs  not 
preTent  such  claim  being  the  subject  of  another  action  or  of  a  set  off  oi 
coonter-claim  in  another  action  i/m  t.  Qsddard,  1  Hilton,  43S),  But  where  a 
defindaat  set  up  a  defence  of  set  off  or  coonter-claim  proper  to  i)e  allowed  if 

CTed,  and  the  court  or  Jury  paaa  upon  it  and  disallow  it,  such  demand  i* 
red  {SmOi  v.  Benlon,  6  Barb.  28). 

b.  The  bringing  an  action  and  recovery  of  a  Judgment  on  a  promlMoiy 
note,  does  not  extin^iali  the  note  as  to  anj  parties  to  it  not  partlea  to  tha 
action ;  and  it  is  a  good  subject  of  connter-claim  as  against  parties  not  parUea 
to  the  action  in  which  judgment  was  obtained  upon  the  note  (A«b«y  v.  Brad- 
^ry,  21  Barb.  S40i  see  Am  t.  Qoddard,  1  HUton,  435;  LomU  y.  Lam,  88 
Barb.  392). 

e.  Where  a  debtor  has  a  set  off  equally  applicable  to  two  demands  against 
him,  it  is  not  for  him  but  for  the  court  to  elect  which  demand  he  sliall  satisfy 
{TaOrnadgB  t.  FuhkOi  Inm  Go.,  4  Barb.  383). 

i.  A  defendwit  cannot  prove  damages  by  way  of  recoupment,  where  no 
daim  to  recoup  is  set  up  in  tha  answer  (Crane  v.  Eardman.,  1  £.  D.  Smith. 
448;  Oorp  y.  Har^tt,  id.  484). 


I.  A  claim  (br  damages  for  the  conversion  of  property,  Arises  in  tort,  and 
ouinot,  even  by  wairmg  the  tort,  be  made  the  sul^ect  of  a  counter-claim 
(Magm  cfN.  T.y.  Parker  Vein  SleamMp  Co.,  12  Abb.  800 ;  21  How.  388).   At 


It  where  the  cause  of  counter-clum  is  alleged  in  form  as  a  tort  {id'j 

f.  Where  a  claim  was  submitted  to  arbitration  and  bonds  executed  and  de- 
livered, but  pending  the  arbitration  one  party  revoked  his  aubmiaaion  and 
brought  an  action  on  Buch  claim,  held,  that  in  such  actioD  the  defendant 
might  oonnter-claim  on  the  arMtration  i>ond  the  expenst«  of  the  arbitration 
{Ourtii  V.  Bamei,  30  Barb.  236). 

g.  Defendant's  option  to  ana  or  a«t  up  ooonter-olaim. — A  defendant  Is 
not  bound  when  sued  in  an  action,  iu  any  of  the  superior  courts  of  record,  to 
Bet  up  by  way  of  counter-claim,  any  demand  he  may  have  against  the  plain- 
tiff He  may  at  bis  option  prosecute  a  cross-action  for  such  demand  (twnot 
V.  Bedding,  4  E.  D.  Smith,  285 ;  Ei^ieg  v.  Carter,  1  Duer,  667 ;  IVefcA  v.  liaitt- 
tm,  14  How.  97 ;  Lorraine  v.  L»ng,  8  Cal.  «3  ;  ffiBespis  v.  Torrance,  35  N.  T. 
80^  It  is  no  defence,  therefore,  that  an  action  is  pending  by  the  detbndant 
against  the  plaintiff,  and  that  if  the  plaintiff'B  alleged  claim  hasanj^  existence, 
he  coold  set  it  up  as  a  counter-claim  m  such  action  (Lignet  v.  Bedding,  4  E.  D. 
Smith,  386 ;  and  see  Barth  v.  Barl,  17  Abb.  340).  Nor  is  the  pendency  of  an 
action  for  damages  a  bar  to  the  setting  up  of  the  same  demand  of  damages 
■B  a  cmmter-claim,  in  an  action  aftenearde  Drought  against  the  plaintiff  in  um 
first  action  by  the  defendant  therein  {WiUtU  v.  NorViam,  3  Bosw.  183). 

A  Where  a  defendant  sets  up  a  counter-claim  in  his  answer,  and  afterwards 
commences  a  cross-action  for  tie  recovery  of  tha  same  cause  of  action  aa  tl>at 
coDBtituting  the  counter-claim,  he  may  be  made  to  elect  on  which  he  will  rely, 
his  answer  or  his  crosa-action  [FbimeotU  v.  Lannilt  1  Code  Rep.  N.  S.  131 ; 
8  Sand.  743 ;  Bammmtd  v.  Baker,  1  Code  Rep.  N.  8.  105 ;  Will*ia  v.  Ifort/iam, 
8  Bosw.  183 ;  but  see  Harrit  v-  Hammond,  18  How.  134 ;  Wright  v.  IMafM, 
11  How.  46S).  Where  B.,  after  setting  up  now  matter  in  his  answer  to  an  •*>- 
19 
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tkn  br  A.,  afterwards  saad  A.  for  the  game  matter  as  that  wt  op  in  Ua  tn- 
awer,  neld,  tliat  A.  might  move  in  the  action  by  B.  for  a  rehr«nce  to  inqnira 
If  the  croee-acUoD  was  for  the  same  caaae  as  the  matter  set  up  tn  the  an- 


be  entitied  to  an  order  dismiawiK  B.  b  croes-actino  (^rmsr'i  Loan  and  Tnut 
a>.  r.  SujU,  1  Code  liep.  N.  8. 1).    See  p.  389,  A,  aTUe. 

a.  A.  defendant  in  a  Justice's  court  must,  in  certain  cases,  set  up  bis  demand  or 
forfeit  the  right  to  sue  on  it.  An  answer,  setlinE  up  as  a  defence,  that  the 
cause  of  action  might  have  been  act  off  in  a  suit  between  the  parties  In  a 
Justice's  court,  must  state  the  bets  which  bring  the  case  within  the  statute 
( Wiieh  T.  HaiMon,  14  How.  97). 

b.  Snfflotenoy  ot  aneww  oonatitntlng  a  connter-olaim.— The  code  pre- 
Bcribea  no  ruie  by  which  to  detennise  the  Hufflcieacj  of  an  answer  intended 
aa  a  coonter-cium,  except  that  it  must  state  &cla  sufficient  to  constitute  a 
OtOM  of  action  in  favor  of  the  defendant  and  against  the  plaintiff,  and  IhaC  it 
be  one  of  the  several  causes  of  action  deflued  by  section  ISQ  (AUea  v.  Hialdru, 
S  Duer,  882 ;  M&rritt  \.  MUlard,  5  Bosw.  645).  One  way  of  tcntine  tlie  suffl- 
dency  of  a  counter-claim  in  snocUon  on  contract  is  to  Inquire  whelher  or  not 
the  facts  stated^  found  in  a  complaint,  would  constitute  a  cause  of  action  on 
oontract  See  Fii«»«iw  v.  iiei'n^*'^^  3  Keman,  258:  Mr.Eeiait  v.  Fama,  4 
Bosw.  193).  If  the  fikcts  set  up  as  a  couuler-ci^m  are  insuffldent  to  constitute 
a  cotmter-cltum,  or  to  bar  a  recovety  by  the  plaintiff,  or  affect  the  amonnt  of 
recovery,  then  the  plaintiff  should  have  Judgment,  notwithstandini  the  fkcta 
set  up  aa  a  counter-claim  are  not  replied  to,  or  if  put  In  Issue  are  round  by  a 
Jnry  to  be  true  (Fan  YiOen  v.  XopAam,  18  How.  343 ;  S  Duer,  689). 

&  "  When  the  Acts  alleged  in  an  answer  may  poseiblv  constitute  a  counter- 
claim, but  are  such  as  always  constituted  a  flat  bar,  at  law,  to  the  plaintiff's 
right  to  recover,  by  showing,  if  true,  that  be  never  had  any  cause  of  action, 
they  should  be  deemed  to  oe  set  up  as  a  defence  merely,  nnleas  the  answer 
expressly  states  that  they  are  set  up  by  way  of  counter-daim  "  (BarraU  r.  D* 
dnMt,G  Duer,  863;  see,  also,  Oite  r.  SEiMcraM,  28  How.  98). 

<£  An  allegation  in  a  defence  Intended  as  a  counter-claim,  that  all  the  matters 
Hi  up  la  Bucn  defence  are  connected  wltk  the  subject  of  the  plaintiff's  action, 
does  not  require  the  court  to  consider  it  so  connecied,  but  the  court  will  de- 
termine ftem  the  facts  stated  whether  or  not  it  is  so  connected  {F^iStrman  v. 
IMan,  7  Abb.  865,  note) ;  and  so  of  an  allegation  that  the  alleged  counter- 
claim arose  out  of  the  transaction  set  forth  in  the  complaint  {Broum  v.  Buck- 
ingham,  21  How.  190) ;  and  as  to  when  a  cause  of  action  arises  out  of  the  oon- 
tract or  transaction  set  fbrth  in  the  complaint,  or  is  connected  with  the  ac- 
tion, see  Bwnw  v.  Nermi,  37  Barb.  498;  Luman  v.  Neaman,  2S  Barb.  16S ; 
Bogardu*  v.  Foricer,  7  How.  80S ;  AMtu  v.  JSmdu,  8  Abb.  164. 

«.  If  the  coimter-claim  cont^n  irrelevant  or  redundant  or  indefinite  matter, 
the  remedy  is  by  motion  not  demurrer  {MaBeon  v.  Baker,  34  How.  829 ;  OmttU 
V.  Cbui^6BoBW.  4SS). 

/  Where  a  coimter-clalm  ia  comprised  of  several  demands,  each  demand 
need  not  Im  set  t^  separately ;  the  whole  conaUtnta  om  eouiitar-tUiim  {Ba»i,iu$ 
T.  SmitK,  S  How.  420). 

g.  A  oonnter-olaim  moat  be  one  ezlttlne  In  favor  of  a  defendant  and 
agtdnat  iJm  plainHff  In  the  action.^-"  The  langnago  of  the  code  is  so  precise 
as  to  leave  no  room  for  interpretation."  But  its  ($ect  is  qualified  by  g  113 
U/erriek  v.  Oordm,  30  N.  Y.  98 ;  and  see  Dunean  v.  Banttm,  80  Barb.  GSfl ; 
Sehulx^  V.  ffartgau,  34  id.  447 ;  Tyler  v.  Wiflii.  3S  id.  32H ;  Chaffee  v.  Cox.  1 
Hilton,  82;  WiUtier.  JVortfiom,  8  Bosw,  183;  LmefU  v,  Laru.  88  Bart),  392; 
Oummingi  v.  JfOTnJ,  8  Bosw.  580 ;  La  Fargt  v.  HalKy,  4  Abb.  897 ;  1  Bosw. 
171 ;  E<ut  Biver  Banky.  Bogert.  7  Bosw.  493 ;  see  Jfiw«n  v.  Salmmit,  23  Barb. 
647 ;  and  see  in  note  to  g  113).  Where  goods  are  sold  by  one,  in  ^t,  a  broker, 
fo  a  person  not  knowing  or  having  reason  to  know  the  BiBller  ia  acting  as 
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broker,  tlie  parchftBer  wlieu  med  hj  the  prtncip&I  for  Qie  price  of  sdcIi  goods 
can  set  off  a  debt  doe  him  from  the  broker  {BUm  t.  BUm.  7  Boew.  S39] ;  bnt 
otherwise  where  the  sale  is  mode  b;  &  broker  m  broker  {id.).  In  sn  action  on 
a  note  by  &  transferee  or  bsngnee,  a  caoae  of  action  existing  only  against  the 
pajee  cannot  be  set  up  as  a  connter-ctaim,  although  the  plaintiff  received  ttia 
note  from  the  pajee  aAer  its  matnrity.  But  perhaps  If  the  note  was  not  valid 
hi  the  hand  of  the  payee,  either  from  want  or  failure  of  consideration,  or 
otherwise ;  such  a  couoter-claim  would  be  atloired  acainst  one  who  took  tbe 
note  after  its  maturity  (WiUtoe  v.  NortAam,  S  Boaw.  103,  and  aee  Gummingi  v. 
ifarrtt,  3  Bobw.  £60).  IJntil  a  demand  becomes  mature,  a  set-off  or  counlei^ 
daim  may  be  defeated  by  the  ssBicnment  by  the  opposite  party  of  his  claim, 
though  the  latter  be  insolveDt  and  bis  demand  has  not  become  payable  when 
asaiKiied  (ifyert  y.  Banit,  23  N.  Y.  489).  VThcre  the  plahitiff  on  18th  October 
pnrfhascd  of  S.  a  note  of  defendant's,  then  over  due,  at  (hat  time  defbndtnt 
odd  •  note  of  8.'8,  also  over  due,  and  which  on  20th  October  defendant  put  In 
Ant  against  Sl  and  recovered  Judgment  on  29th  October.  Defendant  had  no 
notice  of  the  puichase  of  hianole  from  8.  by  plaintiff;  held  in  an  action  on  the 
note  so  porchased  of  S.  that  defendant  could  not  set  off  or  counter-claim  the 
note  of  8.  because  it  was  merged  In  the  Judgment,  and  he  could  not  set  off  or 
counter-dum  his  Judgment  against  S.  because  it  was  not  obtained  until  aflor 
risintiff  purchaaea  the  note  in  suit  {LoaeU  v.  Lam  3S  Barb.  292 ;  see  Itet  r. 
GixMard,  I  HUton,  43S ;  Ktltty  y.  Bradbury,  21  Barb.  MO). 

a.  T1i0  "T**™  must  also  be  la  favor  of  a  dafondant  tnA  a^afnst  a  plalnttQ 
between  irtdoh  ptabatiBand  defendant  a  aeTeral  Jndgmeat  may  be  had. 
(Daeidrnt  Y.  Bemingtim.  12  How.  310 ;  OiUetpie  y.  rorranse,  4  Bosw.  86 :  Mer~ 
nUy.Maard,6Boayt.9^;  OoinpUmy.OTeen,9  11oyi.iS»;  Camfbdiy.Qmet, 
2  Hilton,  290 ;  La  Farge  r.  HaUeg,  4  A.bb.  397 ;  1  Bosw.  171).  In  an  action  by 
a  wife  to  recover  a  debt  due  her  as  her  separate  estate,  the  defendant  cannot 
counter-clum  in  respect  of  a  debt  due  him  from  the  husband  of  the  plaintiff 
{Paine  y.  Hunt,  40  Barb.  75).  In  an  action  against  several  defendants  join£y 
and  lereraUg  liable,  any  one  of  them  may  av^I  himself  of  a  claim  on  contract 
in  bis  turoT  individually  againat  the  plaintiff  [Paraoru  y,  ilTiuA,  8  How.  454 ; 
Brigg*  V.  Briggi.  20  Barb.  477).  But  if  the  defendants  are  jointly  liable,  as  co- 
partners, one  of  them  cannot  avidl  himself  of  a  claim  on  contract  in  bis  favor 
{ndividoallyagMnst  tbe  plaintiff  (Peai(%v.  £^«m«r,  3  Abb.  BG8 ;  S  Duer,678; 
6ut.e3:  JfoSv.  fiutTMU,  2E.  D.  Smith,60i  Pinknes  v.  Kej/ler.iid.  iSdy  Bo, 
a  demand  against  the  several  members  of  a  copartnership  is  not  availEdile  aa  a 
cotmter-claim  in  ui  action  by  a  member  of  such  copartnership,  for  a  demand 
due  bim  indivldaally  (Ivei  v.  Milier.  19  Barb.  196).  Prior  to  the  code  it  was 
held  that  in  an  action  by  all  the  partners  of  a  Ann,  the  defendant  might  set  olf 
a  debt  due  him  by  (he  oslcnsiblc  partner  alone,  upon  the  ground  that  such 
wtner  had  misled  the  defendant  into  the  belief  that  he  baa  no  partner.  (Bee 
Vaien  v.  RuiteB,  13  Barb.  592.)  In  an  action  upon  a  promissoir  note  rimed 
by  two  persons,  one  as  p.-incipal  and  the  other  as  sufety,a  set-off  of  an  indebt- 
edness from  the  plaintiff  lo  tbe  principal  may  be  allowed  (Neaeli  v.  Sahnoru,  23 
Barh  647 ;  am/ra,  io  .KiJT*  V.  rfoiwy.  4  Abb,  397  i  see  fflM(  ffinw  5't  V.  Rperj,  7 
Boew.  498>  And  in  an  action  by  several  pluntlffs  a  defendant  may  set  up  as  a 
defence  that  one  only  of  the  plaintiffs  named  Is  the  real  party  in  mterest,  and 
•■  lo  that  one  set  up  a  counter-daim  {Coiclei  v.  Goaki,  9  How.  £61). 

b.  Whore  a  partnership  give  their  note  to  one  of  its  members  for  money 
advanced  to  the  firm,  and  sudi  member  endorses  said  note  for  value  to  a  third 

irty  after  it  becomes  due,  to  an  action  on  such  note  by  such  endoraee  the 
in  cannot  counter-claim  a  demand  ag^nat  the  member  to  whom  the  note 
was  given  (SAeneoad  y.  Barbm,  23  How.  533). 

«.  Where  a  claim  Is  presented  by  a  plaintiff  against  a  defendant,  who  sets 
up  as  a  counter-claim  a  demand  which  is  against  tlie  plaintiff  and  others,  and 
the  plaintiff  does  not  demur  to  such  counter-claim  or  set  up  by  a  reply  that  ths 
claim  is  agunst  him  and  others  Jointly  liable  with  him,  the  defendant  is  enti- 
tled to  be  allowed  such  connter-claim  on  the  trial  ISehtibart  y.  Sarteau,  M 
Bub.  447). 


party: 
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0.  The  ooonter-oUIni  amM,  intar  alia,  ba  an  exUtlng  olafm  In  fiivor  of 
tbe  defendant  at  tho  oommenooment  of  tlie  aotlon  {HetderiMmer  r.  Wil*mi, 
81  Barb.  03fi) ;  and  this  must  appear  ou  the  f^ce  of  the  answer ;  or  (he  aniwer 
■wiil  be  subject  to  demurrer  {Bta  v.  ffOtmnm;  10  Abb,  362).  Thus  where  the 
derence  settins  up  the  counter-clum  commenced  with  the  allegatioD  that 
" plaintiff vs Indebted  to  defendants,"  and  concluded  "that  said  sum  is  nuir 
due  defendants  from  piaiiitiff,"  on  demurrer  It  was  held  fnanfOdent  for  not 
alleging  tbat  the  lndebte<lne«s  existed  "before  and  at  the  tjme  of  the  com- 
raencemenl  of  the  action"  {id.).  The  allegations  of  a  pleading  refer  to  Uie 
time  it  la  verified  or  served  (see  in  nol«  to  section  109,  jMSt) ;  and  thus  where 
the  alleged  counter-claim  is  a  note  made  by  the  plaintiff  payable  to  a  third 
person  and  indonied  tn  the  defendant,  the  answer  must  allege  the  indorsement 
to  have  been  made  prior  to  Ihe  commencement  of  the  action  (Van  Valat  v. 
XapAam,  6  Duer,  680;  13  How.  240;  Chamben  v.  Lttcii.  11  Abb.  318;  8  Hil- 
ton, 501 ;  EU«y.  O'CbnrMT.  10  Abb.  S62).  Such  prior  indorsement  is  not  suffl- 
denlly  alleged  bj  stating  sucb  note  to  be  a  counter-claim  and  cause  of  action 
existing  against  the  plamtiff  at  and  before  the  commencement  of  the  action. 
(Jit)  The  answer  was  amended  and  the  issues  tried.  On  the  trial  It  appeared 
tliat  tbe  indorsement  of  tbe  note  to  the  defendant  was  itfler  the  commence- 
ment of  the  action;  and  tliereupon  Judgment  was  given  for  the  plainUfftHl 
601;  note  13  How. 240;  and  see  X«nu>7i  v.  TVuU.lSHow.  349;  16  id.  576,n0l«; 
Oat/t  T.  Angdl,  8  ii  8ST ;  WeeJa  v.  Prj/or,  27  Barb.  79).  And  If  a  defendant  at 
one  time  Alula  claim  ag^nst  the  pl^ntiff  (the  subject  of  a  counter-claim)  and 
befbre  the  commencement  of  tbe  action  be  bas  p^ted  with  It,  he  cannot  avail 
UmselTof  tach  claim  as  a  counter-claim  IBelknap  r.  Jfelntyrt,  2  Abti.  866 ;  but 
Me  Bobintmy.  Haim,  20  N.  Y.  84). 

b.  In  BatUneorA  r.  Fhr(I5  How.  545),  it  was  held  that  a  defendant  sued 
b;  tbe  receiver  of  an  Insolvent  bank,  upon  his  note  payable  to  the  bank,  could 
not  set  up  as  a  defence  or  counter-claim,  thnt  the  note  became  due  before  the 
receiver  was  appointed,  that  the  bank  at  (he  time  held  shares  of  tbe  bank  be- 
longing to  the  defendant  as  collateral  securltv,  exceeding  in  v^ue  tbe  amount 
ofAe  note,  and  which  the  bank  by  lis  acts  bad  depreciated  (and  see  U.S.  Tratt 
Co.  T,  jffiHTw,  2  Bosw.  78 ;  Ihnia  v.  Pheipt,  34  Barb.  224). 
«  e.  CouuteT'Olaiin  In  an  actton  an  oontxaot — A  demand  [legal  or  equita- 
ble] on  contract,  on  which  the  d^endani  at  the  time  of  the  commencement  or 
the  action  could  have  maintained  an  action  against  the  plaintiff,  is  a  counter- 
claim (see  Olean»i  v.  Moer,  2  Duer,  643 ;  Speneer  v.  JIabeeek,  23  Barb.  835 ; 
Weekt  v.  Pryor,  27  id.  81 ;  Ktnuttim  B'k  v.  Oay,  19  id.  461 ;  SichoU  v.  Boanim, 
S  Abb.  200 ;  L&mon  v.  TruU,  18  How.  248 ;  16  iif.  576,  note ;  EnadUr  v.  SUru- 
bers,10id.72i8immanv.  Edds,8id.nZ-,BaieoaY.  Maiiion,7id.i2SiWmimi 
T.  Dpbm,  8  id.  305 ;  Lignol  v.  SeiMine,  4  E.  D.  Bmith,  iHS). 
,  d.  A  bank  having  discounted  a  customer's  note,  may  on  such  note  being 
protested,  and  on  its  holding  such  note,  set  off  sucb  note  ag^nst  tbe  custiim- 
er'e  deposit  (BMwm  v.  ifoiMS,  20  N.  T.  84). 

«.  A  demand  assigned  to  the  defendant  befbre  tbe  commencement  of  the 
action  may  be  set  off,  though  he  has  not  actually  paid  for  it,  but  onl;  agreed 
to  pay  {Evarit  v.  Strme,  B  Hill,  163). 

/.  In  an  action  arising  on  contract,  the  defendant  cannot  interpose  n  coun- 
ter-claim arising  out  of  a  tort,  ».g.e,  conversion  of  perwnal  property  (Piatr  v. 
Stariu,  1  Hilton,  86). 

ff.  In  an  action  (br  the  recoverf  of  the  stipulated  price  for  building  a  ateam 
engine,  boilers,  ibc.,  the  defendants  cannot  recoup  the  gains  and  profits  which 
would  have  aria<»i  from  the  nse  of  the  engine.  &c.,  bad  the  same  been  deliv- 
ered at  tbe  time  agreed,  and  which  gains  and  profits  the  defendants  have  beea 
prevented  from  receiving,  by  the  failure  of  tbe  plaintiff  to  perfonn  hta  con- 
tract within  the  time  (ffrijfe  v.  CWiw,  22  Barb.  687 ;  16  N.  Y.  480).  But  the 
defendants  may  recoup  the  lose  of  the  value  of  the  nse  of  their  machlneiy, 
but  not  tbe  profits  of  running  it  in  their  ordinary  bustnea.  (/d) 
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a.  Countw-clafan  In  an  action  Ibr  tort. — In  an  sction  for  tort  the  defendsnt 
cannM  tet  up  tB  a  cotrnteiMjItdm  an  independent  tort  committed  bj  the  plain- 
mt,  and  not  connected  with  the  transaction  oat  of  which  the  pluntlff's  action 
arose  ( Jfunfen  t.  iVinen/,  1  Hiltoa,  75).  Thus,  in  an  action  lor  the  wrongful 
detention  of  personal  property,  it  was  held  that  the  defeadant  could  c   ' 
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by  way  of  oonDter-cwin,  a  cause  of  action  which  he  had  aKaiai 
-■-■'" — ■■ -"-'  '----''--    -'  — •- ' ■  -  belong 


I  detention  of  other  personal  property  belonging  to 
tdm,  the  defendant  {Aiidiu  v.-Etariu.  8  Abb.  167). 

i.  A  coonter-cl^m  on  contract  cannot  be  Interposed  as  a  defence  to  an 
M^on  for  converting  personal  property  (Chamben  v.  Leieii,  3  Hilton,  991 ',  11 
Abb.  210). 

c  Statate  bar  to  ootint«r-olalm. — The  atatnte  of  limitation  1b  not  a  barto 
a  set-off  or  counter-claim,  unless  Ihe  period  of  limitation  has  expired  before 
the  action  is  brought  (  WaOcer  t.  Clantnla,  6  Ens.  L.  and  Sq.  R  832 ;  16  Q.  B. 
Rep.  10« ;  and  see  Van  AOen  v.  ScAm-ma-liora,  U  How.  287). 

d.  Jodgment  on  a  Conater-olahn. — Where  the  defendant  establiahes  a 
counter-cl^m  exceeding  the  amount  established  as  due  the  plaintiff  die  court 
canaward  the  defendant  judgment  fbr  the  difference  (OgdM  r.  Coddiagion,  3 
K  D.  &nlth,  SIT).    See  §  m 

A  AmondnMnt  }xf  adding  oonnter-clahn. — In  Beardtlq)  t.  3bnier  (7  How. 
S94),  the  defendant  y/M  allowed  to  amend  hia  answer  by  adding  a  countcr- 
claiin,  althoagh  the  action  was  to  recover  unliquidated  damages  for  the  broach 
of  a  roedal  contract,  and  the  ground  of  the  alleged  counter-claim  was,  "  that 
the  pUntiff  was  indebted  to  the  defendant  for  a  cause  of  action  arising  on 
omtract  eristing  at  the  commencement  of  the  action." 

/.  Set  off— The  provision  in  the  revised  statutes,  precluding  a  party  from 
Uf  right  of  action  on  a  claim  which  he  might  have  made  the  Dssis  of  a  claim 
of  >et  off,  extends  only  (o  such  rights  of  action  as  were  the  subjects  of  set  off 
onder  the  revised  statutes  ( ti'Miv.  BaxeUon,  14  How.  69 ;  see  aiile,  p.  289,  g,  A). 
Set-off  implies  a  cross-demand,  and  pyment  cannot  be  given  in  evidence 
under  that  plea  {Cooper  v.  Mrrtemft,  1  Horn  &  Hurl.  106).  An  answer  of  set 
off  most  allege  not  only  that  plauitiff  was  indebted,  but  that  he  still  ii  indebted 
{Dcndg  T.  Finotil,  3  M.  &  W.  442 ;  and  see  ante,  292  a^. 

g.  Connter-olalm  In  action  by  assignee. — In  an  action  by  the  assignee  of 
a  claim,  a  denuind  existing  prior  to  the  assignment  In  favor  of  the  defendant 
and  against  the  assignor.  Is  unavailable  as  a  counter-claim  {Di&ayt  v.  N^,  4 
Abb.  2.'^:  F^rreiTa-t.  D«peai,\A.  IBl ;  Daridian  v.  Hemingtun,  12  How.  810; 
ran  de  8ande  v.  Hatt  13  id.  468 ;  Bptneer  y.  Sabcoek,  22  Barb.  827 ;  Duncan  v. 
Staniim,  30  Mt  580 ;  Tyler  v.  WiOa,  33  uJ.  332 ;  BeidenJuimer  v.  WHaon,  81  lU 
636 ;  and  see  Crrnbie  v.  Leary,  6  Bosw.  312).  Such  a  demand,  set  up  ns  a  do- 
fence  constituting  a  counter-claim,  needs  no  reply,  but  may  be  demurred  to. 
{M.)  Such  a  demand,  altfaougli  not  available  aa  a  counter-clum,  is  a  good  de- 
fence aa  a  set  off  (Perreira  v.  Depete,  supra ;  Duncan  v.  Stanton,  80  Barb.  630). 
Id  an  action  by  an  assignee  of  a  demand  for  engraving  plates,  the  defendant, 
by  his  answer,  denied  the  allegations  of  the  complaint,  and  as  e.  fhrther  de- 
fence alleged  that  by  a  contract  between  him  and  the  plaintiff's  assignor,  tlie 
plates  were  to  be  furnished  by  a  specified  time,  and  that  tlie  assignor  mode  de- 
Smlt,  whereby  the  defendant  Bustaincd  damairca  to  the  amount  of  the 
plaintiff's  claim,  and  which  he  asked  to  have  set  off, — held  that  this  new  mat- 
ter, if  proved,  would  have  been  sufficient  to  bar  the  plainUff'scl^m.hut  tlialit 
did  not  constitute  a  counter-cl^m  or  call  for  a  reply,  and  was  not  admitted  by 
not  Iteing  replied  lo  (Vtiuear  v.  LMTtgitoa.  3  Eernan,  252).  So  in  an  action 
on  a  promissory  note,  endorsee  against  maker,  the  note  having  been  endorsed 
to  the  plaintiff  alter  it  became  due,  the  defendant  may  set  off  ^ut  not  counter- 
claim) a  demand  existing  in  his  fevor,  and  against  the  plaintiff's  endorser  be- 
fore the  endoraement  of  the  note  to  the  plaintiff  ( Wolft  v. ,  13  How.  84). 

a.  In  an  action  by  an  assignee  of  a  chose  in  action  to  entitle  a  defendant  to 
avail  himself  of  a  demand  against  the  plaintiff's  asdgnor  (as  aset-ofn  he  most 
ihow  that  each  demand  existed  iu  bis  &vor  prior  to  bis  havhig  notice  of  the 
'"' o  the  plaintiff  i&liwMR  V.  Aitt, 8  B.  D.  Smith,  IBS)!  and  MmUr 
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Bodi  demand  most  be  boUi  due  tnd  pAraMe  before  notice  of  aucb  aad^nient 
(J3.;  but  see  i'Obn  T.  flrrru,  18  Barb.  682;  WeBi  y.  Sleaarl,  A  B»jh.  ¥i  i  SmiA 
V.  Brinkerlwff,  8  Barb.  G19).  Queiy — nuKbt  a  demand  which  accrued  to  the 
defeodanl  after  the  asaignment  to  the  plaintiff  but  before  notice  thereof  t«  the 
defendant,  be  used  as  a  coimter-clftlm  {Sdomon,  v.  Wi,  ntpra).  In  jtfarttn*  v. 
WHlii  (3  E.  D.  Smith,  534),  an  action  by  an  assignee,  it  was  held  that  notes  of 
the  plainUff'B  aaaignor  not  due  aud  not  Lu  the  possession  of  the  defendant  at 
tlie  time  of  the  aBSlgnmeiit.  but  Bubsegueatly  iiidoned  to  him,  could  not  be 
setoff.  The  aame  ma  held  in  VanValenr.  LapAam.  6  Duer,  689;  13  How. 
340;  and  see  UniM  Slaia  Tnut  Company  t.  i^mt,  2  Boaw.  76;  ButUruorlh 
V.  Pia,  15  How.  (MB. 

a.  BnHdinc  aoola^. — A  olockbolder  in  a  btulding  company  fonued  under 
laws  of  1B31,  ch.  1S2,  who  has  made  advances  for  tne  oompanj,  may,  when 
called  on  to  respond  for  his  satutoir  Uablllt;,  set  off  such  adraocea  (SemingUnt 
T.  JTiTV,  II  Abb.  378). 

b,  DlToroe. — In  an  action  bv  a  husband  ag^nst  hla  wife  for  a  divorce  on  tlie 
ground  of  adultery,  tbe  defendant  cannot  set  up  by  way  of  counter-claim  Lh« 
cruel  and  inhuman  treatment  of  tbe  ptaintiff  (Addrtll  v.  DiOOeli,  3  Abb.  IQT). 

e.  Dower. — In  case  of  a  widow  suing  to  recover  her  dower  lu  the  real  ee- 
tate  of  ber  late  husband,  the  defendant  cannot  set  up,  bj  war  of  couiiter.claiin, 
that  the  plaintiff  has,  since  the  death  of  her  husband,  received  the  rents  of 
such  real  estate.  Semile,  however,  that  if  the  plaiuliff  had  clamed  damages 
for  the  detention  of  her  dower,  the  rents  received  by  her  ^oe  the  deatli  of 
her  husband,  would  have  constituted  a  counter-claim  [Begardut  v.  Parker,  7 
How.  S03 ;  and  see  SUioCt  t.  Qibbom,  30  Barb.  4Sa). 

(t  ISxeaataz. — In  aa  action  by  an  executor  on  a  cause  of  action  which  arose 
after  the  death  of  the  testator,  defendant  cannot  set  off  a  demand  agunst  the 
testator,  even  though  it  eziated  at  the  time  of  his  death  (MerrUt  t.  Seamaa,  9 
Barb.  880). 

e.  Iiandloid  and  tanant. — In  an  action  to  recover  paeaeaslon  of  premise* 
for  non-payment  of  rent  reserved  (2  R  8.  SOS,  g  30),  Uie  tenant  may  show  a 
partial  eviction  from  the  easement  by  way  of  counter-claim  IBiair  t.  OixIim, 
18  N.  Y.  829). 

/.  Rent  due  on  a  lease  could  not  be  set  off  against  a  ludgment  for  damage* 
for  breach  of  a  covenant  in  tliB  same  lease  for  quiet  enjoyment  {8e!i«rnerAoni 
V.  ATiderton,  3  Barb.  684). 

^.  In  an  action  by  a  lessor  for  the  rent  reserved,  the  defendant  may  recoup 
damages  sustained  oy  a  breach  of  an  implied  covenant  for  quiet  eofoyment 
(Mayor  of  N.  X.  v.  jfo^,  3  Eernan,  151;  Eargtr  v.  EdmonO*,  4  Barb.  25S; 
MtOuUough  T.  Cea,  S  Barb.  886).  But  «#mM«  not  for  a  mere  trespass  (/d.  ; 
Draiat.  Coekrofl,  10  How.  STT;  1  Abb.  308;  4  K  D.  Smith,  34;  EdgirUni,  t. 
Pope  14  How.'llfl  I  aff'd  16  How.  359 ;  20  N.  Y.  281 ;  and  see  MeKeniU  v.  ^or- 
nw,  4Bosw.  193),  A  landlord  suing  as  assignee  of  a  lease,  for  nxtl  accruing 
subeeqnent  to  the  assignment  to  him,  is  not  liable  (o  a  counter-claim  In  reaped 
of  a  demand  in  fkvor  of  tbe  tenant,  against  the  assignor  of  the  landlord 
which  nose  and  was  existing  prior  to  tbe  assignment  totlMpl^ntiff(ifgCiI:Awft 
T.  Xcury,  6  Dner,  494).  StmSU  In  an  action  for  rent,  the  tenuU  may  recoup  or 
coonter-cUm  the  damages  sust^ned  by  an  unlawful  eviction,  luDaequent  to 
the  accrual  due  of  such  rent  {La  Farge  v.  l^^tey,  1  Bosw.  171 ;  4  Abb.  SDT). 
But  in  such  a  case  the  sureties  of  tbe  tenant  could  not  avsil  themselves  of  any 
such  defence,  unless  the  tenant  liad  assigned  to  them  the  cause  of  action  tat 
such  eviction,    (/i) 

A.  In  an  action  by  lessors  on  a  bond  to  secure  rent,  defendants  cannot  set  up 
as  a  counter-claim  a  claiiu  against  plainUlb  for  improperly  removing  IVom  tbe 
demised  premises  the  tenants'  flsturea.  The  lease  containing  no  provisions  as 
to  such  flitures  (Magm-  of  N.  7.  t.  ParlieT  Vdn  BUamiMi)  Co.,  13  Abb.  300 ;  21 
How.  389). 

i.  Uva. — In  an  action  to  recover  posuwkm  of  a  chattel,  where  the  plainUff 
hi*  bad  the  chattel  delivered  lo  him  under  the  procouding  known  as  "  claini 
and  delivery,"  an  answer  which  merely  sets  up  a  lieu  upon  the  chattel,  ami 
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under  wUcb  the  deftndsnt  cIstoM  to  bold  the  chattel  and  cUma  domageg  for 
the  taking  of  the  chattel  from  him  in  the  action,  does  not  set  up  a  counter- 
tiMmiDe  Lemr  r.  MteAa^,  5  Abb.  203;  mad  tee  Ootln- y.  Babeoek,  T  Abb.  502, 
% ;  KmoB  t.  Aarw,  31  How.  180 ;  eonlra,  we  Brtnen  v.  Bveldng&am,  21  Hot. 
IM ;  11  Abb.  387 ;  Itnenianii  V.  Plotf ,  S  Abh.  327). 

0.  Hoirtgncor  *nd  nwrtsasas.— A  pnrchaBer  of  land  subiJect  to  a  mortga^ 
cannot,  in  an  action  to  foreclose  sucb  mortgage,  set  up  M  a  counter-claim  or 
TBOoapmentja &uid practised  upon  hioi  by  the  mortgagor  after  the  mortguge 
WM  nves  {Stat  r.  Latton,  19  Barb.  6).  As  to  a  counter-claim  in  foreclosure, 
M*  Sia.  Pro.  Int.  Co.  v.  MeKas,  31  N.  T.  191 ;  F&uler  r.  Feting,  2  Barb.  301). 

i^  In  an  action  to  forecloee  a  mortgage,  a  defendant  not  personal!;  liable  for 

—  '-"  • ■  --■    -  '■    -'  ■  ■-■  t  of  mattere  uDCon- 

tbb.  158). 

c  Ftemtom  inannmce  note.— The  maker  of  a  promiBaorj  note  given  to  an 
iunirance  company  (or  premiuniB,  maj  Bet  off  againal  such  note,  even  If  in  the 
handa  of  a  recdver,  debu  due  him  from  the  corporation  [Berry  t.  BrtU,  • 
Boew.  637 ;  see  Lawraiai  t.  ikW»ii,  21  N.  Y.  158). 

i.  Fiindpal  and  soTBty. — In  an  action  against  a  snretjr,  he  cannot  avail  him- 
Klf  of  aclaim  in  (avorof  bis  principal  againat  the  plaintiff  by  way  of  counter- 
claim {La  Fargt  T.  BaUe]/,  4  Abb.  397 :  eontra,  SmueU  v.  Saimom,  32  Barb.  647) ;  an- 
1^ perhaps  where  the  prindpol  is  insolTent  [Eatt  Riv.  B't  v.  Bogeri,  7  Boew.  498). 

t.  Vendor  and  pwohas«r. — In  an  action  on  contract  for  goods  sold,  de- 
fendant may,  wWuntl  leave  of  the  court,  set  up  by  way  of  counter-claim  • 
edgment  recovered  by  him  against  the  plaintiff,  notwltnatacdiog  the  prohi- 
tioB  agMnst  suing  on  a  judgment  without  leave  of  the  court  (Imis  v.  Hm- 
thorn.  3  Bosw.  825 ;  Clark  v.  Slory,  39  Barb.  395). 

/.  The  plaintiff,  "  A,"  sued  on  a  note  for  HOO.  Deffendant,  "  B,"  answered 
that  the  note  was  given  for  the  price  of  a  horse  sold  by  plaintiff,  "  A,"  to  him. 
wliich  plaintiff,  "  A,"  warranted  sound,  a  breach  of  the  warranty  and  damaies 
to  Uie  amount  of  9100.  Afterwards,  and  pending  the  suit  on  the  note,  thcde- 
faidant, "  B,"  sued  the  plaintiff,  "  A,"  for  said  breach  of  warranty,  and  recov- 
ered Judgment  for  $100.  Held,  that  the  plaintiff,  "  A,"  was  entitled,  on  this 
stale  of  (acts,  to  an  order  striking  out  B.'s  anitwer  and  fbr  judgment  on  the 
ngle,  althoneh  he  had  appealed  from  the  judgment  obtained  by  B.  in  the  ac- 
tion for  the  breach  of  warranty  (Oirni  v.  ^ammcntl,  18  How.  123;  see  WiSiM* 
V.  K<ni3utm,  3  Bosw.  102). 

o.  An  accommodation  indorser  of  a  bill  or  note  given  for  the  price  of  good* 
•old,  cannot  set  up  as  a  defence  or  counter-claim  a  breach  of  a  warranty  on 
the  aale  of  the  goods  (O&letpit  v.  Torrance,  7  Abb.  462). 

A.  In  Lemtm  v.  TrvU  (13  How.  348 ;  amrmcd  in  court  of  appeals ;  see  IS 
How.  076,  note),  an  action  fbr  goods  sold,  an  answer  setting  up  a  breach  of 
warranty  aa  to  the  quality  of  Uie  goods,  and  claiming  to  recoup  to  that  extent, 
was  held  to  constitute  a  counter-cbim  (see  Warren  v.  Van  PeU,  4  E.  D.  Smith, 
903).  In  a  subsequent  case,  an  action  on  a  promissory  note,  the  defeudant  an- 
Kweted  that  the  note  was  made  by  him,  ana  delivered  to  the  plaintiff  in  pay- 
ment for  goods  sold  him  (defendant]  by  the  plaintiff,  with  a  warranty  of  tbelr 
qnall^,  that  the  goods  were  not  of  the  quality  warranted,  and  plaimed  dam- 
ages for  the  brea^  of  such  warranty;  held  that  sucb  a  defence  was  not  a 
oounter-clatm  iNielioU  v.  Boemm,  6  Abb.  391).  [This,  although  a  decision  at 
special  term,  was  said  to  embody  the  views  of  all  the  Judges  of  the  first  dis- 
trict. It  was  decided  on  the  authority  of  Vataear  v.  Living$Um  (3  Keman, 
348).  It  is  r^pectfully  submitted  tbat  the  court  overlooked  the  &cl,  that  the 
reason  tor  holding  the  answer  in  Vaimar  v.  LwringHon  lo  be  a  defence  not  con- 
ititating  a  counter-claim,  was  that  the  action  was  by  the  asaiKnee  of  the  cauM 
of  action.  If  the  action  had  been  by  the  plaintiff's  assignor,  the  answer  would 
have  constitnted  a  counter-claim,  but  of  course  Vassear,  by  becoming  assignee, 
did  not  incur  a  liability  to  Livingston,  nor  did  he  by  bnnging  suit  render  blm- 
self  liable  lo  an  action  by  Livingston,  and  therefore  not  Aubject  to  a  emtnitr- 
daka,  although  liable  lo  be  defeated  by  liTiogiton'a  tetUng  np  aa  a  d^tam 
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mtitten  which  he  nuKht  ha,vo  uaed  u  a  connter-daim  agtlnst  the  dalm  tn  the 
hands  of  the  plaintiPB  assignor.] 

a.  In.  SQ  action  to  recover  the  price  of  pjods  sold,  a  cDUDter-clBim  of  K  loss 
■DStained  trr  the  defendant  apon  a  quantity  of  porb  preriouBly  wld  them  bj 
the  plaiutLQ^,  as  inspected,  soar  mesa-pork  of  good  qualitj,  which  turned  out 
to  be  of  bad  qualitv,  and  tainted  and  rotten,  was  on  demurrer  held  bad  (B«r- 
OaB  y.  Johjuen,  18  B&rb.  GfiS). 

i.  Dapllolty. — This  section  Is  a  statutoir  prohibition  ag^nat  duplidtf 
{Bayet  t.  Brvicn,  7  Barb.  67).  But  a  defence  is  not  double  hMatuse  it  deniea 
two  aJlegations  of  Uis  complaint,  both  of  which  are  necegsBiy  to  make  a  cause 
of  action  (Otit  v.  fiMt,  8  How,  198) ;  and  probablv  this  section  does  not  applj 
to  defences  consisting  of  mere  denials.  (M)  Where  the  answer  first  denied 
each  and  eTery  allegation  in  the  complamt,  and  then,  in   snccessive  paia- 


grapha,  separately  numbered,  admitted  in  terras  many  avennenls  of  tlie  .  ._ 
plaint  Pluntiff  moved  to  strike  out  as  false  either  the  general  denial  or  Uie 
admiesions  J  held,  there  was  no  propriety  in  permitting  two  Blalements  in  a 
pleading  tn  direct  conflict  with  each  other,  and  ordered  that  the  general  de- 
nial be  BtTDck  out,  unices  the  defendants  withdrew  the  paragraphs  containing 
the  admistions  {WekU  v.  Metrop.  Ins.  Co.,  2  Bosw.  679).  A  geneul  and  a  spe- 
dflc  denial  are  not  permitted  to  the  same  part  of  a  complaint ;  but  an  answer 
may  qwclflcally  deny  one  part  and  generally  deny  the  remainder  {Kalca  t. 
JSdred,  18  How.  240] ;  and  a  defendant  may  make  one  defence  to  one  part  of  a 
cause  of  action,  and  another  defence  to  another  part  of  the  same  cause  of  ac- 
tion {Longaorlhy  y,  Knapp,  4  Abb.  115). 

«.  Bach  defbnoe  moat  be  complete  within  ItsolC— ^Tbe  separate  defence 
iewrately  stated,  lake  the  place  of  separate  pleas  (Cobb  y.  Fraeee,  4  How.  413 ; 
S  Code  iiep.  4ii).  Each  defence  or  count cr-claltn  is  to  be  regarded  as  if  it  stood 
alone  {SrcifC  v.  Eing^eu,  24  Barb.  541 ;  //ntner  y.  McFarUn,  4  Denio  611  ■  New- 
ton, T.  Ilidfred.  1  New  Pr.  Cas.  137;  Ayrat  v,  CoriU.  18  Barb,  364),  and  was  the 
•ale  defence  (TaemlmD  v.  A»key.  1  Horn  &  Hurl.  173 ;  Fitcii^  r.  Aide.  id.  168), 
and  should  be  complete  in  Itself,  without  reference  to  others  (Siieiuxr  v  Bab- 
teeii,  23  Barb,  335  ;  Bridga  y.  PUyun,  6  Sand.  310 :  Sinclair  y.  P^ch,  8  E.  D. 
Smith,  889 ;  Loomv  y.  Orwr,  4  Bosw.  392 ;  Zfnta  Branch  Bank  v.  Lee.  2  Bosw. 
094;  7  Abb.  887 ;  BenedUt  v.  Seymour,  S  How.  208),  and  be  an  answer  to  the 
cause  of  action  to  which  It  is  addreaspd  (Brown  y,  RycJanan,  12  How.  314; 
KnttdUr  V.  Slemberg,  10  iil.  08 ;  8  lii.  242 ;  4  Sand.  310).  A  defcn-*  cannot  bo 
made  out  nor  defeated  by  connecting  two  or  more  separate  defences  together, 
more  than  it  could  formerly  by  connecting  toKetber  two  or  more  special  pleaa 
{Spencer  y.  Babcock,  rupra  ;  Ayrauli  y.  Chamberlain,  83  Barb.  337 ;  RiteAie  y. 
Qarrium,  10  Abb.  246  and  note ;  Landau  y,  Le.ty.  1  Abb.  378 ;  Sinclair  v.  FUeh, 
8  E.  D,  Smith,  S77 ;  and  see  note  to  g  168,  pott).  Semble,  a  defendant,  to  ayoid 
repetition,  may  aver  once  certain  fhcls  alike  applicable  to  several  defences, 
and,  haying  averred  them  In  one  defence  or  by  way  of  introduction  to  all, 
may  refer  to  them  in  any  other  defence  or  subsequently,  inloltlgibly  and  dis- 
tinctly so  as  by  reference  to  clearly  include  them  in  each  (Xenia  Branch  fianit 
V.  Lee,  7  Abb,  867 ;  3  Bosw.  894 ;  and  see  AyTe»  v.  Contt,  18  Barb.  201 ;  Sinclair 
Y.  Filch,  8  E.  D.  Smith,  677).  Where  there  are  several  defences,  on  admission 
tmplled  by  not  denying  in  one  defence  is  cot  availabio  to  tho  plaintiff  in  re- 
spect of  another  defence  not  containing  any  such  admission,  in  Uie  same  ao- 
■wer  {Swifl  r,  Kinsley,  24  Barb.  541 ;  Ayret  y.  GoeiU,  18  id.  264). 

d.  Where  in  one  defence  the  note-sued  on  Is  described  or  mentioned,  a  refer- 
mce  in  a  subsequent  defence  to  the  said  noU  sufflcientiy  points  out  the  note  In 
mlt  ( WlUiame  y,  JUchmond,  9  How.  523). 

A  Sevoral  defences  ho^  mXataA.-~Slach  defence  mun  oe  teparoMy  OateA 
an(ii)2iiin2^nuni^r«d(Rule  19). — No  fonnal  commencement  or  concIuMon  is 
required  to  mark  each  separate  defence  (Bridge  y.  Payum,  G  Ssind.  210) ;  and  it 
lias  been  aaid,  there  is  only  "  one  safe  rule  in  slating  actions  or  defences,  and 
that  Is  to  indicate  distinctly  by  lit  and  appropriate  words  where  each  stat«- 
..  ,._.r.     ._  ^  ,.  es,  and  where  it  concludea  (i^ 
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fbteaU  T.  QoeArin,  8  How.  243).  To  commeDce  each  sepanite  defence  with 
the  wends  "  And  the  defendant  farther  says,"  was  beld  nut  to  be  auffident 
(■1) ;  bat  to  commence  with  the  words  "  And  for  a  further  defence,"  would  be 
■afflcient  {BeTtaUet  t.  Begmow,  6  How.  808 ;  and  see  Rule  IS,  Supreme  Court, 
■ndnote). 

i.  wraat  defenc«»  mar  be  plaadad  tage^ta. — A  genera]  deniai  and  in- 
bncf  {Mou  r.  Burtutt,  2  B.  D.  Smith,  S3) ;  a  general  denial  and  a  release  {Ed- 
legg  t.  Baier,  IS  Abb.  267).  In  on  action  for  an  assault :  a  general  denial ;  wit 
ammtii  daaoM ;  and  moOtUr  mania  (Lantmg  t.  Parker,  9  How.  288).  To  an 
action  for  &lBe  representaUons :  a  general  denial ;  and  that  the  alleged  re- 
presentatims  were  true  {Otit  v.  Bo**,  8  id.  1981,  To  an  action  for  slander :  » 
denial  of  speaking  the  words;  and  that  the  alleged  words  were  true  {BuhlarY. 
ITwHtoorM,  IT  Barb.  MB ;  9  flow.  283 ;  HdUnbeck  v.  GUne,  9  How.  289 ;  Ormtty 
T.  Dtftf^ioM,  S  Dner,  66S ;  oontra,  by  BlosBon,  J.  B.  G.  3  Abb.  407 ;  see  infra\  To 
an  action  for  pereonal  property  (replevin) ;  a  denial  of  the  taking ;  and  a  joaU- 
fication  of  the  taking  ijlaikiey  v.  Ogawa,  10  How,  44 ;  and  see  Helkbrant  v. 
Boolh,  7  Texas,  ^rS) ;  a  denial  of  any  knowledge  or  information  sufficient  to 
form  a  belief  as  lo  the  plaintiff's  title ;  and  a  claim  of  lien  on  the  property  In 
■t^t  {Toaruepd  v.  Plait,  3  Abb.  S2T).  To  an  action  for  a  malicious  prosecution, 
a  general  denial  and  facia  U>  constitote  a  probable  cause  (SenAle,  Badda  t. 
Bad^abar,  3  Duer,  S84).  A  denlal  of  the  amount  claimed,  an  admission  of  a 
certam  amount  due,  and  a  tender  of  that  amount,  held  to  be  but  one  defenca 
(Spmcgr  r.  Tboia;  13  Abb.  853 ;  21  How.  88^ 

a.  Under  the  former  practice,  the  defendant  might  plead  as  many  separate 
matters  as  he  should  think  necessary  to  his  defence,  subject  lo  the  power  of 
the  court  to  compel  him  to  elect  by  which  plea  he  would  abide,  in  cases  where 
he  should  plead  mcoosist^nt  picas  (2  R.  8.  S53 ;  Graham's  Pr.  344 ;  see,  how- 
crer,  FViSfcHiaen  v.  Smali,  3  Dowl.  Pr.  Cas.  564).  But  there  is  no  provision  to 
the  code  whlcji  allows  answers  [defences]  to  be  struck  out  on  the  spedfio 
KTOund  of  inconsistency  as  aucb  (OtCrom  v.  Bixbt/,  9  How.  S9;  HoBenbeek  t. 
Cioa,  id.  890 ;  SnwJA  v.  Wy&,  20  How.  158).  And  "  when  the  court  assumes 
to  compel  the  defendant  to  dcct  between  mconalstent  defences.  It  must  do  so 
on  the  j^imd  that,  th)m  the  very  nature  r>f  the  case,  it  is  impossible  that  the 
defendajit  can  have  two  such  defences."  (Id.  Harris,  J.)  Defcncea  which  were 
not  inconsistent  under  (he  former  practice,  should  not  be  considered  inconsis- 
tent under  the  present  system  of  pleading  (Lanting  v.  Parker,  9  How.  388). 
The  defendant  cannot  be  required,  as  a  condition  of  answering  new  matter,  to  . 
make  an  admission  which  shall  preclude  him  fWim  denying  the  allegations  of 
the  complaint  on  the  trial  (Kt<eham  v,  Zerega,  I  E.  D.  Smith,  5G3 ;  Brown  V. 
.^ye^man,  laHow.  817;  Jmenbeek-v.Cloa,9id.%Vl}\  SlSav.  Cmmlock, 9  Yion. 
48;  Lannngv.Birker,%id.^»&;  HaelOiyv.  Ognum.,lQ  id.  U-.MoUy.  Burnett, 
3  E.  D.  Smith,  62 ;  1  Code  Rep.  184).  "  He  should  never  be  required  to  elect 
between  a  denial  of  a  materinl  allegation  of  a  complaint  and  new  matter  con- 
stituting a  defence"  (HoOertbeek  v.  Clovj,  supra).  The  distinction  between 
pleas  in  abatement  and  in  bar  is  abolished,  and  therefore  a  defence  of  defect 
of  parties  may  be  united  with  a  defence  on  the  merits  (Mayhein  v.  Bebiruort,  10 
How,  IM;  ^wel  v.  Tuttle,  id.  40;  affirmed  4  Kernan,  465;  Bridge  v.  Paptan, 
6 Sand.  310;  Gardners.  Clark,  21  N.  Y.  899,jeverBing  6_How.  449).  The 
authorities  the  other  way  are  S 
7  Id.  385 ;  BuMrk  t.  BnberU,  I 
Eeman,  837. 

l.  VHiat  defenoes  may  not  be  pleaded  together. — To  an  action  against 
a  carrier  by  water,  (1)  a  denial  of  being  the  owner  of  the  vessel ;  (3)  a  denial 
that  the  property  was  delivered  to  him  (Arnold  7.  Dimond,  4  Sand,  604).  To 
an  action  for  an  assault,  a  general  denial  and  ton  auauli  demetM  {Schneider  v. 
SeAulb,  4  Sand.  664 ;  Am  t.  Bogert,  8  How.  856)  [probably  the  preceding  cases 
would  be  decided  otherwise  at  this  day] ;  a  general  denial  and  a  tender  {Li*- 
iimAm  T.  Sarri*m,  2  K  D.  Smith,  197). 
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151.  Demurrer  and  ana%Ber. 
The  defeudant  maj  demur  to  one  or  more  of  several  causos 
of  action  stated  in  the  complaint,  and  aoBwer  the  residae. 

a.  Where  a  defendant  demon  and  annwen  to  the  suns  c&tue  of  action,  or  to 
the  whole  of  a  compl^nt,  the  plaintiff  cannot  treat  the  demurrer  m  a  nuUi^, 
nor  move  for  Judgmeat;  but  he  should  more  toatrikeout  Uie  answer  and  de- 
mnrrer,  or  that  the  defendant  elect  by  which  he  will  ahide<£lp«anMnT.  Weidtr, 
6  How.  S ;  Haaard  v.  Michigan,  BautAem  K  R.  Co.,  id.  808 ;  and  6ee  Glarkiotk 
V.  Mite/uO,  8  E.  D.  BmiCh,  269;  BoUonv.  Qardn^.S  P^,3T8;  Clar^  t. 
FMpt,  6  Johns.  CtL  314;  Bamiui  t.  AOinton,  11  Ir.  Law.  it  50  ;  and  note  (0 
section  14S,  p.  2Sa  «). 

g  153.  (Am'd  1851.)  Sluvm  and  irrelevant  anawert  and  de- 
fences. 

Sham  and  irrelevant  anBwers  and  defences  may  be  etricken 
oat  OD  motion,  and  upon  ench  terms  as  the  court  may  in  their 
discretion  impose. 

h.  This  section  "  confers  no  new  power,  but  is  dmp^  dedaratoiy  of  a  pown 

the  coarts  before  poaeesaed  to  prevent  the  abuse  "  of^  the  tbnns  of  pleading 
(Jfonu/  Rk  gfaoehater  t.  SileAcoci,  14  Bow.  400). 

c  Sham  answvT. — There  Ls  a  dis'incUon  between  a/oie  answer  and  a  Kro- 
loosanswerfFecibtrv.  JTO^S  Abb.  455;  Huttv.Bmiih,  8  How.  150;  Datii 
y.  After,  4  How.  156 ;  2  Code  Rep.  B9).  Agiun  it  Is  said,  a  false  answer,  not 
verified,  is  a  sham  answer  {Slock  r.  CoUon.  S  E.  D.  Smith,  S08).  Tliu  essential 
element  of  a  sham  answer  is  its  faMty  (yicAolt  v.  Jom«,  fl  How.  257;  Oilrom 
V.  BiiAg,  9  iti.  ST ;  Broien  v,  Jenniton,  1  Code  Kep.  N.  B.  156 ;  WiOcer  t.  HimiU, 
11  How.  398  i  fiwS  V.  amitt,  B  ia.  150).  It  moy  be  good  in  form,  (/(i)  A  sham 
answer  is  one  that  is  false  (Leach  v.  Bogai/m,  3  Abb.  1 ;  LiUl^ohn  t.  6rt^,  23 
How.  845).  The  words  iJiam  tuAfidie  applied  lo  SQch  an  answer  are  sjmonjm- 
otu(TA«iVopbT.  McCumher,  IB  N.  Y.  820).  It  was  held  in  a  number  of  cases 
that  on  answer  consiBting  only  of  denials,  eannol  be  slruck  out  as  sham,  whe- 
ther verified  or  unTtrifled  (IKA*fe  v.  Bennelt.  7  How.  58 ;  Winne  t.  SiddoL,  9  O. 
219;  Lieittg»lonf.  FijJde,  8  id  485;  Bencdiely.  Tanngr,  10  vi.  455;  Sii^v. 
Oom*lotJc,9id.  48;  Grant  v.  Pmoer,  I2ui.  500;  OoedtU-v.  SMnsaa,  1  Abb.  110; 
JJirmar*  d  Mte/ianie-g  ffk.  t.  -S'mitt,  IS  How.  829 ;  Ore\j  v.  Bmder,  id.  371 ; 
CawxXt  V.  £u«Ai)«U,  14  Barb.  S95 ;  7  How.  IT ;  Mier  v.  Cbrflnferx,  8  Barb.  T5 ;  3 
Code  Rep.  125 ;  JTumim  v.  Sl«nnin,  13  Abb.  93 ;  Wurman  y.  BuAiuU,  7  How. 
ITl ;  DaiM  y.  iWter,  4  id.  155 ;  2  Code  Rep.  98 ;  Qregory  y.  Wrv^,  11  Abb. 
41SJ.  It  is  now  however  settled  Uiat  when  an  answer  or  defence,  allliough 
verified  and  canaisling  of  a  denial  only,  is  sham  or  &tse,  it  will  be  slruck  out 
{Th»  People  y.  MeCurSier,  18  N.  T.  316 :  IS  How.  186 ;  Corbett  v.  ifwi,  13  Abbi 
65 ;  Miiabeihport  Maraifa£.  Co.  y.  CampJefl,  13  Abb.  86 ;  iMvrenee  v.  Dfrbii,  24 
How.  134 ;  Butterfteld  r.  McOomber,  23  How.  150 ;  Slruner  v.  Ocean,  Int.  &,,  2 
Hilton,  476 ;  B  Abb.  28 :  iund  v.  Seaman's  Snoingi'  B'k.,  87  Barb.  129 ;  23  How. 
368 ;  BiOlerJiiia  v.  McComber,  23  How.  150 ;  OnWin  v.  Vandervoort.  7  How. 
483 ;  Mief  v.  GarOtdge,  4  How.  115).  Still  the  general  term  in  the  first  dUlrict 
refused  to  strike  out  a  general  denial  as  ikise  (M\a»ina  v.  SHUrnan  13  Abb.  93). 
An  answer  which  La  so  framed  tliat  it  does  not  set  up  a  valid  defence,  but 
which  states  f^ts  that  may,  hj  belne  properly  avcrrea,  constitute  a  de^ce, 
will  not  be  struck  out  as  aham,  irrelevant,  or  tHvolous  (Affrrd  y.  Watieini,  1 
Code  Rep.  N.  E  343 ;  Slruair  y.  Ocean  Tin.  Co.,  2  HUton,  470 ;  9  Abb.  33 ; 
but  it  may  be  demurred  to.  (Td.) 

il  To  a  compl^t  on  a  promissory  note,  remote  Indorsees  against  maker,  the 
defendant  answerlns  that  the  note  was  made  without  consiaerallou  tbeielbr, 
was  obtained  &om  him  by  &aud  of  A.  B.  &  C,  and  alleging  "  npan  lofomia- 
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don  ud  belief"  Utat  ptidntiA  fare  no  Tains  for  tbe  note,  and  "  are  not  bona- 
JUe  boldera  tbereoC"  Tbe  pl&luUfis,  on  an  affldavit  that  U>ev  were  the  ieno- 
jU«  holdera  of  the  note  for  a  valuable  cooalderatlon,  paid  ui  cash  upon  tint 
matDritf  of  the  note,  and  without  notice  of  tbs  want  of  consideration  or  fraud 
allied  m  the  answer,  and  Uatins  admisdooB  and  promiwa  to  par  bj  the  de- 
fendant,— moved  to  Btrike  out  we  anawer  as  sham.  The  defendant  did  not 
fbllj  denj  the  allegationa  m  the  plaiotiff'a  affllarits.  The  motion  was  denied. 
The  court  said  the  answer  was  not  shown  to  be  untrue,  but  the  plaintiff's  affl- 
daTita  atated  beta  which  avoided  the  answer  ( Wirpnan  r.  Hiela,  6  Abb.  17). 

a.  In  an  action  by  an  indorsee  against  the  defendant  as  maker  of  tha 
pnimisaory  notes,  the  subjects  of  the  action,  the  complaint  alleged  the  makinK 
of  the  notes,  that  Che  plaintiff  was  "  ihe  laafttl  oaner  and  hotder  of  the  noU*. 
The  answer  denied  that  the  plaintiff  was  "  the  larefXil  owner  and  bolder  of  tie 
matte"  &c  :  and  was  struck  out  as  sham  (Sh%  t.  Enf/dl,  17  Barb.  G30).  Bo  Id 
CaUim.  GunUr  [1  Duer,  266»,  one  of  the  defences  conMstod  uf  a  denial  that 
ibeplaintilf  wssUie  lawful  owner  and  holder  of  the  note  sued  on,  and  that  the 
defendant  was  indebted  to  him  thereon  in  the  sum  claimed  to  be  due,  or  In 
any  Bum  wbaterer ;  and  in  reference  to  this  tlie  court  say,  "  We  are  in  tho 
constant  habit  of  BtrikinK  out  such  a  denial  as  irrelevant  and  fHvolous ;"  and 
to  the  same  effect  m  WiUierepoon  v.  Van  Doler  {15  How.  266).  An  answer 
verified,  which  alleged— as  to  tb«  averment  in  the  complaint  that  the  plaintiff 
Is  the  lawfu]  holder  and  owner  of  Bald  promissory  note,  and  that  the  defendant 

is  indebted  to  him  thereon  In  the  sum  of  % and   interest — the  defendant 

has  no  knowledge  or  information  sufficient  to  form  a  belief,  and  can  therefore 
neither  admit  nor  denj  the  same — was  struck  out  as  sham  {Fleur]/  t.  Hoger,  9 
How.  815 ;  FiOmmfr  v.  KUn^,  id.  218 ;  Fieury  v.  Brtnen,  id.  317). 

\  In  an  action  on  a  promlasory  note  against  indorsee,  the  answer  denied 
aof  knowledge  &c.  of  presentment  and  noUce  of  non-payment,  tlie  plaintiff 
moved  to  atrue  out  the  answer  as  false  on  affidavit  of  the  notary  of  presant- 
nent  and  notice  of  non-payment.  The  defendant  made  an  affidavit  that  Ilia 
answer  was  put  in  in  gooa  fiiitb  and  that  it  was  true  to  the  best  of  his  knowl- 
edge and  belief,  bat  stated  no  hcls  wananUng  such  belieC  the  saotioii  waa  de- 
tued  {BaOv  v.  Lane,  13  AWi.  854). 

ft  In  an  action  on  a  promissory  note  the  complaint  alleged  that  plaintiff 
was  the  holder  and  owner  of  the  note,  and  the  answer  denied  that  allega- 
UoD,  on  moUon  to  Btrike  out  the  answer  as  sham  it  appeared  that  plaintiff  held 
the  notes  aa  aaslgnee  for  the  benefft  of  cndlton  uid  tb«  motion  wa*  granted 
{BuU^rfUd  T.  McComber,  33  How.  ISO). 

d.  In  an  action  for  teXm  Imprisonment,  an  answer  denying  any  knowledge 
or  information  Buffldent  to  form  a  belief  as  to  the  allegation  that  defendania 
caosed  to  be  issued  the  writ  on  which  the  plaintiff  waa  arrested  was  struck  oa( 
aa  sham  {Lawrenee  v.  Derby,  IS  Abb.  346,  nott ;  Zi  How.  134). 

<.  In  an  action  on  a  promiasory  note,  a  defence  of  an  agreement  contem- 
poraneous with  the  msJcing  of  me  note,  to  renew  the  note  at  miiturlty  la 
Mvolous  (BaOix  V.  Lane,  at  General  Term,  18  Abb.  850 ;  at  Special  Term,  31 
Bow.  475);  and  may  be  struck  out  on  motion  (id);  and  see  Shoe  ALeaHurtBk 
T.  Camp,  31  How.  US). 

/.  A  defence  of  ubutt  stricken  out  as  sham  It  appearing  that  the  alleged  ex- 
cess of  interest  was  taken  by  a  mistake  [BaHey  v.  Lane,  31  How.  47S ;  and  at 
General  Term,  13  Abb.  8S4). 

A  An  answer  denying  knowledge  of  a  Judgment  in  an  action  in  which 
the  defendant  appeared  struck  out  as  aham  and  fiUae  (BeAe  v.  JUamin,  17  Abh. 
IM). 

g.  Where  an  answer  states  a  anffldent  defence  on  the  knowledge  of  the  de- 
fendant, it  wonld  be  onsafe  to  strike  it  out  as  sham  (M^ler  v.  Saehei,  31  How. 
VS ;  13  Abb.  98  itole). 

h.  Where  a  defendant  applies  on  notice  for  leave  to  put  in  an  amended  an- 
swer and  aerves  with  his  motion  papers  a  copy  of  his  proposed  answer  aa 
amwided,  no  otjacOoa  being  made  that  the  propoacd  aoewei  was  sham  or  false, 
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An  answer  deaytng  a  material  allegation  in  the  compUnt  may  be  Btticken 
out  aa  sham  (7^  Fi^  v.  MeOttmlier,  18  N.  Y.  815). 

&  Inalevant  Pleading. — A  pleading  la  irrelevant,  wbicfa  has  no  anbsttintial 
relation  to  the  controTei«f  between  tbe  parties  to  the  action.  A  general  de- 
nial b7  one  party  of  a  malerlal  allegation  of  his  opponent,  cannot  be  consid- 
ered OS  irrelevant ;  although  it  may  be  informal,  or  even  unavailable,  by  reason 
<rf'Bome  statutory  restriction  (iSMiMmi  v.  MiOer,  S  How.  81S).  Iireievancj  com- 
prehends iMth  prolizit;  or  needleas  details  of  matenal  matter  and  alao  matter 
ont  of  wliich  no  cai)se  of  action  or  defence  could  arise  ttetween  the  parties 
iLa  Bank  v.  EHehing,  11  Abb.  436  [  fiKrutw  v.  Oaan.  Im.  Co.,  3  Hilton,  476 ; 
9  Abb.  33).  An  answer  should  be  palpablj  irrelevant  to  warrant  Its  Iwing 
Btriclien  out  (LUa^ohn  v.  GreOgy,  23  How.  84S ;  13  Abb.  Sll) ;  if  not  palpably 
irrelevant  the  pltuntiff  should  demur  ijd. ;  Struxer  v.  Ocean  Tn».  Co..  S  Abb. 
28 ;  S  Hilton,  47S ;  see  however  Lue  Bank  v  KUdiing,  11  Abb.  488).  Where  the 
complaint  for  goods  sold  and  delivered  and  for  lalior  alleged  that  said  goods 
were  sold  and  delivered  at  the  times,  and  were  of  the  value  therein  speciiied, 
and  also  alleged  that  the  laljor was  performed  at  the  time,  and  was  ofthe  value 
therein  specified  and  Uie  answer  denied  that  the  goods  were  sold  &c.  at  the 
time,  and  were  of  the  value  specified  and  made  a  like  denial  as  lo  the  labor, 
held  that  the  denial  of  the  time  was  immaterial  but  that  the  denial  of  the  value 
Toiwd  a  maierial  issae  (Gregar]/  v.  Wrig/U,  11  Abb.  410).  To  detennine 
whether  statements  in  an  answer  are  relevant  or  not.  is  to  enquire  if  tliej  tend 
to  constitute  a  defence,  if  they  do,  they  are  not  irrelevant  (ZJkwan  v.  Diwnorf, 
8S  Barb.  86).  The  power  to  strike  out  irrelevant  defences  inciudea  irrelevant 
matter  pleaded  in  mitigation  of  datnagea  in  an  action  for  libel  or  slander  {Herr 
V.  Bambm-g,  10  How.  13S).  To  a  complaint  for  use  and  occupation,  an  answer 
which,  without  denying  any  fact  stated  in  tlie  complaint,  nierely  alleged, 
"  The  defendant  denies  that  the  pluntiff  is  entitled  to  the  sum  of  money  de- 
manded in  this  action,  or  any  part  thereof,"  vras  stiuck  out  on  motion,  the 
report  does  not  state  on  what  ground :  it  is  presumed,  as  irrelevant  [VmJce  v. 
Ooekerofl,  10  How.  337 ;  1  Abb.  303 ;  4  a  D.  Smith,  34).  New  matter  which 
Is  palpably  no  defence,  either  total  or  partial,  nor  a  couater^citdm,  may  be 
struck  out  as  irrelevant  (Kxtrb  v.  HcGuire,  5  Duer,  6S0). 

d.  In  an  action  b^  the  holder,  ag^nst  the  first  indorwr  of  a  not«,  the  aniiwer 
alleged  that  piainti^waa  not  the  real  party  in  intcreat,  nor  the  owner  of  tlie 
note.  That  It  belonged  to  one  E.  the  second  indoraer,  who  at  the  time  he 
owned  it  was  indebted  to  tlie  maker,  and  that  the  maker  had  notified  dcretut- 
ant  not  to  pay  the  note,  held  that  ealA  answer,  excent  that  part  which  allcfred 
that  plaintiff  was  not  the  real  partv  In  interest  nor  Uie  owner  of  the  note,  was 
irrelevant  (Arrangoii  v.  Frazer,  i  Hilton,  344 ;  and  Bee  Tamitier  v.  Catsard,  17 
;  Abb.  187). 

d.  Motiou  to  atrika  ont— An  entire  answer  or  an  entire  defence,  may  bo 
struck  out  under  this  section ;  but  not  a  part  of  a  defence  {Slaek  v.  Cation,  3 
E.  D.  Smith,  898 ;  BtB  v.  Ogden,  18  Abb.  93  note ;  LUmohn  v.  Cro^y,  13 
Abb.  311).  But  In  the  case  of  ajoint  answer  it  mnv  in  adjudged  sham  aa  to 
eome  defendants,  and  valid  as  to  the  others  {Burraii'V.  Boteen,  21  How.  3TiJ). 
The  right  to  demur  to  an  answer,  and  to  move  to  strike  !t  out  as  Irrelevant, 
are  not  optional  with  the  plaintiff;  where  Hic  irrelevoncv  of  an  answer  or  de- 
Tenee  is  not  palpable,  the  plaintiff  should  demur  {LUtl^okn  v.  Gre^,  18  Abb. 
811;  23  How.  345).  The  power  to  strike  out  should  be  cautiously  eierclsetl 
(Tk»  PfopU  V,  MeCumber,  IB  How.  186 ;  18  N.  T,  328 ;  WeMi  v.  Van  Zandl,  16 
Abb.  190 ;  Manaf.  BTIc  of  Boehett«r  v.  JStehcock,  14  How,  406).  Sembh,  that 
on  a  motion  to  strike  out  an  answer  as  folse,  it  must  be  shown  afBrmativcly 
by  affidavit,  other  than  the  verification  of  the  complaint  In  (he  ordinarv  form, 
that  the  answer  is  false  ( While  v.  Bennett,  7  How.  S9 ;  KeOogg  v.  Baker,  16  Abb. 
287).  Bcmhie,  that  an  averment  in  the  complaint  being  absolute,  and  supported 
by  an  oath  of  positive  knowledge,  nod  that  In  the  answer  being  merely  on 
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infisin&tion  anflclent  to  fintn  a  belief,  tbe  defendftot  1b  bound,  on  t.  noHon  to 
Kt  adde  the  mnswer  aa  dum,  Vo  support  It  by  the  oatb  or  a  party  having 
knowledge,  tbat  la,  it  ia  a  case  where  the  defendant  la  bonnd  to  aeek  fo 
knowledge  [2^  Pt(^  y.  McOambar,  15  How.  186 ;  18  N.  Y.  316). 

.  ;  fa  Bow.  668) 

And  the  trath  or  Ttilsitj  of  a  pleading  will  not  ueaally  be  tried  on  s  motion, 
when  it  ia  poeitively  Bwom  to  be  true  (Oo/Sn  t.  MtGroarty,  1  Code  Rep.  N. 
8.  2S1 ;  Mitn  T.  Vim,  4  Sand.  660).  On  a  motion  to  strike  out  a  pleading  aa 
riisjn,  the  pleader  is  not  obliged  to  dUproTe  the  allegations  of  the  affidavit  of 
the  moving  party  respecting  matters  not  presumed  to  be  within  the  pleader's 
knowledge,  even  though  the  matters  are  audi  as  if  proved  will  avoid  the  d«- 
fence  set  up  ( Wirgman  v.  Hiekt,  6  Abb.  17).  Where  Oie  motion  ia  not  opposed, 
or  la  not  met  by  affidavit,  showInR  that  the  answer  or  defence  wae  put  In  in 
good  bitb,  together  with  an  affidavit  of  merits,  it  should  be  granted.  Bat 
where  the  deieudant,  by  affidavit,  substantially  reaffirms  the  truth  of  his  an- 
flwer,  and  makes  an  Siffidavit  of  merits,  the  answer  should  stand  {Ftirmm*  A 
MetAanie£  B'Jc  of  Boehuttr  v.  Bmitk,  18  How.  839 ;  Tlu  Ftopln  v.  McOumber, 
18  N.  Y.  335).  AM  where  the  allegations  of  the  answer,  or  the  affidavit  In 
support  of  it  are  on  information  and  belief^  It  should  state  the  aource  of  in- 
formation and  grounds  of  belief  (CM«tt  v.  Eiu>,  13  Abb.  67 ;  and  see  MOar  t. 
Bagha,  18  Abb.  98  note ;  21  How.  US). 

b.  A  plaintiff  may  in  one  motion  ask  (1)  to  strike  out  defences  as  sham  and 
irrelevant,  (2)  for  Judgment  on  a  demurrer  as  frivolous,  (8)  to  strike  out  irre- 
levant Bsd  redundant  matter,  and  (4)  to  have  the  allegations  made  definite 
andcertaiatritfili^v.  ifc(7uf7»ier.  ISHow.  186;  18  H.  Y.  815). 

e.  Where  the  motion  is  to  strike  out  several  defences  as  sham  and  Mvolous, 
the  notice  of  motion,  need  not  neceasarily,  but  should  properly,  specify  which 
defence  la  alleged  to  be  sham,  and  which  frivolous  {fiaOey  v.  Lane,  18  Abb. 

d.  Pending  a  motion  to  strike  out  a  defence  aa  sham,  it  is  irregular  to  tnove 
to  strike  out  the  same  defence,  on  the  ground  that  defendant  has  not  compiled 
With  an  order  requiring  hlu)  to  make  ^d  defence  more  definite  and  cert^U 
(Ei&)gg  Y.  Baker,  15  Abb.  886). 

e.  Where  a  defendant  applied  Ibr  leave  to  serve  an  amended  answer,  ami 
npon  the  motion  served  a  copy  of  his  proposed  answer  to  which  no  objection 
was  made,  held  that  the  plaintiff  was  precluded  from  afterwards  moving  to 
ttrike  it  out  BB  taloe  (J/um'na  v.  BUUman,  18  khh.  B8). 

/.  It  is  no  sufficient  objection  to  a  motion  to  strike  out  an  answer  as  sham 
that  the  plaintiffhaa  obtained  an  order  for  time  to  reply  (ifiin  v.  R«,  4  Sand. 
660) ;  or  has  given  notice  of  trial  (B^bt  v.  Marvin,  17  Abb.  VH). 

g.  Where  a  motion  to  strike  out  an  answer  as  sham  and  Irrelevant  ts  denied, 
on  the  ground  that  it  isneither,  but  the  answer  Is  insuffldent  on  other  grounds, 
the  plaintiff  will  be  allowed  to  demur,  although  the  time  for  serving  a  demur- 
rer may  have  eiptred  {Beward  v.  MUter,  8  How.  813),  unless  the  pleading  be 
•o  utterly  fl-;volou3  that  the  partr  onght  not  to  be  put  to  a  demurrer  (Mm  v 
T(m,  4  ^d.  660.) 

A.  After  an  order  has  been  made  to  strike  out  an  answer  as  sham  and  irrele. 
vant,  tiie  plaintiff  may  enter  judgment  in  the  same  manner  as  though  no  an- 
swer had  been  put  in  {Aymar  v.  Ghate,  1  Code  Rep.  N.  S.  141).  There  is  no  an- 
swer in  the  case  to  be  amended  after  an  order  has  been  made  to  strike  it  out, 
and  consequently  the  defendant  lias  no  right  to  amend,  although  be  may  ap- 
ply for  leave  to  put  in  a  new  answer ;  or  such  leave  may  be  reserved  in  tlie 
order  striking  out  the  former  answer  {BwraU  v.  Boviea,  31  Bow.  878). 

i.  No  appeal  lies  to  the  court  of  appeala  from  an  order  striking  oat  an  an- 
nrer  is  sham  or  Irrelevant  (Briai*  y.  Btrgta,  38  N.  Y.  168). 
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Chapter  17. 
7%e  Reply. 

SBtmcia  ISS.    Beply,  demarreT  to  anBwei. 

154.  Hotjon  fbTjudgment  nponanswer. 

155.  D«miin«r  to  leplj.  ' 

§  153.  [131.]  (Atn'd  1849, 13fil,  1852, 1856, 1857, 1860.)  Be- 
pVy.    Demurrer  to  annvser. 

When  the  aoBwer  containa  new  matter  conatitDting  a  coan- 
t«r-claim,  the  plaintiff  may,  within  twenty  days,  reply  to  such 
new  matter,  denying  generally  or  specifically  each  allegation 
controverted  by  bim,  or  any  knowledge  or  information  thereof 
BuScient  to  form  a  belief;  and  lie  may  allege  in  ordinary  and 
concise  language,  without  repetition,  any  new  matter  not  incon- 
eiEtent  with  the  complaint,  couetitating  a  defence  to  Buch  new 
matter  in  the  answer ;  and  tlie  plaintiff  may  in  all  caaes  demnr 
to  an  answer  coutaining  new  matter,  where  upon  its  face  it  doea 
not  conatitnte  a  counter-claim  or  defence ;  and  the  plaintiff 
may  demur  to  one  or  more  of  such  defencea  or  counter-claims, 
and  reply  to  the  residue  of  the  connter-claimB. 

And  in  other  cases,  when  an  answer  contains  new  matter, 
constituting  a  defence  by  way  of  avoidance,  the  conrt  may,  in 
its  discretion,  on  the  defendant's  motion,  require  a  reply  to  such 
new  matter  ;  and  in  that  case,  tlie  reply  ahall  be  subject  to  the 
Bame  rnles  aa  a  reply  to  a  counter-claim. 

a.  Hoply.— No  rt 

properly  pleaded  w 

In  an  action  to  recover  postittinn  of  a  chattel,  an  answer  which  merel]'  aete  ap 
B  lien  upon  the  chattel,  and  claima  isaangea  for  the  (aJiing  of  the  chBIl«l  from 
him  in  the  action,  does  not  sel  up  a  counter-claim,  and  no  replj  is  requteito 
{Zh  Leyer  v.  Mie/MeU.  5  Abb.  303 ;  MeKmae  v.  FamU,  i  Boew.  188). 

b.  A  statement  in  arepli^  that  the  plaintiff  denies  all  those  alloeatfoiiswlijck 
arc  contained  within  certain  spedflea  tblios,  ia  good  as  a  general  deniul  (Qjwaff 
T.  Oroeker,  ft  Abb.  89). 

«.  Where  a  plalntiffelecis  to  reply,  he  cannot  answer  an  obJecUon  to  tta 
regulaiitj,  by  saying  he  was  not  bound  to  rejdj  (ibwxw  v.  Mmion,  T  How. 

d.  New  A—tgnmwnt — X  now  asgignment  la  not  aHowable  or  reqnislte  in 
the  present  system  of  pleading  {8lm>art  v.  WaOit,  80  Barb.  844). 

A,  Reply  to  auwnded  aiuw«r. — Where  an  answer  and  demurrer  on  ono 
paper— the  demurrer  immediately  following  the  answer — were  Berved,  and  a 
leply  aerred  to  the  answer,  and  the  demurrer  uoUced  for  argument  i  but  be- 
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Rr«  Ae  expfnLon  of  the  twenty  dsT"  front  Hw  aerHce  of  the  Kptj  what  pur- 
ported to  be  an  unaided  answer  was  KTTed,  it  WM  tm  exact  copr  of  the  oiig- 
mal,  except  tlie  demorrer,  wbicb  was  left  out, — held  that  the  plaiDtiff  was  not 
booiid  to  reply  to  the  amended  answer.  The  reply  already  served  was  snfSc- 
ient— the  answer  in  &ct  WM  not  amended  (ift>iMnly.  JKoA^on  Jru.  Cb.,S  Code 
Bap.  215). 

a.  AnmnJnwnt  by  addt^  a  Rvfity.— Where  a  oomphdnt  and  answer  formsd 
■B  hKie  of  Uw  which  did  not  bring  op  the  merits,  the  plaintiff's  attorney  al- 
leged that  throogh  mistake  he  omlttea  to  reply,  he  was  allowed  to  reply,  (on 
lenns),  after  ttie  cause  had  l>een  heaid  by  a  referee  (Maritt  t.  ^oaim,  1  Code 
Rep.  68).  Where  a  plaintiffliad  leave  to  reply  on  parent  of  flO  costs,  and 
ilt^ead  of  serving  a  replf  and  paying  the  costs  he  noticed  the  cause  for  trial  at 
fheclrcnit,  held,  on  motion  forjndgmeat  for  want  of  a  reply,  that  the  plain- 
tifi^on'pajnnent  of  the  costs  of  the  circuit,  the  tlO  preriotiBlv'  ordered  to  b« 
paid,  and  f  10  costs  of  that  motion,  might  serve  a  reply  within  tliree  days 
iXorUsrarbole  t.  MwtdA,  IS  Bow.  141). 

h.  CoonteT'Claim  la  reply. — A  question  has  arisen  whether  or  not,  where  a 
acHmter-ctaim  is  set  op  in  the  answer,  il  maybe  mot  by  a  cnunter-cl^m  In  the 
reply.  That  it  may.see  iAOn-  v.  Loue,  (»  How.  356);  that  it  may  not,  see 
iSbworf  y.  Tranu  (10  vd.  148 ;  and  see  BtidnaB  v.  8eoa,  2  Ala.  509 ;  AlrUh  v. 
Btrger,  4  Watts  A  S.  IB ;  3  Parsons  on  Contracts,  347,  note  e)  [We  think  not. 
TlieFe  is  no  authority  for  it  in  (he  code ;  sud  since  the  code,  parties  must  And 
their  authority  for  pleading  in  the  code,  and  it  is  iTregnlar  to  pat  in  {headings 
not  authorized  by  Uio  code  ( IFAitf  v.  Jof,  8  Keman,  W).] 

t  Dammrer  to  Aoawer. — A  demurrer  does  not  lie  to  an  answer  which 
sets  np  no  new  matter,  but  merely  denies  the  allegations  of  the  complaint 
{Smiik  V.  Qreening,  a  Sand.  702 :  EeUAam  t.  Zer^  1  K  D.  Bmlth,  567 ; 
Thmuu  v.  Harrop,  7  How.  57 ;  Ptnple  v.  Burker,  B  ui.  301 1  BeUay  v.  Thonuu, 
II  ul  260 ;  Lund  v.  Seaman't  Sav'ga  B'k,  37  Barb.  129 ;  28  How.  358 ;  Bie«  v. 
COwiMr,  lOAbb.  332).  Thecaseof  HjpisMv,  .ffce«H,6How.  158,  to  thecon- 
taij,  is  in  effect  overruled.  Irrelevancy,  redundancy,  or  uncertainty  do  not 
Ainiish  ground  for  a  demurrer  KeUham  r.  Zerega,  1  £.  D.  Smith  5,^4  ;  SmUK  v. 
GresTiing,  2  Sand.  702 ;  Waitan  v.  EvMon,  1  Daer,  343 ;  meharda  t.  Ediei,  17 
Barb.  201 ;  23  N.  Y.  491).  An  answer  which  professes  U>  set  up  new  matter 
ss  a  defence  and  does  not  slate  &cts  which  constitute  a  defence,  may  be  de- 
murred to  for  insuffleiency  {Merriit  v.  MiUanl,  6  Boaw.  645).  Where  matter 
wliich  constitutes  a  defence  is  pleaded  as  a  counter-claim,  plnintiff  cRunot 
demur  ((Caff  V.  ^^rauMV),  14  Abb.  879).  A  demurrer  to  an  answer  that  de- 
feodant  was  civilly  dead,  was  snstained  (F'rMTnan  v.  Prank,  10  Abb.  370). 

4.  Where  pendinga  trial  the  answer  is  amended  to  conform  to  the  proofi^ 
the  plaintiff  cannot  oemor  to  the  answer  for  insafSciency  (TAertutim  v.  I^tr- 
ton,  23  How.  B8). 

&  Where  a  pldntiff  selected  from  the  answer  several  sentences  forming  a 
part  ofthe  statement  of  oueentireground  of  defence,  and  demurred  lo  Ibcm, 
and  replied  lo  the  re^dne  of  the  answer,  it  was  held  that  such  a  demurrer 
would  not  lie.  becanse  a  demurrer  will  not  lie  to  a  part  of  an  entire  defence  in 
an  answer  {QM  v.  Fra^,  8  Ck)de  Rep.  43 ;  4  How.  41S ;  WdA  v.  HaitUon.,  14 
How.  97). 

/.  An  objection,  not  that  unimportant  matter  or  matter  having  no  bearing 
on  the  controvetay  is  mixed  up  with  or  stated  in  addition  to  Uiat  which  u 
material  but  that  the  whole  is  enUrely  unavailing,  is  an  objection  that  can 
only  be  taken  by  demurrer  {FabrieotU  v.  Laaniti,  1  Code  Rep.  123 ;  Biet  V. 
aComwr,  10  Abb.  863). 

f.  Hie  demmrer  to  an  answer  must  state  the  grounds  of  demurrer  {KtlAMi 
y.  Zenya,  1  E.  D .  Smith,  654) 

K  On  a  demurrer  to  an  answer,  the  aufflcientyof  the  complaint  may  be  con- 
sider^ to  show  that  the  court  has  no  Jurisdiction  of  the  action,  or  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  {Tlu 
/Vpla  T.  Cantor,  8  How.  861 ;  .nv  V.  BmiMtt,  1  Code  Bep.  N.  S.  336  {  &AuKir(  V. 


^dbyGoOgle  


OUft  JUDOHBHT  OH  AHBWBB.  [g   lol. 

Jntmim,  11  S49 ;  Seddari  y.  Onondaga  Ann.  Omtf.,  19  Bsri>.  575  -,  Hmm  T. 
An/^rv,  7  How  316).  But  queiy,  vhetber  tbe  BuneruleapplieaonademurHr 
to  »  counter-cMm  (OmAam  y.  Dunnioan,  6  Dner,  629 ;  4  Abb.  426).  On  de- 
miUTer  to  a  connter-cUlm  the  allcntloDa  of  the  complaint  not  iucon^teat 
with  the  counter-claim  aie  to  be  t^en  as  admitted.  Ud.) 

a.  In  a  demarrer  to  an  answer  on  the  ground  of  Inanfflciencj,  it  is  enough 
to  allege  generallj,  that  the  answer  is  isanfflciBnt,  or  that  the  facte  stated 
therein  do  not  constitute  an^  defence,  and  under  eucb  an  alleKation  the  plain- 
tiff can  arail  himself  of  aov  Insufficiencv  which  goes  to  the  merils  of  the  aa.- 
swer  {AriAur  y.  Brvokt.  14  fiarb.  583 ;  ^/de  y.  (hnrad,  6  How.  113). 

b.  Where  there  are  sereral  defences  each  to  the  whole  complaint,  and  one 
defence  is  demurred  to,  on  a  deciBlon  upholding  such  demurrer,  Uie  defendant  la 
entitled  to  ft  final  Judgment  (ITi^UmanT.  SAanjUan^  18  How.  79).         • 

c  An  appeal  lies  from  an  order  orerrulinK  a  demnrrer  to  one  of  teveral 
alleged  defencee,  with  liberty  to  reply  to  such  defence  (Mattoon  y.  Baker,  S4 
How.  839). 

d.  Conaeqnenoea  of  cnuittlnK  to  demni'. — After  Tolnntariiy  forming  an 
IsBne,  the  plaintiff  is  not  at  liberty  as  of  course  at  the  trial  to  amend  or  msre- 
gard  that  issue,  and  to  iosist  that  the  issue  is  on  an  immaterial  allegation  of 
hla  complaint  (Linn^rion  v.  Mtiler,  4  Beldeu,  289).  An  answer  In  an  action  for 
flowing  land  wliich  set  up  the  posseasion  and  enjoyment  during  twenty  years 
of  an  easement  to  do  80,  without  aTerring  that  it  was  exerci^  advermlv  u> 
the  owner  of  the  land,  would  be  bad  on  demurrer,  but  would  If  issue  is  taken 
on  it  be  aufflcient  to  allow  eridence  of  the  adverse  user  on  the  trial  {IVliiie  y. 
Bptmeer,  4  Eem.  248;  and  see  Bilehie  \.  Davit,  ^  Cal.  iBZ;  Jf.  T.  Cent.  Int.  Co. 
T.  NaL  Pro.  Int.  Co.,  4  Kern.  8S ;  Bt.  John  v,  NorlArvp,  23  Barb.  26  ;  Cai^  y. 
Mtn,  22  id,  8941  A  plaintiff  by  going  to  trial  upon  the  answer  of  the  de- 
fendant, admits  It  to  be  true  so  for  as  the  mater  is  set  out  issuably.  But  that 
mdmlsdon  does  not  aid  a  defect  of  subelance,  or  prevent  the.  plaintiff  ftt>m  tatc- 
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§  154.     (Am'd  1863.)     Motion  for  jvdgment  on  answer. 

If  the  answer  contaia  a  statemunt  of  new  matter  conetitaling 
a  connter-claim,  and  the  plaintiCf  fail  to  reply  ordeniiir  thereto 
•within  the  time  prescribed  by  law,  the  defendant  may  more, 
on  a  notice  of  Dot  less  than  ten  days,  for  such  jndgment  as  he 
is  entitled  to  npon  snch  statement,  and  if  the  case  require  it,  a 
writ  of  inquiry  of  damages  may  be  issned. 

«.  All  the  papers  needed  for  a  motion  under  this  lectlon  are,  summons, 
complaint,  and  answer,  and  the  notice  of  motion.  The  motion,  clearly,  can 
only  be  made  in  a  case  where  the  answer  relies  on  new  matter,  which  constl- 
tutea  a  defence  [of  counter-claim]  (Broutn  y.  8p»ar,  5  How.  147).  The  motion 
must  be  to  Uie  court ;  a  Judge  at  chambers  cannot  grant  it  (Aymar  t.  CAoos, 
IS  Barb.  801). 

/.  Aparty, bynotBTailinghimMlfof then 
does  not  wiure  his  right  to  take  advantage,  o 
by  the  pleadhiga  {Br&gt  y.  Fugton,  S  Sand.  317). 
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1 155.     Demurrvr  to  rejjiy. 

If  a  repi;  cf  the  plaintiff  to  vaj  defence  eet  up  bj  the  an- 
■w«r  of  the  dafendftut  be  inenfficiant,  the  defendant  may  demur 
thereto,  and  shall  Btate  the  gronnde  thereof. 

«.  Tbe  term  "  tnsoffldent"  here  used, "  has  reference  to  the  matter  rtkted 
tu  the  repUcatioD,  miA  wbother  the  fads  thera  Btated  constitute  a  good  BnBwer 
to  Uw  beta  stated  in  tlie  answer  "  ( WliH»  t.  Joy,  S  Keman,  8B). 

1.  If  a  defendant  thinks  a  reply  insuffideot,  be  has  a  rieht  by  demarrer  to 
nise  that  qneetion,  statine  the  grouad  thereof,  that  is,  wherein  it  Ib  insnffl- 
doiL  If  no  grounds  of  InsufflcienCT  are  stated,  or  if  it  be  stated  tlte  nply 
"  is  in  other  respects  defectiTe,  inanmcient  and  informal,"  the  plaintiff  maj 
DtoTe  to  have  sueb  demurrer  made  more  definite,  or  (track  out.    (Id.) 

c  DepartQni  is  when  a  party  quits  or  departs  from  the  case  he  has  first  made 
and  resorts  to  another,  it  can  ouItoccdt  in  a  reply,  and  does  not  of  iladf 
canse  the  reply  to  be  vmfficiBTU.  .But  a  reply  whica  is  a  departure  is  irr^u- 
lar,  tad  may  be  struck  out  on  motion  (WMU  y.  Joy,  3  Keman,  8S).  Where  a 
1^**1^1"^  a  reoeiTer,  complied  on  a  pronjiasory  note,  bat  did  not  complain 
■I  renirer,  and  the  answer  alleged  that  the  note  was  the  property  of  a  ro- 
edrer,  without  naming  him,  and  the  reply  stated  that  the  plaintiff  was  th« 
reoeirer  mentioned  in  the  answer,  and  as  such  son^t  to  recover,  the  defend- 
ant demurred, — held,  that  the  reply  was  a  departure,  but  not  therefore  insuffl- 
acnt;  and  the  demurrer  was  overruled.    (Jil] 

d.  On  deronrter  to  a  reply,  if  the  answer  Is  bad  in  substance,  the  plaintiff  bi 
eUkled  to  Judgment  (faWday  t.  Soiit,  1  Barb.  188). 


Okaptkb  y. 

Oenertd  Rides  of  Pleading. 

ISO.  Pleadings  to  be  subscribed  and  rerUed. 

liS7.  Pleadings,  how  veriBed. 

IS8.  Bow  to  state  an  account  in  pleading, 

169.  PleadlngB  to  be  liberally  conatrued. 

180.  Irrelevant  or  redundant  matter  to  be  stricken  oat,  and  Inde- 
finite matter  made  more  definite. 

in.  Judgments,  how  to  be  pleaded. 

IB2.  Conflitions  precedent,  how  to  be  pleaded. 

188.  Private  statutes,  how  to  be  pleaded. 

IM.  Libel  and  Blander,  how  Btated  in  compl^nL 

IDS.  Answer  in  such  cases. 

166.  Answer  in  actions  lo  recover  propertv  distrabted  tbr  danuiga. 

167.  Whet  causes  of  action  may  be  Joined. 

168.  ABegatioa  not  denied,  when  to  be  deemed  trtie. 

S186.  [133.]  (Am'd  1849,  1851.)  Pleading*  to  he  nb- 
teribed  and  verified. 

Every  pleading  in  a  court  of  record  miut  be  mibfcribed  by 
the  party,  or  hie  attorney  ;  and  when  any  pleading  is  verified, 
erery  aubseqaent  pleading,  except  a  demarrer,  mnat  be  rori- 
tied  aUo. 
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b.  BtCbmozifAloa^-Tbe  signature  of  ft  defendant  to  a  Teriflcation  to  a  pkad- 
liig,  vitbont  more,  la  auffldeat  flubscrlption  M  the  pleading  {Uuhbell  v.  Litiitg- 
tbH^,  1  Code  Rep.  63) ;  and  where  an  infant  ia  a  p&rtj  Huing  or  defendiniF  of 
nardian,  the  atlorneT  who  condncta  the  miit  may  Bubecrlbe  the  pleaung* 
fflAlT.  ThaU^,2  Code  Rup.  S;  S  How.400;  and  see  An^>U  t.  inoNt.Si 
Vtaw.n). 

c  Ad  attoraeT  in  tact  not  an  atlonie;  at  law  cannot  satMcribe  a  pleading  as 
attorney  for  plaintiff  or  defendant  {DUey  t.  Pi>aodc,  8  Cal.  670). 

(L  If  a  pleading  is  eerred  which  does  not  appear  to  haTC  been  mlMCiibed  ttjr 
the  name  of  the  party  cr  hiB  attomer,  it  Bbould  be  returned  with  notice  of  the 
detect  {Em  T.  iMer,  10  Abb.  287 ;  a  Bow.  G61>. 

0.  It  Is  too  late  on  an  appeal  fW)m  an  order  Bustainlne  a  demurrer  to  a  com- 
I^lnt,  to  object  that  the  demurrer  was  not  aubscribed  5j  the  defendant  or  hia 
atlomej  {EKUi  v.  HiOler,  6  Bobw,  061 ;  10  Abb.  287 ;  see,  anU,  note  to  §  128). 

/  TarlfloatienL— The  TeriBcation  ie  no  part  of  a  pleading  {Gtorge  v,  MeAvoy, 
6  How.  aOO).  The  efltect  of  omitting  to  verifr  the  compiamt,  or  of  a  defective 
Terification  of  the  complaint,  La  merely  that  Uie  defendant  mar  ananer  with- 
out veriflcation :  it  does  Dot  render  the  complaint  irregular  (Quin  r.  2VlfOTt,  3 
Duer,  048  \  and  to  tbe  like  sSect  see  Fitch  t.  Bigaloa,  B  How.  237 ;  Maian  v. 
Broom,  e  id.  4S ;  Slannard  Y.  Maliiee,  7  id.  i;  TreadiaH  t.  Ftuxtt.  10  kL  1S4; 
Lam  T.  Mont,  a  id.  895 ;  Waggoner  v.  Bnmn.  8  uf.  313 :  Strma  v.  Parker,  9  id. 
S48 ;  WaUamt  t.  Bid,  11  How.  870 ;  Wetb  v.  Clark,  2  Band.  047). 

ff.  Ifa  defendant  either  omit  to  verify  biB  answer,  or  verify  it  defectively  in 
■  case  in  which  s  verified  anawer  is  required,  and  ^e  answer  la  served  with- 
out a  verldcatton,  It  may  be  returned,  and  tbe  plaintiff  ntay  proceed  for  want 
of  an  answer  (iSUnwt  V.  Ourran.l  How.  80).     The  proper  mode  to  teat  the 

Soestion,  ia  by  a  motion  for  Judgment  for  want  of  an  anawer  {Melons  v.  iViM, 
Hilton,  247  j  Bull  v.  BaU,  14  How.  805).  An  answer  for  two  defeudanla  ver- 
ified by  one  only,  cannot  be  returned ;  it  ia  good  na  to  the  defendant  who  has 
verified  it,  but  it  the  plE^ntiff  intends  to  inaUt  tliaC  the  anawer  ia  defeciivc  aa  to 
the  party  who  has  not  verified  it,  he  should  give  prompt  notice  of  such  hla  In- 
tention to  the  defendant's  attorney.  By  keeping  the  answer  forty  days  with- 
out any  such  notice,  he  wuves  bis  right  to  insist  on  tbe  defect  (i/uU  v.  BaU,  14 
How.  305).  Where  the  answer  was  served  without  a  verification,  in  a  case 
Id  which  it  ought  to  have  been  verified,  and  the  plainliff'i)  attorney  kept  the 
•DBwer  nineteen  days,  and  then  returned  it  as  defective,  but  without  pointing 
ont  the  defect,  and  afterwards  moved  for  Judgmeut  for  default  of  an  answer, — 
it  was  otijected  tbat  after  the  plaintiff  bad  kept  the  answer  so  long  be  could 
not  treat  it  as  a  nullity,  and  that  he  liad  no  right  to  return  it  unless  he  pointed 
out  the  defect.  The  objection  was  held  well  taken  ( Wluta  v.  Cummingt,  1 
Code  Rep.  N.  B.  107 ;  8  Sand.  7IS). 

h.  Where  an  answer  requires  to  be  verified,  a  copr  of  the  verifieation,  and 
of  the  signature  of  the  person  before  whom  the  afSoavit  was  sworn,  must  be 
•erved  with  the  copy  answer,  or  the  service  will  be  irregular ;  and  the  party 
on  whom  it  ia  served  may  either  return  it,  or  move  to  set  it  aside.  He  haa  a 
right  to  aaanme  that  the  original  is  not  awom  (Gra/iam  v.  McCovn,  5  How. 
8M ;  1  Code  Rep.  N.  8,  48 ;  Limjohn  v.  Munn,  3  Paige,  280).  The  copy  ahould 
iadude  verification,  and  the  name  of  the  officer  before  whom  sworn ;  and  if  it 
omit  to  state  the  name  of  the  officer  before  whom  awom,  it  may  be  treated  as 
an  nuveriaed  pleading  (ffmAam  V.  JfcCbun,  6  How.  358;  1  Code  Rep.  N.  &. 
43 ;  Haghet  y.  Wood,  5  Duer,  003,  note ;  TrouAridga  v.  Bidier,  i  id.  450). 

i  Tbe  practice  of  moving  to  set  aside  a  pleading  for  want  of  a  sufnclent 
veriflcaiion,  is  not  to  be  commended,  altbough  it  may  not  be  improper  (IViZitm 
V.  Oilman,  18  How.  22S).  If  it  be  doubted  whether  the  verification  is  suffi- 
cient or  not,  it  is  better  generally  to  make  no  queeCion  about  it,  and  treat  it  aa 
■nfflcient.  If  the  verification  is  clearly  defective,  the  bolter  practice  is  promptly 
to  return  it,  with  tlie  icasons  for  not  receiving  it.    (/ti.) 

j.  Theterm  "  sabsequent  pleading."  means  sub^quent  !d  ord?r  of  pleading, 
not  aubaequent  in  order  of  time  [when  pled] ;  therefore,  an  amended  corn- 
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plaint,  served  <^ler  an  answer  has  been  pnt  in,  is  not  a  snbseqaent  pleading  to 
tike  anaver.  If  the  complaint  Is  not  verified,  and  after  answer  the  plaintiff 
Krres  an  amended  complaint,  that  dnea  not  render  It  incamljeDt  on  tlie  de- 
fendant to  Terifj  his  answer  {Hempeiead  v.  Hmapslmd,  7  How.  8 ;  White  T. 
SennfU,  ib.  6B1,  The  facta  in  the  latter  case  were  these ;  the  action  was  on 
KTenl  promissory  notes.  The  complaint  was  luit  verilled ;  hut  the  paper 
terred,  which  purported  to  be  a  copy  of  the  complaint, indicated  that  the  nom- 
plunl  had  been  verifled.  The  defendant,  however,  served  an  answer  without 
STOriflcation;  afterwards  the  piidntiffTenfled  his  compl^t  and  seryed  a  cony, 
and  then  moVed  lo  strike  out  tlie  answer  for  not  being  verifled.  The  motion 
was  denied. 
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§157.  [138.]  (Am'dl849,  1851.)    PUading»,  hoa  verified. 

The  Terification  must  be  to  the  effect,  that  the  eame  ta  true 
to  the  koovledge  of  the  person  making  it,  except  as  to  thoao 
mattere  stated  on  information  and  belief,  and  as  to  those  mat-      ^^ 
tere  he  belieres  it  to  be  trao,  and  must  be  by  the  affidavit  of  tb^   ^^y^  J^J^JL. 
party,  or  if  there  be  several  parties  nnited  in  interest,  and  '^ 

pleading  together,  by  one  at  least  of  sach  parties  acquainted  jQ  ^^  ^  a. 
with  the  facts,  if  snch  party  be  withia  the  county  where  the  •*^*'  5  ^ 
attorney  resides,  and  capable  of  making  the  affidavit.  The 
affidavit  may  also  be  made  by  the  agent  or  attorney,  if  the 
action  or  defence  be  founded  upon  a  written  instrument  for  the 
payment  of  money  only,  and  snch  instrament  be  in  the  poB- 
Kssion  of  the  agent  or  attorney,  or  if  all  the  material  allega- 
tions of  the  pleading  be  within  the  personal  knowledge  of  the  , 
agent  or  attorney.  When  the  ])Ieading  is  verified  by  any  otlier 
person  than  the  party,  he  shall  set  forth  in  the  atB'iavit  his 
knowledge,  or  the  grounds  of  his  belief  on  the  subject,  and  the 
reasons  why  it  is  not  made  by  the  party.  Wlien  a  coipora- 
tion  is  a  party  the  verification  may  be  made  by  any  officer 
thereof;  and  when  the  State,  or  any  officer  tliereof  in  its  belialt^ 
is  a  party,  the  verification  may  be  made  by  any  person  ac~ 
qaainted  with  the  facts.  The  verification  may  be  omitted  when 
an  admission  of  the  trath  of  the  allegation  might  subject  tlie 
party  to  prosecution  for  felony.  And  no  pleading  can  be  used 
in  a  criminal  prosecntion  against  the  party,  as  proof  of  a  fact 
admitted  or  alleged  in  such  pleading.  . 

i;  Bo  mnch  of  this  aection  aa  relates  te  the  veriScatlon  is  modified  by  a  law 
(Laws  of  1851,  p.  153)  by  which  it  is  enacted  that  "  the  verification  of  any 
piesJing  in  any  coart  of  record  in  this  State  may  be  omitted  in  all  cases  where 
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0.  Wli«n  Om  TwUoatloii  may  be  canlttML— It  ihould  bn  obserred  dutt 
the  defenduit  is  Dot  in  but  case  exempted  from  the  aeces^t;  of  angwetmg : 
tbe  exemption  ei1«adB  onW  to  the  Teriflcatlon.  The  defendAut  must  in  merj 
case  make  his  aniwer  conform  to  the  requirement  of  section  149.  The  ca^ 
of  Seova  1.  New  (13  How.  819)  was  an  action  for  a  IJbeL  The  complaint, 
Teiified,  alleged  that  the  libel  waspubllahcd  in  anewRpapercslled  TlteSinleA, 
and  that  the  defendant  was  the  publiaher  of  snch  paper.  Tbe  defendant  put 
in  a  Tehfled  answer,  as  is  presumed,  Uie  report  bemg  ulent  as  to  tliat.  Tbe 
Answer  denied  each  and  every  slle^tion  of  the  complaint,  "except  the  all»a- 
tion  that  the  defendant  is  the  publisher  of  TAt  SieibA,  which  allegation  he  de- 
clines to  answer  on  oath,  on  the  ground  that  an  answer  to  that  allegation 
might  subject  bim  to  a  criminal  prosecution."  A  motion  requiring  the  de- 
fendant to  make  his  Boawar  more  deflnile  b;  sithw  admitting  or  denying  thftt 
he  was  Uie  pablisher  «f  T^  BwitiA,  was  denied  bv  Harris,  i.,  tm  the  ground 
that  the  answer,  bv  not  denying,  admitted  tbst  the  defendant  wa«  the  pub- 
lisher of  the  TJu  twUek  ;  and,  referring  to  the  law  of  18S4,  nipra, — said,  "  If 
the  allegation  he  audi  that  Che  party  being  a  wilnesa  would  not  be  obliged  to 
answer  to  its  truth,  he  may,  when  pleatUng,  deny  the  allegaUon  and  onut  to 
verify."  Under  the  Isw  of  1854.  if  any  one  of  the  matters  denied  \sj  the  aa- 
.  *■,  awer,  IB  matter  aa  to  which  the  dalbnaant  would  be  privileged  from  lesti^Ing 

\  ^.  aa  a  witness,  then  the  defendant  may  entirely  omit  the  verification  of  the  an- 

'  swer.    Thus  In  libel,  the  publication  is  matter  as  to  which  the  defendant 

^  would  be  {Hivil^ed  from  teaUfying ;  in  sucti  ease,  tiurefore,  if  the  aoiwer  d»- 
.  *  .  '  niea  the  pubUoaUon,  no  verif  cation  is  required  <£ImdeS  r.  BamwnA,  C  Abb^ 
^.         f-     ■      144;eAWl48;andBee  Ji)  7bpp«n,  9How.  894;  if<>imM»T.  2tew«,3eilton, 

847 ;  The  ftt^ife  t.  JKiiBj,  34  How.  869). 
1      «  .    '  •  ^'  [-^  '^^  court  can  usually  Jndge  from  theDattu«of  the  allt^ion  whether 

^  *  •*  *  >  or  not  a  party  would  be  privileged  as  a  witoess  from  l«sCifying  to  the  truth  of 
It,  and  as  the  eristence  or  non-existence  of  such  privily  is  a  question  of  law, 
it  is  presumed  tltat  a  party  whoomita  a  verification  underthisproviwon,  need 
not,  either  in  hU  pleading  or  any  other  manner,  state  any  reason  for  the  omis- 
sion. The  decisions  prior  to  the  law  of  18.M  (TWnatv.  Harrop,  1  How,  47) 
do  not  apply  to  the  exiuing  state  of  the  law.]  Lgnch  t.  TbtU  (18  How.  54fl) 
was  an  action  to  recover  money  received  by  the  defendant  contraiy  to  the 
statute  against  betting  and  gaming.  The  complaint  alleged  that  the  defend- 
ant received  the  money,  contraiy  to  the  provisions  of  the  statute,  hut  did  not 
State  whether  he  received  it  as  winner  or  etakeholder.  The  complaint  waa 
rerifled.  The  defendant  answered  denying  the  allegalEons  of  the  complaint 
The  answer  was  not  verified.  The  ptuntin'e  attorney  rettuncd  Uie  sjiswer, 
and  entei'ed  Judgment  as  for  want  of  an  answer.  A  motion  to  set  aside  the 
Judgment  was  aenied,  for  the  reason  that  as  it  waa  not  1o  be  presumed  the  ac- 
tion was  against  the  defendant  as  winner  It  did  not  appear  on  the  fhne  of  the 
pleadings  that  he  would  have  been  privileged  from  testifving  as  a  witness  to 
the  truth  of  the  matter  denied  by  his  answer,  and  therelbre,  prima  faeit,  his 
answer  without  a  verlflcollon  wsa  irregular.  That  if  fram  any  cause  not  ap- 
pearing^ upon  tbe  foce  of  the  pleadioKs  the  defeodant  was  privileged  from  ven- 
qring  his  answer  he  should  have  made  that  appear  by  afloavit  "  and  the  mo- 
tion founded  upon  it"  Tliat  if  Uie  complaint  bod  alleged  the  defaadant  woo 
the  money,  then  he  would  have  been  Justified  in  answering  as  he  did ;  win- 
ning by  play  or  betting  (35  or  more  within  the  space  of  twenty-four  homt, 
Ijeing  a  misdemeanor.  For  whenever,  fhim  tbe  inspection  of  the  ple^ingi 
themselves,  the  court  con  see  tliat  an  admission  of  an  allegation  in  the  com- 
plaint would  subject  the  defendant  to  a  criminal  prosecution,  obviously  noth- 
ing flirther  can  be  required.  Where  that  is  not  the  oase,  the  party  cJaimiBg 
the  exemption,  must  establish  his  rixht  to  it  in  some  other  sumient  manner,  as 
by  affidavit;  and  such  affidavit  should  be  served  with  the  pleading  (BtositoBT. 
Baymotid,  G  Abb.  141 ;  ^Ting^»d  v.  Bti>iT%aon.  8  How.  41).  And  where  it  can 
beseen  on  (he  &ce  of  the  compl^nt  that  the  defendant  would  be  privil^ed 
from  testifying  as  a  witness  to  the  truth  of  its  allegations,  the  defendant  may 
serve  his  answer  without  a  verification,  and  without  any  offldavit  stating  the 
grounds  for  omitting  the  verification  {WTitdtr  r.  Dveon,  14  How.  ISl).     The 
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■ffldavit,  iTben  neceamy,  need  onl^  to  stele  genenUj,  that  an  admission  of 
the  aUegatioitB  of  the  complaint  might  ant^ect  him  lo  a  proeeca^oa  for  a  fel- 
ony ;  he  nped  not  state  the  particular  facia  and  circumstances  which  lead  to 
that  conclusion  (Springit^ed'v.  Bobirwm,  8  How.  41). 

A  Whether  or  not  in  an  action  for  divorce,  chargins  adnlleiy,  the  complaint 
bdng  Tsrified,  the  answer  mnst  be  verified  is  doubtftil, — Harrin,  J.,  and  Pedi- 
ham,  J.,  holding  that  tt  need  not  {Saett  v.  Sattt,  15  How.  169 ;  AnaUd  t.  Ana- 
Nt,  24  How.  93);  andClette,  J.,  holding  that  it  mnstbe  (Ojtuy  t.  Oinq/,'1  Abb. 
350;aeeaRai44,g39). 

b.  Where  the  copy  complaint  serred,  has  a  form  of  yerifieation  nnderwrit- 
len,  bat  wiUiout  the  name  of  any  afflant  or  officer  before  whom  sworn,  the  de- 
fcnd*nt  has  the  right  to  pieaume  that  the  complaint  has  not  been  verifled,  and 
any  rat  in  an  trnverified  answer  (Hughe*  t.  Wood,  S  Duer,  003,  nott). 

e.  The  privilege  of  a  party  fhnn  teati^iag  as  a  vritness,  eitends  to  the  fol- 

t-  Where  the  answer  will  have  a  tendency  to  expose  the  witness  to  a 
fcaal  liability,  or  to  any  kind  of  pmiiahment,  or  to  a  criminal  charge  {Clapper 
▼.  Fitgnitneii,  1  Code  Rep.  69 ;  8  How.  814).    If  the  &ct  to  which  be  is  Intei^ 


regated  fonns  bnt  one  liiih  in  the  chain  of  testimony  which  is  to  convict  him, 
be  is  privileged ;  and  the  wiDieaa  need  not  explain  how  he  might  be  crimin- 
ated m  the  answer.  If  the  prosecution  to  which  he  might  M  exposed  la 
bwredl^  lapse  of  time,  the  privilege  ceases  and  the  witness  must  answer 
(Hmuvt.  AuHut  Baink,  1  Coms.  86).  Bo.  if  the  prosecntion  be  under  n  foreign 
law  (SSnff  of  a«  7W  SidUei  v.  WiUoox,  15  Jurist,  314).  Or  if  the  witness  haa 
been  protected  by  statute  against  the  nse  of  hie  testimony  on  a  trial  agninsl 
)uii^lThtI^(^T.  Eeev,UUow.S«»:  lb  Oiel^.fH  S.  Y.  7iiBvam  v. 
AniA,  4  Boew.  ffiSl  A  defendant  Is  not  excused  from  verifying  hi?  answer 
by  the  compliant  cnarging  him  wiUi  baud  in  making  the  assignment ;  it  is  the 
abject  of  the  action.  t<»  have  set  aside  [fValeoU  v.  miuton,  8  Abb.  423). 

3.  Where  the  ansn 
or  charge  him  with  a 
fature  of  a  debt  he  claims  to  be  dne  to  him,  or  subject  him  to  a  forfeiture  of 
his  estate  (.Hntry  r.  SaUna  Bank,  1  Coma.  86).  [This  is  modified  hy  the  pro- 
visioDsof  the  code  permitting  parties  to  the  action  to  ttewttnessee. — £^1  (Sea 
ana  405.) 

&  Where  the  answer  has  a  direct  tendency  to  degrade  the  ^laraeter — 
[tUa  is  doubtfbl  where  the  matter  is  material  to  the  laaue]— the_privil(-ge  ez- 
bta  as  to  CoUaleral  matter  (Tfm  Feojie  v.  Qay,  3  Selden,  383 ;  15  How.  170). 

e.  Whoo  the  Agant  or  Attomoy  may  make  the  VsrifioattoiL— The  in- 
tention of  the  l^ielature  was,  that  during  the  abaencc  or  incapacity  of  his 
client,  a  pleading  may  be  verifled  by  the  affidavit  of  the  attorney,  stating  only 
bis  information  and  belief  (Lofim)  v.  Letter,  6  Sand,  660),  though  the  action  or 
delenoe  he  not  fbtinded  on  a  written  ii^mment  in  the  pOBsesslon  of  the  attor- 
■ey,  and  thoua^  all  the  material  ailegations  of  the  pleading  may  not  be  with- 


terial  all^ations  of  the  answer,  tc 

¥.  llai»m\l  id.  131),  it  was  held  tL _, ^  _ 

ingsnfflclent  reaeons)  instead  of  the  party,  whenever  the  party  la  . .__ 

the  constvwhere  the  attorney  resides ;  and  such  alnence  la  Iteelf  a  suSdent 
reason.  The  atlomtiy  may  verify  the  complidnt  in  two  cases :  (1)  when  the 
•ctkm  is  (bonded  on  a  written  Inetmment  In  his  posseadon ;  and  m  when  all 
the  material  allwations  of  the  pleading  are  within  his  personu  Knowle^gtt 
(Ibtan  T.  Awn,  6  id.  484).  The  attorney  having  possession  of  the  notes  soed 
npon.  Is  stiffident  to  authorize  him  to  verify  the  complaint  (TVmAmU  v.  Fu»- 
Mf,  10  id  184),  whether  the  plaintiff  be  wimin  the  same  county  atnoXiWhe^^ 
T.  CKetlq/,  14  Abb.  441).  The  guardian  or  the  attorney  for  the  guardian  of  an 
In&nt  ptainUff  may  or  Bhoald,Tt  seems,  verily  the  complaint  (.ffiS  T.  TAaeler, 
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9CoaeB«p.S;8H(nr.  409;  jtnotfar.  ^naN9,94Hov.  K;  aogtn  t.  Oruimr, 
7  Jobiu.  S81). 

a.  Terlfloation  by  j;iutjr  to  tho  action.— Verifications  in  Uie  fcnuj  foUow- 
log,  bave  been  held  defective :  "  That  he  has  read  the  rorcguiiie  complaint  and 
knowB  the  contenta  thereof,  and  that  the  same  ie  true."  It  omits  to  state  that 
the  affiant  has  aur  knowledge  whether  tlie  complaint  is  true  or  not  ( WiOiamt 
T.  RM,  II  How.  STS ;  6  Daer,  601) ;  and  to  the  like  effect  Is  Tibbab  t.  SilfHdfft 
12  How.  64.  See  poll,  page  318,  a^-"  A..  B.,  the  above  named  pluctiff,  beior 
dalj  sworn,  sajB  the  above  complaint  la  anbalantiallj  true  of  bis  own  knowl- 
wlge  "  {Wasffonar  v.  Brown.  8  How.  212)  \ — that  the  party  bad  read  the  plead- 
ing, and  "the  aame  U  true,  according  to  tbe  best  of  Ma  lotow  ledge  and  belief 
( Van  Horn  t.  Mantgomen),  5  id.  238). 

b.  The  preceedinr  decisioDS  probably  overmle  SotiVamrlli  v.  CttriU  (1  Cod« 
Rep.  H,  a  413 ;  6  How.  271).  In  that  caae  the  verificatiou  was  as  followa :  P. 
F.  8.,  one  of  the  plaintiSa,  being  awom,  says,  "  That  be  has  heard  the  forego- 
ing complaint  read,  and  that  It  la  true,  &c  To  this  it  was  objected,  that  Qie 
T^iflcatum  ahoald  have  stated  that  the  complaint  wai  "  true  1«  the  kDowledge 
of  deponent ;"  but  tbe  verification  waa  held  sufllctent,  and  per  HubWd,  J.: 
"  It  seems  clear  that  when  a  party  swears  positively  that  a  pleading  is  true,  he 
mast  be  understood  as  swearing  that  he  knows  it  to  be  true." 

C.  The  verification  need  not  state  that  the  deponent  has  read  tbe  pieadiog 
(FaOgnm  V.  ^,  18  CsL  28.) 

d.  Where  all  the  ailegatiune  !n  a  pleading  were  made  on  information  and 
belief,  a  verification  in  which  It  was  stnted  that  Uie  affiant  "  believes  it  to  be 
true,  sU  the  alleeationa  therein  being  made  on  Infbimation  and  belief^"  waa 
beld  to  be  aufflcient  (Soma  v.  Tripp,  4  Abb.  282). 

a.  Where  in  a  pleading  all  the  allegallona  are  positive,  and  are  none  of  them 
stated  to  be  on  information  and  belii;f.  the  verification  that  it  is  tnu  to  .tu 
knojeUdgt,  without  adding  tbe  words,  "  except  as  to  tlie  matters  therein  sts:ted 
upon  information  and  belief  and  as  to  those  matters  he  believes  it  to  be  true." 
is  a  suCacient  verification  (fftTiiaaiv.  E^,  1  Duer  693;  and  see  JfoH  v.  Z<?n(- 
muir.  84  How.  49 ;  and  8.  C.  on  appeal,  15  Abb.  326).  Tbe  form  of  veriHca- 
tion  by  a  party  does  not  imptv  that  It  appesreon  the  (bee  of  the  pleading  what 
matters  are  stated  on  peieonal  kuowled^  and  what  on  information  and  belief 
(7niKoU  V.  Bde,  1  How.  231).  • 

f.  When  two  defendants  put  In  ajoint  answer,  one  defendant  cannot  awear 
to  the  want  of  information  sufficient  to  fbrm  a  belief  on  the  part  of  hU  co-de- 
fendant {Kinkaid\.  Sipp,  1  Duer,  692).  But  where  in  an  action  against  two 
defendants  they  answered, "  As  to  each  and  every  allegation  of  the  complaint 
they  say  they  have  no  knowledge  or  information  thereof  snfficient  to  foim  a 
belief^"  the  verlOcadon  was  in  the  following  form :  The  defendants,  "  bein^ 
severally  sworn,  says,  each  for  lumself,  that  the  foregoing  answer  is  true  to  hia 
own  luiowledge,  except  so  far  as  the  aame  alleges  want  of  sufficient  informs- 
-  tion  to  form  a  belief  on  tAd  part  of  the  oQiibt  d^endant,  that  as  to  such  allegation 
he  believes  the  same  to  be  true.  On  motion  to  strike  out  the  answer  on  the 
ground  of  a  defect  in  the  verification,  Emmet,  J.,  denied  the  motion ;  and  SM 
Futteftm  V.  Ely,  IS  CaL  28. 

ff.  The  preceding  cases  seem  to  be  authorities  for  saying  that  tbe  form  of  veri- 
fication prescribed  by  tbe  code  need  not  be  strictly  followed ;  and  in  Badway  v. 
Jf<i(A«r,  1,6  Band.  666),  Duer,  J.,— Oakley  Ch.  J.,  cancurring,'-said,  "  I  am  fiir 
from  admitting,  that  the  form  of  verification  prescribed  by  the  code  must  be 
Ul^aay  fdaoiMd."  And  see  Hame*  v.  Tripp  (4  Abb.  282).  But  in  Waggontr  v. 
Broan  (X  How.  213),  it  is  saidj  The  statute,  as  lo  every  thing  material  should 
be  strictly  followed,  and  parties  not  be  permitted  to  evade  It  by  qualific»tiona 
or  reservations  of  any  kind.  The  subBlItution  of  the  word  "faett "  for  "  mat- 
ttrt "  in  the  verification  wonld  not,  it  seems,  render  tbe  verification  defective 
(H^Ipfcff  V.  Van  Eppi,  9  P^,  883).         i 

A.  Terlflcatloa  out  of  the  Stata. — Where  the  affidavit  of  verification  Is 

mrom  out  of  Uie  State,  it  must  (it  la  supposed)  be  authenticated  as  follows : — 

1.  It  must  be  certified,  by  somejudge  of  a  court  having  a  seal,  to  have  been 
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talKcribed  and  taken  befbre  him,  Bpedfying  the  time  and  place  wbere  uid  vhen 
taken. 

a.  The  eenainenees  of  the  ^nature  of  sach  Jndge,  the  existence  of  the 
MMiTt,  ana  the  factthat  sach  Judge  is  a  member  thereof,  must  be  certified  bf  the 
derk  of  the  conrt,  under  the  seal  thereof  (S  B.  8.  896,  §.  29 ;  12  Wend.  SSC ;  S 
Hill,  463). 


ootirt.  And  that  &ct  must  be  certflied  by  the  clerk  of  such  court  A.  master 
ertraordinary  in  England,  has  no  power  to  take  the  oath  of  a  person  residing 
there,  to  an  answer  m  an  action  pending  In  this  State  {Lahtai  t.  Fietden,  1 
Barb.  22). 

b.  Voriflcaticni,  befbr«  ^rtiam. — The  affldavlt  of  Terl£catioD  should  not  be 
Bwom  before  the  attorney  in  the  action  of  the  party  making  the  verification, 
{Gitmor  v.  Ibmptiiad,  4  How.  153 ;  ATum.,  lifr.  390 ;  see  Port  v.  Cofama-i,  9  How. 
MV,  It  shooid  be  subscribed  by  the  party  making  it  (Laijobeer  v.  AtUti,  3 
Code  Rep.  15;  2  Sand.  648);  but  Irregularity  in  both  the  respects  above  named, 
will  be  waived  by  retaining  the  pleading,  or  omitting  to  move  at  the  eariieat 
opportunity  to  set  it  aside  (id.);  but  where  the  verification  was  without  a 
Tenue  fn  tlie  margin,  and  the  residence  of  the  commiBsioner  was  not  stated, 
nor  WBB  there  anythine  to  show  where  it  was  sworn,  it  was  held  that  the  veri- 
fication was  a  nullit;  {Lane  r.  Morte,  6  Uow.  S94). 

0.  Verification  by  attorney  or  agont— Where  the  veriflcatjon  is  by  the  at- 
torney, he  must  set  forth  in  the  afSdavit  of  verification,  his  knowledge,  or  the 
gronnds  of  his  belief  on  the  subject,  and  the  reason  why  it  was  not  made  by  the 
partv  (Stoniwpd  T.  Jfaai«,  7  How,  * ;  MleA  v,  Bigdtnc,  B  ib.  237 ;  DieuieU  v.  Wadt- 
wrtA,  2  Code  Rep.  1 ;  TrMdinta  v.  Fatiea,  10  How.  184 ;  Hubbard  v.  Nai.  Pro. 
Au.  Oa.,  11  id.  149 ;  BarUc  of  Maiyie  v.  Sua,  14  id.  311 ;  Bo*t<m  LocomoHne  World 
V.  Wright,  15  vd.  253 ;  Soutier  v.  HaHitr,  14  Abb.  440 ;  contra,  Smith  v  Boien 
AaL,  11  How.  442 ;  Myert  v.  Osrriti,  13  Abb.  103).  Except  that  a  managing 
agent  of  a  corporation  upon  whom  a  summons  i^served,  is  sucli  an  officer  u? 
tbe  corporation  as  is  authorized  to  verify  the  answer.  The  verification  in 
■ach  case  by  the  Bsent  is  the  verificalion  by  the  corporation,  and  need  not 
state  the  deponent^  grounds  of  twlief  or  sources  of  knowledge  (.Olaui/emJeiet 
J.  Ottnlrurg  it  Ameneaa  Packet  Oo.,  S  Abb.  104). 

d.  Id  DixadX  v.  Wordxiiorth  (3  Coda  Rep,  1),  a  Teriflcation  by  an  attorney 
In  the  form  following,  was  held  sufficient:  "Says  he  is  attorney  for  tbe  de- 
fendant atiove-named,  and  resides  at  Hyde  Park  in  the  county  of  Dutchess, 
and  that  said  defendant  resides  in,  but  is  now  atisent  from,  the  said  CouoCr  of 
Datchesa  (beine  engaged  in  business  at  Yonkers,  in  the  county  of  Westches- 
ter, at  which  place  no  now  Temains),  which  atisence  of  Uie  defendant  is  die 
reason  why  this  verification  is  not  made  by  him.  That  from  the  infomiaiion 
hmished  this  deponent  \)w  the  said  defendant,  and  from  his  representations 
(wtiich  are  the  grounds  of  this  deponent's  knowledge  and  tjelief  in  the  mat- 
ter), he  believea  the  foregoing  answer  to  be  true,"  and  see  Wfitelfi"  v.  6'AerisB, 
14  Abb.  441. 

t.  In  FilA  v.  Bigdme  (S  How,  2S7),  the  verification  was  by  the  attorney, 
and  omitting  the  commencement,  waa  in  these  words :  "  That  the  foregoing 
complaint  Is  true  of  bis  own  knowledge,  except  as  to  the  matters  therein 
stated  on  information  and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true."    It  was  held  to  t>e  insufficient. 

/.  In  JToMn  7.  Broom  {6  How.  481),  the  complaint  was  on  a  promisnory  note, 
the  verification  to  the  reply  was  by  the  attorney,  and  stated  "  that  the  reply 
btrueof  the  d^wnent's  own  knowledge,  except  as  to  the  matters  stated  on 
hifonnatioQ  and  belief,  and  as  to  those  matters  be  believea  it  to  l>e  true;  that 
the  ground  of  his  belief  is  information  derived  from  W.  L.,  the  payee  of  the 
note  mentioned  in  the  complaint,  and  which  he  believes  to  be  trae ;  that  tha 
aotion  is  founded  upon  a  written  instrument,  which  is  in  the  possession  of  the 
attorney;  tliat  the  reason  why  the  affidavit  waa  not  made  by  the  plaintiff  waa. 
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1.  Maiiiee  (7  How.  4),  the  report  does  not  state  the  uatare  of 
the  action,  but  we  Infer  it  was  based  on  a  deed  In  some  war ;  the  complaint 
trsB  verifled  by  the  attorney,  and  stated,  Uiat  he  "  has  read  the  foregoing  com- 
pliunt,  and  that  he  knows  the  contents  thereof,  and  knows  the  same  to  be 
true,  except  as  to  the  mattets  therein  stated  to  be  on  information  and  belief^ 
and  as  to  those  matters  he  bellevee  the  same  to  be  Crae.  That  the  reason  the 
jdalntiff  does  not  make  this  affidavit  is,  that  he  resides  In  Albany  county ;  de- 
ponent has  more  knowledge  of  the  record,  evidence,  and  proceeding  tlian  the 
pMntiff  1  that  be,  deponent,  has  been  the  plaintlfTs  attorney  In  all  the  pro- 
ceedings set  ont  in  the  complaint,  and  linows  the  existence  thereof  as  therein 
stated  of  the  deed  in  the  clerk's  office ;  heard  the  defendant  admit  the  foot 
that  the  B^d  deed  was  ezecated  when  he  was  not  present,  and  when  said 
Henrf  Hattice  was  on  hia  w^  off  to  leave  Ihla  Slate.  Deponent  knows  the 
ftct  from  information  that  Uenry  Hattice  was  unembanaased,  and  owed  no 
debts,  and  was  in  easy  clrcamstances,  in  Jaunary,  ISBO ;  and  that  the  plain- 
tiff is  a  poor  man,  and  that  it  will  be  an  unnecessary  expense  to  tend  to  him 
to  make  oath  to  this  complaint."    It  was  held  to  be  sufficient. 

b.  "  In  eveiy  case  where  the  verification  is  not  made  by  the  par^,  the  agent 
or  attorney  making  It,  so  for  as  be  speaks  of  his  own  knowledge  he  must 
state  what  knowledge  he  has.  and  when  he  speaks  of  his  belief  he  mnst  atato 
the  groonds  of  bis  t)elie£  Tlds  la  expreflsly  required  by  the  code,  and  we 
ar«  not  at  liberty  to  dispense  with  it.''  Harris,  J.,  TreadwO  v.  Fa»t«t,  (10 
How.  184J.  Thus,  where  the  verification  of  the  complaint  was,  W.  L.,  one  of 
the  plaintiS^s  attorneys,  being  duly  sworn,  says,  that "  the  foregoing  complaint 
is  true  of  his  own  knowledge,  except  as  to  those  matters  therein  stated  oa 
Information  and  belief,  and  as  lo  those  matters  he  believes  it  to  be  true ;  and 
that  the  promissory  notes  mentioned  in  the  said  complaint  are  in  the  pos- 
Msslcm  of  the  B^d  attomeyB,"  the  verification  was  held  insuBlcient;  tbeallefa- 
Uon  that  tbe  notes  were  In  tbe  attumey's  possession  was  sufficient  to  autbonzo 
Um  to  make  the  verification,  but  he  ought  to  have  gone  furtlier  and  stated 
tbe  orvufldi  0^  AwMffTin  the  truth  of  the  complaint  od;  and  see  SottU«ry. 
Ma&er,  14  Abb.  440 ;  Wheeler  v.  CiMieg,  14  Abb.  441  •,  Myert  v.  OerriUy  18  Abb. 
100) ;  and  where  the  verification  was,  "  that  the  action  is  founded  on  an  lA- 
ttniment  for  the  payment  of  money  only,  which  inslrument  was  in  bis  posseaa- 
ion  as  attorney  for  the  plaintiilB,  neither  of  whom  were  reddenis  of  Erie 
county,  where  the  attorney  rerided,  nor  was  cither  of  them  capable  of  making 
the  afndavit  verifying  the  complaint,— held  insufficient,  Ibr  omitting  to  set  forth 
bis  knowled^  or  the  ground  of  his  belief  on  the  subject  {ItuMani  t.  Nat.  Pro. 
Iru.  Oa.,  11  IIow.  149).  A  different  opinion  was  expressed  by  T.  R.  Strong,  J. 
{SrulA  v.  Roaenihal,  II  id.  443).  That  esse  was  an  action  on  s  promissory  not& 
against  the  defendant  as  maker;  the  complaint  was  tipnn  Information  and 
belief  The  verification  was  by  one  of  the  attorneys  of  the  plalntifib,  who 
stated.  In  addition  lo  what  is  required  in  an  affidavit  of  verification  b^  a 
party,  that  he  "  has  in  his  posseFslon  the  promissory  note  on  which  the  action 
IS  brought."  That  was  all  that  the  veriScation  stated,  and  It  was  held  suffi- 
cient, and  that  It  was  to  be  Implied  from  bis  statement  that  the  poasesrfon  of 
the  note  furnished  the  eround  of  his  belief,  and  the  reason  why  tbe  verifies- 
tion  was  not  made  by  the  party, 

e.  A  verification  as  follows  was  held  sufficient:  A.  L.  H.  "says  that  the 
above  complaint  is  true  to  his  own  knowledge,  except  as  to  those  mattera 
■tated  on  information  and  belief,  and  as  to  those  matters  he  believes  it  to  be 
tme.  That  the  pl^ntiff  la  now  absent  fh>m  this  Btate,  which  Is  the  reason 
why  this  verification  is  not  made  by  him ;  that  deponent's  knowledge  Is  d«- 
tived  fhim  poaseasion  of  the  notes  and  (torn  orher  sources"  (ifyen  t.  GerrUt, 
IS  Abb.  108^. 

d.  Where  the  verification  was  by  ..the  attorney,  and  stated  "  that  st^d  plahi- 
tiff  Is  not  now  within  the  county  of  Albany,  where  deponent  readesj  that 
tbls  scUon  Is  founded  on  a  written  Instrtunent  fbr  tbe  payment  of  jnoney  only. 
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to  wit,  tike  promiHor^note  set  forth  and  described  in  the  foregofng  complaint, 
nd  which  note  is  now  in  the  possesBlon  of  deponent  as  Buch  Bttornef ;  tltat 
the  said  complaint  is  true  of  deponent's  own  knowledge,  except,"  &c — It  was 
hdd  inmfllcient,  because  ft  did  not  state  the  grounds  of  the  deponent's  know- 
ledge (Jfa«b  T.  OUaion,  IS  How.  SIS). 

«.  A  TeridcaUoQ,  "  that  be  is  attorney  of  the  plaloUflb  in  this  action  ;  that 
he  knows  tlie  contents  of  the  foregoing  complaint,  and  that  the  same  Is  true 
excqit  as  to  matters  st&ted  on  information  and  belief,  and  as  tti  those  matters 
be  believes  It  to  be  tme:  that  the  grounds  of  depoDent's  knowMge  sre  the 
admisrioDS  of  the  defendant  to  him,  as  also  ft^m  other  persons ;  ana  that  the 
reasoD  why  the  ^aintiffe  did  not  yeiity  this  complaint  is  that  they  are  absent 
team  this  county, — held  tnBafflcient  for  not  saying  the  complaint  was  true  to 
the  knowledge  of  the  deponent,  and  that  the  absence  of  that  allegation  was 
not  supplied  by  the  But>seQnent  statement  of  tlie  grounds  of  Ills  SLUOwledjre 
{TWott  V.  aafridge,  12  How.  64>. 

b.  Where  the  Teriflcation  was  by  an  agent,  who  swore  that  the  facts  set  forth 
were  true  of  hie  own  knowledge,  and  that  the  reason  of  bis  making  the  affl- 
davit  was  that  the  ^Is  were  tallj  known  to  him,  and  but  pBrtiatty  to  the 
ptidntiff,  the  verifical^on  was  beld  sufBcient,  and  that  it  whs  not  necessary  to 
aver  the  alisence  of  the  party  when  the  pleading  is  verified  by  an  agent  hav- 
ing a  full  knowledge  of  the  facts,  and  that  such  an  averment  was  only  neces- 
sary when  the  affldavit  is  made  by  the  agent  on  infbnnatlon  and  belief  (Omit 
aqr  V.  Wenuland,  S  Buer,  SIS ;  Bo»t  v.  Lrmsmuir,  24  How.  49,  reVd  IS  Abb.  SSa). 

e.  Where  a  verification  is  made  1^  an  agent  of  the  party,  and  it  appears  (be 
partr  has  several  agents,  there  is  nothing  which  renders  it  imperative  that  the 
verification  ahoold  oe  made  by  the  agent  who  knows  most  about  the  matter 
{Draerl  v.  Apptert.  3  Abb.  166),  The  attorney  in  the  action  may  veri^  on  be- 
half of  his  non-resident  client,  althougb  It  appear  that  the  client  has  a  resident 
agent,and  that  it  Is  through  him  the  attorney  has  obtained  his  inBtructiODS(/ii). 

d.  The  attorney  verified  the  answer,  and  stated  that  "  deponent's  knou^e^ 
of  all  the  maleriai  allexations  in  the  answer  is  founded  upon  communications 
made  to  him  by  the  dcKndant  through  bis  son,"  that  the  answer  was  true  of 
deponent's  own  knowledge,  except,  £c. — Harris.  J.,  denied  a  motion  to  set 
aride  the  answer,  on  the  ground  that  it  was  defectively  verified,  for  the  reason 
that  where  it  is  donbtfUl  whether  the  veiificatioo  is  sufficient  or  not,  the  liet- 
ter  plan  is  to  make  no  question  about  it  and  treat  it  as  suffldent  I  WiUem  v. 
GAnon,  13  How.  225). 

&  A  veriflcation  as  follows  was  held  suffldent :  F.  C.  B.  "  rays  he  la  Attorney 
for  plaintiff  In  the  above  action,  that  the  forgoing  complaint  is  true  of  hia  '' 
own  knowledge,  except  as  to  the  mattem  therein  stated  on  informaUon  and 
belief,  and  as  to  those  matters  lie  believes  it  to  be  true.  That  tlie  renson  why 
tliis  verification  is  not  made  by  plaintiff  is  that  the  action  Is  founded  on  a 
Written  Instrument  for  the  payment  of  money  only,  and  such  instrument  Is  in 
Ills  possession  of  deponent,  and  that  his  knowledge  is  derived  from  said  In- 
stijiment  and  from  information  received  by  deponent  from  pl^ti£  and  that 
the  grounds  of  deponent's  belief  are  the  statements  of  pl^tiff  to  deponent " 
(ffiflsiwv.  ChetUy,  14  Abb  443). 

/.  A  verification  as  follows  was  held  ineuffldent :  J.  W.  B.  "  says  he  Is  one  of 
the  firm  of  E  &  B.  attorneys  for  plaintiff  In  this  action,  that  the  foregoing 
complaint  is  true  to  his  own  knowledge  except  as  1o  those  matters  therein 
Stated  on  information  and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true.  That  this  action  la  founded  on  a  written  lastrumenl  for  the  payment  of 
money  only,  namely  a  promiasory  note,  and  such  instrument  is  in  possession 
of  deponent's  firm,  as  attorneys  for  plwnilff"  (Sautter  v,  Mather,  14  Abb.  440). 

g.  A  veriflcation  as  follows  was  held  sufficient :  A.  B.  says  "  he  is  agent  tbr 
ddendant  in  this  action,  that  the  foregoing  answer  is  true  to  his  own  know- 
ledge (except  as  to  those  matters  therein  stAted  on  Information  and  belief!  sod 
as  to  those  matters  he  believes  It  to  be  true).  That  the  reason  why  the  verifl- 
cation is  not  made  by  defendant  is  that  all  the  allegations  In  the  answer  are 
within  the  penoual  knowledge  of  deponent,  and  not  within  the  penoital 
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knowledfce  of  defendant"  (Bom  v.  Zo^wuft  15  Abb.  336,  re/g  S4  Horf  491 
The  TerincaUon  wonld  hftve  been  euffldent  without  the  words  in  pareDtheBb 

(10  Abb.  827,  noU). 

a.  In  BoTik  of  jfaine  t.  BuB,  14  How.  811,  the  compl^t  was  verified  br 
the  attomej,  and  after  the  usual  form  of  verification  bf  a  party ;  to  tlie  verifi- 
cation was  added ;  "  And  deponent  further  says  that  the  drafts  or  bills  of  ei- 
cbange  set  out  in  the  complaint  are  both  in  tlie  possession  of  deponent,  and 
ll«  ha»  fteard  defendant  in  taUcing  oftix  tarns  admit  or  at  least  assume  that  thej 
were  genuine,  and  that  he  bad  hod  the  money  thereon  fTOm  the  plaintiff,  awi 
tAe  lame  information  baa  been  communicated  to  the  deponent  by  tlie  pl^oUff;" 
held  by  Gould,  J.  to  bo  insufficient.  It  gave  mmte  ^unds  of  belief,  but  for 
porff  of  the  complaint  essential  to  the  blaintiff's  nght  of  action,  be  did  not 
profe«a  to  give  any  grounds  of  bis  belief. 

ft.  Where  the  veriScation  of  a  complaint  was  by  the  attorney,  and  stated 
that  the  action  was  on  the  ofBcial  bond  of  the  defendant  Allen,  as  Bheriff,  &c., 
tbata  certified  copy  of  the  hood  was  in  the  possession  of  the  deponent,  that 
the  plaintiff  was  not  within  the  county  of  the  deponent's  residence,  but  re- 
sided in  the  county  of  H.  and  was  not  capable  of  making  the  verification,  that 
deponent  had  read  the  complaint  and  knew  the  contents  thereof  j  that  the 
game  was  true  of  hie  own  knowledge  except  as  to  the  ipatters  stated  on  infor- 
mation and  belief,  and  as  t«  tboee  matters  he  believed  it  to  bo  true,  it  was  held 
Insufficient  because  it  did  not  set  forth  the  deponent's  knowledge  of  the  facta 
stated  in  the  complaint,  or  the  grounds  of  his  belief  on  the  subject  (7^  PMipia 
T.  AUm,  14  How.  834),  In  a  subaequent  case  {Boeton  LocomoUre  Work*  v. 
Wright,  15  How.  353),  an  action  on  a  promissory  note  against  tiie  makers  and 
ludorsers,  the  answer  was  verified  by  two  defendants  on  their  own  behalf,  and 
by  one  of  those  two,  W.  H.  K  on  behalf  of  M.  It,  the  third  defendant,  as  fol- 
lows: "  says  be  is  agent  for  said  H.  R.  and  has  the  charge  of  said  M.  R.'s  bu^- 
neas  in  said  county,  that  said  M.  R.  does  not  reside  in  and  is  not  now  within 
s^d  county,  and  deponent  is  more  familiar  with  the  matter  upon  which  this 
action  is  founded  than  said  M.  R  ;  deponent's  knowle<igc,  informallon,  and 
belief  therein  t>ein^  founded  in  communication  with  the  plaiotilT's  attorney 
and  otbera,  and  it  is  for  the  reason  abnre  mentioned  that  this  answer  is  not 
verified  by  said  M.  R  in  person."  The  plaintiff's  attorney  gave  notice  that 
be  deemed  the  vcriflcatinn  insufflcient,  disregarded  the  answer,  for  such  in- 
sufficiency, and  entered  Judgment.  On  motion  to  set  aMde  that  Judgment,  K 
Darwin  Smith,  J.,  held  the  verification  insufficient,  because,  (1)  it  did  not  show 
in  what  way  or  to  what  extent  W.  H.  R  woa  agent  of  H.  R.  or  for  what  pur- 
pose ;  (3)  W.  H.  R  did  not  profess  to  have  any  knowledge,  or  did  not  slate 
any  in  respect  to  the  TnalcriM  allegations  of  the  pleading. 

E.  VetlfloaUoa  b7  all  plaintifia  or  defendants. — Where  several  Join  as 
plaintiff's,  all  not  united  in  interest  should  vprify  the  complaint,  to  render  U 
complete  as  a  verified  complaint  {Oray  v.  KendaU,  5  Bosw.  668 :  10  Abb.  70). 
The  rule  Is  the  same  with  respect  to  a  complaint  as  to  an  answer.  (Id.)  Where 
one  of  several  parties  tmited  in  interest  makes  the  verification,  he  should 
state  that  he  is  acquainted  with  the  facts  (Kelly  v.  Bovtman,  Transcript,.  IS 
July,  1861 ;  see,  eantra,  8  How.  273).  Whoro  the  maker  and  indorsEr  of  a  pro- 
missory note  are  sued  together,  the  complaint  being  verified,  if  Lhey  put  In  a 
Joint  answer,  it  must  be  verified  by  both,  or  the  answer  will  on  motion  be  held 
to  be  only  the  answer  of  the  defendant  who  verified  It ;  beca.ise  the  defendants 
are  not  united  in  interest,  so  that  a  verification  byone  would  he  sufficient  for 
both  (Andrew  v.  Bormi,  S  Sand.  S09;  Alfred  v.  Watlans,  1  Code  Rep.  N.  8. 
S48 ;  BuB  \.  SaU,  14  How.  305 ;  and  see  Bmt  v.  Butler,  2  Hilton,  580). 

d.  And  in  an  action  against  husband  and  wife,  where  the  complaint  is  veri- 
fied, unless  the  wife  Is  a  mere  nominal  party,  she  should  Join  wiili  tlie  husband 
In  verifying  the  answer  (Timngi  v.  Saely,  12  How.  HBT ;  Sted  v.  BuUer,  2  Ell- 
ton,  5^). 

A,  '^tttiag,  nmnlMrlng,  and  Indoraliig  pleadlnga. — Pleadings  are  to  be  In 
the  English  language  (3  R  B.  27R,  g  B),  leglhly  written,  and  the  fbllos,  where 
the  pleading  exceeds  two  folios  in  length,  distinctly  marked  (Rules  20  and  56) ; 
the  aUome/s  name  and  residence  are  to  be  indorsed.    (Id.  10.) 
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§  158.  [135.]  (Am'd  1849,  1851.)  lUmt  of  aooovnt.  Par- 
ticulart. 

It  shall  not  be  necessary  for  a  party  to  eet  forth  tn  a  plead- 
ing, the  items  of  an  acconnt  therein  alleged ;  bnt  he  shnll 
deliver  to  tlie  adverse  party,  within  ten  days  after  a  demand 
thereof  in  writing,  a  copy  of  the  account,  which,  if  the  plead- 
ing  ia  verified,  most  be  verified  by  his  own  oath,  or  that  of  his 
agent  or  attorney,  if  within  the  personal  knowledge  of  such 
agent  or  attorney,  to  the  effect  that  he  believes  it  to  be  true,  or 
be  precluded  from  giving  evidence  thereof.  The  court,  or  a 
jndgc  thereof,  or  a  connty  judge,  may  order  a  "further 
account,"  when  the  one  delivered  is  defective ;  and  the  court 
may  in  all  cases  order  n  bill  of  particulars  of  the  cluiin  of  either 
party  to  be  famished. 

a.  "  The  oae  of  a  Mil  of  particnloTH  Is  to  apprise  a  partf  of  the  specific  de- 
mands of  bis  adverBary.  when  the  pleadings  are  ffeneral  and  leave  uncertaio 
what  is  particularly  demanded  "  {Tht  Ptopie  v.  Mimrot,  Com.  Pleas,  4  Wend. 
200).  "It  should  in  general  contain  a  precise  and  detailed  account  of  the  sev- 
erat  items  which  conBtitato  the  CTound  of  the  plaintiff's  demand,  specKyine  the 
dates,  somewhat  in  the  nature  of  tradesmen's  bills ;  and  where  there  have  been 
matual  dealings,  or  payments  have  been  made  on  account,  the  particulars  for 
whii*  it  is  intended  to  give  credit,  and  the  baltuce  for  which  the  plaintiff 
seeks  to  recoter,  should  also  be  stated  "  (Bagley's  Pr.  204).  It  "  has  the  effect 
to  restrict  the  prDo&  and  limit  the  recovery  to  the  matters  set  forth  in  it.  It 
is  regarded  as  an  ampiUication  of  the  pleading  to  wliich  it  relates,  and  it  is  to 
be  construed  BflJ^fpmiu^aporiqf  it  No  proof  should  be  allowed  of  matters 
not  within  the  bill  of  particulars  "  (Boumon  v.  EarU,  S  Duer,  6S4).  "  A  bill  of 
particulars  is  indeed  considered,  in  some  respects,  an  amplification  of  the  de- 
claration, but  it  is  considered  Bdfflcient  if  it  &lrly  apprise  the  opposite  party  of 
the  nature  of  the  claim,  so  thst  there  can  be  no  surprise  "  {Broten  v.  WilUamt, 
4Wend,  Sfl8.)  [Eicept  In  the  sense  that  the  biU  of  particulars  gives  a  eer- 
taiiity  to  the  pl^ding,  it  can  scarcely  be  regarded  as  forming  a  part  of  it ;  see 
BcotA  V.  Hmeard  (5  Dowl.  498),  and  see  Fimy  v.  Lee,  10  Abb.  148,  In  note  to 
^160,poK.] 

b.  It  ia  not  the  office  of  a  bill  of  parHcnlars  tostate  the  gronnds  upon  which 
the  plaintiff  claims  to  recover,  but  only  to  point  out  the  Items  and  particulars 
embraced  tn  his  claim,  so  as  to  identi^  them  [Seaman  v.  Lo\e,  4  Bosw.  838). 
It  is  suffldentiy  specific  if  it  apprizes  the  opposite  party  of  the  evideuce  to  be 
offered  {Smith  v.  HUki.  S  Wend.  48).  The  several  items  should  be  given  with 
all  practicable  particularity,— the  date  and  amount  and  general  character  of 
each,  as  proposed,  to  be  established  by  proof  on  the  trial  (Kellegg  v.  Faint,  3 
How.  829). 

e.  A  bill  of  parlicnlara  as  follows :  to  the  first  count  damages  $5,000 ;  bal> 
ancedufl  on  settlement,  $5,000;  money  received  at  New  Orleans  on  account  of 
plaintiff,  $5,000,  withont  spedf|ing  any  date,  held  Insufficient  {Welmort  v. 
Jmn^,  1  Barb.  S8). 

d.  In  an  action  for  converting  plaintilf  s  goods,  the  defendant  is  not  entitled, 
as  of  course,  to  be  furnished  by  plaintiff  with  a  particular  statement  of  the 
goods  alleged  to  have  been  converted ;  but  the  court  may,  In  Its  discretion, 
order  ihe  plaintiff  to  himisb  such  a  statement  (BloMe  v.  NtBtan,  6  Bosw.  681). 
lie  court,  however,  will  not  order  such  a  statement  where  it  appears  the 
plaintiff  has  already  fWniahed  dte  bMt  description  In  his  power,  and  that  tha 
dflffendant  has  better  knowledge  on  the  aul^ect  than  the  plaiatift    (M.) 
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a.  Id  an  sction  to  Tecorer  Ota  depooif  apon  the  poroliEiBe  of  in  est&te,  tho 
defbodaDt  is  entitled  to  particulars  of  the  objecUona  to  the  title  arising  (^m 
matteiB  of  bet,  but  not  those  which  are  msttera  of  law  {Bobton  v.  R>i3and,  1 
Horn  A  Hurl.  IDS).    In  an  action  for  a  breach  of  wanantTofMWadiwss,  order 


cdont,  the  court  will  nut  order  a  general  bill  ofparticulan  to  be  furnished.  But 
If  in  Buch  a  case  the  compl^t  states  cl^ma  not  evidenced  b;  the  books  of  the 
film,  and  particulars  of  auch  claims  are  sought,  the  application  should  be  spo- 
cial,  and  airected  U>  the  specific  tmoBactiona  of  which  particulara  are  sougat, 
and  the  moving  afUdavEts  shoutd  state  the  ^rounds  creating  the  aeceaaUj  hr 
the  application  iBepeto  v.  Leai,  0  Doer,  60).  ' 

A  A  pl^ntjff  is  not  bound  to  furnish  particulan  of  eel-o^  or  payments  by 
defendant,  with  which  he  (plaintiff)  volunlaerH  lo  credit  him  (derendant)  in 
lii6iMrapMnt(Wimmtf.8hM,iAtib.^y»i  (?i^  t.  £Mi,  16  Abb.  885).  and  ' 
where,  from  the  nature  of  the  action,  the  knowledge  of  Uie  tacts  on  which 
tike  plaintiffs  cl^m  rests  is  more  with  the  defendant  than  witli  the  plaintiff, 
the  latter  will  not  bo  required  to  ftimish  a  bill  of  particnlars  (Tminn  v.  fl« 
Moa,  1  Barb.  SO).  In  an  action  to  recover  damages  for  causin?  death  by 
WTongfhl  act,  tbe  court  retbsed  to  order  the  plaintiff  to  fliralsh  a  bill  of  par- 
aculara  (ifurpfty  v.  Kipp,  1  Duer,  659). 

d.  An  order  on  the  plaintilf  to  deliver  a  bill  of  parliculara  of  the  account 
mentioned  in  the  compl^t  within  a  time  speclQed ,  and  with  a  stay  of  pro- 
oeedinga,  does  not  operate  per  m  to  extend  the  defendant's  time  to  answer  (Aa« 
T.  Toantend,  8  Abb.  9;  5  Duer,  668). 

t.  The  further  account  which  tliis  section  permits  to  be  called  for,  may  be 
enforced  by  motion  after  all  the  pleadings  are  pat  in,  and  any  time  before 
trial  (Yaiet  v.  Bigelov),  0  How.  160). 

/  After  a  demand  of  a  copy  of  the  acconnt  lad  one  is  delivered,  if  the  de- 
finidtuit  is  not  sotiBfied  therewith,  he  should  move  for  a  further  accnunt ;  but 
lie  cannot  then  move  to  have  t^e  complaint  made  de&nite  and  certaun  (UeEm- 
ntg  V.  ffeKinnts,  13  How.  SS). 

g.  When  an  account  ia  furnished  in  pursuance  of  a  demand  which  la  deem- 
ed defective,  the  order  requiring  a  mors  particular  statement  of  the  account, 
i^onld  point  out  the  parts  or  items  In  respect  to  whicli  a  further  accoiuit  is  re- 
quired {Seilagg  t.  ratjui,  8  How.  839). 

A.  The  better  practice  is,  for  a  party  who  intends  to  preclude  his  adreraary 
from  proving  an  account  on  the  ground  that  he  has  not  complied  with  a  de- 
mand or  an  order  for  the  particulan  of  sach  account,  to  app^  fbr  an  order  to 
tbu  effect  biifore  lAe  trial,  so  as  to  have  the  question  Mtled  prior  to  tbe  trial. 
WM) 

i',  A  party  claimhiK  on  an  &ccoant  stated  who  rahMea  to  fmnlBh  the  ItemH 
of  his  demand,  should  be  precluded  fivni  giving  evidence  of  such  items  far- 
ther than  may  be  necewary  to  prove  the  sMtlement  of  the  smB  due  (Qoingt  i. 
FaUen,  17  AH*.  846), 

j.  The  refusal  of  the  court  U)  allow  a  party  to  serve  a  bill  of  partlcolars 
Kitra  his  time  to  do  so  has  expired  is  not  reviewable  on  appeal.    (Id.) 

t.  A  bill  of  particulan  fbrms  no  part  of  the  record  (KreiM  r.  BcUgman,  8 
Barb.  440). 

%  159.  [136.]     Pleadings,  how  eonstrued. 

In  the  conetraction  of  &  pleading  for  the  pnrpose  of  determ- 
ining its  effect,  its  allegations  shall  be  liberally  cooBtrned  with 
a  view  of  subetiuitial  justice  between  the  putiea. 
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a.  Tha  code  bj  raqoiibig  pleading!  b)  be  liberally  coMtnied  do«  not  maan 
that  sabataotUl  ATenuenU  may  be  omitted  uti  the  omia^on  diaregardal 
(£«7>v  V.  Ifolt,  3  HUton.  S31 ;  SfXkMr  y,  Dtmnang,  84  Bsrb.  623 ;  12  Abb.  437). 
A  Terifled  pleading  must  be  couUrued  bo  as  to  make  all  Its  parts,  if  pos^ble, 
hBTmonLze  with  each  other  (Hjris  r.  ^^xrHngton,  4  Abb.  421). 

b.  Words  nsed  in  a  pleading,  aa  in  a  contract,  should  be  constraed  according 
to  their  popolor  sense  ( Woodbury  r.  Badcrider,  9  Abb.  40S ;  Mann  v,  Mojvuiood, 
S  8&Dd.  557)  i  but  a  pleading  mnat  be  construed  according  to  what  It  savB,  and 
not  wbat  the  pleader  intended  (6  Bill,  340;  Omdd  v.  Glait,  IS  Barb  185). 
"  The  law  does  not  preaume  that  a  part}''E  pleadings  are  leas  strong  than  the 
fccta  of  thecaBc  will  warrant  "(l7n«wrT.  The  HudMm  Biver  R.  B.  Co.,  %  Ker- 
nan,  301 ;  Kotmig  v.  Jfolt,  2  Hilton,  834) ;  and  where  the  plaintUTso  fraroea  his 
(umplaint  r«  to  render  it  doubtful  wbetlier  he  intends  to  rely  on  a  caiiBe  of 
action  on  tort  or  contract,  that  construction  ehouM  prevail  which  Is  most  un- 
ii»orable  to  the  plaintiff  (WtWer  y.  iVMUock,  13  How.  213 ;  see  llungur  v.  HcM, 
38  Barb.  TS) ;  when  the  statement  of  facta  in  a  complaint  will  support  either 
of  two  actions,  and  it  is  doubtful  which  the  pleader  intended,  the  oemand  for 
judgment  and  and  the  summons  may  be  consulted  with  a  view  of  ascertaininK 
which  action  waBintended(ii«i^er«T.Rii4pOT'«,  llBorb.SBS;  Chambert  y  J^ieitji 
Hilton,  SBl ;  10  Abb.  906 ;  11  Abb.  310 ;  Conmt  v.  Barns,  1  Corns.  SSS).  And 
where  the  complaint  was  so  framed  that  it  was  a  matter  of  doubt  whether  it 
was  intended  as  consisting  of  one  or  of  Iwik  causes  of  action,  but  it  contained 
allegations  oonstituting  a  cause  of  action  on  contract  and  a  cause  of  actitm  for 
a  tort,  held  that  all  the  all^ations  not  material  to  the  cause  of  action  on  con- 
tract might  l»  struck  out  as  irrelevant  or  redundant  (Z/untor  v.  PoutS,  IS  How. 
291).    Generally  where  an  equivocal  or  ambiguous  expression  is  used,  it  is  t~ 

be  construed  against  the  ps '      -. /.^  n       ^....  i__.   n__    .».     ™. 

S43 ;  Bate*  v.  &/»ikrani,  28 
bat  if  the  opposite  party  pi 
which  will  support  the  previoiu 
den,  480),  the  court  remarked, " 
Kronglr  against  the  party  pleading,  or  rather  that  i^  themeaningof  the  words 
be  equiVocal  they  shall  be  construed  moat  strongly  against  the  partypleoding 
them  J  for  it  is  to  be  intended  that  every  person  states  his  case  as  favor- 
able to  himself  as  possible.  This  must  be  taken  with  some  qualification; 
for  the  language  of  a  pleading  is  to  have  a  reasonable  intendment  and  con- 
■traction ;  ana  when  a  matter  is  capable  of  different  meODings,  that  shall  be 
taken  which  will  support  the  pleading,  and  not  the  other  which  wjll  defeat 
it ; "  and  see  Sh^dOiM  t.  POiriA  (98  mg.  Law  and  Eq.  R,  66).  It  Is  not  com- 
petent to  the  party  pleading  to  insist,  to  the  prejadice  of  bis  opponent,  upona 
construction  that  will  make  his  pleading  bad  ( Jfeora  t.  Fonter,  0  Com.  B.  320 ; 
and  see  5  Beav.  41 ;  S  ul  284;  2  Myl.  A  Cr.  l46),  The  law  will  not  asinme  in 
lavor  of  a  party  anything  he  has  not  averred  (Gragar  v.  Sudioa  Bittr  R.  R. 
Oo.,  2  Keman,201). 

6.  Where  Uie  parties  eo  to  trial  on  an  Issue  of  fSict,  the  pleadings  otjeded 
(o  will  be  eonatmed  wiui  greater  Uberalitv  than  where  the  obJecUim  has  bew 
pointed  out  by  demurrer  (St  John  y.  Sor&irap,  28  Barb.  28 ;  and  see  Oad^  t, 
MUn,  22  Barb.  394;  Beean(«,p.80i(j);  ormoUoB((KafiT.£«i'aJo  Wattr  WoHct, 
18  N.  T.  119). 

d.  General  statemenls  in  a  compl^nt,  which  are  evidently  qualified  and  in- 
tended to  be  qualified  by  subsequent  ports,  must  be  taken  accordingly  with 
•och  qualification,  and  not  as  absolutely  as  if  the  qualiflcalion  were  not  added 
IPaga  y.  Baud,  11  How.  416).  A  general  allegation  followed  by  a  specific  one 
IB  governed  by  the  latter.  And  although  the  specific  allegation  is  unnecessary, 
y«t  tiaving  been  made  and  the  general  allegation  being  qualified  by  it,  It  can- 
not be  rejected  as  sarplusage ;  Uios  where  the  condition  was  that  all  suite  ta 
the  supreme  court  were  to Iw  discontinued,  meaning  three  ejectment  suite  la 
the  name  of  P.  M.  H.,  one  against  Norman  P.,  one  against  Nelson  P.,  and  one 
against  B.  D.,  and  the  alle^tion  of  performance  was  th^  all  suits  hi  the  sn- 
preme  court  were  disconUnued,  aa  va  the  condition  of  said  bond  stipulated 
meaning  these  ejectment  suite  m  dte  name  of  P.  M.  IL  agunst  Nelson  P*  uid 
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one  agAlnHt  8.  D.,  nolhing  being  mid  ta  to  the  soit  w^nst  NonnEin  P.  And  it 
not  appeftring  to  have  been  In  (my  way  dtocontlnned,  ft  waB  held  on  demurrer 
alleging  tbr  caose  that  the  compl^t  did  not  show  perfonnance  of  the  atlpnla- 
tiona  BB  to  the  Butt  of  Nonnan  P.,  that  the  demurrer  was  well  taken  and  that 
tha  ooinplaint  was  defeotlTB  (Saieh  v.  ftot,  28  BarU.  G75). 

It.  Where  there  is  an  averment  of  a  legal  cooctusion  at  variance  with  an 
admitted  fact,  the  ttict  will  he  regarded  and  Che  legal  conclusion  disregarded 
(Jont)  V.  Th«  P/uenia  Bank,  4  Selden,  23fl ;  Bobiatim  v.  Sttteari,  10  N.  Y.  189) ; 
and  the  averment  of  a  mere  conclusion  witliout  any  fact  to  warrant  it,  ia  u- 
waya  disregarded  (SiJieni:  v.  Ifaj/Ior,  3  Ducr,  ITS ;  aud  see  Mann  v.  Moreitood, 
6  Sand.  6M;  Oarr  v.  ftWen,  4  Cons.  91;  SiMee  v.  Wojfle,  16  N- T.  180; 
Buirraa  t.  Boxetn,  21  How.  878) ;  and  this  has  been  held  of  an  allegation  that 
the  defeodant  it  indebted  or  rematTu  ind^iled  {Chambarlain  v.  Kaytor,  2  &.  D. 
Smilh,  13S);  that  a  defendant  was  liable  under  a  special  contract  [Lainii  v. 
Acker,  11  Mow.  163) ;  that  an  instrument  was  a.  mortgage  {Fairbajikt  v.  Bloom. 
field,  %  Duer,  S54);  and  so  of  the  allegation  "mikwruUy  converted"  {id. 
8H),  or  that  an  obstruction  was  a  flafrant  nuisance  (Eenlz  v.  L.  I.  «.  R.  Co.,  IS 
Barb.  M7,  and  see  in  note  to  g  160,  poft,  Dtcker  v.  HaitAtiet  (3  Kernan,  S31), 
St  John  V.  OnJUOi  (I  Abb.  40). 

h.  A  potitive  denial  of  finnd  in  an  answer,  wilt  not  prevail  agwnet  admia- 
flons  in  the  Bame  answer  of  facts,  which  show  that  the  tranaacUou  was  fhiudn- 
lent  {Robintm  v.  Seaart,  10  N.  Y.  180 ;  and  see  Wight  v.  Preteott  12  Barb. 
IM) ;  Dyken  v.  Woodaari  (7  How.  813). 

e.  A  complaint  which  alleges  that  "  the  sheriGT  Buffered  and  permitted  such 
person  to  escape  and  go  at  large,"  states  a  voluntary  and  not  a  negligent 
escape  {Lootej/  v.  Orter,  4  Bobw.  391). 

d.  In  an  action  for  damages  caused  l)y  defendant  negligently  leaving  a  ditch 
in  a  highway  open,  the  complaint  stated  that  "  plaintiff  fell  into  it  without  any 
feult  or  want  of  care  on  tils  part"  Theanswer  denied  "that  the  pltdiitiff 
without  any  ftult  or  want  of  care  did  fall  therein."  TIiIb  was  construed  to 
put  in  issue  the  falling  into  the  ditch  as  well  as  the  exercise  of  proper  care  by 
the  pldntiff  (fVaii  y.  Bafalo  Waltr  Work$  Co.,  18  N.  Y.  IIB). 

A  Where  a  party  is  shown  to  be  the  owner  of  property,  on  a  certain  day  it 
need  not  be  alleged  that  he  continued  such  owner,  the  fhct  of  his  continuing 
to  be  owner  will  t>e  presumed  aud  need  not  be  alleged  ( Van  Bennelaer  v. 
BmaUd,  U  Barb.  S66). 

/There  Is  In  substance  no  difference  between  an  averment  that  by  meant 
xrtain  specified  ftands  of  defendants  (which  are  charged  to  have  beoi 
Sracticed  with  intent  to  defraud  the  nublic  generally),  the  pluntiff  was  in- 
uced  to  mahe  and  did  make  a  particular  purchase,  and  an  averment  that  de- 
fendants, by  means  of  the  same  rfrauda,  inducoc*  plaintiff  to  make  such  pm- 
chase  (Orou  v.  Saekea,  Z  Bosw.  618). 

^.  An  averment  In  pleading  that  an  agent  acted  by  due  authority,  is  sua- 
tamed^v' proof  of  BUbBeqnenC  ratiflcation  {Hoyt  v.  Tnompaon'i  E!Meutar*,  19 

h.  To  state  in  a  pleading,  the  nature  and  source  of  the  information  upon 
which  the  party  relics  in  making  an  averment  on  information  and  belief;  does 
not  vitiate  the  allegation,  nor  does  preSilng  the  word  therefbre  to  an  allega- 
tion render  the  allegation  the  leas  an  allegation  of  fact  (Borrom  v.  Mil6(mi, 
6  Abb.  38 ;  see  onfe,  p.  19S  dd). 

i.  A  complaint,  ataUng  a  promissory  note,  whereby  the  maker  promised  to' 
pay  the  defendants  named,  "  trading  and  doing  business  under  the  partner- 
ship name  or  firm  of  C.  J.  &  Co.,  and  that  said  note  was  duly  indorsed  by 
Bwd  defendants  by  their  said  partnership  name,  sufficiently  avera  the  partner^ 
ship;  an  answer,  denying  "  Che  Indorsement  in  the  complaint  alleged,"  does 
not  put  the  partnerBhtp  m  issue  {AntMt  v.  Conldin,  aJS  N.  Y.  470). 

j.  An  aiiegatLon  that  the  statement  was  published  "  with  an  Intent  to  de- 
fraud tliose  who  might  become  purchasers,  held  not  lo  mean  a  statement  to 
de&«ud  the  public  generally  (Jfon*  t.  Bwiti,  19  How.  376). 
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a.  The  allegation  that  defendant  subscribed  to  bo  many  hhares  of  stock 
implies  that  derendanti  were  owners  of  those  shares  (Onoego  Plank  IPd.  Ci>. 
r  Butt,  5  How.  SQO). 

b.  An  allegation  "  that  Ahner  Sanfbrd  was  appointed  to  collect  the  monsr 
*  *  *  and  that  no  penonai  demand  was  made  by  the  ssid  Abner  Sanford, 
doea  not  imply  tliat  ru  personal  demand  vxu  made  by  any  person  autboriEed 
to  recdve  the  sum  demanded,  and  other  than  the  said  Abcer  Banfbrd  "  ilfaniet 
T.Mayin-qflf.  F.,  4  Belden,  183). 

e.  An  allegatloQ  that  plaintiff's  Intestate  was  In  the  employ  of  defendants 
aiimeRiTinwr  uptm  their  locomotive  while  It  was  in  their  service,  was  held 
Kifflcienlto  show  the  relation  of  master  and  servant  between  the  parties  (if' JfiS- 
Jm  V.  Saratoga  Slroad  Co.,  SO  Barb.  453). 

d.  FroDi  an  allegation  that  plaintiff  was  the  owner  and  entitled  to  certain 
real  estate  it  cannot  be  inferred  that  he  ever  was  in  possession  of  such  real  es- 
tate {CoTpentm-  v.  Simaxil,  3  Abb.  4B0). 

0.  In  an  action  on  a  policy  of  insurance  against  fire,  proof  tfiat  there  was 
no  force-pump  in  the  buildinK  destroyed,  is  admissible  under  an  allegation 
In  the  answer  that  the  plaintiff  on  his  application  for  insarance  warranted 
that  the  buildinK  contained  snch  force-pump,  and  that  he  removed  the  same 
before  the  fire  [MeCmber  v.  Tit  Orantto  Int.  Co.,  15  N,  Y.  493). 

/.  An  allegation  that  certain  drafts  were  accepted  by  a  corporation,  by  their 
treasurer,  includes  an  averment  of  authority  to  the  treasurer  to  accept  the 
drafts  (Flu-iridge  v.  Badgtr,  iS  Barb.  146). 

a.  Where  it  was  alleged  that  there  was  an  instrument  in  writing  purpoHIng 
to  he  the  last  will  and  testament  of  J.  M.,  deceased,  and  to  be  duly  executed 
by  1dm  and  attested  as  such,  that  the  inatmment  was  admitted  lo  probate  as  a 
mil,  of  real  and  personal  estate ;  that  iettera  testamentary  were  issued,  and 
.^_..^ ^ ,.=  _>    ..  ____  jjg'jj   ,^_.  .i_   _„-__ 


that  the  persons  named  as  executors  qualified,  it  was  held  that  the  s 
ticoi  was  in  substance  and  effect  "  not  only  that  there  was  an  instrumEut  lu 
writing  which  purported  lo  be  a  will  and  to  be  duly  executed  and  attested  as 
Rich,  but  that  by  the  decree  of  the  proper  court  having  jurisdiction  in  such 
matters,  it  had  t>ecn  a^Jui^d  and  declared  that  there  is  a  will  {Mumn  v.  Jont*, 
13  Barb.  407). 

A.  Where  the  covenant  was  that  the  legislature  had  a  right  to  convev,  and 
the  breach  was  that  the  legislature  had  no  authority  to  convey,  held  sufficient ; 
(Pieidier  v.  Peek,  6  Cranch,  87 ;  %  Code  R  318 ;  8  Curtis,  830). 

i.  Where  a  deed  is  set  up  in  an  answer,  it  is  not  sufficient  tosayitwas"  ex- 
ecuted in  due  form  of  law;"  delivery  and  acceptance  also  must  be  averred 
{mmocke  V.  Pitke,  S  Edw.  Ch.  181 ;  and  see  19  N.  Y.  333 ;  30  Barb.  492). 

j.  Knowledge  of  the  party  means  of  the  party  making  the  contract  (Hici- 
man  v.  Fernie,  1  Horn  &  Hurl.  153;  3  M.  &  W.  517).  Where  the  plnintiff 
avers  facts  amounting  to  an  excuse  for  not  giving  notice  of  non-payment,  and 
proves  such  fbcts  on  the  trial,  he  may  recover  although  be  hae  also  averred 
notice  and  gives  no  proof  thereof.  The  latter  averment  may  be  regarded  as 
Borpiuaage  {PardiOM  v.  MalMaon,  8  Duer,  587). 

k.  The  words  "  as  such  attorney"  amount  to  nothing,  as  it  Is  a  question  of 
eonBtruction  upon  the  facts  whether  or  not  the  emplojnuent  was  in  that  char- 
aOer  {Exparte  Webb,  1  New  Pr.  Cas.  3i3). 

I  All^ationofmafa'ntf  a  written  instrument  implies  a  delivery  (PrindU  v. 
OantUtert,  15  N.  Y.  436) ;  allegation  that  defendant  aecepted  implies  a  due  ac- 
C^)tance  (OroAom  V.  ifocAofto,  6Daer,B14;  Rk  af  LowmOey.  Ed}t:ard».  316); 
no  MMrd  means  no  valid  award  {Bremtr  v.  Siankdd,  14  M,  &  W.  832);  no 
vitmariai  means  no  valid  memorial  {llkkt  v,  CradaieU,  3  M.  &  W.  77) ;  taSanu 
meaos  an  unlawful  taking  (C/iildt  v.  ffarl,  7  Barb.  373) ;  ronveriian  means 
wrongfhl  conversion  {Taung  y.  Oiiper,  20  Law  Jour.  R  Ex.  136;  0  Ei.  62)! 
indented  means  lawfully  indorsed  {MechaniiM  ffk  Asto.  v.  Spring  VttUey  Shol 
Cb.,  25  Barb.  58) ;  and  see  Prtce  V.  ifeC^ace,  6  Duer,  544;  HkofOeneita  v.  Gu- 
Vdc,  8  How.  67) ;  and  Inclndes  delivery  {ffk  of  JmibvOUs  y,  Edwardi,  11  How. 
21S ;  see  8  U.  A  W.  4»4) ;  &airfi  on  land  means  lawihl  entry  {Turrurr  v.  MeCnTlhy, 


^dbyGoogle 


880  iBREtjcTAin  Jtmt  bkduhdant.  ]^  160. 

4  E.  D.  Smith,  248) ;  tM  Implies  "  k  uile  and  deUver;"  ((Tlarib  t.  JTafai,  IS  How. 
467) ;  negtigenee  includeB  eross  u  well  as  ordinary  Deglieenw  iNdUm  t.  IAA 
JRi  k  Corp.,  IS  N.  r.  450 ;  A^rton  v.S.Y.A  fitrbnt  A  R  W  Barb.  88»; 
owrpaynwftf  meaoB  an  overpayment  in  mooev  (Jfdnn  t.  ibm»wd,  S  Sand.  607) ; 
wit  Mr  at  lau  implies  heinhip  and  onlj  hw  (at.  >A)An  t.  JVbrtAfvp,  33  Borlk  30) ; 
«fan«f  means  made,  ^plied  to  a  promlioiT  note  (,Priot  T.  McCbw,  6  Duer,  H4 ; 
ffk  ^  QmtM  T.  QvHek,  6  How.  07) ;  bow  m  wrMivmeans  a  parol  letwe  ( FM-nam 
T.  AnAA,  ISN.  T.  S8S);  j^rnM«rfpra!^(!^inter«etdoe8not  imply  an  uiieKM 
(tFiSinnuv.  hu.  Co.(^N.A.,  &  How,  S74);  atating  tti«  recover;  of  a  jodg- 
ment  and  tliat  it  is  a  Uen,  Implies  that  it  was  docketed  iflady  v.  Atloi,  S3 
Barb.SS4). 

a.  To  -Vhat  padod  al  ttma  aHagBtloaB  In  r'*"*""!!*  cfi'bi'. — Tbe  allega- 
tions in  a  pteadtng,  in  tbe  absence  of  any  averment  to  tbe  contrary,  are  con- 
strued as  referring  to  the  time  when  the  pleading  is  verilied  or  served,  and 
not  to  the  time  when  the  action  was  commenced,  or  the  accrual  of  the  cause 
of  wtion  {FWuT  V.  Fvrd,  12  Adol.  &  EI.  654 ;  Faithful  v.  Athiey,  I  Q.  a  183  j 
JVindfa  V.  CanUliart,  16  N.  Y.  439 ;  Wheder  v.  Meermant,  8  Sand  CIj.  587 ;  Site 
V.  OGmn#r,  10  Abb.  363).  To  an  allegaiion  of  the  complaint  that  the  defend- 
ant it  the  owner,  an  allegation  in  the  anawer  that  he  ii  not  the  owner,  was  held 
uncertain,  and  that  it  should  go  ftirther  and  allege  that  hewas  nr'       "" 


^t  the  time  of  the  commencement  of  the  action  {Martin  t.  KaaouM,  8  Abb.  33B ; 
see  Dends  v.  pBweU,  3  M.  A  W.  443 ;  MoUan  v.  Torranee,  9  Wheat.  687 ;  Wa*«- 
«m«il:  V.  .BUmob,  10  B.  &  C.  676i  fiyd  v.ffMa.S  DBn.283j  onltp.  2113  a\ 

§160.  [137.]  (Am'd  1849.)  Irrdeaajti  or  redundant.  In- 
d^nite  or  uncertain. 

If  irrelavant  or  rednndaat  matter  be  inserted  in  a  pleading, 
it  maj  be  etricken  out,  on  mutioa  of  any  person  aggrieved 
thereby.  And  wben  tbe  allegationa  of  a  pleading  are  ro  in- 
detinite  or  uncertain  that  the  precise  nature  of  the  charge  or 
defence  ia  not  apparent,  the  conrt  may  require  the  pleading  to 
be  made  definite  and  certain  hj  amendment. 


6.  Radnndtmb — Bednndant  and  irrelevant  are  not  equivalent  terms.  Hat- 
ter which  is  irrelevant,  it  is  true,  ia  also  redundant :  but  the  converse  is  by  no 
means  true.  A  needless  repetition  of  material  averments  ia  redundancy ;  al- 
tbongh  the  fiicls  averred,  so  &r  from  being  irrelevant,  may  constitntc  the 
whole  cause  of  action  (Bowmaa.  v.  Sheldon,  5  Band.  660).  Allegations  of  ag- 
gravating circumstances  in  an  action  fbr  malidous  DroBecutiun  held  not  to  M 
redundant  {Broei^mtan  v.  Brandt,  10  Abb.  141) ;  ^eld  contra  in  action  for 
breach  of  promise  of  marriage  (Smi'lA  v.  Waitt,  7  How.  M7 ;  and  see  "tUt,  p. 
000).  Where  to  a  complaint  allei|;ing  want  of  probable  cause,  the  answer  after 
denying  the  allegation  of  the  cmnplaiut,  set  up  as  a  defence  that  defendant 
had  probable  cause,  held  that  the  latter  defence  was  rednodaut  (Butt  v.  Ilar- 
fii,  12  Abb.  446;  see  Bmediel  v.  Seymour,  8  How.  SOS) 

d.  Iiralorant — Matter  is  irrelmatil  in  a  pleading  wblch  bas  no  bearing  on 
theHabJecl-matteroftheconlroverav.  and  cannot  affect  the  deosloa  of  the 
court  (llhliritx/Ui  v.  ioimtfe,  1  Code  Rep,  N.  8.  131 ;  Stafford  v.  Magor^  Ai- 
bang,  a  Johns.  80 ;  Van  Benmiiam-  v.  Briee,  4  Paige,  177 ;  Perrim  v.  ftwT,  S 
Zab.  8iW ;  Lee  B'kv.  Eitehins,  11  Abb.  486 ;  OMl  v,  Painuir.  17  Abb.  IM). 
IfmaterialonlyasaffictingtbodamageaiJtoiX  v.  FbOer,  8  How,  87),  or  the 
costs,  it  is  not  irrelevant  (Fon  BeTumUurr  v.  Brioe,  4  Paige,  177).  Hence,  the 
tme  teat  of  tite  msteriality  of  avermenls  sou^t  to  be  atruck  out  Is,  to  inqnire 
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irtmaer  soch  ftTerments  tend  to  conMltiite  a  caiue  of  aotlon  or  dsttocc,  ud  it 
ther  do,  they  ue  not  IrreleTant  [Inganaa  y.  iTigm-iea,  1  Code  R.  108 ;  AntrOl  t. 
T^tar,  S  How.  476 ;  1  Code  Rep.  N.  8.  *04 ;  Minor  t.  Terry,  8  How.  S09). 

a.  Where  a  bet  is  stated  in  a  pleading,  which  of  Itaelf  constitates  a  ctiiueof 
adtou  (or  a  defence  to  the  action),  the  intent  to  rely  upon  it  is  k  neceaBai?  in- 
fereDce.  No  atl^tioa  to  that  effect  is  requisite,  and  ii  made  it  k  imleTant 
and  redundant  [Bridgt  t,  Pagtmi,  6  Btmd.  310). 

e.  If  a  defence  la  Bnfflcient  in  itself,  it  will  not  be  rendered  irrelevant  hf 
being  united  with  another  In  the  same  answer.  Thiu,  in  an  action  to  recover 
pOM^on  of  peieonal  property,  an  answer  which  set  up  as  a  flrat  defence  a 
denial  of  auj  Knowledge  or  infonnatlon  nfflcient  to  form  a  belief  as  to  the 
plaintiff's  title,  and  as  a  second  defence  a  claim  of  Uen  for  advances  made  on 
the  property, — it  was  held  that  the  second  defence  did  not  render  the  first 
irrelRTant  (TbMnwnJ  v.  Piatt,  8  Abb.  837). 

d.  A  defence  is  not  irrelevant  or  redundant  because  it  contains  matter 
which  may  be  proved  under  a  general  denial  (lieOmitek  r.  Clow,  0  How.  2>2 ; 
Me  however  Bmsdiei  v.  SeyrTwur,  6  How.  804). 


</; 


thereon  (£i>v  v.  ITliea  Int,  Co.  6  How.  48S  i  and  see  Aiia^  3  &>de  Bep.  S7  ■ 
Hanrn  v.  Diaamore,  SO  Huw.  SOS). 

/.  Where  the  plaintiff  applies  to  Strike  out  a  denial  as  being  a  denial  of  an 
Immaterial  allegation, — in  such  a  case  it  scema  a  good  test  to  ask  the  pluntiff 
if  he  will  consent  to  strike  out  the  allegation  In  his  complaint  \  if  he  consent, 
then  to  ^^nt  his  application  ;  if  be  will  not  consent,  then  to  deny  his  nppll- 
cation.  Buch  a  course  is  Buggested  by  the  cases  of  VmOm  v.  Sumdge  (9  Q.  R 
1015 ;  4  Dowl.  &  L.  943 ;  11  Jur.  585) ;  and  TaSvi  v.  Taaia  (IB  Jar,  744 ;  21 
Law.  Jonr.  Rep.  N.  8.  Q.  B,  289 ;  11  Eng.  Law  and  Eq.  Rep,  457).  In  a  note 
to  TaOi*  T,  TtOUt  (18  Eng.  Law  *  Eq,  R  154)  it  ia  said,  it  is  not  a  general  rale 
ofpractice,  that  where  tne  plea  traverses  an  allegation  !n  tbe  declaration,  and 
Ilie  plaintiff  demniB  to  the  plea,  the  plaintiff  will  be  put  to  his  election,  whe- 
ther the  demurrer  shall  be  set  aside  as  frivolous  or  the  allegation  traversed  be 
struck  oat;  though  this  will  be  done  if  the  plaintiff's  pleading  appear  to  be 
M>  framed  as  to  enU^  or  untyrly  perplex  the  defendant. 

After  stating  the  Gurta  on  which  the  pleader  relies  to  CBloblish  Ills  causa 
tion  or  defence,  it  may  sometimee  be  necessary,  lo  ensure  certainty,  to  add 
ue  coDclnsion  which  he  draws  from  such  facts ;  but  the  statement  of  sutdi  con- 
dBiion  will  never  vitiate  the  pleading,  and  probably  would  not  be  struck  ont 
ssrednndant  Tbos,  where  a  complamt,  after  stating  the  fuels,  proceeded; 
"Wbereapon  the  plaintiff  became  entitled  to  the  possession  of  the  said  note," 
the  court  said, "  It  was  prolnbly  not  necessary  to  state  lliis  conclusion  upon 
the  bete  stated  ;  bnt  it  can  do  no  liarm  "  {DKker  v.  JfaOhoBi,  3  Keman,  Ml ; 
OtnOd  T.  WSliamt,  9  How.  51).  And  by  Roosevelt,  J.  (St.  Mn  v,  GriffWi,  1 
Abb.  40)  -.  "  I  see  no  otgecUon  to  the  plaintiff's  stating,  in  addition  to  the  Ibct, 
what  lie  considers  to  be  its  legal  effect ;  such  a  statement  may  or  may  not  be 
■B '  mutecesaary  repetition,'  according  to  circumstances."  (See  Jftyer  v.  O/ilem, 
S8  Barb.  330;  ZtoiM  v.  ffl>fcA*iM,  10  S,  T.  Leg,  Obe.  387;  £«  San*  v,XttaM7iy, 
7  Bosw.  6(14 ;  11  Abb,  4SS  ;  where  such  an  allcgatlou  was  held  to  be  irrelevant,) 

A.  Ad  allenUon  that "  the  said  H,  has  sometimes  pTetendedtbat  he  famished 
the  said  C,  &  C.  the  means  to  pay  the  said  draft,  or  repaid  them  tlierefor ;  bat 
nch  allegation  ia  untrue,  and  all  moneys  received  by  them,  said  C.  &  C,  from 
Mdd  H.  to  be  applied  in  any  wa^  towards  such  dran,  were  the  proceeds  of  a 
discount  of  a  new  draft,  upon  said  C.  A  C."  Ac. — was  struck  out  as  irrelevant 
[CloHc  v.  Barvood,  8  How.  470).  In  an  action  against  an  endorser  of  a  note, 
an  answer  that  the  defendant  did  not  receive  the  notice  of  presenunent  ana 
dishonor,  would  be  irrelevant  (Edgerhm  v.  SmiA,  8  Duer,  814)! 

i  Where  a  plaintiff  has  an  option  either  to  sue  on  contract  or  tort,  and  ho 
dects  to  sne  on  contract  in  the  ferm  toe  money  received  to  pluntiff's  use,  all 
allegations  as  to  fraod  on  the  part  of  Uie  defendant,  in  reference  to  the  allied 
SI 
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OMIK  of  acUoo,  are  redunduit  and  Incltiraiit  (JWEor  v.  Sage,  13  How.  SSI ;  IS 
M:  aSO ;  £m  T.  SHat,  8  aaii±  TSfl ;  wd  see  LaTnoreaux  t.  AOajiite  Hut.  Int.  Co., 
8  Duer,  681). 

&  In  an  action  to  recorei  posBeSBion  of  chattels,  an  answer  denjdiu;  plBin- 
MffH  title  and  then  aToning  tliat  the  chattels  were  deposited  bj  ploiiiUB  with 
defendant  aa  collateral  aecarity  for  moueya  advanced  and  still  due,  was  held 
not  objectionable  as  conlalning  reduudant  or  irreleTant  matter  {Tffiem»nd  i. 
Flaa,  8  Abb.  82fi). 

e.  UnoorbdntT. — Wherever  the  pleader  dedrea  to  show  a  conclusion  differ- 
ent &om  that  which  the  law  would,  prima  facit,  draw,  he  must  state  the  (acta 
which  remore  such  prima  faeU  conclusion ;  but  if,  IneUad  of  stating  the  bcls, 
the  pleader  merely  states  the  conclusion,  the  fault  Is  uncertaintj,  not  iosuffl 
ctency,  and  the  remedy  of  the  opposite  party  is,  by  motion,  to  have  the  plead- 
ing made  certain,  by  amendment  {Martin  v.  Eanetue,  11  ilow.  568 ;  2  Abb. 
837 ;  see  £no  v.  WoodiearlA,  4  Corns.  268). 

d.  Time; — If  the  time  when  a  fact  happened  is  material  to  constitute  the 
cause  of  action,  It  should  undoubtedly  be  stated.  The  ^t  without  the  time 
would  be  Insuffldent  (o  constitute  the  cause  of  action ;  but  if  the  time  is  im- 
material, a  demurrer  will  not  lie  fur  omitting  to  state  it  {Tlit  PeopU  t.  Ryder, 
2  KcmBJi,  139).  The  remedy  is  by  motion  to  make  the  pleading  definite  and 
certain  (id. ;  and  see,  to  the  same  effect,  Barrua  v.  JtaUiaoTi  5  Barb.  373 ;  IfaA 
T.  Broum,  18  Law  Jour.  Rep.  N.  8,  [U.  P.],  63 ;  Payne  v.  Banner,  13  id.  327 ; 
UartliaU  v.  Poieta,  8  Law  Times  [Q.  B.],  1S9 ;  and  13  Jurist,  136).  The  day  on 
which  it  is  alleged,  in  pleading  under  a  Tidelicel,  that  an  act  is  done,  is  nan- 
ally  immaterial;  and  ii  a  day  staled  under  a  videlicet  la  inconsistent  with 
any  allegation  of  the  pleading,  the  alle^tion  of  the  day  may  be  regarded  as 
surplusage  {Lester  v.  JeuieU,  1  Kcman,  460 ;  Z4/on  v.  Cla.rk,  i  Seldeti,  148 ;  Ife 
T.  Softt.  S  Dowl.  Pr.  C.  998  ;  Duboit  v.  Beawr,  ZS  N.  Y.  123).  Allegations  of 
time  are  evidence,  as  admiawoas  sfalnst  tlie  party  making  them  {Andrewt  v. 
Cluidbovnu,  IB  Barb.  147). 

«.  In  an  action  tor  slander,  tne  alle^tion  of  the  time  of  uttering  the  slander 
is  immaterial  {F»tt«r  v.  Ttumpton,  32  Barb.  87). 

/.  Where  it  la  important  to  show  that  a  particular  fkct  alleged  in  a  pleading 
occurred  after  the  happening  of  some  other  event,  it  Is  in  mMt  cases  sufflcient 
to  allege  that  such  feet  occurred  (Hier  such  other  event  {Martin  v.  SanoTiM,  2 
Abb.  831 :  KObm  v.  Baker,  16  Abb.  287 :  and  see  Brown  v.  Harmon,  21  Barb. 
610;  &ai2ev  V.  J%av,  6  Bing.  N.  C.  87);  but  an  allegation  that  plaintiff  waa 
not  advised  of  f^ua  uidSlang  qfler.  Is  loo  vague  and  uncertain  to  be  the  baais 
of  any  action  in  a  court  of  Justice  (Johntim  t.  Jehnton,  5  Ala.  R.  N.  fi.  101 ;  and 
see  Bertine  v.  Vurian.  1  Edw.  Ch-R.  S4S). 

g.  A  declaration  fbr  goods  sold,  Ac,  which  did  not  allege  the  timt  of  sale, 
held  Buffldenl  on  special  demurrer  {La,ne  v.  TMvdl.  8  Cr.  M.  A  R.  140 ;  1  Tyr. 
&  6.  852 ;  4  Dowl.  700 ;  but  see  ante,  221  a) ;  so  was  a  declaration  which  made 
profert  of  letters  testamentary,  but  omitted  the  date  when  the  letters  were 
granted  (fiiio&M  v.  WOliaTn*,  3  Cr.  M.  <£;  R.  381 ;  4  Dowl.  189).  The  day  on 
which  it  is  alleged,  in  a  declaration  in  trespass  for  mesne  proBis,  that  the 
plaintiff  was  ejected,  and  that  on  which  possession  was  recovered  by  him,  are 
not  material  (ite  v.  ScoU,  S  Dowl.  P.  C,  993).  By  not  material,  Is  meant  it 
may  he  departed  ftam  in  evidence ;  hut  allegitlona  in  respect  to  time,  like  all 
other  alle^Uons,  are  evidence  against  the  party  making  them,  as  bis  admie- 
rions  (Jndinw  »,  OhadbourTU,  19  Barb.  146).  Thus,  where  in  an  action  by  the 
Indorsee  of  a  note,  which  became  due  on  the  13tb  of  January,  it  was  alleged 
in  the  complaint  that  the  indoniement  was  on  the  23d  of  February,  It  was 
held,  there  being  no  evidence  as  to  time,  the  defendant  might  properly  repose 
on  the  allegation  in  tlie  complaint,  and  claim  the  benefit  against  tlie  plaintiff 
of  a  payment  mode  to  the  plaintiffs  indor3er  before  the  alleged  time  of  in- 
dorsenicnL  {Id.)  An  allegation  in  a  complaint  that  the  "  plaintiff  af^envarde, 
to  wit,"  on  a  day  specified,  paid  certain  moneys,  does  not  preclude  him  &om 
ihowing  that  the  payment  was  made  at  an  earlier  day,  for  the  puipose  of 
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filming  intenat  (Zfott  v.  Olark,  4  Sel<I«i,  418 ;  tee  Ihibtii  t.  Bftwer,  3S  K. 
T.188). 

See OTiie,  pp.  199.  a ;  201,  a,  A;  220,  a. 

&  Fbtott. — Wliere  a  plaint!  IT  eeebs  '.o  enforce  In  the  courts  of  Ihla  Slate  a 
contnct  wbich  bj  tbe  Uwe  of  this  State  is  void,  he  must  itate  viiiere  tlie  con- 
tract wae  made,  uid  that  by  the  law  of  the  place  where  n>ade  It  was  valid 
(r&iAAer  T.  Mviru,  1  Kernan,  440).  Accordingly,  where  in  a  suit  to  recover 
ptize-moner  drawn  by  tickets  owned  by  the  plaintiff  in  a  lottery,  atlegetl  to  1)0 
aalhorizedby  the  laws  of  the  State  of  Maryland,  the  compl^nt  did  not  elate. 
where  the  tickets  were  sold  or  parchaBed,  held  on  demurrer  that  the  com- 
idaint  did  not  ataie  a  cause  of  action  enforceable  in  the  courts  of  this  Slate 
ia);  and  whenever  the  matters  pleaded  are  local  in  their  nature,  tlie  allcgS' 
tion  of  place  ifl  material  and  the  subject  of  the  iaaue  IVermiiaea  t.  Beatty,  6 
Barh.  428 ;  BtaA  v.  Bay  SUUe  Co.,  10  Abb.  71). 

b.  An  omission  to  allege  the  time  and  place  at  which  an  act  stated  in  a 
pleading  was  done,  does  not  render  the  plying  insuffldent  or  demurrible  ( Qar- 
ferOer  v.  Broom,  fl  Barb.  147;  aee  BooeA  v.  Bay  Stale  Co.,  10  Abb.  71 ;  RyaU)  t. 
BnmaU.  1  Ex.  784 ;  B  D.  &  L.  703) ;  and  although  it  has  been  said  llist "  When 


le  agrees  to  bcU  and  deliver  at  a  particular  place,  and  the  other  threes  to  r 

'      and  p*y,  an  averment  by  the  purchaser  of  a  readiness  and  willingness  to 

e  and  pay  at  that  plaat,  in  case  he  snes  for  a  non-delivery,  is  indiapenaa- 


ceive  and  pay,  a 


blyneceaaary  to  a  ^Md  complaint  "(CnonU  v.  Dalai,  20  Barb.  65},— yet  if  ii 
Mich  a  case  the  complaint  alleges  a  getwrai  readiness  and  willingness  on  the 
part  of  the  plaintiff  to  perform  his  part  of  the  contract,  this  would  imply  a 
readiness  and  willingness  to  perform  at  Iha  partietdar  plaee  ;  and  therefore  oi 
such  a  complaint  it  could  not  be  said  that  it  did  not  state  beta  sniflcient  to 
constitnte  a  csuaeof  action ;  but  it  might  properly  enough  present  a  case  where 
the  defendant  would  be  entillcd  to  call  on  the  plaintiff  tiy  motion  to  amend 
bis  complaint  by  stating  specifically  whether  or  not  he  intended  to  allege  a 
readiness  and  willingness  to  perform  at  the  place  in  question,  l/d.)  See  atiU, 
pp.211,<,-233,(i;Sa6,ff. 

c  Quantity.— AUegations  with  regard  to  quantity  are  rarely  necessary  unless 
the  subject  of  the  averment  is  a  record,  a  written  instrument,  or  an  express 
contract  ( Van  Betutdaer  v.  Jatitt,  %  Barb.  643). 

d.  Valna. — Allegations  and  proof  of  value  only  go  to  the  oitanHm  of  dama- 

S&  Allegations  of  value  are  not  traversable  {(hnnat  v.  Metr,  2  E.  D.  Smith, 
4;ffa£i!«v.  BiiAirdi,  SiilSi  IPoodru/v.  CUj*.  25  Barb.  505;  Wamoner 
V.  Bau,  4  Monroe,  7 ;  HaUy  v.  Calkr,  1  Ala.  83 ;  see,  however,  Ardi  v.  Botidi- 
net.  1  Code  Rea  N,  8,  373 :  Grtgors  v.  Wright,  11  Abb.  471 ;  .flofetw  v.  Uidg»(tii, 
8  Moore.  37!) ;  Bertie  v.  PickeriTia,  4  Burr.  245 ;  9coU  v.  Jonei,  4  Taunt.  805 ; 
F/iiOipi  V.  Janet,  IS  Law  Jour.  Q.  B.  874). 

e.  nameaofperaonK— The  omission  of  the  first  names  of  persons  in  pleai.1' 
ings  (unless  excused  by  averment)  makes  the  pleadings  indefinite  and  unccr- 
lom  {Applemaru  v.  BlanOui,  14  M.  &  W.  154 ;  JMale  v.  itLaan,  IB  id.   377). 

?!'heaTenneDt  of  excuse  is  that  the  first  name  is  unknown  to  tlie  pleader, 
ills  averment,  although  in  this  respect  necesssry,  is  not  traversable.  It  is 
neoeaaary  to  show  that  the  pleader  has  made  the  pleading  as  certain  as  it  was 
In  his  power  to  make  IL  j    Bee  secUon  175,  pott,  and  ant«,  p.  180,  e. 

f.  AUegatlona  hold  not  mffloiantly  oBrtain. — That  referees  dnly  mode 
thebr  award  (Bearard  v.  Alteram,  6  Taunt.  645 ;  2  Marsh,  304).  That  plaintiff 
was  4tily  a[^ointed  administrator  (Beadt  v.  Kiiig,  17  Wend.  17) ;  dulyappoint- 
ed  receiver  (GUMi  v.  FaircliM,  4  Denlo,  B3 ;  White  v.  J^,  &  Kemon,  86). 
That  an  act  was  done  in  a  "  suspicious  manner  "  (Muir.  v.  Kaye,  4  Taunt.  S4); 
or  "  according  to  statute "  ( Waiier  v.  AtaxuitCi,  1  Mass  104) ;  contrary  to 
statute  {Smith  v.  Lotkuxtod,  13  Barb.  209) ;  or  that  the  defendant  tiad  made 
'■  repeated  acknowledgnwots "  {Moodgood  v.  Brtun,  4  Selden,  806) ;  or  that 
"by  virtue  of  a  certain  writ  or  other  warrant"  (1  Suund.  288,  n,  11;  or  that  it 
was  done  "in  due  course  of  law"  (3  Johns.  437);  or  that  he  was  "com- 

Elled  topay"(ftK*oTdv.  aai,  7Cow.  443, 1  Wend.20S);  or  that  plaintiff  is 
lebled  on  account  of  previous  tianBactions()f'^^mf  t.  Omu,  8  Band.  788; 
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Sne  T.  Woediaorih,  4  Corns.  368).  Other  necenuT  duu«a  fBwtor  ».  ThonM, 
1  Sumd.  47). 

o.  Tbst  defendant  was  bound  to  repair  (Caug  t.  JTunn,  S  Abb.  91) ;  that,  & 
Bhip  was  seized  "  aa  prlae  "  (Beak  v.  Tgrrdll,  Canb.  31),  that  the  instrament 
sued  on  had  become  Toid  {LeicU  v.  Pr^ion.  1  Bhow.  290 ;  Skin.  SOS),  that  ■ 
party  had  been  "  guilty  of  contempt  aa  well  by  acts  as  by  words  "  (CWtoa  v. 
SirtaAaTy,  3  Leo.  34),  or  that  he  did  "  not  detain  "  (JJra  t.  fftnton,  3  Term 
11.89)1  a  lam  earn  (16  N.  Y.  132) ;  coTeuanted  (U  N.  Y.  S44).  TbM.^.faOti 
tffttljil  hi*  oSigatiotu  bj/  virlve  ^  icdd  iiutrumerU  ( Fan  Siuiaek  t.  Wiant,  14 
Barb.  89),  that  each  plaintiff  is  a  creditor  in  tbe  sum  of  f  100  and  npwarda 
(Gray  t.  Sendatt,  S  fiosw.  666 ;  10  Abb.  66,  843  n.) ;  that  .il.  is  a  cretbtor  o» 
Ktierii  promimoiy 'natd*  «f  laid  fina,  {id.)  ihM  aervicea  and  materiale  were  dom 
and  Bupplied.  at  iAs  tima  and  about  Ou  matUr*  and  at  tie  priu*  »pet»fied  in  a» 
tueowU  aireadg  Mivered  {Farcy  v.  Lee,  10  Abb.  14B);  that  a  Judgment  obtained 
In  the  name  (^  another  M>n?«  Co  piunny  (iTarfin  t.  Karumia.  11  How.  M8; 
S  Abb.  837)  1  that  plaintiff'  at  defendants'  request,  rendered  to  defendaata  «(A«r 
wrnw*  ai  agent,  fir  wAmA  A<  u  mtUXed  to  Aom  a*  a  tiur  rtward  $M :  atmt  for 
fH)T*,liaor  and  lerviem  done  and  malmal  funiiliei  bg  ^ainiiff  for  d^enda/nU 
{mMbnmgh  t.  N.  Y.  A  Erie  R  R  Co.,  IS  How.  5ST);  Uiat  it  appeartd  on  Uu 
fioeoftkeeo%MiaiiUOuaeerlt^panoMouipatobapiirti»i,aMd»(aaeompUltd^ 
t»nmnaUontf1Aeaetionwuldniilb»had'tit^outlMTprt»me»{Qa*»eUY.  OrodC' 
or,  10  Abb.  189) ;  beta  anticipating  and  avoldiog  the  deftnoe  oT  the  statute  of 
limitations  (.BuHer  t.  iToaon,  S  Abb.  40). 

b.  Perhaps  a  pleading  in  the  form  auch  as  was  known  In  the  fbrmo'  nratem 
as  the  commm  counts,  would  not  be  suffldenlly  definite  and  certain  (Bfmi' 
^ard T.  Slrait,»  How. 8S ;  Wood t.  AntAong.  9  id.  K;  Etta  r.  Woodwiarth,  t 
CodeRep.N.  6.968;  .<UimT.JU(tar*<m,S6eideD,  479;  Dona  y.  OMMitt,  19 
New  York  L^.  Oba.  281). 

e.  When  the  beta  are  not  reallv  stated  with  Bufflclent  cert^Bty,  the  intro- 
duction of  the  wo<^  "  cerUun  "  (13  East,  103, 116 ;  1  B.  and  P.  08, 109 ;  S  id. 
190,  3dS;  Beanett  v.  S^ort  €ff  Pvdfy,  7  Johns.  349;  1  Baund.  998,  n.  1), 
"  duly,"  "  lawfully,"  "  sufficient,"  will  not  avail  to  make  the  fiict  certain  ( Kin 
jr«M  T.  MamSten.,  19  Johns.  849). 

i.  Letters  relied  on  as  embodying  a  contract,  should  not  be  set  out  in  « 
pleading  {Bimee  v.  Omat,  9  Abb.  301). 

«.  The  complaint  of  a  sub-coutracior  seeking  to  enforce  a  mechanics'  Uen 
vrhich  does  not  show  his  own  contract  with  tlM  contractor  to  have  confbrmed 
to  the  contract  with  the  owner,  is  indefinite  {Broderid:  t.  B<^  1  Abb.  810). 

/  In  an  action  by  indorsee  against  a  first  indorser  of  a  note  an  answer  which 
after  denying  plaintlfi^s  owueieliip,  set  up  that  the  note  tielonged  to  B,  a 
second  indorser  and  previoui  bolijer  who  at  the  time  he  helcl  it  was  indebted 
to  the  maker  of  the  note  and  that  the  maker  had  notified  defendant  <it  sucit 
iudebtedneaa  and  forbidden  him  to  wy  it,  held  that  all  the  answer  after  the 
j._._, .,. --r  Frater,S""-—  "'" 


denial  was  irrelevant  {Arraagoiz  r  Fnuer,  3  Hilton,  244). 
g.  In  an  action  for  breach  of  promise  to  marry,  a  stati 
circumstaucea  in  the  answer,  as  that  between  the  promise  and  the  bread 


(Bnxskleman  r.  Brani,  10  Abb.  141) ;  and  see  ante,  p.  980,/. 

A  IieM  definlteneaa  and  oortainty  la  rMuired  vrhen  the  facts  He  more 
In  the  kacfwladgt  at  the  oppoaita  partir  tLan  of  the  plendei. — This  was 
the  rale  formerly,  (Stephen's  Plead.  870).  If  the  pleader  alleges  he  Is  heir,  he 
most  show  his  pedigree,  and  how  he  became  heir ;  but  if  he  alleges  his  op- 
ponent la  heir,  that  Is  sufficient  without  more  (9  Saund.  7  c.,  note ;  see  St.  J/din 
T.  Hbrlkntp,  98  Barb.  30 ;  Richardt  t.  Edii*,  17  id.  970).  In  alleging  the  op- 
posita  party  to  be  an  aadgnee,  it  is  not  necessary  to  state  how  he  became  as- 
signee  \Sortoa  r.  FuKm,  1  Halt,  884).  A  person  clahning  as  next  of  kin,  diouid 
show  how  he  was  related  to  the  deceasea.  An  alleEation  that  he  is  "  ■Moror 
ef  }»n  "  to  the  deceased  than  any  other  person  resitUng  in  the  United  States,  ia 
not  Buffldeut  (PiiMk  Adm.  t.  H'oAt,  1  Paige,  348).    A  pdlcy  of  InsuranOB  b 
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potMKton  of  the  appodU  pttty,  wm  bdd  to  ba  described  with  Bnfflclent  cer- 
tdntf,  where  it  stated  the  nuoea  of  the  insarer  knd  the  inatired,  that  It  wob 
CO  the  fkindture  in  defendant's  tareni  in  Norwidi,  tuid  th&t  it  was  for  11,000 
(jr«fiw  T.  De  Jfrrwt,  1«  Bub.  67).  Where  a  comidKint  atated  the  drmimtfinces 
imder  which  the  deilendutt  made  an  a«^«uuent  for  the  benefit  of  creditors, 
and  set  forth  the  wboie  atetoiment,  and  uien  aHeged  that  the  asBignmeDt  was 
ftandnlent  and  Tdd  on  iU  £cK,  and  wu  made  to  hinder,  delay  and  defVnud 
cndilfXB,  held  enfflclentlf  definite  and  cert^n,  and  Uiat  it  waa  not  neceeaarr  lo 
Mate  whr  it  was  frandnlent  and  Toid  on  ita  bee  (MuUr^t.  Tkurtttn,  IB  ifow. 
'";  10  Abb,  418). 
.  A.  complaint  wl 

Inf  to  »eerti^  nun,  and  then  atiAed  a  demand  of  pajrnent  and  renieal,  Iidit 
neither  indeflidte  nor  uncertain.  If  delbndanta  required  information  of  tlio 
items  tltey  might  seek  it  I7  a  bill  of  particulars  [Sloman  v.  SeJtmidi.  9  Abb.  'i,i. 

k  KeoMdy  for  iii«levano7,  nnoertalnty,  tto. — To  make  a  pleadlnii^  dull- 
nite  and  certain,  or  to  strike  from  it  irrelevant  or  redundant  matter,  the  re- 
raedr  ie  by  motion,  not  by  demurrer  [Martin  v.  KanoHm,  11  How.  887 ;  Qraham 
y.  damman,  6  Daer,  697 ;  18  How.  860 ;  Harlow  t.  HanaUorL  6  id,  475 ;  Nieltolt 
T.  Jdnet,  S  id.  358 :  Brnnenl  v.  Wimer,  1  Code  Bep.  N.  8.  143 ;  ffoir^  t.  Fra- 
w,  id.  270 ;  Aefay  v.  Engell.  3  Eeman,  543 ;  B'k  sfArtwe.  T.  Suydam^  1  Code  Rep. 
N. a  3S5 ;  FVp  '■  BermOt, id, 347 ;  9.  C. 5  Sand.  54;  IVotson  v.  B<mon.,  1  Duer,  423 
«9M»  V.  .Awv*  IVaiutl  Ci>.  5  id.  668 ;  SmttA  T.  G4wra%,2  Sand.  702;  awrmOTirfv 
BadtBn  R  Irvn  Co.,  SO  Barb.  386 ;  GTieibnmgh  m.N.T.A  Erie  R  R  Co..  88  Barb 
t ;  Jftjwr  T.  Van  Coliem,  28  Barb.  330 ;  Heinit  y.  Maaon,  34  How,  888 ;  6ee  Linden  \ 
Sraliam,  1  Doer.  673 ;  Xm  Bank  t.  KiteHng.  11  Abb.  43S ;  7  Bosw.  8«4:  ante.  p. 
33T,«).  An  enUre  pleading  cannot  be  Btriuken  out  as  irrelevant  or  redundant 
{Bauditi  T.  Bake,  6  How.  SSi ;  ffieh^  v.  Janeg.  ib.  ai9 ;  HtJl  v.  SmiOi.  8  ib.  1.^ ; 
Boma  T.  Kakkerintker  Lift  Jn*.  Co.,  24  How.  476 ;  Blate  v.  BIdrtS,  18  How  340). 
A  party  csonot  on  the  trial  object  to  a  pleading  as  indefinite  or  uncertain  [Farm- 
t^t  Bank  qf  L.I.V.  Bhtrman,  6  Boew.  161 ;  see  Martin  t.  Kanovte,  2  Abb.  831). 

C  The  indeSniteneaa  and  uncert^nty  to  lie  relieved  on  motion  Is  only  such 
m  appears  on  the  face  of  the  pleading  (Broan  v.  8a.  Mich.  It.S.Oa.6  Abb.  237). 

d.  Hotione  to  atrike  out  parts  of  a  pleading  as  Irrelevant  or  redundant  are 
eobslitntes  for  special  demurrers  {KeBoffg  v.  Baker,  15  Abb.  267 ;  Led  Btijtk  v. 
SiklUng,  11  Abl).  4Sa ;  7  Bosw.  864).  Thev  are  not  to  be  enconrsgcd  unless 
it  is  manifest  that  it  would  be  to  the  prejudice  of  a  party  wbo  has  to  answer 
to  inirer  the  otjectlonable  matter  to  remain  {Molrmi/  v.  Dotes,  IS  How.  261). 
And  mfttter.thongh  clearly  redundant,  if  not  prolix,  and  not  tending  serlounly 
to  pr^odice  the  opposite  party  or  encumber  the  record,  will  not  be  stricken 
oat  TT»  opposite  party  is  not  aggrieved  (Clark  v.  ffaneaod,  8  How.  470; 
ffM(».  iid,4ld.«S;  Hyndty.  e^uwifi,  4  id.  68 ;  Earlate  t.  HamiUon,  Z  Id. 
478 ;  JJraaUMMn  t.  Brandt,  10  Abb.  141).  On  the  other  hand,  It  has  been 
add  thai  a  parW  is  aggrieved  by  every  unueceesary  allegation  {Carpenier  v. 
WW,  S How.  58;  Jtaaev.  Fettwian,  3  Abb.  464);  and  again,  "if  tha  matter 
cannot  be  made  tlie  subject  of  a  material  issue  it  has  no  business  In  the  plead- 
ing, and  ought  not  to  be  letl  there  lo  embarrass  the  opposite  party  and  the 
court"  lBm*.niTiJcRoad  Go.  v.  Wtiid,  6  How.  68 ;  SWioari  v.  Bo\tton,  6  iil.  71).  "  If 
the  matter  cannot  be  made  the  subject  of  a  material  issue,  or  affect  the  ques- 
tion of  an  injunction,  or  costs,  or  other  relief  to  be  granted,  and  embarrasses 
the  opposite  party  and  the  court,  it  has  no  buslnees  in  tbe  pleading,  and 
ooeht  not  to  be  left  there  "  [Martin  v.  Kanoutt,  3  Abb.  331) ;  "  the  circuit 
la  ue  best  place  for  deciding  what  is  material  to  the  case,  and  wtiat  proof  may 
be  properly  admis^ble.  If  an  allegation  in  a  pleading  will  in  no  event  do  any 
barm  to  the  oppoeite  party,  the  lime  of  the  ranrt  should  not  be  occupied  in 
motions  to  strike  it  out"  (id.).  Bee  however  F^irmoi'i  BanX  of  L.  L  r.  Slior- 
fWM  (e  Bosw.  181). 
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from  tlie  servica  of  auch  pleadW  [If.  Y.  /«  Go.  t.  iV.  Wen.  Int.  Co.,  13  Abb. 
74) ;  and  befors  notidng  the  Inue  for  trial  (Kellogg  t.  Anlw,  15  d.bb.  237).  Tlra 
motion  papers  should  point  out  the  precise  parts  objected  lo  {Btntdiel  v.  Dolce, 
6  How.  S52:  Blakei.  kldred,  18  How.  240).  But  it  seems  thev  need  not  Bbow 
AfHrmativel}'  that  the  motion  is  made  in  time.  If  not  made  In  tiroe,  It  is  for 
the  opposite  parly  to  object  {Barber  v.  BenneU,  4  Baud.  70S ;  contra,  Segert  t, 
ItalMone.  6  How.  86).  A  stipulation  extending  the  time  for  tbe  (tefendant  to 
unswer,  and  to  make  Hucb  applicalioa  as  be  should  be  advised,  operates  to  ex- 
tend the  lime  to  move  under  thka  section  (Laekty  7.  VandtrhiU,  10  How.  153). 
But  obtaining  an  order  for  time  to  answer  or  replj,  wltbont  any  rcservatioii 
or  noticing  the  cause  for  trial,  is  a  waiver  of  tbe  right  to  move  under  this  eeo- 
Uon  {MUn  v.  VoK,  4  Sand.  fWO;  Btmond  v.  Van  &n«Ao(en,  B  How.  44).  If 
atter  notice  of  motion  to  strike  out  part«  of  the  complaint,  and  before  the 
motion  is  heard,  the  defendant  serves  his  answer,  he  thereby  wutcb  hia  mo- 
tion [Goeh  Y.  MarOi,  8  How.  439). 

§  161.  [13S.]     Judgmentt,  hoio  to  hepleaded. 

In  pleading  a  judgmenr,  or  other  determination  of  a  conrt 
or  officer  of  Bpecial  jiiriBdiction.  it  shall  not  he  neceesary  to 
etate  the  facts  conferring  juriadictioii,  but  Bncli  judgmeut  or 
deterinination  may  be  stated  to  have  been  dnly  given  or 
made.  If  such  allegation  be  controverted,  the  party  pleading 
shall  be  bound  to  establish  on  t))e  trial,  the  facts  conferring 
jurisdiction. 

b.  "  This  section  does  not  apply  to  foreign  Judgments;  and  a  seneral  avcr- 
inent  of  jurisdiction  of  a  foreign  tribunal  would  not  be  sufficient  (BoQUur  v. 
ifoiiuiW,  10  How.  639 ;  and  see  Bame*  r.  Ilarrit,  3  Barb.  603 ;  A^ra  v.  CrriS, 
18  Id.  260;  Beinent  v.  Wimer,  1  Code  Rep.  N.  8.  143).  Therefore  a  complaint 
on  a  Judgment  of  a  foreign  court  of  infrrior  jurisdiction  must  state  facts  show- 
ing that  the  court  had  jurisdiction,  both  of  tlie  person  and  of  the  subject  mat- 
ter (McLaughlin  v.  Niehaia,  13  Abb.  S44).  A  complwint  on  a  Judgment  of  a 
<drcuil  court  of  another  State,  e.  g.  the  Warren  County  Circuit  Court  of  New 
Jersey,  must  aver  tbe  existence  either  of  a  general  Jurisdiction  In  that  court, 
or  of  a  limited  Jurisdiction  which  extended  to  the  cause  of  action  for  which 
tbe  judgment  was  recovered,  whatever  it  was,  and  also  that  the  court  had 
obttuned  Jurisdiction  of  the  person  of  the  defendants  (id.  ;  held  otherwise  by 
jAmeB,J.,Bal3Uadv.Blai-Jc,  IT  Abb.  237).  Need  tbe  plaix  where  tlie  court 
was  held  be  alleged  ?    {DayckmOi  v.  aiinton  J/ul.  /n*.  Co.,  S  Zab.  378.) 

e.  In  pleading  any  determination  of  a  court  or  officer  of  limited  Jurisdiction 
vHhin  this  State,  it  is  no  lon^r  necessary  to  state  the  ^ts  conferring  Jurisdic- 
tion, but  such  a  Judjnnent  or  determination  may  simply  be  alleged  to  have  been 
duly  given  or  made.  If  that  be  denied,  Joriwliction  and  all  iurisdictlonal  facia 
must  be  proved(TPA«SiT  V.  iJaton,  13  How.  542).  Thus  In  pleading  an  in- 
Bolrent  discharge  It  is  not  necessary  to  state  the  facts  conferring^ J  uri^icti on, 
11  Is  sufficient  to  say  that  the  Judgment  or  detenninalinn  nf  tbe  officer  granting 
tbe  discharge  was  duly  given  or  made  (Uiniioifan  v.  Oaksmith^  IS  Abb.  183). 
The  ofQeer  should  be  designated  (Carter  t.  Kot^,  14  Abb.  H7J.  By  the 
common  law  rule  In  pleading  a  by-Inw,  a  declaration  was  held  sufficient  after 
judgment,  which  alleged  that  the  by-law  was  "  duly  mads  and  passed"  ( Wilaon 
V.  Fori  Hope,  10  U.  C,  Queens  B.,  Rep.  406).  If  the  pleader  desires  to  avail 
himself  of  this  provision,  he  should  allege  substantially,  if  not  literally,  tliat 
the  judgment  was  dul^  d^ven  or  made.  In  pleadingajuetlce's  Judgment,  an 
allegation  that  the  Justice  had  authority  and  jurisdiction  over  both  the  person 
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irf  the  defenduit  and  the  eubjecMnatter  of  the  action,  to  I17  the  Bame,  and 
ihMt  such  proceedinKS  were  thereupon  bod,  that  on.  &c,  judgment  was  eutered 
in  Btid  BCiioD  by  Bfiid  jusUce  is  favor  of  the  plaintiff,  fur,  Ac,  which  Judgment 
Temaina  unsatiaGed,  held  insufScient,  and  not  equivalent  to  an  allegation  tliat 
the  Judgineat  was  "  duly  given  or  made  "  (Rujil  v.  Butcher,  18  How.  538). 
Qneiy  tLis,  see  Boieland  t.  P/uilen,  1  Bosw.  44,  and  in  note  to  section  IG3 
fed  ;  nee,  alao,  Carttr  v.  Soegles,  14  Abb.  ISO). 

I  163.  [139.]  (Ara'd  1851.)  Conditiona  precedent,  how  to 
ie  pleaded.     Inaimiment  for  payment  of  money  only. 

In  pleading  the  perfarmaoce  of  conditiona  precedent  in  a 
coDtract,  it  eball  not  be  neceeaary  to  state  the  facte  showinfr 
such  performance ;  bnt  it  may  be  stated  generally  that  the 
party  daly  performed  ail  the  conditiona  on  liia  part;  and  if 
such  allegation  be  controverted,  the  party  pleading  shall  be 
bound  to  eetablisb  on  the  trial  the  facta  allowing  such  perform- 
ance. In  an  action  or  defence  founded  npon  an  inBtrnment 
for  the  payment  of  money  only,  it  ahall  be  sufficient  for  a  party 
tu  give  a  copy  of  the  instrnment,  and  to  state  that  tiiere  is  dne 
to  him  thereon  from  the  adverse  party  a  apecitied  sum,  which 
he  claims. 

a.  Tbie  section  applies  only  to  instruments  valid  on  their  ftce  {Spear  t. 
Dovming,  84  Barb,  S83 ;  33  Abb.  487 ;  33  How.  30).  It  is  not  compulwry  on 
the  pleader  to  aval!  himself  of  this  section,  he  may  avail  himself  of  it  or  not 
at  hiB  option  {Mayor  of  JV.  Y.  v.  Doody,  4  Abb.  129).  The  pleader  adopting  the 
form  of  pleading  here  prescribed  should  "adopt  iht  gubshtule"  {Or^iluim  t. 
Madtado,  e  Duer,  GIT ;  KtOeUae  r.  Myert,  8  £.  D.  8mith,  88 ;  I  Abb.  403 ;  ajid  see 
ffiiTU  T.  Dvidwr,  13  How.  538,  in  note  to  sect.  Ifll  supra) ;  yet  in  Bimland  v. 
Phalen  (1  Bosw.  44),  it  was  held  that  a  complaint  which  alleged  tliat  the  plain- 
tiff had  "fully  and  /oifA/'uiry, '"performed  was  equivalent  to  alleging  tliat  bo 
bad  duiy  performed ;  and  in  Wood  v.  LiUfy  (not  reported)  Hoffman,  J.,  held 
that  alluring  the  plaintiff"  performed,"  without  the  word  duly  or  any  equiva- 
lent term,  was  sufficient  {Adam*  v.  BturrHl,  14  How.  309).  An  ailegutlon  that 
the  pMntiff  "fully  permitted"  was  held  suflclent  (Pol  Steam  Nav.  Co.  y. 
Wright,  8  Cal.  356). 

6.  ConditloQa  pracedant— Where  the  note  in  euit  was  payable  at  a  parti- 
cnlar  place,  and  the  complaint  did  not  allcire  presentment  at  that  place,  but 
but  only  that  it  was  dviy  presented,  held  sufficient  {j3a^  T.  Paine,  a  How.  108 ; 
Femer  y.  mOumi,  14  Abb.  215). 

e.  Where  to  entitle  a  plahitiff  to  recover,  he  must  show  performance  of  a 
condition  precedent,  or  a  valid  excuse  for  Its  non-performance,  aad  there  has 
been  no  performance,  bnt  the  pl^ntiB'  Intends  to  rely  on  the  excuse,  in  that 
cue  the  complaint  must  state  the  facts  on  which  tiie  plaintiff  relies  as  au 
excnae,  and  not  stale  that  he  duly  performed  the  condition ;  for  under  an 
allegation  of  performance,  evidence  in  excuse  of  non- performance  is  not  ad- 
mlseablc  (Oaldey  y.  Morton,  1  Keraan,  83 ;  (Jonwy  v.  JPlrtitim-,  4  Sand.  665 ;  Vlark 
T.  OrandaU,  37  Barb.  73 ;  Hobna  v.  Holiaei,  S  Solden,  035). 

d  Action  on  icBtnuneiit  for  payment  of  money  only. — This  section  cre- 
ates an  exception  to  the  rules  of  pleadingprescribed  by  section  143.  And  in  all 
caseaof  an  actiononawritteninstnimentfor  the  payment  of  money  only,  wh»- 
iber  the  action  is  by  the  original  party  or  by  an  as^nee  or  indorsee,  It  is  soffl- 
cient  to  give  a  copy  of  Uic  Instrnment,  and  to  state  Qiat  there  Is  due  fltereon,  to 
Okc  plainUff  from  the  advene  party  a  specified  wim,  which  be  d^ms  (AwKJIf  T. 
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ObB.  eO ;  (?oy  T.  PaiM,  6  How.  107 ;  8  id.  63 ;  1  Dnii,  802 ;  Wbodhury  y.  BaJ>. 
TiOer,  3  Abb.  404  ■  Ranney  y.  dmilh,  6  How.  428 ;  Adamt  v.  Bharrm,  14  How. 
2B7;  OftopprfiT.  fftMeil,  lOHow,  ST5;  Qrifmold  y.  Laterty.S  Duer,  690;  .<1»- 
drviM  ¥,  Attar  B%  2  Duer,  839 ;  Setdtai  t.  JftjBr*,  19  N.  Y.  331 ;  rev's  8  K.  D. 
Bmith,  63;  whichareBUpposed  tooTeimle  JViiw  t.  MeOktM,  8  Abb.  358;  6 
l>aer,544;S  id.  070 \  AOen  v.  Bloomingdait,  1  Duer,  601;  Zonf  t.  Gheabrough, 
1  Code  Hep.  N.  a  822 1  4  8uid.  696;  JraFfAafl  t.  Ajokuxod,  13  How.  4fi3;  Bk 
«r  0«nMa  V.  (TuAofc,  S  How.  SI ;  OottrM  r.  OonUm,  4  Duer,  63. 

a.  Thus  wbere  tbe  compUint  ati  out  a  copj  of  ttw  instniment  whereb]'  tba 
defendant  promised  to  pky  «  sum  of  moner  to  H.  C,  and  then  alleged  "  tbat 
the  contract  U  tha  property  of  tba  plainUff  by  purchase ;"  that  the  defendant 
is  Justly  indebted  to  pMntiff  on  said  omtract  $200,  whidi  pUntiff  daims. 
It  was  on  demurrer  beld  sufficient  {Prinm  t.  Carruihen,  IS  N.  Y.  42S) ;  and 
•0  a  complaint  bv  Indorseca,  which  in  its  body  suted  only  "  there  is  due  to 
plainUff^m  defendanta  $3,400  with  interest  (htm,  Ac.,  oa  a  written  instni- 
ment, of  which  tbe  followlDK  is  a  copy  to  wit:  (here  followed  copy  of  a 
promissory  note  payable  to  detendnnt's  oraer,  with  copies  of  tbeir  tagnatures 
and  of  the  indoraementB).  That  plaintiffs  hare  duly  perfonned  all  the  condi- 
tions In  said  contract  on  their  part,  and  cUdm  the  said  sum  and  interest." 
Wherefore,  tfcc,  was  held  sufflcienC  (Butdieri  Bk  t.  Jaeobtm,  10  Abb.  330 ;  34 
How.  204). 

b.  Is  a  promiaaory  note  payable  on  oondition  of  tbe  sale  t)y  the  defendant  of 
certain  property  then  in  bis  handa,  an  instrument  for  the  payment  of  money 
only  ?  {^ua  t.  Tittm,  2  Doer,  649 1. 

§  163.  [140.]     Prioaie  statutat,  how  to  be  pleads. 

Id  pleading  a  private  siatute,  or  a  right  denvad  therefrom, 
it  Bhall  be  Bufficieot  to  refer  to  euch  statute,  by  its  title  and  tha 
day  of  ita  passage,  aod  the  court  shall  thereapoQ  take  judicial 
notice  thereof. 

e.  When  a  statnte  Is  pleaded,  whether  as  confbrrlng  a  right  or  sanctioning  a 
defence,  it  is  the  safest,  if  not  the  necessary  course  to  adojrt  and  follow  in  Uie 
pleadlnK  the  vety  words  of  the  law  ifbrdv.  Babcodc,  3  Sand.  033 ;  CMe  t.  Jump, 
iO  How.  634). 

d.  In  pleading  a  statute  which  requires  to  be  parsed  liy  a  three-flfUi  rote,  It 
is  not  necessary  to  alle^  that  such  vote  was  had.  An  averment  that  Ike 
statute  was  passed  is  sufficient  {Wolfe  t.  Super,  of  lUiAmond,  11  Abb.  370}. 

0.  Where  the  plaintiff  relies  to  maintain  his  action  on  tUeststute  laws  of  an- 
other Stale,  lie  must  aver  those  laws  in  his  pleadings  in  the  same  manner  as 
other  fects  are  required  Co  be  averred ;  and  a  general  averment,  that  by  the 
laws  of  tliat  other  State  such  and  such  a  conclusion  results,  as,  for  example, 
that  by  the  laws  of  Ihnt  other  State  certain  before-mentioned  trusts  are  vaJid, 
Is  not  permissible :  it  is  only  an  averment  of  the  conclusion  of  Uie  pleader 
{T/map  V.  flo&A,  S  Abb.  30 ;  see  Phitine]/  t.  PHaney,  17  How.  197). 

/.  It  is  sufficient  in  a  pleading  to  aver  generally  that  a  contract  songht  to  be 
embrced,  is  in  violation  of  some  municipal  ordiniince  or  enactment,  when  anch 
ordinance  or  enactment  is  fbunded  upon  a  statute.  It  Is  not  necessary  to  ple*d 
the  statute  specially  {Btman  r.  Tugnoi,  6  Sand.  163). 

%  164.  [141.]    Libd  and  elands;  how  stated  in  complaint. 
In  an  action  for  libel  or  Blander,  it  shall  not  be  necessarj  to 
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state  in  the  complaint  any  extrinaic  facta,  for  tbe  pnrpoee  of 
ahowing  the  application  to  the  pluintiff  of  the  defamatory  mat- 
ter out  of  which  the  canse  of  action  aroee  ;  bat  it  Bhall  be  suffi- 
cient to  state  generally,  that  the  same  tt&b  pnblialied  or  spoken 
conceniing  the  plaintiff ;  and  if  each  allegation  be  controverted, 
the  plaintiff  shall  be  bound  to  establiah,  on  trial,  that  it  -teaa  so 
published  of  spoken. 

8ee(mte,p.23S. 

§  105.  [142.]  (Am'd  1819.)    Anmoer  in  mteh  catea. 

In  the  actions  mentioned  in  the  last  section,  the  defendant 
may,  in  his  answer,  allege  both  the  trnth  of  the  matter 
charged  as  defamatory,  and  any  mitigating  cireuraatancee,  to 
redace  the  amonnt  of  damages; and  wliether  he  prove  the 
justiScatJon  or  not,  he  may  give  in  eWdence  the  mitigating 
circumstancea. 

a.  Jiwtlfiaatjoit  on  tha  ponnd  of  tmllL — Where  the  debmatoiy  charge  Ib 
In  goieral  terms  it  U  not  Emffident  to  eet  up  in  the  answer  menly  th&t  inch 
thuga  is  ttae{  Pan  Wytkv.Qtithrie,iD\ier,  298.  affirmed  in  court  of  apperiB), 
AaifthediarKebethattliepUiDUfflBatbiefMnon.,  8  How.  400);  it  u  Dot 
mfflcient  to  allege  that  the  coarge  is  true,  but  the  answer  must  Hate  the  &cts 
wM(±  show  the  charge  to  be  true  (iinnAal  v.  Sunler,  0  How.  355 ;  Saj/ht  t. 
Wooden,  id.  84 ;  Lewu  r.  Ktndaa,  id.  69 ;  Bud(Un0on  \.  Dauii,  id.  401 ;  Fitrler 
TiTefTnMify,!  Code  Rep.  N.  B.88i^t.  S«nn£U,5  Band.54;  OrrMbvy.  Dovg- 
hm,  6  Duer,  665 ;  2  Abb,  407 ;  Van  fVyek  v.  Gulhrie.  4  Doer,  268).  But  if  the 
charge  ia  Hpeciflc,  as  that  an  inspector  of  drugs  Improperly  passed  an  adulter^ 
ated  article,  the  answer  need  onlj  allege  that  the  charge  is  true  {Van  Wyek  t. 
Qulhrie,  supra :  imd  see  Weacer  v.  Uoid,  2  B.  &  C.  678;  Hohna  v.  fWiAy,  1 
TanQt  543).  Eren  in  the  cases  where  a  specific  answer  is  required,  a  general 
answer  is  sufficient  to.raise  an  issue,  and  Is  not  open  lo  demurrer,  but  tha 

faintiff's  remedy  is  by  modon  to  hare  it  made  definite  (Fan  n>:£v.  QatMt, 
Duer,  308). 

b-  The  joBtiflcation  must  be  as  broad  as  the  chargs ;  thus  to  a  charge  that 
the  plaintiff  was  a  swindler,  an  aoswer  that  defbnc£at  agreed  with  the  plain- 
tiff tliat  the  latter  should  sell  goods  for  him  on  commission^  that  the  plamtiff 
received  goods  and  refused  to  account  for  them,  was  held  insufficient  as  ajue- 
tification  {Htrr  v.  Bamberg,  10  How.  130).  And  where  the  allcgalion  was, 
■  This  scoundrel  was  indicted  at  San  Frandsco,  February  l*st,  for  &aud,  ar- 
rested by  C.  A.  Hoemer :"  and  the  answer  set  up  by  way  of  justification,  "  that 
the  plaintiff  had  been  indicted  and  arrested  for  a  conspiracv  to  cheat  and  de- 
fraod;"  held,  that  such  a  justification  did  not  reach  tne  charge  of  being  a 
scoundrel  (Lovdand  t.  Boama;  8  How.  215). 

e.  Where  an  alleged  libel  ia  prlrileged  only  on  the  ground  that  certain 
events  happened,  the  happening  of  those  events  miut  l>a  luffidenitg  alleged- 
by  Che  answer  to  be  true  lo  enaMe  the  defendant  to  maintain  the  defence  of 
privllw)  (P^  y.  BmntU,  1  Code  Bep.  N.  8.  28»;  6  Band.  54;  BuddingUmy. 
Aieit,  6  How.  401). 

d.  In  an  action  for  libel  the  defamatory  words  were  "  specific  chargee  of 
having  committed  thefts  fW>m  the  defendant "  of  articles  specified,  and  of 
pracliMng  proslitntion,  spedfjiiig  iustancea.  Held  that  an  answer  which  al- 
leged, tHat  the  defendant  had  been  robbed  of  the  articles  mentioned,  and  U 
defendant  believed  tlie  pUinUff  was  guilty  of  Ibe  chargee  alleged  agunst  her, 
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and  "  that  trhitt  defendant  uld  of  plaJnUff  was  in  fUll  belief  of  lU  troth,  is 
■elf-TltidicaUon  and  as  s  warning  to  others,  and  not  from  malice  towards  the 
plaintiB',"  was  auffidentl;  deSDile  and  certain,  and  contained  nothing  in«le- 
Tant  or  redundant  (Sfoinman  t.  Obtrk,  10  Abb.  182). 

a.  Mitlgatlns  olroumatanoett.— After  some  conflict  of  decision,  it  was  de- 
cided in  Biuk  V.  Pniaer,  11  Kernan,  347),  tbnt  a  dcfendunt  may,  with  an  answer 
denyinKihe  allegations  of  the  compiaint,  set  npmltigatingcircutnsiancea  Tliai 
to  entitle  &  defendant  lo  set  up  in  bis  answer  and  prove  on  the  triai  miligaliog 
circumstances,  it  is  not  necessary  to  interpose  a  Justilicatlou.  It  b  sliii,  how- 
ever, an  open  question,  whether  or  not  a  dcfeii<^nt  can,  without  malting  an; 
defence — t.  e.  without  either  controverting  the  atlcgalions  of  the  complaint 
nr  selling  up  a  justification — set  up  by  answer  mitigating  circumstances  alone. 
In  Van  Benicholea  v.  Ya^e  (18  How,  97),  Harris,  J.,  considered  tlie  case  of 
Buth  T.  Promer  (supra),  as  Itaving  dedded  that  a  defendant  may  allege  in  ' ' 
answer,  "  without  any  defence  at  all,  mitigating  circumstances.  [We  do 
think  that  either  BaA  v.  PrtuuT,  at  Bi/Aey  v.  Bftaie,  (3  Eeman,  67),  wan 
•UCb  a  pTopoaicton;  how  can  mitigsting  drcnmstances  aiane  raise  an  ._ 
■ae?]  In  NeiomanY.  Otto,  (4  Sand.  669),  it  is  said  mitigating  circumstances  are 
not  a  defence  in  the  proper  sense  of  tlie  term,  and  if  pleaded  alone  would  be 
Bbnck  out  as  tHvoious. 

b.  To  a  complaint  in  slander,  for  cbaipng  plaintiff  with  stealing  the  de- 
fendant's bay,  the  defendant  answered,  tirst,  a  deninl ;  secondly,  tbst  on,  &c., 
in  the  neighborhood  where  the  plaintiff  had  resided  and  still  resides,  the 
plainUff  had  and  still  has  the  character  and  re|>utaIion  of  being  addicted  to 
stealing,  and  of  having  been  on  divers  times  guilty  of  the  crimes  mentioned 
In  the  complaint,  Ac.  On  motion,  ttie  second  detence  wns  struck  out,  as  ir- 
relevant, redundant  and  improper  is  mitigation  (Fan  BenicJioUn  v.  Tuple,  13 
How.  97). 

e.  Hitlgatins  drcnmsiances  are  such  circnmstancea  as  Uie  weii-estabilshed 
rules  of  MW  allow  lo  be  given  in  evidence  in  mitigaticai  of  damages  [GraAam 
T.  June*.  1  Code  Bep.  N.  3. 161 :  6  How.  15). 

d.  The  question  whether  the  fbcle  set  np  In  mitigation  are,  or  are  not,  such 
as  should  be  sdmiitcd  to  be  given  in  eviaence  in  mitigation,  must  be  deter- 
mined by  the  presiding  Judge  upon  the  trial  of  tlie  issue  of  tact  (.Vnemnn  v. 
narriton,  1  Code  Rep.  N.  S.  184  n.;  t'ly  v.  Benneil,  1  Code  licp.  N.  a  238 ;  5 
Sand.  64 ;  Seumanr.  Otto,  4  Band.  069). 

e.  What  may  ba  aet  op  In  mitigation. — Anything  lending  to  disprove 
actual  malice,  although  it  may  tend  to  establish  the  truth  (B'lih  v.  Pronrr,  1 
Keruan,  S47 ;  Bwfte^  v.  Shaic,  2  itf.  67 :  Beaton  v.  Wright,  10  How.  83) ;  that  de- 
fendant requested  the  printer  of  the  libel  to  do  It  privately  (Ibjtor  v.  CkiireK, 
i  Sclden,  462) ;  that  defendant  wns  provoked  to  the  publication  by  publiu- 
tlonsoftheplalntifr(K'fla»v.  i'VoKr,  7Ad.AEl.  228;  Bid.  170);  thai  it  was 
copied  from  anewspaper  (ITiiimton  v.  Staxnt,  2  M.  &  R  Vi);  plaintiff's  gen- 
eral bad  character  (Himer  y.  M-Fariin,  4  Denio,  509 ;  Ouman  v.  iMiedl,  8 
Wend.  ST3 ;  I^iddoek  v.  SuUtbury,  1  Cow.  811);  but  it  must  be  pied  [Sttia  v. 
Comttock,  9  How.  48) ;  the  defendant  tannot  set  np  in  mitigation  former  con- 
troversies between  him  and  Che  plaintiff,  having  nothing  to  do  with  the  al- 
leged slander  (i/uter  v.  Wright,  2  Hill,  920),  or  that  the  tkther  of  Che  plaintiff 
dionly  before  the  ottering  of  the  slander,  used  irritating  langusge  towards 
the  defendant  (VMbrhiS  v.  Talyor,  2  Barb.  S48);  or  in  an  adion  against 
the  editor  of  a  newspaper,  that  the  libel  was  published  on  the  communica- 
tion of  a  correspondent  {Talbut  v.  Clark,  2  M.  A  Rob.  8131.  Where  the  libel, 
as  averred  in  the  complaint,  charged  tlie  piaintifTs,  who  were  contradors 
with  the  corporation  of  New  Yorii,  with  fraudulent  atlempla  to  influence  the 
supreme  court  in  determining  a  suit  therein  pending  against  them,  and 
with  having  bribed  the  common  coundi, — kfld,  that  allegations  In  tlie  an- 
swer of  a  generally  wasteful  and  improper  course  of  conduct  on  the  port  of  tlie 
common  coundt,  and  that  certain  contracts  obtained  therefrom  by  the  plaln- 
tWb,  would  result  In  vast  profits  to  them,  and  in  detriment  lo  the  city,  and  that 
they  tUsely  pretended  to  poasees  patent  ligbta  for  paving,  and  uude  other 
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pratensea,  and  that  they  poorW  neifonned  prevloaB  oontracta,  and  liad  ob- 
tilled  pr«ference9  over  lower  uddera,  were  properlj  stricken  ont  with  addi- 
tional EimilBT  matter,  bb  too  remote  in  application  to  the  alleged  libel,  to  cod- 
■titate  mitigating  drcnmalaticea  {ttuu  v.  Brooks,  4  E.  D,  Bmith,  S4fi). 

a.  When  circumstancea  which  can  only  be  given  in  evidence  in  mitigation 
of  damages,  are  set  forth  in  the  answer,  it  must  be  distinctly  stated  that  it  ts 
wiUi  that  view  and  for  that  purpose  only  that  they  are  introduced ;  aince  oth- 
erwise the  plaintiff  will  have  a  tight  to  inf^  that  they  are  relied  on  as  a  bar 
to  the  action,  and  upon  that  ground  may  properly  demur  to  tbem  (^y  v.  Ben- 
neti.  1  Code  Rep.  N.  B.  238 ;  0  Band.  04 ;  J6iUA««  T.  BecteA,  S  Sand.  2S4 ;  .^VTM 
T.  OwtB,  18  Barb.  380). 

ft.  An  answer  which  alleges  new  matter  in  justification,  may  allege  the  aame 
matter  in  mitigation  (£W(mi  V.  ^^ond,  11  Abb.  153);  and  the  mitigating 
eirciimtrlances  may  lie  alleged  by  a  mere  Htatement  that  the  defendant  will,  on 
tbe  trial,  set  up  aa  mitigating  circumstances  the  matter  plead  in  justification. 
(Id.) 

a.  Hatter  pleaded  only  in  mitigation,  is  not  a  subject  of  demurrer  {Nmman 
T.  OOo,  4  Band.  689 ;  and  see  Foj.  BenaAolen  v.  Fiipi!,  13  How.  101) ;  and  can- 
not, on  the  trial,  be  offered  in  Justification  {Baker  v.  WiOUta,  S  Barb.  320). 

d.  Allegations  in  an  answer,  in  an  action  for  libel,  which  would  not  be  al- 
lowed to  be  proved  even  in  mitigation  of  damages,  should  be  stricken  out  as 
irrelevant  (Brown  v.  Orvd,  6  How.  876). 

e.  To  a  complaint  for  slander  In  charging  that  plaintiff  had  stolen  defend- 
ant's hay,  the  answer  denied  each  ailegntion  of  the  complaint,  and  then,  as  a 
separate  defence,  stated  that  the  words  charged  as  slanderous  were  spoken  in 
Inference  to  a  quantity  of  hay  the  defendant  had  cut  and  stocked,  and  to 
which  hay  the  plaintiff  claimed  titie,  and  which  hay,  under  such  claim  of 
title,  and  in  the  day  time,  the  plnintiff  took  Trom  the  land  of  llie  defeudant  to 
the  adjoining  land  of  him,  the  plaintiff;  which  taking,  and  not  the  crime  or 
lanxny,  was  what  he,  the  defendant,  meant  by  thp  words  charged,  and  he  was 

-  so  understood  by  all  who  heard  liim.  A  motion  to  strike  out  uis  last  defence 
■3  irrevelant  and  redundant,  and  because  It  was  inconsistent  with  the  general 
denial,  was  denied.  Harris,  J.,  held  that  perMpi  the  matter  set  np  might 
Iiave  been  admissible,  under  tlie  general  denial,  but  that  was  no  reason  Tor 
striking  out  matter  which  apprised  the  plaintiff  of  the  exact  ground  of  de- 
fence (HoOeTiiedc  v.  Clea,  9  How.  292). 

/.  To  a  count  alleging  the  defamatory  words  to  be  "  Susan  Mary  (the  pl^n- 
tiff)  iisa  robbed  me — slie  is  a  thief— she  has  stolen  my  gold  pen  and  pencil," 
the  defendant  answered  that  the  plaintiff  stole  from  the  defendant  five  boxes 
of  toolL  paste,  a  cloak,  a  shawl,  a  gold  pen  and  case,  and  one  gold  pencil-case. 
A  motion  to  strike  out  as  Irrelevunt  all  the  parts  of  the  answer  not  relating  to 
gold  pen  and  pencil,  was  denied  on  the  gronnd  that  the  allegation  of  robwty 
ofother  articles  waa applicable  to  the  charge  "has  robbed  me"  (Jaycoclu  y. 
.iyrw,  7HOW.218). 

J.  Of  the  ralea  of  eridenoe  and  measure  of  damages  in  actions  for  slander 
( JW^rson  T.  George,  S  Abb.  75  j  and  see  Palmer  v.  Saighi,  2  Barb  213 ;  Smith 
T.£m-,  1  Barb.  155  i&)ul#rT.Afl<lr«iH,e  Barb.  48;  #eMl  v.  OSi&f,  82  Bart>. 
815). 

§  166.  In  aotioTia  to  recover  property  diitrained  for  damage, 
^iwwer  need  noi  eetfoirih  HtU. 

In  an  action  to  recover  tlie  posseBBi'on  of  property  diatrained 
doing  damage,  an  answer  tliat  the  defeudant  or  person  by 
whose  command  he  acted,  was  lawfully  poaeeflsed  of  the  real 
property  upon  which  tlie  distresa  was  mnde,  and  that  the  prop- 
erty distrained  was  at  the  time  doing  damage  thereon,  shall  be 
good,  withont  Betting  forth  the  title  to  auch  real  property. 
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§167.  [143.]  (Am'd  1849,  1852,  1863.)  WhcU  causes  of 
aation  may  be  Joined  m  the  same  complaint. 

The  pliiintiff  utaj  unite  in  the  same  complaint  eeveral 
causes  of  action,  whether  thej  be  such  as  have  been  hereto- 
fore denominated  legal  or  equitable,  or  both,  where  the;  all 
arise  out  of, 

1.  Hie  same  tranflactioD,  or  transactiona  conaect^d  with  the 
same  eabject  of  action ; 

S.  Contract,  Express  or  implied ;  or 

3.  lojorieB,  with  or  without  force,  to  person  and  proper^, 
or  either ;  or 

4.  Iiijnriea  to  character ;  or 

5.  Glaima  to  recover  real  property,  with  or  without  dam- 
agee  for  the  withholding  thereof,  and  the  rents  and  profits  of 
the  same ;  or 

6.  Claims  to  recover  personal  property,  with  or  without 
damages  for  the  withholding  thereof;  or 

7.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

But  the  causes  of  action,  so  united,  must  all  belong  to  one 
of  these  classes,  and  except  in  actions  for  the  foreclosure  of 
mortgages  must  affect  all  tbe  parties  to  the  action,  and  not  re*  - 
quiro  different  places  of  trial,  and  must  be  separately  stated. 

In  actions  to  foreclose  mortgages,  the  court  shall  hare  pow- 
er to  adjudge  and  direct  the  payment,  by  the  mortgagor,  of 
any  residue  of  the  mortgage  debt  that  may  remain  nnBatistied 
after  a  sale  of  the  mortgaged  premises,  in  cases  in  which  the 
mortgagor  shall  be  personally  liable  for  the  debt  secured  by 
such  mortgage  ;  and  if  the  mortgage  debt  be  secured  by  the 
.  covenant  or  obligation  of  any  person  other  than  the  mortgit^ 
or,  the  plaintiff  may  make  such  person  a  party  to  the  action, 
and  the  court  may  adjudge  payment  of  the  residue  of  such 
debt  remaining  unsatisfied  after  a  sale  of  the  mortgaged  prem- 
ises against  such  other  person,  and  may  enforce  such  judgment 
as  in  other  cases. 

a.  WhBt  omias  of  notion  may  ba  Jotntd. — One  compMat  may  indndv 
cftuses  of  action  fbr : 

b.  UaliciouB  prosecation  nnd  Blander  ( Watim  r.  Eaxard,  3  Code  Bep.  SISV 
e.  Aamult  and  slander  {Bmear  t.  TtmpU,  IS  How,  380). 

d.  lojuriea  to  Uie  peraoD  and  to  property  ariaing  from  derendant's  negli- 
gence Qlouie  T.  PedAam,  10  Barb.  6SB). 

e.  Wrongfull;  cutting  and  converting  wood,  and  fbr  wrcngfblly  dmwmg  off 
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the  wood,  in  bcUgq  t>j  reTersioner  ft^nat  tenant  for  ]ile,  mi  snotLer  fbi  In- 
Jariee  to  the  mherit«nc«  (^Itodgen  v.  Sodgen,  11  Barb.  505). 

a.  'Violation  of  afreement  to  piint  a  work,  and  for  injuring  stereotype  plate* 
Ot  Hune  -work,  on  t&e  g;ronnd  that  tlie  causes  of  action  arose  out  of  the  atune 
IransuAion  {Badgar  v.  Berudiei,  i  A.bb.  176 ;  1  Hilton,  414). 

b.  For  nuplos  moneys  and  surrender  of  nolea,  in  action  by  an  fUBJKiKir  of  a 
mortgage  lo  seoare  payment  of  said  notes  agaliut  tbe  assunees  (CoAmk  v. 
BojtJt  0/  9tka,  8  Selden,  486). 

e.  I^al  and  eqoitable  relief,  when  wnMttent  (£M&r  7.  Barton  lUter  R  R. 
Go.,  fl  How.  369  ;  Young  v.  Edwardt,  11  How.  201 ;  ffiindie  t.  Tamey,  S  Dner, 
B61 ;  &ndiey  t.  QridUg,  U  N.  T.  136 ;  PkiOipt  v.  aarham,  17  N.  Y.  384 ;  JV.  T. 
ha  Co.  V.  N.  Wed,  In*.  Co.,  21  How.  896:  13  Abb.  414;  revVaO  How.  434); 
■a  to  hare  a  contract  refonned  and  enforced  as  reformed  (Gooding  r.  XeAl- 
tifCM-.QHow.  133;  Jr:  Y.Iee  Co.  r.  N.  Wallia.  Co.,  21  How.  396;  and  SM 
jMiKTtaux  T.  AOan.  MuL  In».  Co.,  8  Duer,  880 ;  and  16  N.  T.  367 ;  BidmK 
T.  Ailor  Mut.  In*.  Co.,  16  N.  Y.  368) ;  but  tbe  relief  must  be  consistent.  Bee, 
What  eauM*  <^  aetion  may  not  b«  joined,  infra. 

d.  Claims  arising  on  seTenJ  Judgmenia  {Battk  df  2f.  Am.  v.  Sat/dam,  1  Code 
R  N.  8.  835). 

a.  Idbel,  slander,  and  malicious  prosecution  (Marlin  r.  Mattiaon,  8  Abb.  8). 

/.  Possession  of  land,  and  a  claim  for  dama^  for  withholding,  and  for 
meme  profits  {^tehidm  t.  AiOmm  B.  R.  Co.,  86  Barb.  6O0). 


h.  The  causes  of  action  to  be  Joined  must  be  in  tktor  of  oB  the  plaintm, 
and  againat  all  the  defendants  and  must  belong  to  the  same  class  (Bnoi  v. 
noma*,  4  How.  48) ;  but  tbe  defendants  need  not  be  all  equally  affected  IVtr- 
mtult  V.  Beek,  IS  How.  383). 

£  'What  oanaaa  of  aotioii  may  not  be  Jotoed — One  complatait  may  not 
include  causes  of  action  for : 

j,  A  demand  against  defendant  aa  administrator,  trustee,  or  executor,  and 
against  him  inrtiTlduslly  {LaiiiM  v,  Latting,  4  Sand.  Ch.  R  81 ;  LandcBt  t. 
Lny.  1  Abb,  376 ;  Benjamin  t.  Tayhr,  13  Barb.  338 ;  MeMahon  v.  AUm,  3  Abb. 
83;  13  How.  40).  Bat  where  executors  continued  to  occupy  premises  occu- 
pied by  their  testator  in  his  lifetime, — held  that  in  an  action  agonal  them  in 
their  representative  capacity,  there  might,  properly,  be  joined  a  demand  for 
the  rent  which  accrued  iq  the  lifetime  of  tbe  teatatnr,  with  a  demand  for  the 
rent  anbeequently  accrued  (Pugtley  t.  AUcen,  1  Eeman,  494 ;  OTermllng  8.  C. 
14  Baife.  114). 

k.  Against  one  deftodant  as  tmstee,  and  against  another  defendant  indiTid- 
nally  {Alger  t.  Swnfll),  1  Code  Rep.  N.  8,  BOB ;  0  How.  181). 

i.  Divorce  on  the  ground  of  adultery,  and  for  cruel  and  inhuman  treatment 
{tklnioA  T.  MelnUM,  13  How.  38B ;  JiAnmn  i.  Johntm,  S  Johns.  Ch.  R  168). 

m.  For  cattle  killed  by  railroad  cars  of  defendants,  and  fbr  the  wrongflil  kill- 
ing, carrying  away  and  convertine  said  cattle,  with  a  cause  of  action  on  an 
ureement  to  carry  cattle  on  tbe  defendants'  railroad,  and  fbr  damagea  occa- 
sioned by  tbe  breach  of  such  agreement  to  carry  safely,  and  for  the  loss  by 
death  of  cattle  br  reason  of  weak  and  insufficient  cars,  and  for  convertiDg  tbe 
CotUe  so  killed  (OiftoeB  t.  JV:  Y.AErieR.R  Co.,  9  How.  811). 

«.  For  a  wrongful  conTereion  of  goods  and  a  claim  fbr  money  received  to 

ElaintlfTs  use  (CMi  v.  Batt,  9  Barb.  280 ;  and  see  Moort  v.  SmUK,  10  How. 
Bl ;  Banter  v.  FVaia,  15  id.  331 ;  Borman  v.  KeOam,  i  Abb.  303 ;  14  How.  1S4 ; 
tee,  however,  Adantt  v.  SitteU,  88  Barb.  883). 

o.  To  restrain  some  of  the  part  owners  of  a  vessel  fh>m  disposing  of  her,  in 
daroMtion  of  the  rights  of  other  part  ownen  (the  plaintlfi),  and  a  cause  of  ac- 
tion for  tbe  hire  of  Uie  veewl{a»f0rT.  JK  T.dSrieRR  (%;,  SDuer,  OTTi  8 
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b.  A  claim  u  an  indiTidual  and  in  s  representative  cbaracler  (flIiZI  v.  MiA^ 
ao  Barb.  442;  Zueaa  v.  If.  T.  Cent.  R.  R.  Co..  81  Barb.  2«).  But  a  plalotil 
mav  unite  a  cause  of  action  as  ezeeutrit  with  one  as  dm**  where  both  accniet 
under  a  contract  made  by  the  testaWr  with  the  defendant,  growing  out  of  thi 
utne  matter.  Thus,  the  plaintiff  was  allowed  to  unite  a  cause  of  action  a 
deniiee  against  the  defendant  for  the  rent  of  a  farm  leased  to  the  defendant  b; 
the  testator,  which  rent  accrued  subsequent  to  the  testator's  deatli,  with  'i 
cause  of  action  aa  exeeutrii  for  breaches  of  covenant  in  the  leau  of  the  sanii 
brm  (Amulrong  v.  HaU,  17  How.  78). 

e.  A.  claim  as  an  indiridual  and  one  in  the  public  Eenerally  (H'aneiet  t 
Ifayar  of  N.  7.,  86  How.  356  ;  28  Barb.  212). 

d.  Against  all  the  defendants  Jointly,  and  one  or  some  of  tbe  defendants  bct 
eraiiy  (BaTnet  v.  ftniU,  16  Abb.  430 ;  Wdl»  v,  JeaeU,  U  How.  242  ;  Le  Rau  v 
Sham,  a  Duer,  039 ;  Bxigert  v.  Rodgart,  11  Barb.  59S ;  Eno*  v.  T/tamat.  i  How 
48;  rioSv,  i/oM,  37Barb.  208).  Therefore,  a  plalnlifT  cannot  unite  a  claiic 
against  two  defendants  to  recover  poasessiun  of  real  estate  and  damages  foi 
tlnlawfully  withholding  same,  and  a  claim  against  one  of  the  defendants  foi 
money  received  for  rents  and  profits  of  the  ^iremiscs,  for  which  that  defendant 
ia  indebted  to  the  plainlUTs  ( Tompkin*  r.  Whil^.  8  How.  ,120 j. 

«.  Breach  of  contract  ofwarrantv  on  the  sale  of  a  horse,  and  a  claim  foi 
damages  for  fiuudolent  repre<icntatlona  (deceit)  in  regard  to  tlie  same  horei 
(Bwai  V.  Ingeraon,  12  How.  331 ;  Spriagileed  v.  Lattnon,  14  Abb.  328). 

/.  Possession  of  land,  and  dam  iges  for  not  mM%  th«  same  land  as  required 
by  the  lease  thereof  (.?oii'(i  V.  l/(zifoot,  H  How.  73;  aee,  however,  Hotclikua  v 
Auburn  R  S.  Q>.,Se  Barb.  600);  nor  can'a  plaintifr  unite  a  cause  of  aciion  fui 
possession  of  land  (ejectment)  with  a  cause  of  action  to  compel  a  conveyanci 
of  the  same  land  (inflin  v.  McOirtky.  17  How.  239). 

a.  Partition  of  real  estate,  and  for  the  usual  relief  on  a  creditor's  bill  (Deue\ 
\.  Ward,  13  How.  419). 

h.  Statute  penalties  for  violating  a  city  onlinancc.  and  to  ei^oin  a  continu 
ance  uflhe  violation  (Lamport  v.  A'^U,  12  How.  340). 

i.  To  recover  real  property  for  forfeiture  or  breach  of  covenant  in  a  lease, 
and  to  restrain  a  continuance  of  the  alleged  breach  (Linden  v.  BspSurn,  3 
Sand,  sea  ;  3  Code  R  IIM). 

j.  For  building  an  emh^nltmont  on  defetidant's  own  Und.  for  building  on 
embankment  on  the  highway,  near  ptainlilTs  store ;  and  fur  erecting  an  em- 
bankment on  plaintiFs  land,  whereby  damage  had  accrued  to  plaintiff  (i>urilA 
\.8iiTal^)gaandWiuh.  R.RCo.,i  How.  230 ;'2  Code  Rep.  14-)). 

k.  Trespass,  ejectment,  and  equitable  ttXief  (BigeUne  v.  ffuw,  7  Oal.  133 ;  Lot- 
tin  T.  MeCanhy,  17  How.  338). 

1.  A  legacy,  and  for  rent  not  arising  out  of  the  same  transaction  (Gridle]/  v. 
OriMn/,  83  Barb.  250). 

m.  For  damages  for  converting  personal  property,  and  for  a  redelivery  (if.iT' 
•MB  V.  Pbrnan,!  Hnw.  33(1;  SptiJding  v.  Sp^idins.^  Hovr.  297  ;  Jiulce  v.  Thomp- 
ttm.  8  How.  113 ;  Badd  v.  BUgluLia,  18  Barb.  4i)4). 

n.  For  breacli  of  contract  for  sale  of  real  propertv.  and  for  an  assault  on 
plaintiff  and  taking  said  contract  from  him  {BUe  v.  JlaiUr,  6  Bosw.  Gtil). 

o.  To  recover  money  only  a^inst  husb.ind.  and  a  claim  lo  charge  the  sepa- 
rate estate  of  the  wife  with  the  same  debt  (Pjlen  r.  Lent,  5  Bosw.  713). 

p.  Against  an  agent  employed  lo  sell  real  estate  for  wrongftilly  selling,  and 
Wainst  the  purchaser  of  said  estate  for  a  roconvayance  (Qurdner  v.  Ogden,  22 
H.  Y.  837,  840). 

g.  Wrongftilactofwife,  and  for  wrongTiil  act  of  husband  (Jfii'inwv.  SISimU, 
-15  Abb.  421). 

r.  S^Toral  ooantt. — aeveral  causes  of  action  do  not  always  form  the  sub- 
ject <  I  several  separate  counts,  but  are  sometimes  thrown,  for  the  sake  of  brer- 
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Ity  aod  convenience,  hilo  one.  Thaa,  in  an  action  to  recoyer  penGltiw  of  flva 
dollan  a  day  for  one  thousand  and  ninety-five  eucceesiTe  dajs  omission  lo  put 
up  a  Mriff  of  ferriage  in  s  forry-botiBe,  the  plalntiffincluded  all  Oie  penalties  in 

one  statement  of  a  cauBe  of  action ;  and  on  motion  to  Bet  aside  tlie  cnmplunt 
for  that  reason,  Iield  that  the  complaint  was  properly  framed  {LoofftBOTlhy  t. 
Snopp,  4  Abb.  116).  The  several  penalties  are  regarded  as  items  of  one  claim, 
■nd  any  number  of  items  may  be  included  in  one  slatemeut  of  a  cause  of  ac- 
lion  {Adam*  t.  HoOeg,  12  How.  839).  Bui  where  a  party  has  a  cause  of  action 
in  respect  of  several  items,  part  of  them  having  cdways,  and  originally,  be- 
itmged  to  him,  and  part  of  them  having  come  to  iiim  by  assignment,  be  should 
Kate  tboee  Chat  accrued  by  assignment  as  a  separate  cause  of  action.  And 
where  the  plaintiff  has  several  causea  of  action,  which.  If  they  bad  aU  accrued 
lo  Mm  originally,  might  probably  have  been  complained  u]K)ti  by  a  statement 
as  a  single  cause  of  action,  yet  if  tliey  accrued  to  him  by  assignment  ft^m  sev- 
eral persona,  the  subject  of  eai^h  assignment  should  constitute  a  separate  sCatii- 
meut  of  a  cause  of  action ;  and  where  a  plaintiff  has  a  cause  of  action  wliich 
originally  arose  partly  to  himself  and  partly  to  another,  and  he  has  acquired 
the  right  of  that  other  by  assignment,  so  much  of  the  cause  of  action  which 
accrued  to  himself  originally  etioiild  constitute  one  statement  of  a  cause  of  ac- 
tion, and  so  much  as  accrued  to  him  by  assignment  should  constitute  another 
and  separate  statement  of  a  cause  of  action.    {Id.) 

a,  Statbg  several  grounds  of  complaint  are  not  necessarily  several  causes  of 
action  {Durant  v.  Oardn^,  10  Abb.  446). 

b.  Where  a  complaint  contains  several  causes  of  action  not  separately  stated 
and  plainly  numbered,  the  remedy  is  not  by  motion  to  set  a^de  the  com- 
plaint, but  by  motion  to  make  more  definite  and  cert^n  {Wood  V.  Ant/ioa]/,  9 
How.  78 ;  but  see  BlaneAanl  v.  Strait,  8  How.  88). 

«.  ConaoHflntiTig;  actioiiB._If  two  or  more  actions  be  brought  by  the  same 
plaintiff,  at  the  same  time  a^lnst  the  same  defendant,  for  causes  of  action 
which  may  be  joined,  the  de^ndant  may  move  to  consolidate  the  actions  (3 
B.  3.  383,§  38).  And  if  one  or  more  of  such  actions  be  pending  in  the  su- 
preme court,  and  others  be  pending  in  another  court  of  this  8lnto,  the  su- 
preme court  may  order  the  actions  in  the  other  court  to  be  consolidated  with 
that  in  the  supreme  court;  and  when  several  suits  are  commenced  against 
joint  and  several  debtors  in  Che  same  court,  the  plaintiff  mav,  in  any  stare 
of  the  proceedmga,  consolidate  such  action  {lb.  SB4,  g§  39,  40 ;'  3  Wend.  4^ ; 
»  a.  4S1 ;  le  iS.  ^ ;  4  Hill,  46 ;  6  Price,  3fl3).  An  injunction  is  not  a  proper 
method  fur  restrainmg  a  muttiplicity  of  euiCs  (Minor  v.  Webd,  10  Abb.  2U4). 

d.  A  motion  to  consolidate  may  be  made  any  where  in  the  district  contain' 
ing  the  county  in  which  the  venue  of  either  of  the  actions  lo  be  consolidated 
ie  laid  {Firey  v.  Semird,  e  Abb.  838). 

t.  The  granting  or  refusing  a  motion  to  consolidate,  rests  entirely  in  the 
discretion  ofthecourt(2R  8. 383).  Therefore,  Srom  an  order  granting  or  refus- 
ing a  motion  to  consolidate,  no  appeal  can  be  taken.  If  the  grounds  of  the 
moiioQ  are  not  denied,  and  ic  does  not  appear  that  the  plaintiff  wilt  be  mate- 
fially  prejudiced  by  the  consolidation,  it  has  been  customary  with  tlie  courts 
to  grant  the  motion  (IH  Wend.  23)  not  only  where  both  or  all  Uie  suits  are 
brought  at  the  same  lime,  but  where  they  are  brought  at  differeut  times,  and 
altliough  at  the  commencement  of  the  flrat  action  the  cause  of  action  in  the 
other  had  not  accrued. 

/,  The  test  for  allowing  the  motion  ia,  Are  the  questions  to  be  tried  idcnti- 
c^T  K  they  are,  the  motion  lo  consolidate  should  be  granted  (4  Hill,  46), 
nntesa  it  will  prejudice  the  plaintiff  (8  Hilt,  460). 

g.  The  defendant,  to  entitle  him  to  an  order  to  consolidate,  need  not  awear 
to  merits  (3  Wend.  44S) ;  tbr  Che  motion  will  bo  granted  where  no  defence  la 
intended,  merely  to  avoid  the  expense  of  several  judgments  (4  Hill,  47 ;  8 
Wend.  442). 

A.  Where  several  actions  are  brought  on  one  policy  of  insurance,  tiie  court, 
on  the  application  of  the  defendant,  and  with  the  consent  of  the  plaintiff,  will 
grant  an  order  to  stay  the  proceedings  in  all  the  actions  but  one,  the  deffend- 


DiciilizedbyGoOglc 


886  oonouDATDfa  Mmoas.  [§  107. 

■nt  undertaUng  to  be  bonnd  In  tlie  Terdkt  in  such  BcUon,  uid  (o  pav  Uia 
amount  of  thair  Bereral  ■ubecripttoas  and  casta,  in  case  Ibe  plaiatiff  abould  re- 
cover. This  mode  of  conaolidatioD,  howerer,  has  been  held  lo  apply  only  u> 
aeveral  actions  on  one  policy,  and  not  extend  to  several  policiee  on  one  risk  (1 
Cttincs  R.  114). 

a.  Where  the  same  defendants  in  several  actions  for  work  and  tabor,  entered 
into  a  stipulation  that  all  proceedings  should  be  stayed  except  in  the  actiiHi 
by  J.  D.,  and  that  the  other  actions  should  abide  the  final  Judgment  in  the 
case  of  J.  D.,  held  that  J.  D.havingobtained  final  Jadgment  against  defendants, 
the  piainliSa  in  the  other  actions,  on  a  reference  for  the  parpcse  had  lo  prora 
the  anmunl  ot  their  claims  only,  and  the  defendants  could  controvert  thiat 
one  point  only  {HoniaJian  v.  Sa^ixm  Harbor  R.  R.,  34  Haw.  15S). 

b.  Where  In  several  actions,  the  pluntiff  has  regularly  obtained  Jndgment 
at  the  circuit  or  special  term,  the  court  have  no  power,  on  motion  of  the  de- 
fendant, to  grant  an  order  to  stay  proceedings  in  all  the  actions  but  one,  until 
the  decision  of  the  general  term  m  that  one,  or  to  abide  the  event  thereof. 
Alter  a  regular  apptai  to  the  general  term,  the  court,  on  a  proper  application, 
where  it  is  made  to  appear  that  a  decision  in  one  cause  will  dispose  uf  all  the 
qneations  in  the  others,  may  crant  an  order  to  hear  an  argument  In  one,  and  that 
Uie  others  abide  the  result  oT  that  one ;  or  the  court  Duty  refuse  to  bear  but 
one  argument  (Tali  v.  Thomtu,  IS  How.  315). 

&  A  party  moving  to  consolidate  actions  which  are  to  be  defended,  must 
show  by  his  affidavit  that  tlie  quesUons  lo  be  tried  in  them  will  be  subelan- 
tially  the  same  in  oU  the  suits  {Dunn  v.  Matm,  7  Hill,  154).  Where  the  affl- 
davlt  was  "  that  the  defence  in  each  and  all  of  the  actions  will  be  substantiallr 
the  same."  but  the  nature  of  the  defence  was  not  stated,  it  was  held  insuffi- 
cient, ({b.)  And  where  the  affidavit  was  nude  by  the  defendant's  attorney, 
and  he  swore  he  had  been  informed  by  the  president  of  the  company,  defend- 
ant, that  there  was  a  good  defence  and  tliat  the  questions  were  the  same  in 
e«ch  action,  and  gave  no  excuse  why  the  president  himself  did  not  roshe  tbe 
affidavit,  Ingraham,  J.,  denied  the  motion  {Hone  v.  l'\irmm'»  Bk.  of  Ohio,  not 
reported). 

d.  The  plaintiff  brought  at  one  time,  and  against  the  same  defendants,  tk 
separate  action  in  each  of  the  counties  of  the  Stale,  for  one  and  the  same  libel, 
which  was  first  published  in  the  county  in  which  all  of  the  parties  resided. 
EM,  that  the  defendant's  motion  to  consolidate  Uie  actions  must  be  granted ; 
and  that  the  motion  to  conaolidate  was  properly  mode  in  the  county  m  which 
all  the  parties  resided.  The  time  to  plead  in  the  consolidated  action  in  such  a 
case,  should  be  tbe  time  which  remamed  in  the  action  in  the  county  to  which 
the  other  actions  were  drawn  by  the  consolidation  {Pe/vg  v.  Sewani,  S  A^3b. 

«.  A  motion  to  consolidate  may  be  made  by  a  plaintiff';  and  if  the  modon 
is  granted  it  will  be  on  the  terms  that  the  plaintiff  pay  the  coats  in  all  the  ac- 
tions but  one  up  to  the  time  of  consolidating  (Briggt  v.  Qaunt,  2  Abb.  77 ;  4 
Duer,  664). 

/.  Actions  of  foreclosure  will  not,  It  seems,  be  consolidated  under  any  cir- 
cnmstances.  A  motion  to  consolidate  two  foreclosure  suits  was  deni^  by 
Davies,  J.,  witik  costs  in  both  suits  (Oraitt  v.  Spgneer,  not  reported). 

g.  Where  a  plaintiff  commenced  ^xty-four  actions  against  the  same  defend- 
ant, all  of  which  were  at  iseue,  and  were  for  the  recovery  of  sepatatc  penal- 
ties for  an  allwed  violation  of  the  law  concerning  foreign  bank  notes,  the  de* 
fendant  movea  to  consolidate  ;  ordered  that  Ihe  plaintiff  sbould  bring  to  trial 
one  of  the  suits,  which  might  be  selected  by  him,  and  that  all  proceedings  in 
tbe  remuning  suits  should  be  st-tyed  until  the  trial  of  such  selected  suit,  with 
liberty  to  the  defendant  after  such  trial  to  renew  the  motion  fur  a  consolidft- 
tion  (Oiiinl:  t.  JtfiAvpoUan  Bank.  S  Sand.  665). 

A.  Where  separate  actions  were  brought  ag^nst  the  three  ohligois  of  ejtdnt 
and  several  biMid,  the  court  staved  the  proceedines  in  two  of  tbo  actions  until 
tne  was  tried  {Ander»m  r  Taagood,  1  Ad.  &  EL  N.  a  249). 
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&  Where  two  actions  were  betwem  the  BBine  parttefl,  ^t  InTolved  In  pui  onljr 
the  Mme  caose  of  action,  the  court  refused  to  star  the  proceeeUngs  la 
ona  tmtil  the  other  was  determiced  (Sarleg  y.  Brewer,  16  Row.  009). 

i.  "Where  on  conBolidstion  some  of  the  Actions  are  dlscostlDtied,  and  only 
the  consolidated  action  remaina,  there  is  no  principle  by  which  the  cost!  In 
the  discontinued  actions  can  be  included  in  the  consolidated  action,  evea 
Ihoogh  it  embraces  the  causes  of  action  In  the  actions  discontinued.  Pro- 
vision  for  soch  costs  must  be  made  In  the  discontinued  actions  before  the^ 
flnallv  cease  to  exist,  otherwise  the  partr  loses  sach  costs  as  against  his  adver- 
»j  IBlate  V.  Muiiigan  8.<tlf.  Indiana  S.  B.  Co.,  17  How.  238). 


§  168.  [144.]  (Aiii'd  1S49,  1852.)  AUegation  not  denied, 
vhen  to  he  deemed  true. 

Every  material  allegation  of  the  complaint,  not  controverted 
by  ttie  answer,  aa  prescribed  in  section  1*9  ;  and  every  mate- 
rial allegation  of  new  matter  in  the  answer,  constituting  a 
counter -claim,  not  controverted  by  the  reply,  aa  prescribed  in 
section  153,  aliall,  for  the  purposes  of  the  action,  be  taken  as 
true.  But  the  allegation  of  new  matter  in  the  answer,  not  re- 
lating to  a  contiter-claim,  or  ilf  new  matter  in  a  reply,  is  to  bo 
deemed  controverted  by  the  adverse  party  aa  upon  r  direct 
denial  or  avoidance,  as  the  case  miiy  require. 

c  SOatailBl  allegation. — Only  those  allegations  In  a  complaint  are  to  b« 
deemed  material,  which  the  plaintiff  mUff^UvM  upon  Hie  Irialin  ar6&r  to  main- 
tain  hit  aeHm  (Fry  t.  Bennett,  1  Code  Rep.  N.  8.  2« ;  S  Sand.  M ;  Nmrnan  t. 
Otto,  4  Sand.  688 ;  HaHoa  t,  Hamilton.  6  How.  475 ;  Connom  v.  ifeir.  3  E.  D. 
Smith,  316 ;  Oeeftt  v.  Cim/c,  S  Dugt,  ISl :  Sandt  t.  Si.  John,  86  Barb.  628). 
Eveij  allegation  is  inalcrial  unless  it  may  be  struck  ont  as  surplusage  {Mi^for 
i^A&anj  V.  GuvUg,  3  Corns.  171). 

dL  "  An  alle^tioo  which  at  most  merely  implia  «.  foct,  or  Justifies  an  AfAr- 
aut  that  such  is  or  will  be  claimed  to  be  the  fact,  should  not  be  construed  aa 
a  material  allegation,  especially  in  a  cose  in  which  proof  of  the  tact  Is  not 
essential  to  the  plaintiff's  right  lo  recover  under  the  poMtlve  allegations  con- 
tained in  the  complaint,  although  eucb  fact  may  be  disproved.  Thus,  in  an 
action  against  two  defendants  to  recover  for  goods  sold  and  delivered,  the 
m^aiai  qiuAion  it.  Did  the  plaintiffs  sell  to  the  defendants  i  It  is  imiaaterial 
whether  or  not  llie  defendants  are  partners,  except  aa  an  item  of  proof  of  their 
jmnt  liability.  Therefore  in  a  complaint  against  several  defendauls  for  goods 
sold,  which,  afler  alleging  the  sale  of  the  goods  lo  the  defendants,  adds,  "  un- 
der their  firm  name  of  Cook  &  Son,"  this  Inst  allegation  is  descriptive  only, 
and  not  necessary  to  be  proved.  The  defendant  by  not  denying  it,  does  not 
admit  it  {OeiJi*  v.  Cook,  8  Daer.  161).  But  if  the  compl^nt  bad  alleged  that 
the  defendants  composed  the  firm  of  Cook  &  Bon,  and  then  a  sale  to  the  firm — 
In  thai  case  the  allegation  that  the  defendants  composed  Uie  firm  of  Cook  A 
Bon,  would  have  been  materiaL  Hence  "  an  oUegatian  may  be  malariai  in,  ona 
fiirm  of  amdraeting  a  eomplainl  and  imnuUeriai  in  anotii^,  in  dxiaring  on  th» 
tamecauMofaelion"  (Bos worth,  J..  Oeeiiir.  Cook,  supra);  and  aiact  not  mato- 
rial  may  be  rendered  material  by  the  form  of  the  pleading  {Ltnagsitm  v.  MfUtr, 
4  Seiden.  286 ;  Hatch  v.  Feet,  38  Barb.  675). 

Bee  in  note  lo  aectiona  1G9,  160. 

».  "  This  section  Is  confined  to  allegations  of  hct,  and  does  not  refor  to  aa 
averment  of  tbe  legal  effect  of  written  instruments ;  nor  can  It  be  applied  lo 
the  Intention  of  parties  when  theyeiecnte  a  wrif'~  — ' — "      ' 
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whicli  confadni  an  BllegaUan  of  th«  meaning  of  r  written  contract  or  tgte 
ment,  but  doee  not  deay  its  execution,  Bhoulu  be  deemed  by  the  court  an  ii 
material  allegation,'  and  disregarded  at  the  triaL  Nor  can  such  aniwer  1 
deemed  equivalent  to  an  alleKalion  of  mistake  or  aurprise  in  the  execution  c 
the  agreement,  io  oa  to  entiue  the  defendant  to  have  it  aroided  on  either  ( 
those  grounda  "  tBartan  y.  Saekett,  1  Code  Rep.  SS ;  3  How.  358 ;  and  see  Dwn 
T.  Dunn,  IS  N.  T.  498). 

a.  'Wluit  daCendant  admlta  by  not  aoawnliie. — Bj  not  anewering  the  d 
fendant  admita  the  troth  of  all  the  allegatitma  in  the  complaint,  but  not  thi 
those  facta  constitute  a  cause  of  action  ^cAiuan  7.  Pierte,,  1  Eng.  (Ark.)  R.  G9 
and  see  note  to  aubd.  6  of  g  144).  A  defendant  wbo  doea  not  answer  is  not  I 
be  takea  aa  admitting  anvlbing  containi^d  in  an  answer  of  a  co-defendai 
In  which  be  haa  not  participated  ( Woodworth  t.  Bdloici,  i  How.  S4). 

h.  Effect  of  admlsBtona.—"  Whatever  has  been  admHUd  on  both  sides  1 
the  pleadings  cannot  be  contradicted  either  in  the  aubeequent  pleadings  1 
even  in  the  verdict.  For  neither  party  can  retract  what  he  has  before  coi 
ceded  on  the  record  and  the  jury  have  no  authority  to  find  any  other  fac 
than  such  aa  are  put  In  issue  "  (Gould,  PI,  isa.  citing  Bac.  Abb.  Pleas,  & 
Introd.  lb.  Verdict,  W.  %  Mod.  8  Willis,  366 ;  Laws  PL  48 ;  CntbU  v.  Learg, 
Boaw.  813 :  Thomiu  t.  AwUn,  4  Barb.  236 :  Johnim  v.  ifcinbwA,  31  Bar 
373).  Evidence  ia  only  intended  to  eslabilsb  contested  facts  (/ViriAunt 
JfOnuB,  34  Miss.  R  134;  HatJteUv.'Ridiardi.U  N.  Y.  Leg.  Obs.  Zlffj;  and 
Judgment  contrary  to  an  admission  in  the  pleading  showing  there  oueht  to  I 
no  Budi  judgment,  would  be  erroneous  (Bridgt  v.  Aawn,  6  Band.  317;  a) 
Barla  v.  mmrod,  4  Sflden,  483 ;  and  see  6  Johns,  543.  559,  565 ;  10  Whee 
189;  1  Barb.  Ch.  Pr.  333  i  Gould  PI.  133;  Laws  PI.  48;  iTFemmY.  lUyter. 
Cranch,  270), 

«.  Where  a  party  relics  on  the  conf^ion  of  his  adversarv,  the  whole  matti 
confessed  muat  be  taken  together  {Dorion  v.  Levtii,  6  Barb.  '4S1  ;  Stuart  v.  Ki 
mm,  3  iit4D3).  An  admission  made  in  the  cnarae  of  a  pleading  is  not  an  admi 
tion  made  for  all  the  purposes  of  the  cause,  but,  as  Lord  Denman  stated  in  AiMi 
V.  Maiistione,  (4  ^.  B.,  811),  correcting  what  he  had  said  in  Bingham  v.  Stanli 
(3  Q.  B.  127);  It  is  "an  admisalon  for  sll  purposes  regudinK  the  iaai 
arising  from  that  pleading."  (See,  however,  ffati  v.  Momit,  13  Jurist.  21f 
Affnn  v.  Cbftff,  IB  Barb.  364 ;  Knight  v.  MtDoma,  13  Ad.  &  El.  443 ;  ftmW  ■ 
Olirter, ,  3  H.  &  G.  334 ;  Bojtxi  v.  Sleieart,  4  H.  &  G.  395 ;  Odle  v.  LtuiU,  1 
Jurist,  730 :  Feam  v.  FUieu.  7  M.  A  G.  518 ;  Carter  v.  Jamet,  13  M.  &  W.  137 
An  admission,  In  an  answer,  of  new  matter  upon  which  issue  is  taken,  canni 
be  used  on  the  trial  as  a  general  admission  of  a  material  fact  alleged  in  Ui 
complaint,  when  there  is  in  the  samu  answer  a  general  denial  of  all  the  roab 
rial  allepttions  of  the  complaint  (TVoy  and  Rutland  R.  R.  Co.  T.  Kerr,  17  Barl 
^  581  ;  Swift  V.  KingiUy,  34  id.  641).  For  the  new  matter  pleaded  in  one  di 
fence  does  not  dispense  with  the  necessity  of  trying  the  issues  formed  directi 
upon  the  compl^nt  by  another  defence  (Vattear  t.  Lwingttwi,  3  Kemai 
SG6 ;  A^ra  t.  Cbmfl,  18  Barb.  2M). 

d.  The  court  will  not  allow  an  infant  to  be  bound  by  an  admission  In  h 
pleading  adverse  to  him  (Moore  v,  Moore,  4  Band.  Ch,  R  44). 

s.  No  admission  in  a  statement  of  a  cause  of  action  or  in  a  defence  which  : 
expressly  abandoned  by  the  pleader,  can  be  used  in  evidence  agunst  hii 
{Broain  v.  Peeler,  7  Wend.  301),  And  where  a  pleading  has  been  amendea 
amiMe,  that  the  original  pleading  cannot  be  read  in  evidence  to  show  what  tb 
party  concpived  to  be  bis  right  at  the  time  such  pleading  was  put  in  (Halet  ' 
Ptmifr^,  1  Dan,  141),  The  primnfaeie  effect  of  the  amendment  of  a  pleadinj 
ia  an  acknowledgement  of  the  pleader  that  he  has  been  mistaken,  and  not  tUi 
he  made  a  wilful  iUse  statement  in  the  pleading  so  amended  {Bliu^tthpx 
Manufaelunng  Oo.  v.  CamfMi,  13  Abb.  87;  see  ySelden  v.  CareBi,  IS.  Ho« 
173 ;  16  Abb.  389) ;  and  tenUiie,  that  facts  staled  in  an  answer  held  bad  on  d< 
murrcr  cannot  be  used  as  an  admission  of  those  facta  IFirmin  v.  Crucifix,  5  C 
AP.98). 

/.  Rwdlng  r*— '""f  to  the  Jnry.— It  reals  wholly  in  the  discrelion  of  th 
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court  whether  or  not  It  Trill  permit  the  pleadings  to  be  read  to  thejuiy  [WiUii 
J.  Fbrrtfl,  iDaei,SlO).  Where  a  plaiotiff  la  on  action  against  aflrm.  In  order 
to  prove  a  certain  &Gt,  read  a  portion  of  the  answer  of  one  member  of  the 
drm,  admitting  such  ^t,  but  also  alleging  other  tacts  which,  if  true,  would 
coostitiite  a  defence,  anch  defeadant  la  entitled  to  have  the  whole  answer  read 
•8  eridenceinhia  own  behalf  (6'iMBj-afamMV.  JfoAony,  8  Duer,  883).  And  as  to 
leading  pleadings  in  evidence,  see  Gregory  v.  Bruiuimck  (6  M.  &  G.  055) ;  Jim- 
aiivi  T.  Altti  (5  Duer,  695 ;  3  Abb.  873 ;  Fry  v.  Bmiua,  8  Bosw .  200). 

a.  The  verification  of  a  pleading  is  onlv  to  secure  good  Mth  in  the  pleader 
not  lo  make  the  plMdlnga  evidence  on  the  trial  (Amet  v.  HurOnit,  if  How. 
IBB). 

b.  Admlsaion  by  not  rttF^rlng.— Aji  answer  of  hifkncy  (Sodgti  v.  Harit,  i& 
Barb.  150),  or  the  statute  of  limitations,  is  deemed  controverted  by  this  section 
withont  an7  reply  (£M«Uim  V.  WecJa'iYL  D.anuth,lie;  8,C,,3Kcnian,e3G); 
■oofadefenceofiiaury(Ou«wv.  lVivW,2aN.  Y.  472)  Where  the  defiance 
itlnfoncy,  the  pluntis  maj,  without  replyieg  or  amending  his  complaint, 
prove  the  making  of  a  new  promise  by  the  defendant,  after  he  attained  major- 
ity {Bodget  T.  Hani,  22  Barb.  150). 

e.  Where  a  conversion  of  personal  propertj  la  set  np  as  a  connter-cl^ffl  and  no 
reply  is  interposed,  the  amounjof  damage  alleged  In  the  coimter-clum  are  not 
thereby  admitted  (McKauU  v.  Fa/rrM,  4  Boew.  198). 

onta.  p.  357  d  in  note  to  §  144. 


Chaptes   TI. 
MittaJut  in  pleadinffy  and  amandmenti.* 

flttmoir  100.  Uaterial  variances,  how  proidded  for. 

170.  Immaterial  variances,  how  provided  for. 

171.  What  not  to  be  deemed  a  variance. 

173.  Amendments  of  course  and  after  demnrrer. 
178.  Amendments  by  the  court, 

174.  Court  may  give  relief  in  case  of  mistake. 

175.  Suing  a  party  by  a  Sctitious  name. 

176.  No  error  or  defect  to  be  regarded  unless  It  affect  sobetantlil 

righla. 

177.  Supplemental  complaint,  answer,  and  reply. 

I  169.  [145.]  (Am'd  1849.)  JSeisting  suite— Material 
varianoe. 

No  variance  between  tho  allegation  in  a  pleading  and  the 
proof  Bliall  be  deemed  material,  unlesa  it  have  actaallj  mialed 

i.  'This  chapter  does  not  apply  to  affidavits,  at  least  so  far  as  to  aathoriza 
an  amendment  of  the  name  of  Uie  court  {COekmaTt  v.  Glie/craaa,  1  Corns.  611 ; 
3  How.  365).  And  where  affidavits  'o  be  used  in  the  court  of  appeals  wero 
entitled  in  the  aupreme  court,  they  were  held  defective,  and  the  motion  was 
dealed  on  that  ground.  (JJ.)  But  where  in  an  action  in  which  the  delivery 
(^personal  property  was  claimed,  an  affidavit  in  support  of  the  clidm  was 
found  to  be  defective  (but  not  in  the  name  of  the  court),  the  court  permitted 
ttie  pliunUff  to  amend  the  affidavit,  and  without  a  motion  for  the  purpoM 
{Spalding  v.  ^laldijiff,  3  How.  397 ;  Dova  v.  Oram,  Id.  377). 

*.  The  provi^ons  of  the  revised  statutes  (3  R.  S.  424,  omitted  from  the  4tk 
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tlie  advei-se  party,  to  liiB  prejudice,  in  maintaining  hia  actio 
or  defence,  upon  tlie  merits.  "WhencTer  it  ahall  be  allege 
that  a  party  lias  been  &o  misled,  that  fact- shall  be  proved  t 
tlie  eatiBfactinn  of  the  court,  and  in  what  respect  he  haB  bee 
iniBled ;  nod  thereupon  the  court  may  order  the  pleading  to  b 
amended,  upon  BUch  terms  as  shall  be  juat. 

n.  These  Bectious  (109  uid  170)  obviouBlj  contemplate  &  case  where  tl 
alleged  variance  is  developed  on  the  trial,  at  which  time  the  relief  in  a  case  I 
wliich  it  is  appropriate  may  at  once  be  given,  and  the  trial  thereafter  procee 
upon  the  amended  pleadings  [Egart  v.  Wietrer,  10  How.  197;  ThercuKti  ' 
iWenon,  32  How.  98).  They  have  Introduced  "  a  principle  unknown  to  tl 
former  practice,  namely,  that  of  determining  qiteations  of  variance,  not  by  U 
incoherence  of  the  two  statements  upon  Iheir  face,  and'hence  inferring  the 
etTect  upon  the  state  of  the  preparation  of  the  party,  but  by  proof  aiiuTide  i 
to  whether  the  party  was  actually  misled  to  his  prejudice  by  the  incorre 
statement."  "It  is  not  left  to  the  Judgment  of  the  court,  whether  in  a  givt 
instance  the  variance  was  calculated  to  mislead,  and  from  thence  to  hold  Ihi 
it  did  mislead ;  but  whenever  it  is  alleged  that  a  parly  has  been  mielc' 
Hint  tact  muet  be  pmted  to  the  aatisruction  of  the  court ;  and  the  proof  mu 
ahow  in  wliat  respect  he  has  been  misled  "  (OriUn  v.  Ounter,  10  How.  S31 ; 
Keman.  368 ;  De-iel  v.  Sptiicer,  1  Abb.  237 :  Cotluai  \.  Taintadge,  1  R  D.  Smit 
575;  Cobb  T.  TTmC,  4  Duer,  38).  And  these  principles  extend  to  alt  aclioi 
and  "  all  cases  indiscriminnlely,  whether  the  party  invoking  their  service 
aeeklng  to  visit  his  advcrsiiry  with  a  forfeiture  or  not,"  and  they  apply  to 
defence  of  usury  (Untlin  I'Oiiitttr,  1  Kcrnan,  308).  When  no  proof  is  fh 
ntshed  that  the  party  has  been  actually  misled  to  his  prejuditte,  the  — '-- 


disregarded,  and  the  pleading  may  be  amended  to  conform  to  tt 

.    jved  (Ghapman  v.  CnroUn,  3  Bosw.  450) ;  or  the  trial  may  procee 

without  any  amendment,  wlieiher  before  a  judge  or  a  referee,  and  the  pan 


a  proved  {Oliapman  v.  Carotin,  3  Bosw.  450) ;  or  the  trial  may  procee 
tiout  any  amendment,  wlieiher  before  a  judge  or  a  referee,  and  tl  ~  ~ 
may  after  the  trial  move  nt  ch:imbers  for  leave  to  amend  (Zcfiman  v 


Band.  374 ;  De  Pq/tltir  v.  Wliefla;  1  Bind.  719  ;  1  Code  Rep.  93 ;  Harmony  ■ 
Jiiiifjluim.  1  Duer,  210;  IlaHv.  Uvdaon,  6  Duer,S04;  Partoni \.  Siiydam, 
E.  D.  Smith,  270;  Oraig  v.  Ward,  36  Barb.  877;  Bdyea  v,  Btater.  34  Bar 
547) ;  or  as  it  was  held  in  Colonvm  v.  Playtlead,  30  Barb.  29,  the  disregardic 
the  variance  ia  equivalent  to  an  nmendmunt,  or  the  amendment  may  be  mac 
tmnepTotjint,  on  an  sppcil.  Where  the  note  produced  on  the  trial  was  pa; 
able  eight  months  after  date,  and  Iho  complaint  described  it  as  payable  imm' 
di  itelyi  priiol'  by  [he  clufcndanti)  Ihat  they  knew  the  phintiff  held  the  DO' 
protliic;:<l  on  the  trial ;  that  Uiey  liad  given  no  other  note  of  that  date  an 
1  amount ;  and  no  note  of  that  amount  payable  immediately,  does  not  tend  1 

ed.)  arc  not  repealed,  but  this  chapter  and  Hie  provisions  of  the  revised  aL 
tutee  are  to  !>e  construed  together  (Btoica  v.  Babeock,  1  Code  Rep.  80). 

b.  It  is  a  settled  principle  with  the  court,  that  ltd  suitors  shall  not  be  pn 
judiced  by  tlie  delay  of  the  court  ( WiUan  v.  Hendenon,  15  How.  90) ;  nor  I 
the  mistakes  or  misprisions  of  its  officers;  and  amendments  in  such  cases  ai 

fenpriilly  matters  of  course  (JVeeJe  v.  Burryhill,  4  How.  16 ;  Daly  v.  MalOea 
0  How.  267 ;  and  fee  note  lo  §  384,  and  2  How.  18,  17). 

c.  An  amendment  by  adding  new  parties  is  a  waiver  of  a  defiiult  prevlonsi 
taken  (ftuddarv.  Voor^,  1  Barb.  55;  AMa  v.  AHanv  Sorlh.  R  R.  Oa.  1 
How.  337). 

d.  An  amended  pleading  takes  the  place  of  and  supercedes  the  original  i 
How.  174 ;  Fry  v.  BenneU,  3  Bosw.  200 ;  Dann  v.  Baker,  13  How.  521 ;  Bnm 
V.  Moon,  5  Duer,  658 ;  Haia  v.  Pbmfrtl,  1  Dan.  141).  The  amendment  of 
complaint  relates  back  to  the  commencement  of  the  action  ( Ward  t.  Kal&Jteit, 
21  How.  288). 
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■how  Qtal  Qiej  hftve  been  misled  hy  the  TsiisDce,  do  defence  npon  the  mer- 
ia  being  pretended.    {Id.) 

a.  A  TAiiauoe  between  the  proo&  and  the  plaintiff's  bill  of  pArticnlsre  will 
not  be  deemed  nuterittl,  anleas  the  defendant  Is  misled  thenhy  (Seaman  \, 
Xm,  i  BoBW.  SBS). 

A.  Where  tn  an  action  B«aiuBt  carriers  for  the  loss  of  goods,  It  is  aTerred  that 
the  goods  were  b;  the  "  plaintiff"  "  delivered  to  the  dofendanCs,"  and  "  the 
deftSdants  promised  gaf^j  "  to  csrrj,  and  the  proof  was  that  an  agent  of  the 
plaintiff  dellTered  the  goods,  and  the  promise  was  made  to  him, — held  no 
variance  {RieAardt  t.  WeMeoU,  2  Boew.  S90). 

<L  A  Cfflnplalnt  without  averring  that  the  parties  had  stated  an  account,  set 
brth  a  state  of  hcta  showing  lilni  entitled  to  an  accounting,  and  demanded 
Judgment  for  a  snm  certain  as  an  ascertained  balance,  beld  thai  the  complaint 
ihoold  not  be  dismissed,  but  proceed  as  If  the  complaint  prayed  for  an  ac- 
counting and  judgment  for  the  amount  found  A\ie  {Emery  y.Faatt.iON.Y.eS). 

d.  An  answer  Betting  Dp  the  non-Joinder  of  a  Joint  contractor,  and  defectJTe 
fai  not  averring  that  such  Joint  contractor  is  Bttll  living,  maf  bo  made  to  con- 
tbnn  to  the  proof  ( Wooeltr  v.  Chamberiin.  28  Barb.  603). 

e.  Where  on  the  trial  evidence  is  admitted  of  a  cause  of  action  or  defence 
not  within  the  pleadings,  the  objection  to  reception  of  such  evidence  mast  be 
distinctly  taken  at  the  time,  or  the  court  on  appeal  will  deem  the  variance 
inmiatenal,  or  that  the  pleading  was  treated  as  amended  to  admit  such  evi- 
aence(jraniMT.  Brady,  15  Abb.  ITS;  .&a:naj>  v.  &aJ^,  14  N.  Y.  lA&;PaTtoni 
V.  Aiydam,  8  E.  D.  Smith,  2B0). 

/.  IimnHtaiial  varianoea.— The  foDowIng  have  been  beld  to  be  immaterial 


g.  AllegaUon  that  work  was  performed  by  "  Jones  Wolcott ;"  proof  that  it 
was  perfbrmed  by  "  Edwin  Jones  Wolcott " '{ Wolaott  v.  Me«h,  22  Barb.  831). 

A.  AllegaUon  that  it  was  defendant's  duty  to  repair  a  fence  lietween  plain- 
tiff's  close  and  between  the  "ei«M  of  otlier  persons ;"  proof  tlint  there  was  but 
me  dose  between  the  plaintiff's  and  defeuaaut'a  closes  ( UnderhUl  v,  .fiarigni 
RR.Go.1l  Barb.  497). 

i.  Where  two  parties  sued,  one  as  execntor  of  Keeae,  the  other  ai 


but  that  the  interest  of  Luffht  survived  to  the  plaintlns ;  but  no  reason  for  the 
omission  of  Lai^t  as  plaintiff  was  assigned  in  the  declaration ;  held  that  the 
variance  might  be  disregarded  {De  Patter  v.  Whaitr,  1  Code  Kep,  Sit ;  1 
Sand.  719). 

jL  Allegation  that  defendant  represented  the  note  to  be  "  a  good  noto,  and 
that  it  would  pass  in  South  street  j"  proof  tlut  he  said  "the  note  was  good, 
and  there  were  people  in  South  street  wlio  would  take  it "  (EawUni  v.  Amiltirs, 
2aand.Bl). 

I.  All^ation  that  goods  were  sold  and  delivered  to  the  deftodant;  proof 
that  the  goods  were  purchased  by  defendant,  but  delivered  to  a  third  party  for 
bis  own  use  by  order  of  the  defendant  [Roger*  v,  Verona,  1  Boaw.  417). 


«.  ADegatioQ  of  an  absolute  promise;  proof  of  a  canditionBl  promise,  it  b^g 
also  shown  that  before  the  commencement  of  the  acUon  the  condition  was 
fUflUed  (flari  v.  Eudton,  6  Duer,  384). 

0.  Allegation  of  notice  of  non-payment  of  a  note ;  proof  of  ihcte  to  ezcnse 
DoUce  (JParelum  v.  UaOitan,  6  Duer,  S87). 

p.  Allegation  that  a  note  was  payable  "(Ar«  monftis  after  date;"  proof  that 
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a.  AHegation  of  bill  p«yttMe  to  order  of  A ;  proof  of  a  blU  panble  to  < 
of  B  (Farmer  t.  Crain,  7  Cal.  136). 

b.  Allegation  that  'Jie  plaintiff  warraDted  there  was  a  force-pump  ii 
building,  and  that  he  romoTed  the  aanie ;  proof  that  there  never  was  a  f 
pump  in  the  building  (MeContber  \.  Oranile  Int.  Co.  IS  N.  Y.  4S5). 

e.  Allegation  of  delivery  of  goods  to  a  carrier  at  BB  Broadway;  proof 
delivery  in  Canal  street  {Neailadi  v.  Adam*,  5  Duer,  49). 

d.  Allegation  that  property  belonged  to  plaintiff,  proof  thst  he  held  It 
faclor  {Gorum  v.  Cartf/.  1  Abb.  285;. 

«.  Allegation  that  defendant  vras  in  pommsion  of  the  premises  in  an 
rieht  of  his  wife;  proof  that  be  was  in  possesion  in  his  own  rirlit  (Boiev 
88  Barb.  25.  * 

/.  AllegatioD  of  de&odaot'B  sole  liability;  proof  of  a  joint  llabilitv  (Cbrt 
.flSpe,  10  Barb.  IBO). 

g.  Allegation  of  the  time  of  committing  a  treapaas  (i>uMi  v.  Beaet 

K  Allegation  that  defendant  is  assignee  of  certain  demised  premises;  p; 
that  he  la  assignee  of  a  part  only  { Van  Raimtiaer  v.  jone*,  2  Barb.  643). 

i.  Allegation  that  a  note  was  payable  eight  months  afler  date ;  proof  tb 
waa  payable  immediately  (Chapman  v.  Carotin,  8  Boaw.  isB). 

j.  Difference  between  the  description  of  the  premises  in  the  complain 
^cctment,  and  the  proof  on  the  trial  (Buwril  v.  tWn,  30  N.  Y.  81). 

k.  In  an  action  for  trespasa  on  lands,  the  plaintiff  after  proof  of  the 
pniB  alleged  in  the  complaint,  may  prove  other  trespaseefl  prior  to  the  ear 
date  mentioned  in  the  complaint  [Eelyea  v.  Beaeer,  84  Barb.  S4T). 

L  Upon  an  answer  aetting  up  the  non-Joinder  of  otbcr  persons  as  c( 
fendanls,  arlicles  of  co-partnership  are  admissible  to  prove  a  partnership 
f  ween  the  defendants  and  the  persons  omitted.  But  where  the  answer  alh 
that  two  persona  not  joined  were  partners  of  defendanta.  and  the  articles 
duced  showed  that  there  was  only  one  pitrtncr  not  joined,  it  waa  htdd  thai 
articles  were  not  admissible  (Eayter  v.  Sichd,  34  Barb.  B4). 

m.  Under  a  complaint  which  alleges  fVaudulent  representations  of  defend 
which  Induced  plaintiff  to  pay  him  money,  and  which  money  is  souirlit  Xjt 
recovered  back,  plaintiff  may  prove  facts  entitling  him  to  recover  as  for  m( 
received  to  hia  use,  without  proving  the  allei^  fraud  (fivzMs  t.  JFooi 
N.  Y.  «07). 

n.  In  an  action  for  taking  pcraoiial  property ,  under  an  answer  Jnatif 
the  taking  upon  a  certain  execution  against  the  former  owner  of  Ibe  prop 
eulwequent  to  plaintiff's  claim  of  title,  the  defendant  cannot  (tive  evidcnc 
a  levy  under  another  execution,  before  the  plaintiff  claimed  title  (OTohai 
Harraim,  18  How.  144). 

0.  A  defence  of  non-Joinder  of  a  co-contractor,  defective  in  not  alleging 
the  joint  contractor  was  still  living,  may  be  cured  by  proof  on  the  trialfH 
ttry.  Chamberlin,  38  Barb.  602). 

D,  An  averment  In  a  complaint  on  a  promtsBorr  not«,  that  the  note  " 
diuy  pretftUed  lt>  the  jiutker,  and  jtajfmeiU  demanded"  is  sustained  by  proof 
tlie  note  was  presented  at  the  maker's  last  place  of  busineas,  ftnm  whict 
had  then  recently  removed,  and  after  diligent  inquiry  he  coald  not  be  fb 
so  that  it  could  be  presented  to  him  peraonally  (iWn  t.  Lata,  4  Duer, ; 
eee  BpUt  y.  Q^mora,  1  Coma.  826). 

§  170.  [146.]     Mdsting  suitf,    Immatfr><U  variance. 

Where  the  variance  is  not  material,  as  provided  in  the  1 
section,  tlie  eonrt  may  direct  the  fact  to  be  found  according 
tho  evidence,  or  mav  order  an  immediate  amendment  with< 

COBtB. 
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a.  Allowing;  or  reftising  to  allow  an  amendment  of  the  pleadings  on  tbe  trial 
H>  >a  to  admit  proof  of  a  nev  cause  of  action  or  defence,  U  a  matter  witliin 
the  discretion  of  the  eonrt,  and  snch  eierdae  of  diBcretion  Is  not  the  subject 
of  BD  exception,  and  is  not  Teviewable  on  a  motion  for  a  new  trial  (Berul'-icJtt 
V.  Baker,  85  Barb.  868 ;  BoA  T.  Som,  6  Barb.  808 ;  Biwm  t.  McCune,  5  Sand. 
n?);  nor  on  an  appeal  {0<nM  t.  Bumtey,  21  How.  97 ;  and  see  McOctr^  t. 
fiirannfi,  34  Bow.  287),  unless  perhaps  where  the  denial  proceeds  on  a  suppoeed 
want  of  power  to  allow  it  {RoMita  t,  Gaun,  30  N.  Y.  81). 

See  note  to  section  171. 

§  171.  [147.]     Existing  suits.     Failure  of  proof . 

Wliere,  liowever,  the  allegation  of  the  cause  of  action  or 
defence  to  which  the  p'oof  is  directed  is  nnprnved,  not  in  some 
particular  or  particulars  only,  bnt  in  its  entire  8cr>pe  and  mean- 
ing, it  Ehall  not  be  deemed  a  case  of  rarianco,  within  the  last 
two  sections,  bat  a  failure  of  proof. 

h.  When  the  party  seta  np  some  particular  matter  aa  cause  of  action  or 
tround  of  defence  and  Sa\s  to  prove  it  in  some  particular.  It  is  a  tarianet  onig. 
But  where  there  is  a  total  want  af  proof  of  any  alle^tion  in  the  pleading  61 
the  subject-matter,  cause  of  action,  or  ground  of  defence,  it  Ix  a  failure  of 
VrooT  (Kdtey  V.  Wetitm.  Z  Cnms.  (500;  ffirfanft  y,  ^««i,  8  B.  D.  Smitli,  408; 
Fay  T.  Orimifenrl,  10  How.  321 ;  CatUn  v.  Onnfer.  10  How.  8S1  ;  1  Keman, 
888 :  Dud  v.  Bpenex.  1  Abb.  237).  Where  tbe  alleged  cause  of  action  or  counter- 
claim Isn  tort,  and  the  proof  is  a  cause  of  action  or  counter-claim  on  contract, 
it  '■<»  fiil-1-of  nroof  iWi/Cn-T.  J?en.n««,  16  N.  T.  250;  BaTima-v.  Wetmort, 
39  Bart).  104;  Mayor  of  N.  T.  v.  Parker  Vein  BUameh^  Co.,  Bl  How.  28B). 
Thus,  where  the  alleged  cause  of  action  was  the  wrongful  conversion  of  a 
draft,  and  the  proof  showed  a  cause  of  action  for  money  received,  being  the 
amount  of  such  draft,  it  was  held  to  be  a  ftllnrt  of  proof  {Wfuter  v.  . 
Benn^,  18  N.  T.  360). 

e.  Under  a  defence  that  a  note  was  given  without  consideration,  proof  of 
payment,  is  a  ^lare  of  proof  {Tteier  v.  Oouin,  5  Duer,  889). 

4.  Alter  a  debt  has  been  released,  an  action  to  recorer  It.  on  the  groond 
that  It  has  been  subsequently  revived  by  a  new  promiee.  must  allege  such  now 
promise  as  the  cause  of  action,  and  if  the  cause  of  action  alleged  in  the  com- 
plaint is  the  originat  do))t.  p^iof  of  the  new  promise  only  will  be  a  t^lure  of 
proof  {Sietinu  v.  Tappin.  2  Duer,  294),     See  anfn,  p.  181,  e, 

e.  Where  (he  cause  of  action  alleged  is  a  fictitious  sale  and  purchase  of 
stock,  and  the  proof  laaconTerelon  of  the  sEock,  it  is  a  failure  of,  proof  {SaU«n 
T.  Oen{n.  3  Bosw.  250 ;  7  Abb.  193).  Where  a  complaint  alleged  an  insurance 
to  B.  &  L..  on  a  Joint  interest  and  a  joint  toss,  und  their  allegations  were  pat 
In  Uane  by  the  answer,  tbe  proof  was  of  a  joint  loss  and  an  insurance  to  B. 
ahae,  without  any  seneral  words,  such  as,  "  For  the  benefit  of  whom  it  may 
concern ;"  or,  "  as  ue  property  may  appear ;"  and  there  was  no  allegation  or 
proof  of  an  aBsignnient  by  B.  to  L.,— held  a  failure  of  proof  {Burgor  v.  Cciiti.m- 
UanlM.  Co.,  17  Barb.  374). 

/  If  the  prooft  do  not  agree  with  tbe  pleading  It  is  a  bllnre  of  proof, 
althoiigh  the  beta  proved  may  themselvee  constitute  a  catiM  of  action  or  de- 
fence (Qarpar  v.  Adamt,  28  Barb.  441). 

f.  Where  the  complaint  alleged  that  the  plalnUIT  left  with  defendant  on 
3Tlh  Sept,  1854,  20  shares  of  slock  for  sale  at  not  leas  than  46  per  cent.,  and 
that  defendant  sold  the  stock  at  that  rate  and  refused  to  pay  over  tlie  pro- 
ceeds; and  the  proof  was  that  by  plvntlff'a  direction  said  proceeds  were  in- 
Tceted  in  other  20  shares  of  stocR,  which  by  the  like  direction  were  sold  and 
the  proceeda  invested  in  other  20  aharea  of  atock,  which  by  plalntitTs  outhta'- 
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Itf  were  sold  imd  proceeds  received  SO  Uarch,  186B,— held  not  a  (ikllnre  of 
proof  (fliia  T.  Morgan,  S  Bo8W.  GaO). 

a.  In  an  action  on  a  promissoij  note,  the  answer  set  ap  Uie  detence  of 
nauiy,  in  eiactine  more  tlian  seven  per  cent  on  KivinE  a  further  day  of  pay- 
ment The  proof  was  that  defenduits,  being  indebted  to  plainiiOs  on  a  pro- 
misaory  note,  requeated  an  extenBion  of  time  to  pay,  wlUcli  plainUfTa'  a^eat 
consented  to  on  their  giving  a  new  note,  wiUi  other  indoraera,  and  paying  his 
expenses  in  going  to  alltlie  maliera  of  the  note  and  waiting  fortlie  new  note, — 
the  note  in  suit  was  for  tbe  amount  of  the  old  note  and  such  agent's  expenses, — 
held  that  the  defendants  not  iiaving  proved  the  facta  as  aiiegcd  in  their  aobwer, 
and  not  having  asked  to  amend,  they  hud  "  faiied  to  substantiate  their  de- 
fence," and  that  the  piainti^  were  entitled  to  recover  {Oatper  v.  AdaTru,  28 
Barb.  441). 

b.  In  Codd  V.  Jiailibone  (19  N.  T.  89),  it  was  held  that,  the  answer  being  ustuy 
proof  of  a  violation  of  the  staluta  prohibiting  banlts  from  paying  out  paper 
discounted  at  less  than  par,  was  a  failure  of  proof. 

e.  Where  the  cause  of  action  alleged  in  the  complaint  is  a  converdoa  of 
personal  proiiertv,  and  the  proof  is  a  breach  of  duty  in  respect  of  such  pro- 

eirty,  e.  g.,  a  mIc  of  it  by  an  ageot  at  a  ]e»a  price  than  iuslnicted.  It  is  » 
iiure  of  proof  (Moora  v.  McKiibtn,  &■&  Barb.  34(i). 

d.  Where  the  complaint  in  an  action  by  an  assignee  of  personal  proper^', 
alleged  a  conversion  sutwei^ucnt  to  the  as^^igtiinent,  nnd  on  tlie  trial  the  plain- 
tiff nve  evidence  to  sustain  the  allegations  in  tiie  complaint,  held  that  he 
could  not  afterwards  prove  and  recover  on  a  conversion  anterior  to  the  assign. 
.    L. . :-_„,^  butar  -" — ;— 1-  j:..i__ » 


KCtion  from  that  alleged  in  the  complaint  ( WlUOaker  y.  Uerrili,  80  Barb.  369). 

e.  An  allegation  that  a  certain  valuation  siiould  be  made  by  A.  &  B,,  and 
that  if  they  were  unable  to  agree  that  tliey  should  select  a  third  as  umpire, 
that. they  did  disagree,  and  selecled  a  third  aa  ampire,  is  not  sustahied  by 
proof  of  an  aereement  that  tlie  third  person  was  to  lie  selected  as  a  third 
arhitrstor,  and  held  liiat  there  was  a  &ilureof  proof  (^yon  v.  Bloaom,  i  Duer, 
818). 

Bee  as  to  amending  pleadings  in  actions  against  partners  (Laws  1863,  ch,  476). 
/.  An  objection  that  the  case  made  by  tjie  proof,  varies  from  that  stated  in  th« 
complaint,  should  bo  dialinctly  made  at  the  trial  (J^ania  v.  Brads/,  la  Abb.  173). 
Bncb  an  objection  is  not  embraced  in  a  motion  to  nonsuit  on  the  ground  that  no 
eotiM  of  action  has  tieen  sliown.  There  is  a  distinction  between  objecting 
that  no  oiuK  of  acdon  liaa  been  proved,  and  that  l&i  eauas  of  aetioa  aucged  in 
tlu  eomptaint  has  not  Ijeen  proved.  And  on  a  trial  by  the  court,  the  objection 
that  there  is  a  failure  of  proof  is  not  embraced  in  a  general  exception  to  the 
decidon  on  the  facts  itnd  the  law  (Btiknap  r.  Seahg,  14  N.  Y.  143 ;  Partoiu  v. 
Suydam,  3  E.  D.  Smith,  280). 

g.  If  the  court  or  a  referee  erroneously  bold  a  variance  to  be  a  &ilure  of 
proof,  the  only  mode  of  rectifying  the  error  is  by  an  exception  and  an  appeal 
from  the  judgment  [Oatper,  v.  Aditmi,  24  Barb.  388). 

Bee  note  to  section  109. 

§  17:!.  [148.]  (Am'd  IS49,  1851,  1859.)  Ecifting  tuila. 
Amendments  of  course  and  afUv  allowance  of  demxirrer. 

(1.)  Any  pleadiD<r  may  be  once  amended  by  the  party  of  course, 
without  costs,  and  witliout  prejudice  to  tlie  proceedings  already 
liad,  at  any  time  witliin  twenty  days  after  it  is  served,  orat  any 
time  before  the  period  fur  answering  it  expires,  or  it  can  be  so 
amended  at  any  time  witliin  twenty  days  after  the  service  of 
the  answer  or  demurrer  to  such  pleading,  unless  it  be  made 
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!(fiippeai-  to  tlie  coart  that  it  was  done  for  the  piirposee  of 
delaj,  and  the  plaintiff  or  defendant  will  thereby  lose  the  benefit 
of  a  circuit  or  term  for  which  the  cause  is  or  may  be  noticed ; 
aad  if  it  appear  to  the  court  tliat  euch  amendment  was  made 
for  such  purpose,  the  same  ma;  be  stricken  out,  and  Buch  terms 
imposed  as  to  the  conrt  may  seem  jnst.  In  such  case  a  copy  of 
the  amended  pleading  must  be  served  on  the  adverse  party. 

(2.)  After  the  decision  of  a  demurrer,  either  at  a  general  or 
special  term,  the  court  may,  in  its  discretion,  if  it  appear  that 
the  demurrer  was  interposed  in  good  faith,  allow  the  party  to 
plead  over  upon  euph  terms  as  may  be  just. 

(3.)  If  tlie  demnh-er  bu  allowed  for  the  cause  mentioned  in 
the  fifth  subdivision  of  section  144,  the  court,  may  in  its  die-' 
cretion  and  upon  such  terms  as  may  be  just,  order  the  action  to 
be  divided  into  as  many  actions  as  may  be  necessary  to  the 
proper  detcrmiaation  of  thu  caused  of  action  therein  mentioned. 

a.  Nerar  aaat^naaat. — The  ameDdment  of  the  compliuiit  under  this  Bection 
takes  tbe  p1i>ce  of  a  "  new  SBsignment "  {Sleaart  v.  WaJlU,  80  Barb.  844). 

J.  Bta7  of  prooBedliigK.^The  right  to  amend  of  coareo  ia  not  per  w  a  stay 
of  proceodtniFS  Cbwon  v.  WhaUm,  1  Code  Rep.  N.  8.  37:  see  Piumi  t.  Whivpk, 
17  How.  411). 


e.  Amandmant  after  declafon  on  demurrer. — The  third  paragraph  of  thla 


dL  Wh( 


ipplies  to  BCtloaB  in  the  different  classes  specified  ii 


^berea  demurrer  Is  interposed  which  the  pleader  could  not  have  sap- 
poeed  would  dispose  of  the  case  on  the  merits,  it  cannot  lie  deemed  to  have 
been  put  in  in  good  faith  (Oagood  v.  Wittdney  10  A.bb.  184).  If  alter  such  a  de- 
murrer is  overruled  with  leave  to  answer  within  a  ccrtam  time,  the  defend- 
ant omits  to  answer,  be  should  not  afterwards  he  admitted  to  answer  unless 
he  shows  be  has  a  meritorious  defence.    (I(L)  ' 

e.  Where  only  part  of  an  answer  Is  demurred  to,  the  defendant  nnder  a 
leave  to  amend  can  onij  amend  tlie  portion  of  the  answer  to  which  tbe 
demnirer  referred  and  cannot  set  up  any  new  defence,  but  he  maj  add  to  the 
pait  demurred  to,  anytliing  which  would  perfect  or  strenglben  the  defence  as 
originally,  made  {FiAUa  v.  CardU,  3B  How.  173 ;  18  Abb.  280). 

/  On  the  decision  of  a  demurrer  leave  to  amend  the  pleading  demurred 
to  may  be  reserved,  but  the  court  cannot  order  tho  pleadiiig  to  be  amended 
(Lard  V.  Vredand,  18  Abb.  196). 

g.  To  what  oaiM  thla  aectlon  appliea.— No  one  will  construe  this  section 
M  allowing  amendments  which  the  court  is  probibllod  (Tom  allowing,  upon 
ipedal  application  {SpmUding  v.  Spaulding,  3  How.  800;  1  Code  Rep.  64).    It 


api:dies  only  to  cases  where  Uie  fir^t  pleading  put  in  is  regular;  for  if  the  on- 
posite  party  on  receiving  an  irregular  pleading  prepare  lo  move  to  set  it  aMoe 
for  irregularity,  the  party  pleading  it  cannot  amend  without  payment  of  the 

Mits  of  the  opposite  party  (IfifJtanu  V.  Wilkini 

ow.  8ST).    It  does  not  authorize  the  amendne 


„ ,         ,      ,  .  „  .   d  without  payment  of  the 

costsof  the  opposite  party  (ITiatanuv.  WHkinaan.l  Code  Rep.  N.  &.  30;  6 
How.  8ST).  It  does  not  authorize  the  amendment  of  the  summons  of  course 
{DOIeev.  Maton,  1  Code  Rep.  37;  arCrans\.  MouUon,  1  Code  Rep.  N.8,  167; 
8  Sand.  786 ;  Fiiloaer  v.  Laughlin,  12  Abb.  IM). 

h.  What  ia  an  emanded  pleading  ? — Where  a  pleading  was  served  mOumt 
a  verification,  and  afterwards  re-iemed  without  aitcrntion  but  leith  a  veriflca- 
tiOD,  it  was  held  that  the  pleading  last  served  was  not  an  amended  pleading, 
and  might  be  disregarded  (Owrgt  v.  M'Aws,  1  Code  Rep.  N.  8.  816 ;  6  How. 
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900^  And  In  BnyilfT  t.  WHU  (6  How.  831),  wliere  ta  answer  was  put  in,  ftn( 
afterwards  ths  defendant  served  another  answer  which  be  called  an  aitiendet 
answer,  and  which  in  form  and  pliraseolo^y  differed  from  the  one  first  serred 
bat  Ite  i»grU  efftet  amounted  to  the  aanie  thiog,  Welles,  J.,  held  that  the  answei 
secondly  put  in  was  not  an  atnended  anttoer,  and  that  the  defendant  had  nt 
right  to  put  it  in,  because  it  was  identical  in  legal  effect  with  the  answer  fire 
•erred ;  and  he  ordered  the  answer  secondly  serred  to  be  struck  out.  Propot 
I;  speaking  the  rame  of  a  party  is  not  a  part  of  the  pleadings,  therefore 
stribin;;  out  the  name  of  apart;  oaly  chanf^  the  parties  tn  the  action  anc 
leares  the  pleadings  Che  same,  a  change  of  parties  does  not  amend  tiie  plead 
iaee  [BUlingt  v.  Baker,  6  Abb.  216).  tfee  ante,  p.  i(03,  e.  The  &ct  that  portion] 
oia  complaint  are  on  motion  struck  out  as  irrelcTant,  is  not  an  amendment 
of  the  complaint  within  Ibis  section  {Rou  v.  Dintmore,  20  How.  338 ;  18  Abb 
4).  And  where  portions  of  a  complaint  are  on  motion  struck  out  as  irrelevant 
tt  is  not  necessary  to  serve  a  copj  of  the  complaint  without  the  parte  stnicl 
out  {Id.)  The  party  upon  whom  an  amended  pleading  is  served  is  notatlibertj 
lo  disregard  it  because  he  deems  it  incoosiEtent  with  the  original  {^xmeer  v. 
Tooker,  13  Abb.  353). 

a.  Amendment  of  oonrse,  Inw-lut  oaaas: — "  The  right  to  amend  [of  eour^' 
ii  nbitAute,  tuigeet  only  to  lAe  poaer  of  l/te  court  to  ttriks  out  for  eavu  i^owrt.  H 
the  amendment  is  made  in  good  faith,  and  not  for  the  purpose  ofdelay,  it  can- 
not be  stricken  out,  although  the  efitct  may  be  to  deprive  the  opposite  partj 
of  the  l>enefit  of  a  circuit  or  term.  The  court  must  pass  upon  tlie  question  of 
intent  as  well  as  of  the  efiect,  and  be  satisfied  (hat  it  was  made  for  the  purpoet 
ofdelay,  and  that  such  will  be  Ctis  effect  of  it  before  it  can  be  stricken  out. 
The  statute  does  not  authoriie  the  party  [on  whom  the  amended  pleading  is 
served]  to  decide  in  the  Srsl  instance  and  disregard  it  at  his  peril,  leaving  the 
right  of  the  parties  to  be  subsequently  settled  upon  motion,  hut  provides  for  ■ 
decision  upon  the  good  futh  and  propriety  of  the  amended  pleading  before 
any  other  proceedings  are  had  in  the  action,  which  may  affect  the  tights  of 
the  parties  "  {Griffin  v.  OoJi^n,  8  How.  452 ;  and  see  fhrrarid  v.  Herbenon,  3  Duer 
638 ;  Cotwr  v.  Joneii.  4  Sand,  699  ;  Thompson  v.  mnford,  ]]  How.  373 ;  Bur- 
rail  V.  2ioor«,  B  Duer,  654 ;  Rogert  v.  RaObun.  8  How.  466 ;  Spencer  v.  Tooker. 
12  Abb.  3531  .But  where  an  amended  aneiner  it  tertedfor  delo]/,  andat  ao  late  a 
juriod  a*  to  Oava  the  eauee  ot^r  the  cireuU,  it  may  be  treated  a»  a  nullity  [Alien,  v. 
Comptm,  8  How.  251V  The  cause  was  at  issue  on  the  2(»b  February,  and  on 
the  same  day  plaintiff  served  notice  of  trial  and  inquest  for  the  14lh  of  March, 
and  on  the  9t!i  of  March  defendant  screed  an  amended  answer.  PlainliQ's  at- 
torney  disregarded  tiie  amended  answer,  and  took  an  inquest,  and  then  moved 
to  strike  out  the  amended  anawer.  The  motion  was  opposed  on  an  oflidavil 
of  the  defendant's  attorney,  in  which  he  swore  that  his  client  informed  him  of 
two  grounds  of  defence  at  the  time  of  his  retainer,  namely,  set-off  and  wani 
of  consideration  for  the  making  of  the  note  sued  on ;  but  he  concluded  that 
the  set-off  would  be  sufficient,  and  therefore  did  not  include  the  other  defence 
in  tlie  original  anawer ;  but  that  when  the  plaintiff  denied  the  set-off'  in  his 
reply,  he  considered  it  better  to  amend  the  answer  by  inserting  the  other  de- 
fence.    Bhankland,  J.,  granted  the  motion  with  coats 

b.  In  VandirbiU  v.  Sleeker,  (4  Abb.  289)  the  amended  answer  [the  amend- 
ment being  of  a  mere  clerical  error]  was  served  five  daj's  before  the  circuit. 
Plaintiff' returned  it,  and  proceeded^;  and  Eraot,  J.,  held  thai  he  was  right  In 
so  doing,  the  design  to  drlay  tieing  manifest ;  and  that  in  such  cases  the 
question  of  good  iaith  might  be  raised  af  ■' — -— -'■ 


J.  'Where  au  action  was  commenced  by  service  of  a  summons  without  a 
compltunt,  and  the  defendant  suffered  Judgment  by  default,  without  demand- 
ing a  copy  of  the  complaint,  the  judgment  was  afterwards  set  aside,  with 
leave  to  defendant  to  answer  within  twenty' days  after  service  of  a  copv  of 
of  the  complaint ;  held,  that  the  plaintiff  might  serve  an  amended  comfMint 
without  first  serving  the  original  {Plumb  v.  Whippid,  7  How.  4U). 

d.  A  party  having  amended  his  pleading  once,  altbongb  ^  leave  of  tho 
court,  hJs  right  lo  amend  of  course  is  gone,  and  he  cannot  ag^  amend  nith- 
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oat  leave  UetvUntan  \.  (hJutn.  I  Dner,  631 ;  WMe  v.  JUayor  qf  N.  T.  S  Abb. 
323 ;  14  How.  483).  But  alter  an  order  obtained  by  the  defendant  re^niring 
the  plaintiff  to  make  cert&In  piula  of  the  complaint  definite  and  certain,  the 
plaintiff  tnaj  of  course,  and  without  any  leave  of  the  court,  make  amend- 
msnts  other  than  those  required  by  the  order,  and  not  inconsintent  there- 
with. {Id.)  Thus,  where  an  order  made  before  answer,  granting  a  motion  to 
stri^  out  parts  of  s  compl^nt  as  irrelevant  contained  a  clause  reserving 
leave  to  pluntiff  to  amend  hia  summons  and  complaint,  plaintiff  amended  his 
gummona  purBuant  to  the  leave  reserved  and  gave  notice  that  he  declined  to 
amend  his  complaint,  the  defendants  subsequently  answered  and  then  the 
pfauniiCT  served  an  amended  complaint,  the  court  denied  a  motion  to  Bet  It 
tuide,  holding  that  the  order  striking  out  parts  of  the  complaint  as  Irrelevant 
was  not  each  an  amendment  as  lock  away  the  plalntiiTB  right  to  amend  once 
tieoaite[Botf7.J)inimore,  12  Abb.  4;  20  How.  326). 

a.  Where  the  complaint  was  served  on  May  12,  and  an  order  made  June  26, 
on  defendant's  motion  requiring  tiie  plaintiff  to  make  certain  parts  of  his  com- 
plaint deSnite  and  certain,  and  striking  oat  certain  other  parts,  but  spfeciying 
no  time  within  which  the  amendments  were  to  be  made,  the  plalntin,  on  fTov. 
1,  served  an  amended  complaint,  containing  moat  of  the  matter  directed  by  the 
order  la  be  stricken  out,  together  with  other  allegations  not  contained  In  the 
origiual  complaint    The  defendant  moved  to  set  aside  the  amended  com- 

?lamt  for  irregularity,  on  the  ground  that,  (1)  It  waa  not  served  in  time ;  (2) 
hat  it  contained  matter  ordered  to  be  atrickcn  ont  of  the  original  complaint ; 
and  (3)  That  under  the  form  of  an  amended  complaint,  a  new  complaint, 
on  a  different  cause  of  action,  had  been  introduced.  The  motion  was  denied 
without  prqudice  »  the  defendant's  right  to  move  to  strike  out  aa  irrelevant 
or  redundant,  any  of  the  matter  stricken  from  the  oilginal  complaint,  and  re- 
inserted in  tLe  amended  one  (JeroCunon  v.  Oolien,  I  Duer,  (131).  It  was  held 
that  an  answer  containing  deniala  only,  cannot  be  amended  of  anirm,  but 
answers  containing  new  matter  may  {Farrand  v.  Ileriaon,  S  Duer,  655  ; 
Piamb  V.  ff^Hjpii,  7  How.  411  ;  Tovinxnd  v.  Platl.  3  Abb.  325  ;  Lampton  v. 
M-Queen,  IS  How.  34G).    Semlite,  It  is  otherwise  since  the  amendment  0(1859. 

b.  Within  i7hat  tjme. — A  complaint  may  be  amendedof  coarse  at  any  time 
within  twenty  days  after  service  thereof  (C^v.Jfoftsr^,  1  Code  Rep.  133);  or 
within  twenty  days  after  an  answer  or  amended  answer  has  been  served  (iSsn«a> 
CmiUii  Bk-r.  QarUn{jhffutt,  4  How,  174);  and  although  more  than  twenty 
days  have  elapsed  fh>m  the  service  of  the  orl^nal  answer  and  replication 
thereto,  the  amended  answer  may  cause  a  necessity  for  an  amended  complaint. 
(K)  "^ 

«.  Where  a  defbndattt  property  serves  his  answer  by  mail,  he  has  forty  days 
thereafter,  within  which  lo  serve  an  amended  anawer  {Washhum  v.  Berriek.  4 
How.  15). 

d.  When  after  an  answer  the  pluntiff  no&;ed  the  cause  for  trial,  and,  no 
affidavits  of  merits  havhig  been  filed  or  served,  took  an  [nquest  on  the  second 
day  of  the  circuit,  and  entered  judgment,  the  defendant  within  the  time  al- 
lowed for  an  amendment  of  course,  but  after  the  judgment  was  entered, 
served  an  amended  answer,  and  then  moved  to  set  aside  thcjudgment.  It  was 
held  that  the  Judgment  was  regular,  otherwise  the  amendment  would  have 
prejudiced  the  proceedings  already  had  (PJumiv.  FVA^ipI«,THow.  411  ;see  At*- 
k>»  V.  Whabn,  1  Code  B^.  N.  6.  37). 

*.  A  notice  of  motion  for  Judgment  on  account  of  the  frivolousness  of  the 
answer  does  not  deprive  the  defendant  of  the  right  to  amend  of  course.  He 
may  notwithstanding  such  notice  amend  within  twenty  days  after  the  answer 
Is  served,  and  such  amendment  will  be  snfBcient  to  defeat  the  motion  fbr 
Judgment  {B-urraU  v.  Moore,  5  Duer,  654). 

/.  After  service  of  a  summons  and  complaint,  and  before  defendant's  time  to 
answer  expired,  plaintiff  served  an  amended  complunt  Atthe  expiration  of 
twenty  days  &om  the  time  of  service  of  the  original  complaint,  plaintiff  en- 
tered Jud^ent  1  held,  that  the  defendant  bad  twenty  days  &om  the  serrice  of 
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the  amended  complEdnt  in  which  to  taswer  or  demur  thereto  (Dielitrtint  v. 
l}amUlei,  1  Codeltep.  37) ;  but  tenUik  aller  issue,  notice  of  trial,  and  the  eiam- 
inUton  of  &  witnesa  under  g  891,  it  la  too  Ute  Tor  b  defendant  to  amend  of 
course,  allbougb  twenty  days  have  not  elapsed  since  the  answer  was  serred 

(S/tiNtec  V.  wsu,  6  How.  my 

f.  After  a  demurrer  to  an  answer,  the  defendant  maj  serve  an  amended  an- 
swer of  course  within  twenty  dajs,  if  he  has  not  provlouBl;  amended  of  course 
iWMte  T.  Mayor  of  21'.  T.,  6  Abb.  323 ;  14  How.  495) ;  although  before  demur- 
ring to  the  answer  the  plaintiff  hnii  obtained  on  motion  an  onier  to  slriite  out 
parts  of  it  with  leave  to  the  defendant  to  ameud  on  terms,  which  be  had  not 
done  [Goopar  v.  Jonet,  4  Sand.  699).  The  only  limit  to  the  right  to  ainend  of 
course  after  a  demurrer  ip,  tliat  it  shall  not  be  done  for  the  purpose  of  delay. 
{lb,)  8o  held  where,  on  December  20,  an  order  was  made  striking  out  ponions 
of  the  answer,  with  leave  lo  the  defendant  to  amend  bis  answer  on  payment 
of  costs.  On  January  15,  the  defendant  not  baring  amended,  the  plamufi  de- 
murred [o  the  answer,  and  noticed  the  demurrer  for  argument.  Ou  Jonunry 
SO,  the  defendant  served  an  amended  answer,  and  it  was  held  he  might  do  so 
without  paying  any  costs.    (lb.) 

g.  Hxtant  of  amendnisnt  of  oonrae. — The  plaintiff  cannot  by  an  amend- 
ment of  course,  stikeout  thenamcaof  any  of  the  parties  who  have  beenserved 
with  Hie  summons  (Buiiea  v.  Spear.  3  Code  Rep,  180 ;  ChoM  v.  Dunham,  1 
Paige,  673  ;  see  artte,  p.  174,  b),  nor  without  amending  his  summons,  introduce 
the  names  of  additional  defeudnnts  (VoUmBtr  r.  Laughlin,  12  Abb.  105),  nor  in- 
troduce circu instances  happening  alter  tbe  commencement  of  tlie  action  (Uam- 
/<wer  V.  Horiift^r,  1  Code  Kep.  N.  S.  180) ;  he  may  probably  change  the  place 
of  trial  named  in  tbe  complaint  (see  pp.  1'47,  a,  148,  c,  anU) ;  and  he  mav  insert 
"  other  allegations  material  lo  the  cose"  {Jeroliman  v.  Cohtn,  1  Duer,  iSS);  or 
insert  any  new  or  additional  cause  of  action  or  defence  that  can  properly  be 
united  (Maaan  v.  WMUrls,  1  Abb.  86 ;  4  Duer,  611 ;  Tounuend  t.  Piatt,  8  Abbt 
823 ;  Thomptoa  y.  Minford.  11  How,  373 ;  Qnjpn  t,  OAm,  13  How.  451 ; 
Spsneer  v.  Tooker.  12  Abb.  854 ;  31  How.  233 ;  Maeqwen  v.  Babcotk, 
18  Abb.  208:  Byiman  t.  Semtmd.  18  How.  373;  Fidden,  v.  CattOi,  26 
How.  178 ;  IB  Abb.  289).  Thus,  where  the  originiil  answer  contained  a  coun- 
ter-claim, and  the  defendants  afterwards  amended  by  striking  out  the  counter- 
claim and  betting  up  the  defence  of  the  statute  of  limitations,  beld  be  might  do 
so(H'ym/inT.  Bmwnrf,  IBHow.  372;  contra,  i^-ieM  v.  iforse,  8  How.  48  ;7/flUi«- 
ler  V.  Lieinf/ttsn,  S  id.  140).  A  complaint  cannot  be  amended  of  course,  so 
as  to  change  the  cause  of  action  from  one  for  a  money  demand  ou  con- 
tract to  one  for  rvWeiiOray  v.  Brovjn,  IS  How.  655).  Thus,  where  the  com- 
plaint was  in  the  usual  form  on  a  promissory  note,  it  was  held  that  tbe  plain- 
tiff  could  not  amend  of  course  by  making  it  an  action  to  charge  the  separate 
estate  of  a  married  woman.  (Jrf.)  'By  an  amendment  of  course,  a  party  nwy 
strike  out  a  cause  of  action  or  defence  (Waitoa  v.  Bnthmore,  15  Abb.  51). 

e.  It  is  irregular  for  a  plaintiff  lo  amend  his  complaint  as  regards  one  defen- 
dant without  notice  to  the  other  (^^lus^  v,  TaSlmadge,  15  Abb.  206). 

h.  Where  a  complaint  is  amended  of  course,  by  substituting  a  different 

arately  to  the  original  and  amended  compl^nts  (M'Graih  v.  Van  Wyek,  2 
Band.  651). 

a.  Alter  answer,  forming  an  issue,  the  place  of  trial  being  Albany  County, 
tbe  defendant  served  notice  of  motion  lo  change  tlie  place  of  trial,  for  conve- 
nience of  witnesses  lo  Schoharie  County ;  the  plaintiff  then  served  an  amended 
complaint,  the  only  amendment  being  a  change  of  the  place  of  trial  to  Schiie- 
jieclady  County, — held  that  the  defendant's  right  to  make  his  motion  was  not 
taken  away  by  such  amendment  (TWi  v.  Cromwell,  13  How.  79), 

b.  Amsndmeat  after  allowaaoe  of  demnrrer.^A  demurrer  interposed  in 
the  honest  belief  that  it  nia_,  prevail,  but  not  in  the  Expectation  of  disposing  of 
the  cause  on  its  merits,  is  not "  in  good  laith,"  and  leave  will  not  be  given  lo 
withdraw  it  and  put  in  an  answer  XOtgood  v.  Whittia^,  20  How.  74). 
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§173.  [149.]  (Am'd  1849,  1851,  1852.)  Eeitting  amta. 
Amendinent  hy  order. 

The  court  may,  before  or  after  judgment,  in  furtherance  of 
justice,  and  on  eucli  terms  as  maj  be  proper,  amend  any  plead- 
iiift,  process,  or  proceeding,  by  adding  or  striking  oat  the  name 
of  any  party;  or  by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect ;  or  by  inserting  other 
iillegations  material  to  the  case  ;  or,  when  the  amendment  does 
not  change  substantially  the  claim  or  defence,  by  conforming 
tlic  pleading  or  proceeding  to  the  facts  proved. 

a.  PaitlUon.— ThtB  section  applies  to  prc«eedinff»  foi  partition  (3  Iaws  ISCT, 
p.  504;  see  Cwghan  t.  Lmi.giiojt,  6  Abb.  860 ;  see  note  to  g  448,  pott). 

i.  Amendmsnt  oan  only  bo  ordeied  by  tha  aonit  In  ^hlah  the  aoUon 
la  conunanoed.— The  power  of  amendmeot  is  conllDed  to  the  court  in  whkh 
Ibe  sctioD  originated,  Bud  therefore  the  supieme  court  has  no  power  to  amend 
the  record  brought  into  It  on  lui  appeal  from  an  infedor  court  (Gould  v.  QUut, 
IB  Barb.  186).  The  application  to  amend  should  be  made  in  the  court  below  ; 
and  where  only  a  copy  is  sent  to  the  appellate  court,  after  an  amendment  ot 
the  original,  il  ia  of  course  to  allow  the  copy  to  be  amended  (iuyrtffrT.  8jtiffi», 
8  How.  350).  It  is  dovbtfUl  whether  an  appellate  court  can  amend  exceptiona, 
in  matter  either  of  form  or  substance  {Onondaga  Mat.  In*.  Co,  \.  Hinard,  9 
Corns.  98).  (The  court  of  appeats  has,  in  some  ciues,  directed  a  re-settlement 
of  the  cose  by  the  court  below.]  But  af(«r  argument  and  Judgment,  it  will 
not  set  aside  tbe  Judgment  and  stay  proceedings  to  enable  the  appellant  to 
make  an  application  to  the  court  below,  to  alter  the  atatement  of  llie  excep- 
tions taken  at  the  trial  (Fiieh  t.  Livingtion,  7  How.  410).  The  court  of  appeal* 
on  appeal  confonned  the  pleadings  to  the  proof  to  sustain  a  Judgment  fbr 
plaintiff  (PraU  v.  Jfudarm  ft  ft  (to.,  31  N.  Y.  805). 

^  Amemdmaiit  Ksnerally  before  trlaL — It  ia  very  much  a  matter  of  course 

.. ._  _. .!___  ...I. —  'Tial^  lo  amend  his  pleadtngs,  BO  as  to 

o  be  tilicated  upon  such  terms  aa  may 
no  reatricUon  upon  »he  power  of  the 
n  though  the  efibct  be  to  change  entirely 
uiB  wuuic  laiuMj  ui  Buiiuii  ui  uic  f^iuunds  of  defence.  It  is  only  when  a  party 
seeks  to  amend  his  pleadings  after  trial,  that  the  court  is  prohibited  ft'om  al- 
lowing an  amendment  which  would  subatanlially  change  the  cause  of  action 
or  the  defence  (IVoy  and  Bottoa  R  Jt.  Go.  7.  JBfci»,  11  How.  170 ;  Dagvene  v. 
Ormr,  3  Abb.  66).  The  court  will  grant  an  amendment  on  terms  Just  to  the 
opposilo  party,  whenever  it  can  see  thnt  Jvistice  will  be  furthered  by  It,  on 
some  reasonable  excuse  being  shown  for  the  defect  sought  to  be  rectified  {Uar- 
rington  v.  Siade,  23  Barb.  IW).  Thus  amendments  have  been  allowed ;  by 
changing  the  action  from  one  on  a  promissory  note  to  one  on  contract  (1  Code 
R27,  butseeSTHow.  17Bj;clianging  an  Rllegalion  from"  sererally  indorsed"  to 
"Jointly  indorsed"  (Bi-amt.  Gomtioek,  11  How.  1B7);  by  substituting  a  cause 
of  action  in  tpeeiai  contract  for  a  common  count  iJactton  t.  Sauitd/>ri,  1  Code 
Rep.  27) ;  by  adding  a  material  averment  [Keesc  v.  FuUeiion,  id.  63)  ;  by  subati- 
tntms  iJie  name  of  a  receiver  for  the  defendant  in  the  action  {Puiin  v.  WtbMla- 
KnlTu.  (%.,  13How.  393);  by  changing  the  pMntiff's  name  or  description 
{BaTM$  V.  Periru,  6  Barb.  303 ;  Jrmu  v.  Tol/iiu,  B  How.  SS4 ;  Davit  t.  Seiln-- 
mtrliom,  5  How.  440  j  FOmroyv.  Bperry,  16  id.  311;  and  see  as  to  partks 
cban^ng  their  name  pendbg  an  action.  Laws  1847,  ch.  464;  1860,  ch.  80>;  by 
striking  out  the  name  of  a  defendant  (Bsmu  v.  BroToon,  1  Code  Rep.  37) ;  by 
adding  a  Terification  (Bragg  v.  Bidcf(>rd,A  How.  31);  by  altering  tbe  prayer  of 
the  complaint  so  as  to  claim  the  property  itself,  and  damages  for  its  detention, 
Distead  of  praying  Jodgmeit  for  the  value  of  the  property  (Dowt  r.  Otwr,  S 
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How.  S78 ;  Bee,  bovever,  Morrv  t.  Beiifirrd,  IS  N.  T.  S6T) ;  by  increi^g  the 
amount  claimed  in  an  action  on  contract  Tur  the  recoverj  of  money  only,  even 
after  ft  re^y,  repeating  the  original  claim,  and  bolh  pleadings  verified  Mer- 
otont  V.  if.  r.  Lift  Int.  Co.,  2  Band.  656 ;  S  Code  Rep.  66, 87) ;  tbe  occasion  of 
the  mistake  being  Batiafaclorily  shown  (ul) ;  nnd  where  the  plaintiff  declared 
for  goodx  sold,  Uie  answer  Ret  up  that  they  were  sold  upon  a  credit  which  had 
not  expired,  plaintiff  moved  t«  amend  his  complaint  by  averring  that  the 
iroodA  wure  procured  through  fraudulent  representations  on  the  part  of  the  de- 
fendant. In  the  original  complaint  the  plaintiff  demanded  jud^ent  for 
$163  87,  that  being  the  contract  price  of  the  goodp.  In  the  comptamt  as  pro- 
posed to  be  amended,  lie  demanded  Judgment  for  the  tame  amouni,  averring 
that  to  be  the  value  of  the  goods.  The  amendment  was  allowed  {OhaptMta  v. 
WAb,  1  Code  Rep.  N.  S.  3fS).  But  where  a  plaintiff  purpoeeiy  commenced 
his  action  upon  contract,  with  a  view  to  obtain  an  advantage  he  could  not  ob- 
tain if  he  had  sued  in  tort,  having  secured  that  advantage,  he  will  not  be 
allowed  lo  amend  It  by  making  his  action  in  u>rt  (Laru  v.  Btavt  IB  Barb.  SI ; 
t  Abb.  80 ;  and  see  Sruirmit  v.  Bond,  16  Barb.  633 ;  Walla-  v.  BanutU,  16  N. 
T.  250;  Mayor  cfN.  7i.  POrlurYein  Steanuhip  Go.,Z\  How.  289;  Batitom  v. 
IFtfbnora,  )W  Baib.  104). 

a.  When  tbe  focts  alleged  in  a  complaint  do  not  constitute  a  cause  of 
action,  tbe  plaintiff  cannot  either  by  amendment  or  supplementaJ  complaint, 
incorporate  into  the  case  &cte  essential  to  a  cause  of  action  and  occurring  after 
the  action  was  commenced  (McCiJiough  v.  Colby,  4  Bosw.  603). 

b.  The  lact  that  an  answer  seta  up  the  defence  of  usury  is  no  reason  for  de- 
nying the  defendant  leave  to  amend  tbe  answer  as  to  other  defences  cont^ne^l 
Iher^n  IBrmen,  v.  MUehOl,  3  Abb.  481 ;  12  How.  408).  For  it  ia  said  that  the 
same  rule  as  to  amendments  applies  to  a  defence  of  usury  as  to  any  other  de- 
fence (Oi&'n  v.  Ganler,\  Kernan,  868;  Broanr.  Jfiio^JJ.  12How.408:2  Abb. 
481).  The  cases,  however,  only  go  the  length  of  holding  that  the  defence  of 
usury  being  in,  it  is  to  be  governed  by  the  same  rules  as  other  defences,  and 
Uie  question  remains  whether  the  de^ce  not  beins  in  at  all,  the  defenilant 
will  bepermitted,  under  cover  of  an  amendment  of  luB  answer,  to  introduce  such 
a  defence.  In  Itorrit  v.  SatteH}/  (6  Abb.  T4).  Hoffman,  J.,  reftised  such  permis- 
sion, as  did  Harris,  J.,  in  Bata  v.  Vonrhea  (7  How.  3S4).  The  refusal,  however, 
was  against  his  own  convictions  as  to  its  propriety,  and  because  the  practice  to 
disallow  such  amendjnents  had  become"  intrSeraU."  In  Qrani  v,  M'Cauohin, 
(4iii.216),  Parker.  J„  on  opcuinsaderault  taken  for  want  of&n  answer,  renised 
to  impose  the  terms  that  tlie  defendant  should  not  set  up  (he  defwce  of  usury. 
Ordinarily  the  court  will  not  give  leave  lo  amend  an  answer  for  the  purpose  of 
Interposing  the  defence  of  the  statute  of  limitntions  {Sa^ry  v.  iVl  7!  ^  Naa 
3<aen  B.  it.  Co.,  21  How.  455) ;  or  usury  or  any  defence  of  the  class  dcnom- 
tnated  unconscionable  {Xaeqaten  v.  Babeoek,  18  Abb.  208 ;  22  How.  220 ;  Otgood 
V.  WhiiOetta,  20  How.  72). 

e.  SummooB. — Leave  may  be  given  to  amend  the  summons  [ileDonald  v. 
WaltK,5  Abb.  68;  Deanv.  O'Brien,  13  Abb.  11);  or  a  copy  filed  (Van  IPyneftv, 
Hardy,  20  Hnw.  222).  An  application  for  leave  lo  amend  a  summons  must  be 
upon  notice  (ffeuri(i  v.  flo-nri/,  8  How.  J)46).  Leave  was  granted  a  plaintiff  to 
amend  his  summons  by  iucreasing  the  amount  demanded,  although  as  to  the 
increased  amount  the  effect  was  lo  deprive  the  defendant  of  tlie  benefit  of  the 
statute  of  limitations  (Z)^n«v.  0'Brun,\&  Abb.  11).  And  where  the  sum- 
mons was  signed  wilh  the  firm  name  of  two  attorneys  in  partnership,  and  the 
complaint  served  with  tbe  summons  was  signed  with  the  name  of  one  of  such 
attorneys  only,  and  all  subsequent  proceedings  are  had  in  the  name  of  the  at- 
torney who  signed  tbe  complaint,  the  court  alter  Judgment  amended  the  sum- 
mons by  snbetltutlng  the  name  of  the  attorney  for  tlie  firm  name  {Sluyttr  v. 
Smith,  2  Bosw.  673). 

<{.  Affidavit*. — The  affldavlts  on  which  an  attachment  issued  may  be  amend> 
ed  (Fiirman  v.  Walter,  18  How.  360 ;  see  p.  357,  <f,  e,  and  §  4flfl,  port.) 

e.  Attaotunent. — A  warrant  of  attachment  may  be  amended  IKimim  r. 
MarOaa,  10  Abb.  424). 
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a.  Uadertaklns.— An  undertaUng  on  arrest  (&llinger  v.  Oardna;  3  Abb. 
443  1  IS  How.  881) :  an  undertaking  on  appea  [Wittm  t.  AUen,  8  How.  369  ; 
Bttnu  T.  Battuu,  t  Code  Rep.  63 ;  Schermerhom  v.  Ai>der»on,  1  Coma.  430) ; 
an  undertaking  on  an  attachment  (JTuMm  t.  Mart/iaS,  10  Abb.  424),  maj  be 
amended. 

b.  Theo 


)t  aside. — It  has  been  the  practice  to  allow 
a  putj  oppoMng  a  motion  to  set  saide  proceedings  for  some  alleged  defect 
therein,  to  amend  the  defects  compl^ned  of  witnout  a  new  motion  on  Mb 
part,  when  the  amendment  proposed  is  proper  in  it.aei(  {^^ia]<Ung  t.  f^xiiding, 
1  Code  Rep.  M ;  8  How.  297 ;  see  Wsart  v.  Soctim,  1  Code  Rep.  lOS ;  3  How. 
397 ;  Ka»am  t.  UanhaU,  10  Abb.  424 ;  Sherman  y.  F'rtatn,  %  Abb.  38). 

d  ITnaathoilxsd  anusndmsiit. — Where  a  party  makea  an  unauthorized 
amendment,  the  remedy  of  the  opposite  party  is  to  refiise  to  accept,  or  to  re- 
turn promptly  the  amended  pleading,  or  to  give  notice  that  he  disregards 
BQch  amended  pleading  and  stating  bis  reasons  Tor  doing  so  (/'iiiltni'tfr'  r.  Laugh- 
Ua.  12  Abb.  105 ;  HMuler  v.  LtvingiUm.  9  How.  140).  ReceiTing  such  an 
amended  pleading,  and  retitiniiu  it  sixteen  days  without  sucU  notice  was  beld 
a  waiver  of  objections  to  it  (Ho&Uter  v.  lAvingtton,  9  How.  140) ;  so  was  ob- 
taining an  order  to  answer  such  amended  pleading  held  a  waiver  of  Uie  ob- 
jection (til),  if  the  party  persisla  in  serring  such  amended  pleading  or  does 
not  withdraw  It,  the  parly  on  whom  it  is  served  may  move  to  have  it  struck, 
oat  or  set  aude  as  irregtUar  (FoO«uKr  v.  LavghUn,  12  Abb.  lOS). 

e.  AmradmeDt  on  ^e  trial.— The  court  or  referee  cannot,  vpffn  the  trial. 
Older  an  amendment  which  amounts  to  a  new  cause  of  action  or  defence 
(Uiuoa  Bani  y.  Matt,  18  How.  606 ;  10  Abb.  ST3 ;  11  Abb.  42 ;  and  see  K.  T. 
MttMed  Itoh  Workf  v.  SmilA.  4  Duer,  362 ;  WaMAeim  v.  SkAel,  1  Hilton  4S ; 
BotUtu  V.  RieAardtim,  2  Bosw.  248),  Leave  to  amend  an  answer,  or  maW  a 
new  issue  pending  a  reference  was  denied  (Codes  v.  JBo^Tord,  IS  Abb.  207 ; 
Harit  V.  Oarr,  7  How.  311) ;  and  so  of  a  complaint  {SrUi**  v.  Omin,  19  How. 
S3S).  Subject  to  the  foregoing  limitation  Uiere  is  no  restriction  upon  the 
power  of  amendment  of  pleadings  on  the  trial,  where  the  amendment  is  in 
forthcrance  of  jnatice  ( Van  Jlei*  v.  Bveh,  14  Abb.  88 ;  Beardtl^  v.  Stoiwr,  7 
How.  2S4 :  Dagwrrg  v.  Oritr,  3  Abb.  86).  And  tntMe,  that  pending  a  trial 
before  a  referee,  the  court  Tnag,  on  terms,  make  an  order  to  amend  in  any  re- 
spect, thus,  pending  the  trial  of  an  action  before  a  referee,  the  court  allowed 
SD  amendment  by  striking  out  the  name  of  one  of  the  plainitlTs,  and  alleging 
an  assignment  by  bira  to  nis  co-plainlifT  (Hohna  v.  Schermerhom,  6  How.  440 , 
see  CboU  v.  Jta^ord,  IS  Abb.  307 ;  Union  Bank  v.  MoU,  supra ;  and  see  I'tv- 
ualings  on  trial  before  rqfereet,  piut.) 

/.  On  the  trial  of  an  action  of  ejectment,  brOQght  in  the  names  of  several 
plaintifis,  the  defendant's  counsel,  upon  the  opening  of  the  ca^e,  moved  for 
judgment  on  the  ground  tbkt  the  compl^nt  did  not  stale  facia  sutflcient  to 
constitute  a  cause  of  action  in  favor  of  cither  of  the  pluinliBs  separately,  or 
In  Ekvor  of  all  of  them  Jointly ;  whereupon  the  plaintifTa'  counsel  offered  to 
rely  upon  the  title  of  F.  8.,  one  of  the  plaintiffs,  and  moved  for  leave  to  amend 
the  complaint  so  as  to  set  up  the  title  in  him  alone.  Tlic  judge  pemiitlted 
the  trial  to  proceed,  upon  the  offer  of  the  plaintiitb'  counsel  (o  rely  exclusively 
tipou  the  title  of  F.  S.,  leaving  the  plainti^  to  apply  for  leave  to  amend  (A. 
Mn  V.  NortArup,  23  Barb.  28). 

g.  Where  the  defence  of  a  former  action  pending  is  Interposed,  it  is  not  pro- 
per to  make  an  order  on  the  trial,  allowing  the  plaintiff  to  eater  a  rule  dis- 
continuiug  the  former  action,  and  thereupon  to  overrule  such  defence  {BedeS 
v.JfewdI,I3BBrb.  188). 

A.  In  on  action  for  for  an  aseault  the  complaint  charged,  that  the  defendant 
assaulted  and  best  the  platntiff;  on  the  trial  plaintiff  was  permitted  to  amend 
his  complaint,  without  terms,  by  inserting  that  defendant  at  the  same  time  and 

Etace  "  wounded  plaintiff,  and  bit  off  both  bia  ears"  (Huoia*  t.  J)t  Mart,  13 
low.  83»). 
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a.  A  comiilfttnt  was  amended  on  the  trial,  by  innerUng  a  cUm  for  ipedal 
damages  {Miller  v.  Oarling,  13  How.  208). 

(.  Wbere  the  parties  go  to  trial  on  imperfect  pleadings,  but  with  a  foil  onder- 
etanding  of  their  rigliis  and  neither  party  is  laben  b;  sarprise,  the  court  will 
allow  such  amendments  as  may  be  necesaan'  to  conform  tne  complunt  to  the 
fikcts  proved  {l/imler  v.  Budtan  Biver  Iron  (h.,  30  Barb.  4B3). 

e.  A  pleading  may  be  made  to  conform  to  the  proof;  immaterial  allegations 
may  be  disregarded,  immaterial  evidence  rejected,  and  such  Jadgmcnt  may 
be  directed  as  the  (acts  and  Che  taw  of  the  case  require  {G/mung  t.  Coming, 
1  Code  Rep.  N.  S.  851:  3  Belden,  07;  Faz  v.  }hint,  8  How.  13;  MarUn  t. 
KanouM,  2  Abb.  381 ;  Oetly  v.  ffudwn  R.  R.  B.  Co..  6  How,  270 ;  Qatar  t. 
Adami.  24  Barb,  2S7 ;  Wood  v.  Wood.  28  id,  85B ;  Dicker  v.  UalOea*,  6  Sand. 
445 ;  D-i'ieh);  v.  Tyler.  15  How.  380 ;  Hva  v.  6mld,  S  Keman,  137 ;  Bk.  ^ 
J^tana  v.  Magee.  30  N.  Y.  380 :   Van  Diaer  v.  Bom,  21  N.  Y.  531). 

d.  Amendment  after  the  trial.— Afler  a  trial  baa  been  had  and  the  defend- 
ant's case  fully  developed,  if  the  plainlilf  amends  bis  complaint,  he  shouid 
elect  upon  what  averments  he  will  rest  bis  case,  and  should  not  be  permitted 
to  speculate  on  the  chances  of  proof  by  complaining  in  the  alifmative  upon 
Inconsistent  statemenls  l,Sallu>  v.  Genin,  8  Bosw.  (31) ;  8  Abb,  354 ;  17  How. 
800).  And  where  a  trial  has  been  had  in  which  the  whole  case  was  developed 
and  the  plaintiff  continued  to  insist  on  his  right  to  recover  on  the  ftcts  alleged 
in  the  complaint  until  two  years  and  three  months  alter  the  trial,  and  eight 
months  after  the  court  on  appeal  had  decided  that  on  those  facts  he  could  not 
recover, — held  that  if  the  plaintiff  could  be  permitted  to  amend  by  subslan- 
tlally  changing  his  cause  of  action,  it  should  only  he  on  payment  of  all  the 
costs  accrued  since  the  original  complaint  was  filed,  {Id.)  In  that  case  the 
application  to  amend  was  denied  (see  Johnum  v.  McInUjth,  81  Barb.  387) ;  and 
(Semble,)  that  after  trial  the  court  should  not  allow  a  compMnt  lo  bo  amended 
by  inserting  claims  known  to  plaintilf  at  the  commencement  of  the  actioD 
(jBuienv-JStinfeH,!!  Abb.  881;  and  see  «i«i»  v.  Jiad/OTrf,18Abb.  307).  Where 
the  complaint  might  have  been  amended  on  the  trial,  but  is  not  in  fact,  and 
proof  is  ^ven  sufficient  to  constitute  a  cause  of  action,  the  court  after  the  trial 
will  amend  the  complaint  nune  pro  tune  {Colenuin  v.  Playtled,  38  Barb.  27; 
and  see  Lourwburs/  v.  Pardg,  IS  N.  Y.  516 :  PraU  v.  Hudton  S.  B.  Oo.,  31  N.  Y. 
805). 

0.  Amendment  of  verdict. — The  verdict  of  a  Jury  may  be  amended  so  as 
Ui  conform  lo  the  fucts,  where  tiiere  Is  no  doubl  as  to  such  facts  (eitlicr  from 
certificate  of  tlie  judge  or  otherwise)  and  of  the  real  intentions  of  the  Juiy 
{Burluiru  v.  TMitls,  7  How.  21). 

/  Amendment  after  verdict  or  report  of  Referee. — Afler  a  decision  of 
A  referee  in  favor  of  a  defendant  and  upon  evidence  of  facts  not  embraced 
within  the  answer,  it  is  erroneous  to  allow  an  amendment  of  the  answer  to 
niaUe  it  conform  lo  the  proof  on  the  trial  {Johnaan  v.  Melnloth,  31  Barb.  372). 

g.  A  defendant,  after  virtually  trying  one  defence  and  failinz  In  it,  will  not 
be  allowed  to  withdraw  the  same  and  set  up  one  entirely  dinercnt  {Wiilet  v. 
Fai/tneeaiher,  1  Barb.  72). 

A.  In  an  action  for  a  tort,  namely,  for  unlawfiilly  converting  a  promissory 
note,  the  plaintiff,  al^er  verdict  for  the  defendant,  asked  leave  to  amend,  1^ 
changing  the  action  into  a  ciaim  of  the  avails  of  the  s^d  note  as  money  had 
and  received,  the  court  refused  to  allow  the  amendment,  as  it  would  change 
tiie  entire  character  of  the  action  from  lort  lo  contract  (ATidreTtt  v.  fiend,  16 
Barb,  833 ;  IVuifer  v.  BenTietl,  18  N.  Y.  250 ;  and  see  JfojOT  of  N.  T.  v.  Porter 
y«"»  Sieamthip  Co.,  31  How.  389). 

i.  Leave  was  given  after  trial  before  a  referee,  to  amend  the  smmnons  and 
the  complaint  by  adding  a  new  and  distinct  cause  of  action  not  connected 
with  the  original  cause  of  action  {AUaben  T.  WaJceman,  10  Abb.  162).  Terms 
on  which  such  an  amendment  allowed,     {Id.) 

j.  Leave  to  increase  amount  claimed  to  amount  of  verdict  {C^rriirig  T.  Oi>r- 
lung,  2  Selden,  97). 
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«.  "nM  proper  place  for  deddlne  upon  the  proprie^  of  &n  unandmenl  ia  M 
the  dicDit,  where  the  parties  uid  their  witnueaea  are  before  the  court,  and 
where  the  good  Mth  of  the  amendment  can  be  investlzated  (Travu  t.  Bargtr, 
UBMb.m). 

t.  The  general  rale  U,  that  b  par^  who  has  not  applied  for  an  amendment 
tutO  after  he  has  been  nonsuited,  ia  too  late  to  aak  for  a  new  trial  In  additloD 
to  an  amendment;  but  where  a  plaintiff  has  been  nonauited  on  the  ground 
that  hia  declaration  contained  no  count  adapted  to  the  nature  of  the  caae,  It 
spearing  that  the  defendant  had  not  been  misled,  that  the  cause  had  been 
once  tried  without  any  objection  having  been  made,  that  the  statnte  of  llmlta- 
thxis  had  attached,  and  that  such  relief  would  be  manifestlj  In  furtherance  of 
Joatke,  the  court  allowed  the  pltdnUtf  to  amend  his  declaration  nun«pn>IUM, 
■od  Kt  adde  the  nonsuit,  on  the  payment  of  costs  [Bakom  t.  Woodruff,  7 
Bub.!^ 

e.  AwHwuflment  of  Jadgment—AJudginent  should  not  be  Taried  in  nib- 
■tance  by  amendment  ((J^jIt.  3all,7  Faige,  383);  nor  amended  at  all  uuleaa 
on  some  allegation  of  mistake  or  omission  (N.  Y.  lee  Co.  t.  N.  Well.  Iii».  Cb. 
83  Barb.  684;  11  Abb.  41S;  see  Pitt  t.  Sacfnrn,  12  Abb.  885;  Barnard  t. 
BTWt,  ai  How.  B60). 

d.  A  Judgment  may  be  amended  by  the  ci 
appeal  has  expired,  and  probably  afterward) 

Co.,  31  How.  &6 ;  12  Abb.  414 ;  overruling  8.  C.  30  How.  2S6 ;  83  Barb.  684 ;  U 
Abb.  419;  and  see  Pitt  v.  Dauiion,  13  Abb.  88S,  where  a  Judgment  wu 
amended^ 

I.  The  court  below,  while  an  appeal  is  pending^  in  the  court  of  am>eals,  hare 
control  of  the  Judgment  for  the  purpoee  of  making  ameudmenta  (Judioit  v. 
Gran,  IT  How.  289). 

/.  The  n^atakea  which  may  bo  corrected  nnder  this  section  do  not  include 
jiidldal  errors  in  rendering  judgment  (Ilbli^Tigv.  Mitrth,  14  Abb.  161^;  and 
does  not,  therefore,  empower  an  amenduient  of  the  judgment  by  inserting  an 
allowance  in  addition  to  that  given  by  section  308  of  the  Code.    [Id.) 

If.  Amendment  of  jadgmentrolL— Where  the  comtilalnt  contained  thir- 
teen canses  of  action,  to  one  of  which,  Ihe  mith,  the  defendant  demurred,  and 
to  the  otheiH  put  in  an  answer.  After  trial  of  the  Uaues  of  fiict  and  verdict  for 
the  plaintiff  thereon,  the  issue  on  the  demuTrer  remaining  undisposed  of,  tbe 
id^nUff  entered  judgment  on  the  verdict,  and  Inserted  in  his  judgment  roll 
the  rijcth  canse  of  action.  Under  the  special  circumstances  in  the  case,  and 
on  the  plaintiff's  motion,  the  court  allowed  the  Judgment  roll  to  be  amended 
In  inserting,  nttne  pro  tune,  an  order  that  the  plaintiff  take  nothing  by  the 
sbth  cause  of  action  (Pry  v.  BannsU,  9  Abb.  45 ;  and  see  WilUaTtu  t.  FAMbr, 
1  Barb.  40). 

A.  Jtidgment  reoord,  how  amended.  —  When  It  becomes  necessary  to 
amend  a  judgment  record.  It  Is  not  proper  to  make  an  actual  obliteration  of 
the  record,  or  an  erasure  of  such  parts  as  are  directed  to  be  amended.  It 
Blianld  be  done  by  dniy  entering  the  order  for  the  amendment  with  the  clerk, 
and  ^tpendlng  a  certified  copy  of  the  order  to  the  Judgment  record  It  la 
alio  imper  to  mark  tbe  passes  amended  by  brackets  or  lines  of  distLnctioOr 
and  to  t^er  by  an  entry  tn  the  margin  of  the  judgment  to  the  order  foramend- 
ment  by  its  date ;  or,  the  Judgment  as  amended  may  be  entered  at  length.  If 
the  party  ao  desire  i8iuj/ier  v.  SmiiA,  2  Bosw.  673). 

i.  Amendment  after  jtidgmsnt. — Tbe  court,  in  Its  discretion,  has  tn  ex- 
traordinary power,  even  after  Judgment,  to  allow  a  pleading  to  be  amended 
by  inserting  new  rilegaiionsmnteriftl  to  the  case;  but  this  power  should  be 
■paringly  exercised  (PiM  v.  SatcktAurtt,  9  How.  75 ;  Sgert  v.  Wiclctr,  10  id. 
IBS).  And  c^lerjadgment  ajnendTneTtlt  vttU  be  aBmoed  only  for  lAe  purpot*  c^  tiu- 
(auiing  t/ujudgmerU.  Thus,  after  Judgment  for  tbe  defendants  affirmed  on  ap- 
peal to  the  general  term,  a  motion  by  tbe  plaintiff  at  ^toeial  term  for  leare  to- 
•mend  the  compbdnt  was  denied  {Bngiett  v.  .F^rnita,  8  Abb.  S3 ;  Oatptr  r. 
.idomi,  34  Barb.  388 ;  WiHiamt  v.  Birch,  6  Bosw.  eT4).  Such  a  motion  wa» 
granted  at  gmwral  term,  and  a  new  trial  ordered.  In  Baieom  v.  Woodruff  (7 
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BaH).  Ifl).  Id  AiiuOe  t.  AUHtk  (18  How.  48S)  Ae  conpIaJnt  wu  Ibr  goodi 
Hold,  the  BglBtineiit  of  cattle,  and  for  use  and  occupation.  On  the  trial  belon 
a  TeffetM,  me  referee  ftnind  as  a  fact  that  the  defendant  had  agreed  to  paj  Um 
plundff  (100  in  seltlenient  of  the  account,  and  basing  his  dedsion  ou  that 
ndt,  fbtrnd  for  th«  plaintiff  |100.  On  appeal  from  the  Jud^ent  on  the  ref 
tna't  nport,  it  was  held  that  Ihere  was  a  variance  between  these  pleadlngi 
■nd  Uie  proof,  and  that  the  jodgraenl  ahonld  be  reveraed.  The  plainiiff  tfaM 
tnoTod  at  special  temi  for  leave  to  amend  hie  complalDl.  The  motion  ww 
jrranted  on  the  terms  of  the  plahtliffpajinc  all  thecoeiaof  the  defendant  and 
flO  costs  of  opposing  the  notion  to  amend.    Bee  note  to  eection  961,  pcML 

a.  After  judgment  for  plaintiff  and  Jadgment  reversed  for  a  defect  in  the 
complaint,  ana  new  trial  ordered,  leave  was  given  to  plaintiff  to  amend  hli 
complaint  on  tcrms{VeG'riin<  V.  ifayfir^JV.X, 19  How.  144;  and  see  Ka^ 
T.  Wttman,  83  Barb.  16S). 

b.  Amendroent  oa  appeal — The  application  to  amend  should  be  made  at 
•pedal  term  (STtrun  r,  OMe.  1  E.  D.  Smith,  270) ;  it  is  not  the  time  nor  place 
4a  ask  leave  to  amend  for  Ihofirsl  lime,  when  the  appeal  from  the  jiu^^tMnl  be- 
low is  brought  on  for  argument  {KetcAan  v.  Zerega,  id.  563). 

e.  Upon  ^>peBl  lo  the  general  term  the  court  maj  treat  the  pleadings  ae 
jMving  been  amended  so  aa  to  conform  to  the  facta  proved,  in  any  respect  in 
wtiidi  Ibe  oourt  ought  dearly  to  allow  on  amendment  upon  application  al 
-•pedal  term  {Bmedoin  v.  Ooitman.  8  Abb.  481 ;  Hamaer  v.  Uojih.  IS  Bait>. 
881;  Ga^  v.  AUen,  22  Barb.  888);  and  so  on  an  appeal  to  tbe  court  ol 
^peab  {BaU  V.  OraAam,  1  Eeman,  337).  But  when  the  record  fumiahes  the 
omj  ground  for  and  ag^nst  the  amendment,  then  the  amendment  maj  be 
made  on  the  hearing  of  an  appeal  at  general  term,  and  without  a  notice  ol 
motion  for  leave  to  amend  (Glark  v.  DaU»,  20  Barb.  43).  Thm,  where 
the  action  was  for  the  non-delirerj  of  flour,  the  complaint  allied  a  ntadineee 
and  wllilngnesB  on  the  part  of  the  plaintiff  to  recdve  and  pay  for  the  floor. 
On  the  trial  the  proof  showed  that  the  flour  was  to  lie  delivered  at  a  particu- 
lar place,  and  as  the  complaint  did  not  allege  a  readiness  and  willingneee  to  re- 
ceive and  pav  for  the  flour  at  the  particular  place  named,  a  nonsnit  was  asked 
(br  on  the  trial,  and  refused,  and  the  plaintlll  had  judgment  On  appeal,  the 
court  at  general  term,  and  without  any  motion  for  leave  to  amend,  allowed 
the  plaintiff  to  insert  in  the  complaint,  after  the  all^ation  of  readiness  and 
willingness,  the  name  of  the  place  wbere  the  Qour  was  to  be  delivered  (Olari 
t.  IMm,  30  Barb.  87). 

i.  After  a  trial,  verdict  for  plidnlt^  judgment  tbereon,  and  afflrmance  ol 
fike  judgment  on  appeal  to  the  general  term,  with  leave  to  defendants  to  move 
at  special  lerm  for  an  order  to  amend  their  answer,  held  on  the  motion  at  the 
•pcoal  lerm,  that  the  defendants  were  too  late,  and  that  the  court  had  not  the 
power  to  grant  the  amendment  after  argument  of  Uie  appeal  and  final  jndg- 
ment  thereon.  The  Judgment  should  be  flret  set  aside ;  and  it  is  doubtral 
whether  a  motion  to  Bet  aside  a  regular  judgment  rendered  at  geuet^  term 
can  be  granted  at  spedal  term  for  the  purpose  of  allowing  a  party  to  amend 
Lis  pleading.  If,  however,  such  a  motion  can  be  entertained,  it  must  not  only 
appear  that  the  party  has  l>een  misled  or  surprised  after  the  exercise  of  ordin- 
ary care  and  skill,  but  Uiat  Uie  amendment  asked  for  is  clearly  required  in  iw- 
der  to  gemote  the  ends  of  jasHce  {Malamib  v.  Baker,  B  How.  301). 

«.  Tlie  court  of  appeals  conformi^  the  pleadings  to  the  proof  to  sustain  a 
Judgment  {Pratt  v.  Oidton  lUter  R.  R.  Oa.,  81  N.  T.  806). 

f.  Terms  on  amaadmant. — Amendments  should  be  made  at  the  expenae 
or  the  amending  party  ( Pnim  B'k  v.  MoU,  11  Abb.  43) ;  and  the  opposite  party 
Khonld  be  indemnified  for  all  additional  expense  involved  In  the  amendmraiL 
(frf. ,-  flare  v.  W/iiie,  8  How.  S90 ) ;  and  the  costs  of  the  motion  for  leave  to 
Knend.  [Id.)  As  to  the  terms  on  which  amendraenta  arc  allowed,  see  note, 
11  Abb.  48;  PniOTiffiv.  *o«.  10  Abb.  873;  Chapman  t.  ffWft,  1  Code  Rap 
N.  8.  888 ;  6  IIow.  390 ;  H'lrHngWn  v.  fflmfa,  33  Barb.  16t  But  "  an  amend- 
ment  without  coels  is  an  amenment  upon  nwA  ttrmti  a*  mny  be preper  {Cayaga 
Siimk  V.  Wttnkn,  3  Selden,  37).     After  an  order  allowing  an  amendmoit  ou 
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ptrmait  of  casta,  the  court  may  mske  an  order  aUiiwliig  the  amendment 
vitboat  costa  (StWun  v.  CAnrtojrt*r,  1  Abb  872). 

a.  Where  after  a  liearing  before  a  referee  and  after  he  baa  made  hU  Tep<^ 
an  order  \b  made  allowing  plamtiffto  amond  the  complaint  by  InsertiiiKanew 
cause  of  action,  it  should  oulj  be  on  the  condiUon  that  the  plaintiff  stipulala 
to  Kt  adde  the  report,  and  vacate  the  order  of  reference  with  costs  to  abide 
the  result,  and  tUe  order  should  provide  for  s^-rice  of  aik  amended  sunimoos  and 
complaint,  and  afford  defendant  an  opportunity  lo  answer  {Allabm  v.  Wn}»- 
man,  10  Abb.  162). 

t.  Alter  a  bearing  before  a  referee,  and  before  the  referee  bad  made  his  re- 
port, the  plaintiff  was  allowed,  on  the  terms  of  (10  coeU  of  motion,  and  the 
<«et3  of  proceedings  before  notice  oftrial,  and  thoexpenseof  amending  the  an- 
swer if  necessarj,  to  amend  his  complaint  by  striking  out  the  name  of  one  of 
the  defendants  {Turner  v.  aaUrlim,  14  How.  381). 

ft  Where  pending  a  reference  the  plaintiff  is  allowed  to  amend  his  com- 
plaint by  iitserting  a  new  cause  of  action.  It  should  be  on  payment  of  trial  Tee 
and  disbutaemenla  {Uidan  B'k  t.  Molt,  19  How.  S«T  1,10  Abb.  873;  11  Abb.  42), 
and  the  defendaot  abould  be  allowed  to  answer  anew.  In  such  a  case 
the  coart  cumot  order  Uiot  the  teetimonj  already  taken  shall  ^)ply  to  the  new 
imee.    (/d) 

d.  After  a  verdict  for  the  plaintiff  for  a  som  exceeding  the  amoant  demanded 
by  the  complaint,  an  amendment  of  the  complaint  by  Tncreaalng  the  amount 
demanded  should  not  be  allowed,  except  on  Uie  terms  of  the  plaintiff  tubmlt- 
to  a  new  trial  iOrming  v.  Coming,  1  Code  Rep.  N.  S.  8BI ;  2  Belden,  97),  psy- 
t^  Uie  costs  of  the  trial  already  had,  and  the  costs  of  the  motion  to  amend 
{&tmwm  V.  EarU,  8  Duer,  091 ;  see  Union  Bk  v.  Xott,  II  Abb.  42). 

a  On  ordering  the  amendment  ol  an  nn-swcr  after  an  order  for  a  reference. 
It  would  be  proper,  if  either  party  desires  It,  to  vacate  tlie  order  of  reference 
(Bamlriey  v.  dtoter,  7  How.  294 ;  and  see  .dBoieTi  v.  Wakeman,  10  Abb,  182). 

f.  Appeal  from  order  grantlag;  or  danylng  leave  to  amend. — Usually  the 
allowance  or  disallowance  of  an  amendment  of  the  pleadings  in  the  discretion 
of  the  court,  and  cannot  be  reviewed  on  appeal  ioouM  v.  Ryimseg,  21  Hotv. 
97;  Maequeen  t.  Babcoek,  13  Abb.  268 ;  Saliert  v.  Qenin,  19  How.  238 ;  10  AbK 
478 ;  8t.  John  v.  WeM,  3  Code  Rep.  &"> ;  V^rd  v.  Hand  1  Bosw.  570 ;  Travit  v. 
BarM-r,  24  Barb.  814 ;  PMnde  v.  ya^ighan,  13  id.  213 ;  N.  Y.  Martie  Iron  Work* 
V.  Smith,  4  Duer,  8S2 ;  SmaOeg  v,  Dought;/,  8  Bosw.  88 ;  Ki$»am  v.  EaberU,  id. 
IH) ;  bnt  an  appeal  Is  allowed  to  the  general  terms  where  the  amendment  in- 
vades "  »eme  lubtlanliai  right "  ( Union  B'k  v.  MoU,  11  Abb.  42 ;  19  How.  267 ; 
and  nee  Joktuon  v.  McInMt,  81  Barb.  287) ;  or  where  leave  lo  amend  was  re- 
fused on  the  ground  of  want  of  power  to  allow  It  (Meiliaain  v.  Coming,  13 
Abb.  16 ;  Rutteli  v.  Gonn,  20  N.  Y.  Bl).  No  appeal  lies  to  the  court  of  appeals 
from  an  order  reversing  an  order,  giving  leave  to  amend  (N.  T.  let  Co.  v.  A,' 
WttL  Int.  Co.,  38N.  y:S57;  13  Ahh,  414;  31  How.  2fl6;  HodgaY.  Tennss»CB 
In4.  Co.,  4  8eldeQ,148;  and  see  Lourubury  v.  Pardy,  18  N.  T.  515). 

g.  Where  afler  trial  an  order  was  made  amending  the  complaint  by  adding 
an  additional  cause  of  action  without  allowing  the  defendant  to  answer  anew, 
held  that  such  order  was  appealable  {AO^Otih  v.  Wakmian.  10  Abb.  183).  The 
Oder  violated  a  right,  and  in  such  cases  an  appeal  lies  (Union  Bk  v.  iiott,  11 
Abb.  43). 

K  A  decidon  of  the  court  on  the  trial  irapoaing  terms  as  a  condition  of 
gianting  leave  to  amend  an  answer,  wilt  be  deemed  to  be  acquiesced  in,  unless 
an  ezcepUon  is  taken  at  the  time  (Qriggi  y.  Boae,  31  Barb.  100). 

$  174.  [149.]  (AmM  1851.)  Sdtting  suite.  Bel^f  in  etua 
(fmigtake. 

(1.)  Tlie  coTirt  tnaj  likewiao,  in  its  diecretioD  and  opon  snoh 
tenna  as  may  be  just,  allow  an  answer  or  reply  to  bo  made,  or 
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other  act  to  be  done,  after  tlio  time  limited  by  this  act,  or 
an  order  enlarge  Buch  time :  and  (3.)  may  also  in  its  discretic 
and  upon  euch  terms  as  may  be  jnst,  at  any  time  within  o 
year  after  notice  tliereof,  relieve  a  party  fi-om  a  judgment,  i 
der,  or  other  proceeding,  taken  against  him  through  his  m 
tftke,  inadvertence,  surprise,  or  excnaable  neglect,  and  may  (; 
supply  an  ontiasion  in  any  proceeding ;  and  (4.)  -whenever  ai 
proceeding  taken  by  a  party  fails  to  conform  in  any  respect 
the  provisions  of  this  code,  the  court  may,  in  like  manner,  ai 
upon  like  terms,  permit  an  amendment  of  bnch  proceeding, 
as  to  make  it  conformable  thereto. 

a.  This  section  does  not  autboriie  ui  eztenmon  of  the  time  to  applj  nni 
KcUon  131  (Cam  y.  Knapp,  13  How.  ITS) ;  nor  to  appml  (see  ^  8S1,  S32) ;  I 
it  BUtbonEes  the  allowance  of  exceptions  nunc  pro  (urte.  aiter  the  ten  da^ 
Bliog  lliem  liave  expired  (SA^Uon  y.  Wood,  14  Hon.  18 ;  Bora€  t.  Hdbii, 
Al)b.  228);  and  it  aulborizes  tbe  opening  of  a  judgment  by  default  for  want 
an  aiiBwcT(Bee  in  note  tog  2i6,pm();  the  relieving  of  a  paitj  against  a  Jui 
mcnt  In  his  own  &Tor  (jVonteonwry  V.  £20*,  6  How.  836) ;  oronaccount  of  e 
dcfeia  In  the  judgment  roll  (wilUanu  v.  WAeeler,  1  Barb.  48).  A  mere  ina 
liirity  in  entering  judgment  cannot  be  taken  advantage  of  after  one  year  (f 
Benliaiyiien  v.  Ljfie,  8  How.  313  ) ;  but  neither  an  unauthorized  judgment  fo 
detlciency  in  a  foreclosure  {Simontim  t.  Ifiake,  30  How,  484] ;  nor  a  judgm' 
enlcreil  without  aervice  of  process  is  within  this  UmilatioD  (B<Mnia  v.  E\ 
meU.  Ifl  Abb.  3(S5]. 

b.  In  PeOigi-eu  v.  Mayor  ofK  7.  (17  How.  4931,  the  court,  after  indgmc 
on  motion  of  the  defendant.  »et  aside  Elie  Judgment  on  the  grounif  that  ' 
contract  on  which  the  plnin  tiff  sued,  had  been  fraudulently  altered  br  so 
person  unknown,  by  which  the  plaintiff  had  recovered  more  than  he  i 
entitled  to;  anAaea  Maatmbey.  Mayor  of  N.  T.,  17  Abb.  86. 

«.  After  verdict  for  plaintiff,  case  on  which  to  move  for  a  new  trial  made 
defendant,  judgment  entered  and  time  for  appeal  had  elapsed,  defendant  i 
allowed  to  come  in  and  be  heard,  on  his  caae  {JaUiaghaat  v.  2f.  Int.  Co. 
BoBw.  878). 

d.  The  prosecution  of  an  acUou  by  an  individual,  in  a  name  tmportinj 
corporate  character  is  a  formal  error  which  the  court  mar  amend  or  dlsregi 
(Baniaf  Jfomnav.  Ua^ee,  20  N.  T.  855). 

§  175.  [150.]     Existing  suits.     FtoHiiaus  name. 

When  the  plaintiff  sliall  be  ignorant  of  the  name  of  a  ( 
fundant,  such  defendant  may  be  designated  in  any  pleading 
proceeding,  by  any  name ;  and  when  his  tme  name  shall 
discovered,  the  pleading  or  proceeding  may  be  amend 
accordingly. 

«.  It  is  not  allowable  to  a  plainUff  to  designate  a  defendant  by  a  flctttii 
name  at  discretion ;  it  can  onlr  be  done  when  the  plaintiff  is  ignorant  of  i 
tme  name  (OrandaU  T.  Baaeh,  7  How.  971),  see  anf«,  p.  186,  e. 

f.  Where  three  persDns  uaed  a  name  indicating  that  they  were  acorporati 
but  tbcj  were  not  incorporated,  the  plaintiff  having  aued  them  as  a  corpc 
tioB  by  the  name  oaad  by  them  waa  allowed  on  d^covering  the  miatake 
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■DCnd  without  coata  br  nbatltti&ig  the  namee  of  the  indlTtdtult  ■■  defindaala 
tSMm  T.  Milleeia*  i&mttfaeluTmg  Co.,  17  Abb.  816  nott\ 

a.  Where  sn  in&nt  not  yet  named  la  a  puty ,  how  la  it  to  be  described  [Bbf 
T.  Broaghion,  2  Sim.  A  Btn.  183). 

See  PlndW  t.  BlaA  {<  Hem.  9S)  in  note  to  g  181 ;  aee  ndto  to  g  ITS. 

§  178.  [161.]  EmsUng  auiit.  Errort  or  defecU  to  h«  die 
regarded. 

The  court  shall,  in  every  stage  of  an  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings,  wliich  shall  nut 
affect  the  Bnbetantial  rights  of  the  advene  party ;  and  no  jndg- 
ment  shall  be  reversed  or  affected  by  reason  of  snch  error  or 
defect. 

i.  This  sectioii  doM  not  make  'raUd  a  bad  pleading  when  the  ddbcte  sra 
made  tlH  grounds  of  demarreT(Faiuf«rfruT;T.  Van  ViMmbarg,  8  Barb.  318). 

c  Where  Uie  action  mte  commenced  b;  snmmoDi,  which  stated  tliat  the 
comirialiit  woald  be  filed  in  the  oSce  of  Uie  clerk  of  the  citr  and  couatf  of 
New  York,  and  on  demand  the  compU^nt  was  served,  whicji  did  Mrf  tpf^^V 
OitiuaM^tlieplamiftriai—hAA.iia  amotion  to  set  aside  Lhe  complaint  for  ii^ 
Molarity,  that  the  complaint  might  be  amended  {Dantm  t.  PoatR,  18  How. 

1  Where  an  afBdavit  to  obtain  an  order  of  arreat  was  entitled  in  the  caoae 
before  tlie  acUon  waa  commenced,  it  was  held  a  defect  not  affecting  the  sub- 
■taslial  ririilB  oftfae  advene  party,  and  might  be  diaregardedfn'ndarT.BIacil^ 
1  Code  K^  S3;  4HOW.95,. 

&  An  aniwer  entitled  in  the"  sapreme"  Instead  of  the  "superior"  conn. 
The  error  may  he  disregarded  ( WuUtant  V.  fiiofto,  4  Sand.  Ml). 

/  Where  in  a  summona  and  complaint  an  ln£int  defendant  was  described  as 
'  Letiiia  Varian,"  and  In  the  petition  for  a  guardian  ail  Utem  she  waa  described 
ae  'T.  Letitia  Varian,"  and  it  not  being  asserted  Hiat  neither  was  the  true 
name— held  such  a  variance  as  the  court  was  bound  to  disregard  ( Varian  t. 
Aewtu.  2  Dner,  63S]! 

Bee  §S  40B,  173,  and  289.  juKs. 

Thia  sectioD  appUea  to  tlie  conrt  of  appe&li  (Bank  of  Bmana  t.  Uage«,  90 
H.  T.  880;  and  see  21  N.  T.  340, 841). 

§177.     [152.J    (Ara'd  1849.)    Supplejnenial  pUadinff. 

The  plaintiff  and  defendant  respectively,  may  he  allowed, 
on  inonon,  to  make  a  supplemental  complaint,  answer,  or 
reply,  alleging  facts  matetial  to  the  case,  occnrrtng  after  the 
former  complaint,  answer,  or  reply,  or  of  whioJi  the  party  waa 
ignorant  when  hie  former  pleading  was  made. 

a.  Sapplomantal  PleadinK. — A  supplemental  pleading  la  not  a  tu£tti(ut« 
for  or  waiver  of  the  original,  but  in  addition  to  It  {Dann  v.  Bakar,  13  How. 
S21);  It  must  be  conustent  with  the  ori^nal  [Slatttan  v.  EngtHieart,  84  Barb. 
198;  WaOton  v.  Tlubtm,  IT  Abb,  164) ;  must  t>e  of  drcumstancee  happening 
afta  the  commencement  of  the  action,  or  after  the  original  pleading  waa  put 
*"  ~~  of  wliich  the  party  was  Ignorant  at  the  time  of  putting  in  hla  original 
ag  [BoTj^agtr  v.  Hornfager,  1  Code  Bep,  N.  8.  180 ;  iftndriab  v.  D-KAn-, 
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84B;  Drmtght  T.  (S(rf£",  8  How.  66;  Beu&p  t.  BnighbOtTig,  4  Httw.  35 
JtfbJroAon  V.  JU«n,  1  Hilton,  1U3;  3  Abb.  B9;  13  How.  39;  8agi  t.  MoA. 
17  How.  807;  Bmgktait  v.  Skinner,  5  How.  420);  and  wt  ap  mattar  wbi< 
cannot  be  inserted  by  an  ameodment  (MeMaiim  t.  .4tlfn^  nj^a).  bat  inti 
dudDK  new  facta  or  new  parties  by  unencbaeot  u  a  cane  where  it  Bboold 
clone  by  a  supplemental  pleading  is  irregular,  but  the  pteadisg  so  amended 
not  a  nullity  (Bm*  t.  StepAoni,  9  How.  193;  see  Hornfagef  y.  Homfager,  ai 
Z-fimfiiiin  V.  MeQitae^,  fuitra),  A  siipplameBtal  pleading  may  be  demurred 
(0<xldardv.  Beruon,  IS  Abb.  IBl). 

a.  Leave  to  file  a  supplemental  pleading  mnst  be  oblaioed  b;  moli(»i  < 
notice  or  order  to  show  cause  (Gimer  t.  HarmoA,  S  Duer,  S6B)t  An  o>d 
allowing  a  Bupplemental  pleadiag  is  appealable  {Harrington  t.  ^a4e,  22  Bat 
161 ;  Onild  v.  Tartoni,  19  How.  fe3). 

b.  anpfduoantal  ooovplaliit. — A  supplemental  compUnI  may  be  resorti 
to,  almost  as  a  matter  of  course,  where  Ikcta  have  occurred  Bubeequent  to  tl 
original  complaint,  which  Tory  the  relief  to  which  the  plaintiff  was  entitled 
the  commencement  of  the  action  {Uivimnuk  v.  SAuMer,  4  Barb.  385.  As 
supplemental  bill,  sec  Butler  v.  Cvnningham,  I  Barb.  86) ;  and  leave  to  file 
supplemental  complaint  will  be  granted  in  bucIi  cases  without  coeta.  If  tl 
application  la  made  promptlj  {S<^  t.  Mother,  17  How.  867).  The  rule  is  sa 
to  be  that  the  filing  a  supplemental  complaint  should  be  allowed  only  on  eqi 
table  terms,  and  never  at  the  expense  of  the  defendanL  (iil)  Where  the  pt 
fOTinauceor  happening  of  aoroe  act  is  necessary  to  give  the  plaintiff  a  cause 
action,  and  such  act  is  not  perfbrmed  or  does  not  happen  until  atler  tbe  aclit 
is  commenced,  the  plaintiff  cannot  by  supplemental  complaint  incorpora 
such  act  into  the  case  {McGuUoch  v.  Crib;/,  i  Bijsw.  603 ;  WaOtan  v.  TAidmi^ 
Abb.  184);  for  a  new  subsIanllvB  eauae  of  action  cannot  beaet  u|>  by  asuppl 
mental  complaint,    (/it) 

e.  Where  pending  an  action  against  an  assignee  for  the  benefit  of  credltoi 
Jointly  with  other  defendants,  such  assignee  dies  and  a  succeeaor  is  iqipointe 
the  proper  mode  of  making  such  successor  a  party  to  the  action  ia  by  suppl 
mental  complaint  {Johiuon  v.  Snyder,  7  How.  395).  The  leave  to  the  repr 
senlalives  of  a  deceased  plaintiff  to  file  a  supplemental  complaint  decid 
nothing  as  to  their  rights  (iJoftfti'ns  v.  WeOi,  28  How.  15).  SumiiK,  that  whe 
leave  is  given  to  file  a  supplemental  complaint  merely  to  bring  In  parties,  tl 
original  defendents  need  not  be  made  parties  to  It,  the  supplemental  cot 
pl^t  (see  UcQovm  v.  Terk*,  8  Johns.  Ch.  R,  450). 

d.  Where  a  bill  baa  been  dismistied  for  want  of  prosecution  as  against  oi 
of  several  defendants,  and  he  was  alVerwards,  at  the  hearing,  held  to  be  a  n 
cessary  parly,  the  court  would  not  allow  a  supi^emental  bill  to  be  filed  again 
him,  but  dismissed  the  suit  with  costs  [Lautour  v.  Holeombe,  11  Simons,  7: 
8  Sim.  78). 

a.  On  a  supplemental  complaint  being  filed,  the  defendant  cannot,  of  court 
answer  anew  to  the  original  complaint  (Dann  v.  Baker,  12  How.  621). 

/.  A  motion  for  leave  to  file  a  supplemental  compMnt  was  deciod,  wii 
costs,  where  It  appeared  there  was  another  suit  pending  between  the  san 
parties  for  the  same  object  as  that  sou^l  to  be  obtained  by  the  supplement 
eomplsint  (£fcvT.  MoAm;  17  How.  66T). 

ff.  Where  an  order  is  made  allowing  a  supplemental  complaint  to  be  serve 
and  such  compWnt  is  served,  and  the  defendants  appeal  (him  auch  order  an 
demur  to  the  complaint,  and  the  demurrer  is  sustained  and  such  order  r 
versed,  and  the  plaintiff  has  appealed  from  the  order  sustaining  such  demu 
rer,  the  latter  appeal  necessarfly  blls  by  the  reversal  of  the  order  allowfa 
the  supplemental  complaint  [Ouitd  v.  Pareont,  16  How.  383). 

A,  Snpiiiemeiital  anawor.— It  is  almost  of  course  to  allow  a  supplement 
answer  to  be  filed  at  any  time  before  the  trial  {Bate  v.  /UJinrar,  4  Bosw.  63) 
myt  T.  BMdott,  4  Abb.  69 ;  6  Duer,  661 ;  RaiBeg  v.  BmightaHng,  4  How.  2B1 
but  leave  to  file  a  supplemental  answer  aller  a  trial  was  ruftised,  in  Bovxn 
friiA  Prttb.  ChngregaCum,  6  Bosw.  346 ;  HovgAton  v.  SUnner.  6  How.  420 ;  ar 
Semtle,  the  coort  will  not  even  bcfbre  trial  allow  a  supplemental  answer  to  a 
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ap  s  technical  defence,  to  defest  &  Jqat  clum  (ficyf  t.  S&etdOTt,  4  Abb.  6ft ;  B 
Daer,  661) ;  nor  lo  set  np  any  matter  of  defence  known  to  the  defenduit  M 
the  time  his  former  answer  was  pat  in  (Houghton  v.  Skintur,  S  How.  420).  The 
■applemeutftl  answer  ander  the  coda  is  ksubsUbite  for  the  old  plea  ol  jmii 
dariikn  eojitinuanee  ;  but  it  differs  fhim  that  plaa  in  this  respect,  that  the  anp- 
ptonental  answer  may  be  allowed  on  motion  vihenimeT  the  facta  formiDg  the 
rroimd  of  the  answer  hava  occurred  nnce  the  answer  was  put  In,  or  where 
the  defendant  was  ignorant  of  them  at  the  time  of  pieadina  the  first  answer ; 
whereaa  the  plea  of  puis  darrien  anitinuajiee  could  strictlj  be  pleaded  only  be- 
fore or  at  the  next  contmuance  after  the  facts  transpired.  When  the  beta 
•Aed  to  be  incorporated  and  pleaded  in  a  snpplementkl  answer  go  to  divest 
the  plaintiff  of  the  right  to  mamtnin  Ihe  action,  and  transfer  Uie  cause  of  ao- 
Oon  to  another,  who  has  received  satlsfsctiun  for  the  demand  InToired  in  It, 
it  is  the  daty  of  Ihe  court  1«  grant  the  motion,  whether  the  motion  be  made 
mt  the  earliest  daj  or  not  {Drought  r.  Gurtiss,  S  How.  SB ;  see  however  MorM 
T.  OoT^U,  16  Abb.  26S,  where  it  Is  said  that  the  application  should  be  made 
promptly). 

(t.  On  motion  for  leave  to  file  a  sapplemental  answer  the  court  will  enquire 
tnto  the  truth  and  sufficiency  of  the  proposed  answer,  and  will  not  xrant  tha 
leaTC  unless  the  answer  appear  to  be  true  in  fiwt,  and  to  state  a  good  defence 
(irons  V.  GareOi,  16  Abb.  ee9). 

fc  The  putting  ia  a  su[^>leneDta1  answer  doca  not  neoesaarUy  waive  tha 
fctmer  answer,  yet  the  court  may  malce  it  a  condition  of  leave  to  file  sut^ 
•applemental  answer,  that  the  defendant  wuve  his  original  answer  (Bait  v. 
FibiM*,  4  Bosw.  63S 1  and  see  Darni.  v.  Baiter,  13  How.  621).  i,  supplemButal 
plMding  may  be  demurred  to  {Qoddard  t.  B&atoTi,  U  AU).  191), 
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AMSm  JlKD  BAIL. 


TITLE    Vn. 

Of  the  pravinontU  remedUt  in  civil  actiona,* 

Gkapikb  L  Arrest  ud  bail. 

IL  Claim  and  deliveiy  of  penonal  pn^wrtr. 
m.  Iq]  unction. 
IV.  AUachment 
Y.  ProvMooal  remedies. 


Arreat  and  bail. 

Qtonan  178.    Ho  person  U  be  arrested  in  a  dT0  action,  except  aa  |»^ 
scribed. 

179.  Arrest  la  ciTll  actjont,  in  what  cases. 
IBO.    Order  tor  arrest,  bj  whom  to  be  made. 

181.  Affidavit  to  obtain  order  for  arrest.    To  wliat  actions  this 

cbapter  applies. 

182.  Security  by  piHintifT  before  otitainlng  order  for  arrest     ■ 

183.  Order  lor  arresl.  when  U  may  be  made,  and  its  fonn ;  time 

to  answer  afler  or  to  move  to  yacate. 
184    Original  affidavit  and  order  to  be  delivered  to  sheriff,  and 
copy  to  be  delivered  to  defendant. 

180.  Arrest,  how  made. 

168.    Defendant  to  be  discbarKed  on  glvliig  ball  at  making  a  de- 

187.  BaUThow  given. 

188.  Surrender  of  defendant 

189.  The  like. 

190.  Bail,  how  proceeded  ag^nst 

191.  Bail,  how  exonerated. 

193.  Delivery  of  undertaking  of  bail  to  plaintiff,  and  its  accept- 

ance or  r^eciioD  by  Dim. 
IBS.    Notice  of  JuBllQcation.    New  bail 

194.  Qualtacalion  of  bail. 
1»U.  JustiScatlon  of  bail 
198.    Allowance  of  bail. 

197.  Deposit  Id  lieu  of  ball 

198.  Pavment  of  deposit  into  court. 

199.  Subsliluling  bail  for  deposit. 

500.  Deposit,  how  disposed  of  after  judgment  In  the  actitm. 

501.  Slieriff,  when  liable  as  bail. 

803.  Proceedings  on  judgrocDt  against  sheriK 

SOS.  Ball  liable  to  sheriff 

304.  Vacating  order  of  arrest  or  reducing  bait 

305.  Affidavits  on  motion  to  vacate  order  of  arrest  or  redtUM 


o.  *  VTalTer  of  provisional  remady. — A  plaintiff  who  has  resorted  to  a 
provisional  remedy  waives  it  by  uniting  In  Ills  complaint  causes  of  action  to 
some  or  one  of  which  the  provisional  remedy  does  not  extend  {Lambert  ▼. 
Aww,  0  Abb.  91).  ise«  jwsL  874,/,  h). 
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§  ITS.]  ABKBST  ASD  BAIL.  861 

§178,  [153.]     No  person  to  he  arrested,  except  as  preioribed. 

-No  person  shall  be  arrested  in  a  eivil  action,  except  as  pre- 
Bcribed  by  tUie  act ;  but  tliis  provision  Hhall  not  affect  the  act 
to  Abolish  imprison  ID  en  t  for  debt,  and  to  pnniBh  fraudulent 
debtoiE,  pasaed  April  26,  1831,  or  any  act  amending  theeame, 
nor  Bball  it  apply  to  proceedings  for  contempts. 


exempt  ft'om  arrest  on  ciTil  proceas :  persons  holding  office  under  the  Metro- 

S'litan  PoUce  act,  whilst  actu&Ity  on  duty  (Laws  1660,  p.  44fl,  g  84} ;   and  a 
etropoUUn  Police  officer  U  not  protected  Tcom  airest  when  not  actually  on 


dnty  by  a  rale  of  the  Police  CommisBloners  that  he  shall  be  deemed  to  M  al- 
wtm  actuaUT  on  duty  {Ban  v.  Kenyuidi/,  15  Abb.  380;  14  Abb.  432 ;  23  How. 
417  J  2i  How.  436 ;  Squires'  Caae,  12  Abb.  38) ;  Senators  and  Representatives  in 
Congreaa,  at  certain  times  (Const.  U.  8.  art.  1  S  6 ;  2  Johns.  Cos.  333) ;  and  aUo 
membere  of  the  State  legislatnre  (1  R.  8, 154,  gg  3,  7.  6,  S) ;  ojid  all  offlcera  of 
tiiher  bouse  whilst  in  actual  attendance  upon  the  bouse  (id.  g  10) ;  electors,  on 
dByoranelecUoD(l  R.  S.  12S,  g  4;  Laws  1843,  ch.  130,  g  2) ;  domcBttc  seryants 
of  a  pnbllc  miDiBter(l  Opin.  Atty.  Qen'l.  2S);  militia-men  on  parade  days, 
fran  the  rising  to  the  setting  of  the  Bun  (1  R.  a  303,  g  87) ;  non-commiaaioned 
offlcera,  seamen,  and  mariners  enlisted  in  the  service  of  the  U.  8,  during  their 
term  of  office,  for  any  debt  or  contract  (Laws  U.  9.  vol.  3,  p.  97) ;  parlies  to  a 
suit,  their  attorneys  and  witnesees,  In  coming  tu,  attending  upon,  and  returning 
ftom  court  (2  RoL  Abr.  373 ;  1  Mod.  R.  68 ;  Barnes,  27,  878 ;  Peake  Ev.  198 ;  1 
Camp.  229 ;  11  East,  438 ;  3  W.  Blac.  R.  1113 ;  4  Dallas,  887,  829 ;  6  Taunt 
S56;8Eng.  LawandEq.  B.43S;29i:d.381ilH.  Hi.  636;  8  B.  ft  Aid.  2G9; 
2  Harsh.  B7 ;  8  Bing.  166 ;  JVtwton  v.  Conttnble,  1  Gale  &  D.  408 ;  9  Dowl  938), 
or  any  lawful  tribunal,  as  an  arbitration  (Spenoe  r.  Stuart,  8  East,  88 ;  Safifm^ 
V.  CAate,  8  Cowen,  381),  or  commiasionera  of  bankruptcy,  or  to  give  deposition 
before  a  magistrate,  nnder  an  order  of  the  court  {Ardinf  v.  Flowm;  8  T.  R 
S34 ;  WaHert  v.  Rea,  4  J.  B.  Moore,  34) ;  and  by  Uie  Revised  Statutes  (2  R  S. 
403,  gg  51,  S3, 13,  54,  55)  "  every  person  duly  and  in  good  bith,  subpcenaed  aa 
a  witnew  to  attend  any  court,  officer,  commissioner  or  referee,  or  summoned 
to  attend  any  Judge,  officer  or  commissioncc,  In  any  cose  where  the  attendance 
of  such  witness  maybe  enforced  by  attachment  or  commitment,  ahall  be  exon- 
erated from  arrest  in  any  civil  suit,  while  going  to  the  place  where  he  shall  be 
required  by  Bucb  subpcena,  to  attend,  while  remaining  at  such  place,  and 
whUe  reluming  tlierefrom  ;"  and  proyiston  is  made  for  the  discharge  of  per- 
sons arrested  while  so  privileged,  and  declaring  their  arrest  abeolul«1y  void, 
and  for  the  means  of  eiooerattng  the  officer  for  not  making  the  arrest,  by  an 
affidavit  of  the  witness.  The  pnvilege  extends  to  a  non-resident  (MerriB  v. 
0«wy»,  33  How.  381 ;  and  see  Seoiwr  V.  a*in*wi.  8  Duer,e22J;  docsDoleitend 
to  an  arrest  by  bail,  tenMe  (Eix  parte  LyTie,  8  Stark.  470).  It  is  a  personal  priv- 
ilege, and  may  be  waived  by  the  witness  by  willingly  submitting  himself  to 
the  custody  of  the  officer  (Srwonv.  9elc/ull,l\  Mass.  11,14;  Oeytr  v.  Irvjin,  A 
Dall.  107),  or  by  putting  In  ball,  or  by  a  general  Rppearance  (8teu>ard  v.  Bow- 
ard,  15  Barb.  26).  The  privilege  does  not  exlena  to  a  witness  who  attenda 
volnntarily,  without  a  Buhp<Emi  (HardeJUmtok'a  com,  8  Abb.  416 ;  Be  MeNeU,  0 
Haas.  364),  except  tiie  witieas  be  from  a  foreign  state  or  rountry  (Norri*  v. 
Beadi,  2  Johns.  2B4 ;  8anfi>ra  v.  Chaae,  8  Cow.  881 ;  HojMm  v.  QAvm,  I  Wend. 

a  Where  a  witness  attended  on  a  Bubprnna  before  a  referee,  and  was  ei- 
ed,  his  examination  closed,  and  the  hetiring  adjonrned.  On  the  adjoum- 
ment  day,  the  witness  attended  without  any  euoptena,  hut  at  the  request  of 
one  of  the  counsel  in  the  action,  to  be  l\irther  examined ;  held,  a  voluntary  at- 
tendance, and  that  he  was  not  privileged  At>m  arrest  iHardenbrooUt  cow,  8  Abh, 
416).  Aperaon  brangiit  into  this  State  aa  a  fugitive  from  Justice,  is  liable  to 
arrest  ( W^liamt  t.  Baeon,  10  Wend.  086).  A  mrson  nnder  arrest  on  a  Jus^ce's 
warrant,  la  privileged  (Lom  v.  Sumplirtjii,  9  Wend.  304).    A  person  acquitted 
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ji  section  179.    A.  sheriff  is  not  privU^ed  from  arrest  (Bill  t.  Lott,  10 
How.  U). 

a.  The  urest  oo  hi  order  of  urest  of  a  person  while  teiuporarilj  ezemM 
from  ureal,  is  not  a  ground  for  Tocatine  Ihe  order  of  nrreat,  but  only  for  du- 
charging  Uie  defeadant  out  of  cusUidy  {pari  t.  Kennei^,  IS  Abb.  aw;  14  Abb. 
483;  23  How.  417). 

b.  Mon-JmpdKMnnent  aot — A  wariKnt  maj  now  ba  iesned  iind«r  Ae  act 
nboUsliing  imprlBODment  for  debl,  in  aS  the  cases  pt«aortbed  by  tbH  acti(?nML 
on  T.  WetMT.  1  Code  Rep.  N.  8.  310 ;  and  see  Oarum  t.  Fytebmd,  0  How.  S41: 
S  Seidell,  S60 ;  LtOham  v.  WeiierwU,  86  Barb.  250 ;  Knuith  y.  Vial,  10  Alib.  lisy 
An  assignee  of  njudgment  recovered  against  a  debtor  for  fraud  aad  Um  lal^ 
repi«senUttiona,  may  insiiiute  proceedings  under  the  act  of  1881  tbr  ttas  ami 
and  imprlsonineDt  of  such  debtor  (Ki/ig  v.  Kirby,  38  Barb.  40). 

e.  Ma  «zMt— The  supeNor  court  of  the  Clt  j  of  New  York  bold  tbat  thta 
writ  is  abolisbed  bj  ths  Code  (Johtuion  v.  Johruion  19  Abb.  48 ;  S5  How.  ISl). 
The  nipreme  court  hold  that  it  is  net  abolished  (Fbrmi  v,  Forrett.  S  How. 
12S ;  10  Barb.  48 ;  BtuhTnU  t.  Buihiu-M,  7  How.  39S ;  lO  Barb.  899 ;  Bogen  t. 
jrteAva>S  •^j.^  ^  '''"-.  ^  B^^b.  &S9 ;  Oknion  r.  O^nn-,  10  Abb.  42S ;  JV«nlb 
T.  JVimUe,  23  How.  SOO).  Il  is  as  much  a  writ  of  right  as  anj  other  proceM 
(pibert  T.  CW(,  Hopk.  496 ;  MiUAeB  v.  BimcA,  3  Pdge,  BOfl).  It  may  be  applied 
ibr  at  any  stage  of  the  action,  e,  g.,  pending  an  appeal  (punkam  v.  Jaekx/n,  1 
Paige,  e»l) ;  before  decree  (Datioa  v,  Denlim,  1  Jolina.  Ch.  141) ;  before  servica 
ot&e  summonB  {Buthn«U  T.  BuiAmU,  15  Barb.  889 ;  7  How.  889).  Formerlj 
It  iwued  only  lo  enforce  equitable  demand  in  the  nature  of  debts  actuailv  dna 
( JbrreM  v.  I'orrat,  rapra) ;  and  would  not  be  grunted  where  the  demand  was 
purely  legal,  nor  where  tlio  defendant  was  an  executor  or  administrator  not 
sbown  to  have  assets  in  bis  liautis  {Hmedimri/  y.  Mark,  6  Johns.  Ch.  138) ;  nor 
where  the  amount  in  questinn  is  less  than  |I0O  IPalragr  y.  Doren,  3  Edw.  Ctk 
436)  i  nor  after  the  delendonl  has  obtained  a  diBcharge  fkim  imprisonment 
lAtlueorih  y,  Wrigl^,  1  Paii^,  301) ;  nor  where  the  defendant  could  be  or  had 
bew  beU  to  bail  at  law  [PraU  t.  WtlU.  1  Barb.  422) ;  or  was  held  to  bail  for  Uw 
Hme  cauie  in  another  court  (MilclUH  v.  Buneh,  2  Paige,  606);  nor  where  tho 
dc&Bdaot  could  not  be  arrested  under  tlie  act  for  Impriaonment  for  debt  (Oba- 
wn  y.  BU)Ut  Clarbe,  551),  unless  it  was  a  cause  of  equitable  cogniuDce  (Broan 
y.  Baff,  6  t^lge,  335) ;  or  unless  it  was  to  prevent  a  failure  of  Justice  {Parlor  T. 
^pwuor,  3  Johns.  Ch.  169).  It  may  issue  on  a  creditor's  bill  to  reach  equttabla 
Maet8C^A'n{rtEi(«iiiv.  £lt«Mn«>n,  4  Sandf.  Ch.  86«1),  or  aialDst  a  citizen  of  an- 
other State  or  country,  on  demands  arising  abroad  {Woodinard  y.  SehaiteU,  8 
Johna.  Ch.  412 ;  Gibert  y.  CM,  Hopk.  406 ;  MiUJua  y.  Buncli,  2  Paige,  BOe) ; 
or  against  a  foreign  administrator  or  cieculor  for  an  account  {McNamara  y. 
Dvyer,  7  Puiga,  230) ;  against  a  married  woman  INenilie  y.  JVffiiO),  22  How. 
SOtn  1  but  not  against  a  non-resident  comlttg  into  tlie  State  as  a  witness  (Dicon 
V.  *ftr,4Edw.Cb.  557;  MerriU  r.  Otorge,  23  How.  381);  nor  on  a  demand 
against  a  rendor  fur  specific  performance  {Cmcdiny.  Uram,  9  Edw.  Ch.  281), 
Dor  on  a  demand  sot  judicially  ascertained  on  a  penal  bond  by  a  surety  against 
hia  principal  (OiUi*  y.  Mmnara,  6  Foigc,  258 ;  2  Edw.  Ch.  4831 

d.  To  entitle  a  party  to  this  writ,  his  demand  mast  ^je  tatiabctorily  aacer- 
tabled,  must  be  ponitivi^  awom  la,  except  the  amount,  which  may  be  on  Mtff. 
ItmnatbepMftuieJr  sworn  that  the  defendant  threatena  or  porpoaes  to  lean 
the  Btatfli  and  that  the  demand  will  tberebv  be  lost  or  Its  recovery  endNk- 
gered.  A  statement  of  the  fearsof  the  applicant  is  not  soffldenL  Facta  muot 
M  stated  to  enable  the  court  to  Judge  Ifue  case  be  one  in  whic^  it  is  pn^er 
to iMne Uie  writ  ( TbrrssC T.  Arrets  How.  133 ;  10 Barb. 48 :  fiiwbwU T. Burt- 
IwQ;7How.  SSeilBBorb.  809;  Thonui  y.  EUUty,  7  Johna.  Ch.  189;  and  see 
(Mrmaux  y.  BOit.  2  Ch.  Sentinel,  69 ;  DmOon  y.  Dmtan,  1  Johns.  Ch.  441 ; 
MdaocluY.  flwMiin,  8  Johna.Cb.T5i  (KxiAMrd t.  SbAoIwA, i&  41^ 
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§  179.]  ASKsn.  SOS 

a  AnyJnBticeof  AeBH^wnc  co^.orkBycouBtjJndge,  may  oot  of  CDtirt 
allow  writs  or )w<MaI  in  Baits  and  proceedingv  in  ine  Bupreme  court,  accord- 
ing to  tLe  coarse  and  practfca  of  such  court  in  such  cases,  and  undersuchreg- 
tdsUoDs  as  sbal)  be  provided  b7  law,  or  by  tlie  rules  and  regulstioos  of  suctt 
court  not  iscoDsislnit  witU  law  (Laws  1847,  ch.  470,  g  13).  It  Is  not  neces- 
■Brr,  altliough  it  is  astial,  tlist  a  rta  exeat  sliould  he  bj  nril :  it  may  be  br  order 
enforced  W  Mtaclmwot  for  contempt  TtiegFantinK  of  tbiswrit  Is  euirriv  Ik 
tlM  discretion  of  the  court,  and  is  graoted  with  much  caution  IPraU  t.  WeUt,  1 
Barb.  425). 

b.  The  court  dHermines  the  amonnt  of  ball,  and  the  sheriff  mnat  take  a  bond 
for  that  smn  withnat  an;  addition  {OSieH  t.  Gait,  Hopk.  49S ;  and  see  MeNam- 
aro  V.  I>'>isin-,  7  Paige,  238).  Iflhe  BherifTrefiisea  bail,  the  court  will  tabe  se- 
■caritv  and  exonerate  tlie  aheriff.  Time  may  l>e  given  the  sheriff  to  prodaca 
the  defendant,  or  to  culiect  on  the  baii  bond  from  the  sureties  (Braffiim  i. 
Smith,  6  PalgP,  489).  Bureties  may,  by  statute,  surrender  their  priudpal  (fi» 
Woife,  S  N.  Y.  Leeal  Obs.  JJ88) ;  and  may  arrest  him  wherever  they  can.  {M.> 
Stmile,  leave  abouTd  be  obtained  to  put  the  bond  ui  suit,  but  the  objection  that 
no  leave  to  sue  was  obtained  may  be  waived  {Uarrii  v.  Hardy,  3  HUl,  iJ93).  As 
to  bui  on  nt  exeat,  see  laws  1354,  p.  S51 ;  and  1  Barb.  Gh.  Pr.  e^T. 


d.  The  defendant  may  move  to  discharge  the  writ  iritbout  security  at  any 
time  tiefore  giving  sectuily,  aad  lie  may.  by  leave  of  the  coQrt,  give  securrtji 
without  prejudice  to  hia  right  bo  to  move  {Jegup  v.  IM,  7  Paige,  9B>  But  ha 
cannot  move  while  he  is  in  contempt  for  diBobeying  an  injunctioa  (Etant  t. 
Van  Aifi,  Clarke,  3Q).    On  motion  to  discharge,  defendant  may  deny  or  ex- 

glain  the  affldavits  on  wtiich  the  writ  issued  (Onnttn  v.  Oram,  8  l^w.  Ch. 
SI),  and  may  read  hU  answer  in  tbe  action  {,Gibtsrt  v.  OoO,  Hook.  436:  Tbornt 
T.  Oiitet,  7  Johns.  Ch.  188). 

%  179.  [154.}  (AmM  181d,  1851,  1863.>  Arreat  in  what  earn. 
The  defendant  may  be  arrested,  ob  hereinafter  prescribed, 
in  the  following  ca?«8 : — 

1.  In  an  action  for  tUe  recovery  of  damages,  on  a  canse  of 
action  not  arising  oat  of  contract,  where  tlie  defendant  is  not  a 
resident  of  the  State,  or  id  aboat  to  remove  therefrom,  or  where 
the  action  is  for  an  injury  to  person  or  churacter,  or  for  injuring 
or  for  wrongfnlly  taking,  detaining,  or  converting  property. 

2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise  to 
marry,  or  for  money  received,  or  property  embezzled  or  fraud* 
fllently  misapplied,  by  a  public  officer  or  by  an  attorney, 
solicitor,  or  oonnsellor,  or  by  an  officer  or  agent  of  a  corpora- 
tion, or  banking  association,  in  the  course  of  his  employment 
as  snch,  or  by  any  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity,  or  for  any  miscondnct  or  neglect  in  ofiSoe 
or  in  s  professional  employment. 

S.  In  ail  action  to  recover  the  possession  of  personal  prop- 
erty nnjuHtly  detained,  where  the  proparty  or  uny  part  thereof 
has  been  concealed,  removed  or  disposed  of  so  that  it  cannot 
be  fonnd  or  taken  by  the  shoriff,  and  with  the  intent  that  it 
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should  not  be  eo  fonnd,  or  taken,  or  with  the  intent  to  deprive 
the  plaintiff  of  the  benefit  thereof. 

4.  When  the  defendant  has  been  gnilty  of  a  fraud,  in  coa- 
tracting  the  debt  or  incarriug  the  obligation  for  which  the 
action  is  bronght,  or  in  concealing  or  disposing  of  the  propertj^ 
for  the  taking,  detention,  or  conversion  of  which  the  action  is 
bronght,  or  when  the  action  b  bronght  to  recover  damages  for 
fntnd  or  deceit. 

5.  When  the  defendant  has  removed  or  disposed  of  hie 
property,  or  is  about  to  do  bo,  with  intent  to  defraud  bis 
creditors. 

Bnt  no  female  shall  be  arrested  in  anj  action,  except  for  a 
willful  injury  to  poreon,  character,  or  property. 

Jfottlamid.!. 

o.  An  action  for  erim.  eon.  is  an  "  injury  to  the  person,"  within  this  subdi- 
vision (DelnnutUr  v.  AiuwJ,  8  Code  Rep.  W :  4  How.  a»l ;  Strmtt  v.  8chiear2- 
tM«lE^,  4  BoBw.  627);  and  w  la  an  acilon  for  seduction  (ZiivbrT.iVbniA,  3  Code 
Rep.  9).  An  application  for  a  divorce  on  the  ground  of  adultery  is  not,  but 
an  application  for  a  limited  dirorce  on  the  rround  of  cruel  and  inliuman 
treatment  le  (JTJaIMA  t.  JTInioA,  12  How.  289). 

b.  A  complaint  by  a  moneyed  corporation,  whieb  showB  tliat  the  defendant 
was  employed  by  pltuntlA  as  tbeir  officer  or  a^ent ;  tbal  in  Uiat  fiduciary  ca- 
pacity ne  bad  access  to  the  papers  of  tbe  ptamtitl^;  that  by  means  thereof 
he  absUBCled  from  tiie  possession  of  tbe  plulntitfs  cerUjkaiei  of  lAara  in  0>e 
tbxk  <f  plaitti^  oarnpang,  which  ihara  viere  oicned  by  plaintijfi,  and  that  he 
sold  the  same  and  embezzled  tbe  proceeds, — states  a  oaosc  of  action  upon 
which  defendant  may  be  airesled.  A  complaint  which  shows  that  under 
lilte  circnmatancea  derendant  abstracted  from  the  possenaion  of  the  plaintiffs 
eert^eaU*ofdiarei  in  the  timk  <^plaiMiJfif  company,  which  eerlifeala  wen  A^ 
patUedby  lAe  oaneri  of  lAen  wilh  vie  compnny  far  lafe  kipping,  and  sold  tbe  same 
Ac,  also  states  a  cause  of  action  upon  which  defendant  may  be  arrested  (JVirrtA. 
Jtailaag  Co.  v.  Carpenliar,  4  Abb.  47). 

e.  In  an  action  against  an  Innkeeper  to  recover  the  vajue  of  goods  of  a 
ruest  fost  in  bis  bouse,  the  defendant  Is  not  liable  to  arreat  {Pa^ple  v.  WiUeO, 
20  Barb.  78 ;  6  Abb.  87 ;  15  How.  210).  Uuleae  he  be  a  non-resident  or  about  to 
remove  from  the  Btate.  {Id.) 

d.  SotAU,  aa  action  for  a  false  warranty  la  an  action  "  arising  on  contract" 
[P^Mtier  T.  AbrafM,  S  B.  D.  Smith,  13> 

«.  A  defendant  may  be  arrested  for  the  unlawful  conversion  of  property 
in  a  foreign  country ;  where  the  property  Is  brought  into  this  State  (B\a- 
lon  V.  Bruno,  21  How.  112 ;  and  see  Ifem  ITway  v.  Carpaitier,  18  How,  222 ; 
8  Abb.  239). 

/  An  order  for  arrest  should  not  be  granted  in  actions  for  assault,  libel  or 
slander  unless  the  defendant  is  a  non-resident  or  tranrient  person,  unless  In 
extreme  cases  (Per  Dalv,  F.  J.,  Docw  v.  Seou,  IS  Abb.  137).  Before  the  code  to 
bold  a  defendant  to  bail  where  an  order  was  necessary,  something  more  had 
to  be  slated  than  a  cause  of  action  (BrooU  v.  MeLeUan,  1  Barb.  827).  BenMe,  it 
la  otherwise  now  (BaJcer  v.  BaaclAamer,  5  Uow.  251 ;  Araiu  v.  BchviaTzaael- 
<I«n,4B03w.  027). 

g.  Beaideat. — In  Burrell's Law  Dictionary,  Aui<l«rU is deSoed,  "One  who 
baa  a  seat  or  settlement  in  a  plaMj  one  who  dwells,  abides  or  lies  in  a  place. 
An  inbsbiiaiit  ^  Johns.  208 ;  8  Wend.  134, 140) ;  one  who  reudes  or  dwells 
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in  a  plHce  for  some  time  (VtMn-V"  In  BootetA  y.  K^logg  (SO  Jotina.  fllO), 
Woodwortb,  J.,  sajB,  A  p«noD  resident  Is  defioed  to  be  "one  dwelling  or 
hBTiDg  his  ftbode  in  any  place,"  aD  inhaUtant,  "  one  that  resides  la  ■  place." 
la  the  matter  of  Fitzgerald  (3  Cainea,  S17),  It  was  decided  that  a  person  Uiat 
cnnie  into  this  State  on  a  commercial  adventure,  without  any  intent  of  settling 
here,  was  not  a  resident  within  the  meaning  of  the  act  for  relier  against  ah- 
Hcondiug  deblots.  In  the  matter  of  Thompaon  (1  Wend,  43),  the  court  held, 
iD  respect  to  an  absent  debtor,  that  residing  abroad,  engaged  in  business  for  a 
time,  whether  permanently  or  temporarily,  was  a  "  residing  out  of  the  Slate," 
within  the  meaning  of  the  statute.  In  Tin  maiUr  of  WrigSy,  i  Wend.  WH ;  8 
ib.  134).  it  was  heidlhat  a  person  remaining  temporarily  for  a  month  In  the 
cities  of  New  Torii  and  Brookirn,  intending  to  commence  business  in  Canada, 
'waa  not  an  inhabitant  or  resident  within  the  meaning  of  the  insolvent  act  of 
laia  Bavage,  Ch.  J.,  in  that  case,  aaya  that  in  TAo  matter  of  Fibgeraid  (9 
Cainea,  316).  :t  was  held  that  a  resident  witbln  tbe  State  was  one  who  bad  a 
residence  of  a  permanent  and  fixed  character,  not  one  who  had  a  mere  reti- 
dcnce  of  a  temporary  nature.  In  Fmit  t.  BrMia  (19  Wend.  11),  the  facta  wero 
these:  A  rcsldeDt  of  this  Stale  left  tbe  State  in  Hay,  1836,  and  went  lo  Wisconsin, 
and  commenced  business  there  as  a  merchant,  with  intent  to  malte  It  his  per- 
manent residence,  but  left  behind  his  wife  and  child  at  board  at  his  former  res- 
idence in  this  Slate.  In  March,  1837,  he  returned  to  his  former  residence  on  a 
visit,  and  remained  until  May,  when  he  was  arrested  and  held  to  hail.  And  U 
was  held  that  he  was  not  a  resident  of  this  State,  witbin  tbe  meaning  of  ttie 
RCt  abolishing  imprisonment  for  debt  In  that  case,  Nelson,  Ch.  J.,  says,  "  Tliera 
must  be  a  settled,  fixed  abode,  an  intention  to  remain  permanently,  at  least 


for  a  time,  for  business  or  other  jrarposea,  to  coneiitute  a  residence  within  the 
legal  meaning  of  that  term."  In  T/iorndCke  v.  CUy  of  BetUm,  (I  Met  84!^, 
Shaw.  Ch.  J.,  says,  "  The  question  of  residence,  inhabitancy,  or  domlcll,  al- 
though not  in  all  respects  procisely  the  same,  they  are  nearly  so,  and  depend 
much  on  the  same  evidence."  In  CaduiaiiadtT  v.  HoiBtB  (3  Harrison's  Rep.  Hi), 
DaytoD,  J.,  says,  "Tbe  word  residence  (fixed  residence  I  mean)  is  generally 
Dscd  as  a  tantamount  to  domicil,  though  I  am  not  prepared  to  say  whether 
they  are  or  are  not,  la  all  respects,  convertible  terms.  But  in  Oraiqford  v. 
Wtaon  (4  Barb.  005),  it  was  held  that  the  words  legal  residence  and  domldl, 
are  convertible  terms. 

a.  A  person  who  had  formerly  been  a  resident  of  another  State  (Indiana), 
but  had  with  his  fcmiiy  removed  so  this  State,  and  was  then  residing  with  a 
relative,  while  he  was  looking  out  for  an  opportunity  to  engage  in  business, 
and  whether  be  ebouid  flnaliv  settle  in  this  State,  was  nndetermined :  held 
that  he  was  a  non-resident  of  this  State  {BuTrmei  v.  MOler,  i  How.  349). 

b-  A  person,  an  emigrant,  having  left  his  native  land  with  no  intention  to 
return,  and  wtto  is  living  in  this  State  without  anr  determinaUon  to  reside  else- 
where, la  a  resident  of  this  State  [nndenAaeh  v.  Behtand,  10  How.  4T7). 

e.  A  perwm  may  be  a  mxt^rmdeni  while  bie  donucU  continues  within  Uia 
State.  Actual  non-residence,  without  regard  to  the  domicfl  of  the  debtor,  is 
what  is  contemplated  by  the  statute.  A  debtor  detained  abroad  in  atlendsnce 
in  bueinese,  three  years  and  upwuvis,  though  keeping  up  a  house  hi  New 
Tork,  as  he  had  done  for  many  years  before,  is  a  non-resident  {Baggart  v. 
Morgan,  4  Sand.  198 ;  I  Selden,  423 ;  see  atuddm  v.  Patride,  S8  Eng.  L.  and 
Eq.R«4). 

d  Where  the  defimdont,  a  merchant  doing  business  at  HomellsviUe,  In  thia 
State,  where  he  owned  real  estate,  and  where  he  and  his  family  resided  in 
September,  1854,  took  troxa  his  store  a  large  portion  of  the  goods  and  went  to 
Hudson,  Wisconsin,  with  the  intention  and  expectation  of  disposing  of  them 
more  readily,  for  cash  to  pay  his  debts,  and  if  the  trade  proved  to  be  good  to 
continue  his  trade  there  in  charge  of  a  clerk,  and  to  return  himself  and  con- 
tinue his  business  in  this  State,  retaining  In  the  mean  time  his  store  and  busi- 
ness at  Homeilsvllle  In  charge  of  a  cleric,  where  his  fitmily  remained,  intend- 
ing, aa  he  wrote  to  his  creditors,  to  return  in  the  spring  of  18GS,  but  did  not 
actually  return  until  July,  18K,— held  that  defendant  was  a  resident  of  thb 
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flute  OQ  tbe  90th  of  ^ne,  1B5A,  whan  the  plMstiflfa,  his  creditora,  ieened  an 
sttw^uoeot  BOBiitBt  his  property  at  HomelUville.  He  was  onlj'  temponriljr 
•baent  for  a.  ^gle  purpoBc,  which  from  its  nature  would  not  Mep  hlrn  sway 
fram  the  procws  of  our  courts  lllurOmi  v.  Beday,  11  How,  WW ;  S  Abb.  IBfi). 

a.  A  person  who  caniee  on  wiUiis  the  city  of  New  York,  a  regular  bod- 
nesB,  and  who  !n  the  course  of  his  occupation,  qieiida  his  time  during  the 
regular  busiueas  hours  of  the  busincas  days  of  the  weeh  in  the  cit^,  keeping 
iiis  bank  account  there,  and  there  in  good  fkjth  conducting  all  his  busUieaa 
tnmsactiooa,  is  not  a  non-resident  within  Uie  meaning  of  the  atlacliment  laws; 
Although  Ills  family  reside  in  another  State,  and  he  himself  spends  his  Bun- 
dajB  or  even  all  hia  nights  with  tliem  {Tcmaer  v.  ChunA,  2  Abb.  299).  That 
case  was  dedded  at  a  general  term  of  the  supreme  court  in  the  first  district. 
The  superior  court  held  otherwise,  and  that  a  defendant  having  all  his  busi- 
ness property,  business  capital,  and  bis  bank  account  Ln  New  Yorlc,  wliere  he 
was  enenged  in  business,  and  whore  be  spent  an  an  average  eight  bouts  of 
every  business  day ;  but  for  reasons  of  convenience  and  economy  merely, 
maintained  his  bmily  in  New  Jersey,  and  spent  with  them  there  liis  nights 
and  Sundays,  was  "  not  a  residant  of  the  Slate  of  New  York  "  [Barry  y.  "Boek- 
vaer,  0  Abb.  874 ;  and  to  the  like  effect,  Chaim  v.  Wilain,  1  Bosw.  673 ;  8  Abb. 
78 ;  Bauhe  v.  Lawrenn,  IT  How.  S54 ;  Zm  t.  Slaniey,.9  How.  272) ;  and  the  su- 
nrome  court  have  probably  modified  their  views  aa  expressed  by  the  cases  of 
SurStnl  Y.  Seeity  and  louiTier  v.  Church  (supra).  See  Qrvaton  v.  Morgan  (8 
Abb,  S4),  In  that  case  it  appeared  that  Uie  defendant  had  a  place  of  business 
In  Hew  York,  but  boarded  in  New  Jersey  and  had  a  place  of  business  there, 
and  bad  stated  tiiat  to  be  his  place  of  residence,  and  was  seldom  at  bis  place 
of  iHJslnosa  in  New  York :  held,  that  he  was  a  resident  of  New  Jersey. 

b.  Raddence  is  the  place  of  a  man's  fixed  habitation  ;  where  ids  political 
rights  are  to  be  exercised,  and  where  he  is  liable  to  taxation  {IIouMon  v,  AviU, 
13  How.  77).  Residence  depends  on  intention  (7A«  Paopie  v.  PeraUa,  4  CaL 
ITS ;  Vuher  v.  Viiker,  12  Barb.  040 ;  and  see  Sprague  v,  Iloughlon,  2  Scammon, 
418 ;  JViD«r»  y.  Bryunt,  7  Porter  Ala.  R.  IB  ;  /lAam  v.  G^ixmt,  1  Brad,  Sur. 
Ilep.  70 ;  U.8.  V.  Tim  Penelope,  2  Peters,  450 ;  Htgmnan  v.  Fox,  31  fiarb.  47S ; 
harremiSic  v.  Aadtrion,  17  Jurist,  Gil). 

e.  Eniistmaut  in  the  Toluntoer  army  of  the  United  States,  and  abwnce  from 
the  Stale  on  such  service,  do  not  render  a  debtor  a  non-rerident  (TiMtlt  y. 
Jbuiwsnd,  15  Abb,  221). 

d.  This  Bubdiylsion  Is  controlled  by  subdivision  B ;  and  therefore  in  an  action 
by  a  male  against  a  female  for  breach  of  promise  to  many,  the  defendant  can- 
not lie  arrestf^d  (Stifle  v.  Tiippy,  3  Code  Hep.  23).  The  construction  of  this 
Bubdivision  is,  that  a  defendant  may  lie  arrested  in  an  action /or  nunuy  netimd 
where  he  is  a  factor,  atlomey,  agent,  Ac,,  or  other  person  in  a  fidadaiy  capad- 
ty,  and  that  the  same  designated  persons  may  be  arrested  for  property  embes- 
Bled  or  ft^udulently  misapplied  by  them.  There  are  two  cases  for  the  arrest, 
and  the  enumerated  persons  may  be  arrested  in  either  of  tbcm.  In  one  data, 
tlie  order  of  arrest  may  be  made  upon  f<ui»  which  may  be  entirely  iniiep»adeat 
of  Vie  cauie  (^  aUton,  whicli  arc  tu  be  stated  in  alGdavits,  and  need  not  be  stated 
in  the  comiriaint,  and  where  the  arrcsl  may  take  place  after  the  cause  has 
actually  been  tried.  In  the  other  class,  where  a  defendant  is  sought  to  be  ai^ 
rested  as  an  agent  for  receiving  money,  tlic  gronnd  of  action  ana  the  ground 
arrest  are  identical  It  tlie  cause  of  action  is  shown  to  be  unfounded,  Uie  cause 
of  arrarf  must  fail.  If  tlie  affidavits  destroy  the  allegation  of  a  fiduciary  char- 
acter, the  arrest  cannot  be  suslained  ;  altboupb  that  will  not  terminate  the  suit 
<„B»pJiitie  of  Mfxieo  v.  Arrangoit.  11  How.  1— 57B). 

a  For  damages  sustained  by  n  stockholder  IVom  fVandulent  acts  of  dlreclon 
wtd  olScers  of  a  compatiy,  an  action  may  be  sustained  by  the  stockholder 
against  the  ofncars  and  directors,  and  tlie  defendanta  may  t>e  arrested  {CrotA 
y.  Jaaett.  12  How.  IS).  A  defendant  may  be  arrested  in  an  action  for  money 
roceived,  or  property  embezzled  or  fraudulently  misapplied  as  an  agent  of  the 
plafaitiS^  or  while  he  was  aolng  for  the  pl^tlBb  in  a  fidudary  capacity,  mch 
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«  k  poller  of  goodB  A*  the  plalolffih.  B  fi  immaterial  whether  the  ftck 
kBSionzing  the  arrest  are  or  are  not  Inserted  in  the  complunt,  or  whsUier  the 
sctiOD  is  tvooght  on  the  contract  fur  not  accounting  for  and  paying  over  the 
goods  snd  money  to  the  plaintifl!>.  or  in  tort  for  the  wnemmm  of  the  goods 
and  money  {SkMw  t.  WAtHoeft,  12  Bow.  20B). 

e.  One  who  receiTeg  money  from  another  to  pay  directly  to  a  third  pftrty, 
mad  omitn  to  do  ao,  may  be  arrested,  as  well  becauBB  he  recoired  the  moner  aa 
agent,  aabecanae  of  hiB  fiduciary  character  {Burharu  t.  Qaey,  4  Sand.  707). 
Where  the  defendant  received  as  agent  or  ettomey  of  plaintirf  a  epeciflc  sum 
for  a  specifie  purpose,  and  while  the  looney  was  in  defendant's  hands,  not  ap- 
plied to  such  purpose,  the  plainllB'  demanded  ita  return  to  him,  defendant  re- 
niBed  to  return  it,  in  the  bojiafide  but  erroneous  belief  that  he  could  not,  in  Jos- 
tice  to  a  third  person  do  so, — held  he  was  liable  to  arrest  (fifcftadia  t.  CSate, 
18H0W.4U};  and  see  ai«v.ir«MaA«m,  10  Abb.  SIS). 

d  A  ^tor  who  receires  money  to  be  Invested  in  goods,  with  the  condition 
(hat  it  shall  not  be  employed  for  any  other  puTTKoe,  acts  in  a  "  fldnclary  capa- 
city "  [Noble  V.  Pretcot,  t  B.  D.  Bmitli,  138 ;  Duitait  v.  T/unnpaim.  Bfl  How.  417). 
An  agent  employed  to  collect  moneys  for  his  principal,  is  liable  to  arreei 
where  be  appropriates  aiidh  moneys  to  his  own  use.  In  Bucb  a  esse,  the  agent 
BssQroes  a  Bjrecial  trust,  and  acts  in  a  "Sdudary  eapaeUy  "  {StoH  v.  King,  8 
How.  288 :  Shadier  v.  ShiOd*.  17  How.  i30 ;  OiteU  t,  Brojigh,  U  How.  8741. 
■Where  deffenilaot  contracted  with  plaintifft  in  writing,  lo  receive  a  lot  of  fhift 
trees  from  them,  to  be  dellTered  to  different  purchasers  thereof  from  the  plain- 
ti&.  and  the  defendant  was  to  and  did  receive  paymeot  therefore  on  deliTsry, 
and  afterwards  allwed  that  he  loet  the  money  by  theft  or  accident,  held  be 
was  an  ageni  in  a  fiduciary  capacity,  nod  was  liable  to  arrest  on  tlie  plaintiQ^s 
aU^ation  that  he  embezzled  the  money,  and  that  it  was  not  proper  on  a  mo- 
tion to  vacate  the  order  of  arrest  to  try  whether  he  embezzled  or  lost  Um 
nosey  (FnM  v.  M'Gar^er,  14  How.  181,) 

«.  An  auctioneer  who  receives  goods  (br  sole  under  on  agreement  that  he  is 
•~  «.^...  .11  n-™.  .  .,..^.:„  amount  of  the  proceeds  for  his  compensation,  la 

o  De  arreaiea  tor  a  f  " — ' '  '' "'"■" "*" 
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/.  In  ODodrieA  v.  Duniar  i'17  Barb.  644),  the  defendant  was  consignee  and 
agent  at  San  Francisco  of  a  ship  owned  1^  the  plaintiSh.  His  duties  were  to 
take  a  genera!  charge  of  the  ship,  pay  all  expenses  relating  lo  her,  sell  her, 
and  pay  the  expenses  of  the  sale,  and  then  to  aeconnt  to  the  plaintil&,  as  their 
debtor,  for  the  balance  he  miglit  owe  them,  after  deducting  all  payments 
previously  made  by  him,  and  the  balance  due  him  frnm  the  plsintifTs  on  a  for- 
mer account ;  the  supreme  court  held  the  def^dant  was  not  liable  to  arrest  as 
a  (actor,  ageat,  or  broker,  or  as  having  received  the  plaintlfl's  money  in  a  fidu- 
daiy  capacity. 

n.  A  merchant  who  rectived  goods  upon  consignment,  upon  condition  that 
he  would  advance  lo  the  consignor  a  certain  amount  in  csah,  and  then  conKign 
the  goods,  with  tlie  Mils  of  lading  and  invoices,  to  responsible  parties  In  Eu- 
rope, for  sale  and  returns,  guaranteeing  the  faitlifbl  disposition  of  the  property 
and  rctiirns  of  accounts  of  sales,  together  with  -whalever  balance  there  might 
he  over  and  above  the  advances  made,  the  consignor  holding  himself  reapon- 
ribte  to  the  consignee  for  any  deficiency, — held,  that  on  a  deficiency  of  the 
amount  of  goods  returned  on  sales  by  the  parties  in  Europe,  for  which  the 
consignee  was  liable  on  bis  guarantee,  and  the  condgnor  on  his  promise  to  the 
conidgnee,  the  consignee  dio  not  act  in  tfidueiary  eapadtg  where  Ue  bad  re- 
ceived the  ammmt  of  the  dedcioncy  from  the  consignor,  and  had  not  paid 
over  tlie  same  to  the  parties  in  Europe,  for  which  they  Bought  to  hidd  him  to 
bail  (XnpiM  v.  Danteombe,  8  How.  14). 

h.  An  attorney  sued  for  not  paying  over  mon^  collected  for  Ids  client,  is  H- 
atde  to  imprisonment,  sucti  suit  beiOK  an  action  for  misconduct  in  a  proressloDol 
employment  (Btagt  v.  iStAwru,  1  Demo,  SAT).  Wliero  an  attorney  redding  and 
praetidng  in  another  Btote,  receives  money  opan  demands  left  witb  bim  for 
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collecUon  In  that  Btate,  which  he  omits  or  reftiBss  la  pcy  orer,  he  U  liable  to 

arrest  liere,  in  an  actloa  brought  to  recover  such  mone;  iTaiei  v.  Blodgett,  8 
How.  278).  In  such  a  case  the  mone;  Is  received  bv  the  deretidftnt  as  sn  at- 
torney. In  the  course  of  his  employment  as  such.  The  actictn  was  founded, 
not  BO  much  upon  a  breach  of  contract  as  the  violation  of  professional  du^. 
(lb.) 

a.  Where  pl^ntlff  had  employed  defendant  to  sell  goods  ss  hla  agent,  and  the 
defendant  was  to  render  an  account  and  pay  over  the  proceeds  weekly,  on  the 
defendant's  failure  to  pay  over  snch  proceeds,  he  became  liable  to  be  arrestad 
in  sn  action  to  recover  the  amount  of  such  proceeds  (TurMr  v.  T^^mpton,  3 
Abb.  444;  andsee&^offlanr.  H'ofU.aHltLon.lSSi  BarreUY.  Ckaeit,  3i  Baxb. 

ao). 

b.  The  defendant,  a  banker,  the  plunUfifa  In  November  1856  employed  him, 
to  act  as  their  banker,  receive  their  deposits,  collect  their  bUlH,nna  credit  them 
the  aroouat,  ollowluK  him  to  use  the  money,  he  agreeing  to  pay  interest  there- 
on, and  also  to  pay  the  plaintiifg'  drafU.  While  this  arran^ment  continued 
in  force,  and  on  18th  August,  18ST,  plaintifl^  remitted  to  de&ndant  a  draft  for 
f  4,000,  payable  2Sth,  to  ^  collected  and  placed  to  plaint!^'  credil.  Defend- 
ant received  the  draft  on  the  17tii  and  collected  it  on  the  Soth.  On  the  Mth, 
defendant  knew  he  was  insolvent,  and  on  the  35th  suspended.  On  motion  to 
dlscliarge  an  order  Ibr  the  defendant's  arrest,  it  was  held  he  did  not  receive 
the  money  in  a  "  fiduciary  capacity,"  nor  did  he  "  wrongfully  "  convert  the 
money ;  nor  was  he  guilty  of  any  traud ;  nor  of  any&Bua  In  incurring  the  ob- 
ligation to  pay  the  |1,000  so  collected  {BoMiag  y.  Thompton,  15  How.  97). 

&  Where  an  offent  is  liable  to  his  principal  in  a  fidudary  capacity,  for  mo- 
neys of  the  prijjdpal  received  by  him,  and  the  prindpal  aetlles  with  him  by 
taking  Ills  note,  payable  infaiurv,  tlie  principal  s  claim  which  was  in  its  na- 
ture for  a  wrong,  is  not  tliereby  changed  into  a  debt  [S/tipnvui  v.  Slu^tr,  14 
Abb.  449 ;  PetUj^  v.  Mather,  IS  Abb.  436 ;  see,  however,  amlm,  AOtaiua  Im. 
Co.  T.  Cleuland,  14  How.  408 ;  and  pott,  p.  S73,  a). 

d.  As  to  who  are  public  officers,  see  !  a  a  86.  An  attorney  is  not  (B  Wend. 
60S  1  but  see  Stof/e  v.  iSCmvtu,  1  Denlo,  207). 

NoU  to  tubd.  8. 

a.  Before  the  amendment  of  1851,  it  was  held  (YanNttley.  Coni>Kr,  5  How. 
148)  that  in  an  action  to  recover  personal  property,  the  defendant  was  liable 
to  arrest  if  the  property  had  been  removed,  however  Innocently,  so  that  it 
could  not  be  found  by  the  sheriff.  In  iiaberlt  v.  RandaU  (id  327 ;  8  Code  Rep. 
IBO),  It  waa  held  otherwiie,  and  that  to  warrant  the  arrest,  (he  removal  must 
be  with  an  intent  thai  the  gnods  should  not  be  found.  The  amendment  has 
always  been  reearded  as  a  legislative  overruling  of  Tan  Nettt  v.  Conoitee, 
and  adoption  of  the  ruling  in  Si^rtt  v.  Sandall  {Pike  v.  L«m,  4  Sand.  650). 

/  To  entitle  a  plaintiff  to  an  order  of  arrest  under  this  subdivision,  it  i 


by  the  plaintiffs,  or  other  as 
mtr  v.  Ifoijel,  1  B.  D.  8mith,  358 ;  1  Code  Rep.  N.  8.  819i  iierriek  v.  Buydam, 
Id.  319 ;  Pikt  V.  Lent,  supra).  And,  therefore,  if  it  appear  that  the  defendant 
had  disposed  of  the  property  claimed.  In  tlie  usual  coUTse  of  his  business,  anl» 
litem  motam,  and  wiuiout  any  intent  to  prevent  the  taking  thereof  by  the  sher- 
iff, the  plaintiff  is  not  entitled  lo  an  order  of  arrest.    (Id.) 

ff.  To  authorize  an  order  of  arrest  under  this  subdivislmi.  It  mmt  appear  by 
the  affidavits  on  which  it  Is  sought  to  be  obtained,  that  the  property  has  been 
removed  after  suit  brought,  with  intent  to  prevent  its  being  taken  or  found 
^  the  sheriff,  or  with  intent  to  deprive  the  plaintiff  of  the  benefit  thereof;  or 
lithe  dispoeltion  or  removal  took  place  before  suit  brought,  it  must  appear 
to  have  been  done  with  intent  to  render  Ineffectual  the  proceedings  in  a  suit 
vhlch  the  defendant  knew  or  had  reason  to  apprehend  the  plainUff  Intended 
lo  bring  to  recover  poawsslnn  of  the  property.     In  the  ordlnaiy  case  for  con- 
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tertliig  proper^,  or  detaining  It  In  hoatilllj'  to  iLe  claim  of  the  (rno  owner 
Qie  Older  to  amU  mnst  be  uoder  the  Ist  mibdirision  of  tbU  section,  wbii^  U 
Htiifled  with  bail  that  the  defendant  shall  render  hlmeelf  amenable  to  tlia 
process  and  Judgment  of  the  court;  vrbereas  an  arrest  under  aubdirision  8 
can  be  superseded  only  b7  an  undertaking  to  pay  anj  judgment  that  may  be 
lecovered  {Boberti  t.  SandaU,  8  Sand.  710). 

a.  The  pl^tiff  has  his  election  to  proceed  (g  206)  to  recover  pceeeeaitMi  of 
property,  or  to  recover  dami^ea  for  the  taking  or  detention ;  and  having 
made  hu  election,  he  sin«t  abide  by  it  He  cannot  have  the  defendant  ar- 
retted and  have  a  deliTery  of  the  property  loo,  pending  the  litigation  {Ohap- 
ptB  V.  SUnner,  6  How.  838).  The  plaintiff  may  pursue  Uie  proceedings  pointed 
oat  in  chapter  2,  title  7 ;  and  if  the  property  cannot  be  found,  and  Uie  case  la 
within  tbia  aolfdivlalon,  have  the  defendant  arrested :  but  In  that  case  ha 
camiot  afterwarda  obtain  the  poasession  of  the  property  pending  the  action. 

<m 

b.  Auorder  of  arrest  obtained  mider  this  subdivision  cannot  be  sustained 
where  the  complaint  allies  as  a  cause  of  action  tlie  wrongfbl  conversion  of 
ahoiae,  and  demands  judgment  for  damages.  Snchan  action  la  for  damages, 
— not  to  recover  spednc  property  {Sq/mouT  v.  Ton  Owva,  18  How.  M). 

Shte  to  mbd.  4 

e.  TTie  "  obligation  "  referred  to  in  this  subdivigion  means  an  obligation  oi 
such  a  character  that  an  action  might  be  brought  on  it,  even  if  unaccompanied 
In  fraud  in  Incurring  it  [MeQo^m  v.  iV>  82  Barb.  83 ;  diaapproving  of 
(WuJoS  V.  A'Vttn,  3  Abb.  163;  IS  How.  48,  which  held  that  "  obligate  " 
meant  "legal  liability"). 

d.  It  is  not  neceasaiy  that  the  papers  presented  as  tiie  basis  of  an  applica- 
tion for  an  order  of  arrest  ou  the  groimd  of  f^ud,  should  make  out  every 
(kct  entering  into  the  IHud,  by  evidence  whinh  would  be  competent  to  es- 
tablish it  on  a  trial  (Oamtou  V.  .&r^n,  6  Abb.  162;  IG  How.  48;  and  aea 
BcHmia  v,  BeUlid,  20  How.  866). 


/.  The  law  does  not,  in  ordinary  cases,  impose  upon  a  pmtliaBer  the  duty  of 
discloaing  lo  the  seller,  at  or  before  the  sale,  the  state  of  bis  pecuniary  drcum- 
stancea,  however  desperate  they  may  be,  and  be  known  by  him  to  be.  Thla 
general  principle  is  applicable,  notwithstanding  there  has  been  a  long  course 
of  dealing  lietween  the  parties,  in  the  coarse  of  which  credit  has  lieen  given  to 
the  parchascr,  and  he  has  panclually  performed  his  engagements,  and  his  in- 
solvency baa  occurred  during  those  dealings;  no  relation  of  trust  or  confldence- 
is  thereby  created  which  would  entitle  the  seller  to  eipect  of  the  purchaser  or 
require  of  the  purchaser  as  a  legal  duty,  to  communicate  to  the  seller,  infbr- 
mation  of  bis  iuatdlity  >o  pay  ail  his  debts,  wliiie  he  continues  his  busiMeas  and 
the  management  of  his  alTaira.  Therefore,  although  a  purt^aaer  at  the  time 
of  making  an  additional  purchase  from  persons  with  whom  he  haabeen  In  the 
haUt  of  dealing,  ia  insolvent,  and  he  well  knows  his  inaolvencv,  and  intoa- 
tiooally  conceals  it  from  the  vendors  by  simply  withholding  his  knowledgeon 
the  snbject,  without  otherwise  saying  or  doing  anything  to  mislead,  and  he 
Still  retains  the  poasesdon  of  property,  and  is  pursuing  his  business  as 
before,  he  is  not  thereby  guilty  of  a  maa  entitling  the  vendor  to  avoid  the 
Bai&  Bat  if  the  purchaser,  at  the  time  of  maldng  a  new  purchase,  is  not  only 
insolvent,  and  knows  himself  to  be  so,  but  lias  performed  an  open  and  notori- 
ous act  of  insolvency,  by  breaking  up  his  business,  and  asaignliig  his  property 
Ibr  tiie  benefit  of  his  ciodilors,  it  is  his  duty,  arising  out  of  liis  previous  dew.- 
lags  with  the  vendors,  to  communicate  that  fact  to  them  before  Um  sale ;  and 
the  violation  of  that  duty  amounts  to  a  fVaud  iMUdid  v.  Wordtm,  30  Barb.  3SS ; 
HaU  v.  Naylor,  6  Duer,  74 ;  18  N.  Y.  B88 ;  Jfomwn  v.  Qardim,  7  Abb.  496  ; 
Aivnon  V.  KaOnnan,  8  CaL  %15). 
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a  WlieTe  the  defeDdast,  ktioving  htmnlf  to  be  Eniolvent,  ftppll«d  to  pni^ 
"^~w  goods  fhHH  Che  pUUntifT,  and   usured  him  that  he,  the  dereiuibuit,  "W" 


good  and  ftble  to  pay  all  that  he  should  eontntct  to  pay ;"  and  the  pltdntlff, 
relyiiiK  on  his  represenlattoti,  made  tbe  nie  desired, — held  tliat  the  debt  vaa 
frandmentlr  contncted,  uid  tbe  defendant  liable  to  arrest  ifreaman  t.  Ldand, 
S  Abb.  479). 

b.  Where  the  gromd  of  airest  ia  mlarepreseDtstlon  U  to  the  defeodant's 
dTcamstaDces,  it  must  be  shown  that  tbe  defendant  knew  that  the  representa- 
tloDB  were  Gilse ;  fi>r  if  he  bellered  them  true  at  the  time  he  made  tl^tn,  he 
was  DDt  goiltj  of  BDV  fVand,  however  bise  the  represeDlations  may  hare  be«n 
tn  fttX^^ie^  T.  Burton,  13  How.  610 ;  BircMl  r.  Straut,  8  Abb.  53 ;  28 

e.  The  defendant  obtained  credit  upon  these  representations :  "  I  un  per- 
fectly good  and  resnonrible  for  all  tbe  goods  I  may  purchase.  I  own  In  Jersey 
CitT  toe  house  and  lots  in  which  I  am  living,  which  1  value  at  between  five 
and  t4z  thoiuand  dollars ;  md  I  conrider  this  good  and  suffident  for  any  goods 
1  may  bny:  I  also  own  real  estate  in  Willlamsburgh,  and  1  have  oUier  pro- 
perty." The  qoestion  waa,  whether  this  representation  was  Gtlse,  and  known 
o;  him  to  be  so,  when  he  made  it  The  defendant,  without  any  chuige  har- 
ing  taken  place  in  Imb  drcumstances  In  the  meantime,  abom  a  monUi  after 
-such  representation  a,  made  an  aaslgnment  of  all  his  property  for  the  benefit 
-of  creditors ;  which  asdgnment  ais'^loeed  about  double  the  amount  of  in- 
debtedness lo  the  amount  of  property  assigned,— held,  that  this  exhititt  of  thv 
defendant's  aOaira  implied  upon  Lis  face,  that  the  representations  made  by  bim 
were  clearly  felse,  and  must  Iiave  been  known  by  him  to  have  been  ■o<&udd«r 
y.  Bantti,  16  How.  6Si ;  and  see  WOmerdins  t.  J/otnu<r.  11  Abb.  283). 

d  A  purchaser  who  obtains  credit  by  a  folae  repreeenlaiion,  must  be  held 
to  iaUmd  the  legitimate  consequences  of  his  act.  If  he  obtains  credit  by  reprc- 
KnCatlonH  &lse  in  fact,  and  which  he  knew  to  be  false  when  he  made  them.  It 
will  not  do  for  him  to  say  he  did  not  mean  to  defraud  the  plaintifls  at  the  time 
{Whiloomb  v.  Sbloman,  IS  How.  5SS). 

t.  Where  a  person  actually  insolvent,  purchases  goods  on  credit,  npon  hla 

repreBenlationB  of  sr' — —  — "  "--  ' '  "'" '  ' --■•—  ■ 

cover  the  pri—  -'  - 

hs  believed  U  ,  ,  , 

Where  the  questicai  is  whether  the  vendee  procured  the  sale  of  them  through 
fraud,  evidence  Is  admissable  of  purchases  made  by  bim  at  or  about  tbe  same 
time,  involving  similar  frauds  (HaU  v.  yatib>r,  18  N.  Y.  S88).  And  evidence 
Is  admissable  of  contemporaneouB  sales  procured  by  affirmative  repraenl*- 
tione  of  the  purchaser's  insolvency,  thou^  the  issue  is  upon  an  allegod 
fraudulent  concealment  of  facts  material  to  his  credit  (li.)  Otherwise,  of 
repreeentaUiHie  which,  ihoo^  false,  were  not  fraudulent  as  statements  in  m- 
■pect  to  his  circumstances,  made  to  a  creditor  having  no  present  right  of  ac- 
tion, for  the  purpose  of  quieting  his  alarm  in  respect  U>  hia  security,  though 
accompanied  by  an  oBer  to  return  goods  previously  purchased,  and  the  cred- 
itor declining  such  oOer  In  consequence  of  such  representations.  ilA.) 

f.  The  mere  omission  of  a  purchaser  of  goods,  to  disclose  his  inaolvency  to 
the  vendor.  Is  not  a  fraud  for  which  the  sale  may  be  avoided  (NicheU  v.  Pitmer, 
18  N.  T.  SOS).  When  no  inquiries  are  made  of  tbe  vendee  on  the  subjea  of 
his  pecuniary  condition,  and  he  makes  no  &]Be  statement,  nor  resorts  to  any 
artlDCe  to  mislead  the  vendor,  it  is  not  in  general  fraudulent  In  bim  to  remain 
rilcnt  as  to  his  pecuniary  condition.  {Id.)  An  honecA,  though  abortive,  pur- 
pOM  to  continue  budness  and  pay  for  the  goods,  is  connstent  with  tlie  vendee's 
Knowledge  of  his  own  Insolvency ;  and  the  purchase  is  not  fraudulent  when 
made  wlui  such  intent,  tbough  munded  in  delusive  and  nnrcasonabie  expecta- 
tlonfl,  (Id.)  Whether,  however,  the  &ilure  of  the  vendee  to  disclose  a  marked 
and  sudden  change  in  his  affoirs,  for  the  worse,  which  he  had  reason  to  sup 
pose  unknown  to  the  vendor,  may  not  be  a  fraudulent  concealment,  rendering 
the  sale  voidable,  query  ?  (Id.) 

g.  L  loaned  Gt.  (1,000,  taking,  as  security,  bis  note  and  eleven  receipts  signed 


atlons  of  solvency,  vet  he  is  not  liable  to  arrest  in  an  action  to  re- 
s  price  of  such  goods,  if  at  the  time  of  making  the  representations 
ed  them  to  be  true  iBtrrduB  v.  Strmm.  8  Abb.  68 ;  88  Barb.  298). 
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1v  6-'t  wtfe,  ft>r  eleven  comecntlTe  payments  of  ISI.  euh,  pkvftble  to  ber  bj 
£,oat  of  her  Mparate  «t«t«.  Before  the  firat  of  these  LDBtallmenta  bcouoa 
Ak,  G.  Ibrbade  K.  to  pay  the  amounts  to  I.,  and  thereafter  hlmaeLf  drew  them 
oat  aa  they  becftme  due.  In  sn  action  by  L  to  recover  of  Q.  Mid  $1.1)00,  it  was 
held  that  Q.  could  not  be  arrested  :  he  had  not  removed  or  disposed  of  his 
property  to  defraud  bis  creditors,  noi  waa  the  debt  fivudulenily  contracted 
iltaae*  v.  Ot/rham,  1  Hiilon,  480). 

n.  Id  an  action  for  falsely  and  ftwidulently  representing,  to  plaintiff,  tho 
meann  aod  pecuniary  ability  of  a  third  person,  whereby  the  plalntiQ'  was  in- 
duced to  Bell  and  deliver  to  the  latter  goods  on  credit,  and  was  damaged,  the 
defendant  cannot  be  held  to  ball  unless  it  be  shown  by  the  afSdavits  on  which 
the  Older  of  arrest  is  souEbt,  that  the  defendant  is  a  non-reudent,  or  ia  about 
to  depart  from  this  State  (AiuIA  v.  Carbiere,  8  Bosw.  S34). 

i.  The  liability  of  a  party  for  Iklsely  and  fisodulently  *epre«enting  tha 
mmns  and  pecuniarv  ability  of  a  tliird  person,  Is  not  a  debt  fraudulently  con- 
tracted, nor  an  "  obligation  "  fraudulently  incurred,  within. Bubdivlslon4of 
1 179  of  the  code.  {l£) 

e.  Thotlgh  the  omission  of  a  purchaser  of  goods  on  credit  to  disclose  his  in- 
wdnacy  \a  not  necessarily  freuaulent,  yet  if  the  purchase  be  made  with  a  pre- 
coDcdved  deeiga  not  to  pay,  it  is  a  fiaud  ISannMuin  t.  Ifatlor,  24  N.  ¥.  1S9  ; 
ifMobT.  ir<eAa<^2SN.  Y.  3S4i  kx,  Wtarp  y.  Mayor  of  If.T.H)  Barb.  363). 


d  Where  a  def^dsnt  borrowed  money  on  a  promise  to  apply  it  to  a  sp«cifia 
nKaod  iiiBte*d  of  soainilyiDg  lt,applieaitto  another  use,i)erd  that  be  was 
KMe  to  urest  for  frsod  in  contracting  the  debt  {LoeM  t.  Jferdm,  U  AJ>b. 


tat). 

e.  A  flrand  committed  in  contracting  a  debt  for  the  sale  of  goods  to  recoTer 
which  debt  the  action  ia  brought,  subjecls  Ibe  offender  to  an  arrest  for  the 
amount  of  the  debt,  whether  toe  fraud  would  avoid  the  sale  or  not  [WaUaea  t, 
Murphp,  23  How.  414).  Thus  where  defendant  purchased  goods  for  cash  and 
got  Pooneiaion  of  them  before  payment  with  an  Intent  to  put  them  out  of  the 
leadi  of  the  vendor,  it  was  held  a  fraud  for  which  he  was  liable  to  wrest 
(tit  ajid  see  Bm^ng  r.  Btumnon,  20  How.  2fi). 

/.  In  SA  action  against  partners  to  recover  a  debt  of  Oie  co-partnerBhip, 
b  contrac^g  which  lom^  of  the  partners  were  guilty  of  a  fraud,  oU  tha 
MTtneni  are  luble  to  arrest  (TburUfiuI  y.  Bogart,  11  Abb.  8SS  -(hman  v.  AStn, 
81  How.  114;  andsoeSSorpy.  Jfiqxw  of  JV:r.  40  Baib.  857;  Be  Lawrence,  88 
Iaw  JoMr.  N.  S-  Ch,  79 ;  contra,  see  Hiuuter  Co.^.  Bhddon,  9  Abb.  340 ;  Wtt- 
man!  v.  Bari*.  id.  58  neU). 

g.  Where  a  Arm  of  which  H.  was  a  partner,  received  moneys  of  the  ptain- 
ti7,  from  bis,  plaintiff's,  a^ent,  bavtnr  been  previously  requested  by  plaintiff  to 
remit  the  same  lo  him  when  receivtHl.  H.'e  firm,  after  receipt  of  Oie  money 
remitted  a  bill  of  exchange  for  the  amount,  drawn  on  a  branch  of  the  bouse, 
payiUDie  at  sixty  days  after  eight     The  bill  was  accepted  and  delivered  to 

Elaintiff,  but  H.'s  firm  biled  before  the  bill  matured,  and  the  bill  was  unpaid ; 
eld,  in  an  action  against  the  firm  for  converting  tho  moneys  so  received,  that 
H.  was  liable  to  artist  {BM  v.  MeOitt,  9  Abb.  S8). 

K.  Although  a  principal  is  civilly  liable  for  the  fraud  of  his  i^ent,  he  Is  not 
liable  to  arrest  therefore  unless  he  participate  in  such  fraud,  or  IcnowlDgly 
raUiy  it  (.Glafflin  v,  Frank,  8  Abb.  412). 

i.  In  all  cases  In  which  fraud  is  charged,  proof  of  an  actual  intent  ought  to 
be  required  to  justify  an  order  of  arrest  (Btrehdi  v.  Stmuw,  28  Barb.  2S8 ;  9 
Abb.  53 1  Clafim  v.  Frank,  6  Abb.  412). 

j.  Defendant  may  be  arrested  in  an  action  to  recover  poweeeion  of  real 
estate  and  damages  for  the  unlawful  withholding  {MerriU  v.  CtmtmUr,  80 
BarbL  61),  bat  not  in  an  action  to  recover  possession  of  real  estate  only,  wMout 
any  claim  for  damages  for  withholding  Uie  poaeeeslon  (iJruiA  v.  Mi^en,  13 
Abb.  243 ;  and  FtiSirUm  v.  tVtgoraid,  10  How.  89). 

k.  Ndtber  tlie  1st  section  of  die  act  to  abolish  imprisonment  for  debt,  nor 
lba4(hiubdiTi^nof  §  ITS  of  th*  Code,  apply  to  tlie  cased' a  proceeding  to 
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set  aride  ah  as^sninent  of  personal  property  (^b«M0  v.  Talbaadgt,  87  Butt 
436 ;  14  Abb.  18)>).  The  accepUnce  of  the  debMre'  dnA  which  is  dishonored 
does  not  prereot  tha  creditor  proceeding  on  the  original  truuaction  and  ob- 
taining an  order  of  arrsst  {Sartling  v.  Smnnffn,  30  How.  29). 

a.  Although  a  debt  was  fivndulentlj  contraMed,  or  an  obligation  fVanda- 
lently  Incurred,  by  a  defendant,  yet,  if  sutisequentlT  thereto  Hie  plaintiff  with 
fiill  knowledge  or  the  fraud,  settles  the  original  debt  or  obligation,  and  enters 
iutn  a  new  contract  with  the  defendant,  upon  different  terms  and  upon  addi- 
tional consideration, — in  an  action  upon  the  new  contract,  the  defendant  can- 
not be  held  to  bail,  merely  because  the  original  debt  or  oblwation  was  fraudu- 
lently contracted  or  incurred.  In  such  a  case,  if  the  debt,  for  the  recovery  of 
which  the  action  is  brought,  was  not  fhiudulentiy  contracted,  the  defendant 
cannot  be  held  to  bail  tjfyrduaii£  Bk.  of  Sfew  Haoan  v.  Dxeigii,  13  How.  606; 
AOianai  Jnt.  Od^t.  Cleavekmd,  14  id.  408). 

6.  Becoveiy  of  Judgment  in  another  State  for  goods  sold  is  no  bar  to  an  ac- 
tion for  deceit  hi  procuring  the  credit  given  on  sach  sale,  or  for  fraudulent 
representations  made  to  induce  the  vendor  to  sell  the  goods.  The  defendant 
may  be  held  to  bail  in  such  s  case.  In  an  action  upon  such  a  judgment  an 
order  of  arrest  may  tw  made,  on  the  ground  that  the  defendant  was  guilty  of 
tnnd  In  contracting  the  debt  or  tncumng  the  oblifntion  for  which  the  action 
la  brought  ( WoTum-  t.  Dd  Bavvt,  1  Code  Rep.  N.  8.  2B0 ;  IE.  D.  Smith,  301 ; 
and  tee  ArlAarlan  v.  IMleg,  20  How.  811 :  see  eontra,  Amlfiat  t.  Itunbar,  17 
Barb.  644 ;  Malb/rv  t.  Zeaai,  28  How.  607).  The  issuing  of  an  extent,  doea 
not  chum  the  i^iaracter  of  the  debt  (iW  v.  BXott,  18  How.  485 ;  7  Abb. 
483 ;  28  Kirb.  200).  Recovery  of  a  Judgment  in  a  court  of  this  State,  merges 
the  original  csnses  of  actitm  (MeBiM  v.  AraoA,  4  Abb.  441). 

See  note  to  subd.  2. 

JVbls  to  niMfsMim  S. 
c.  To  wanant  an  order  of  arrest  under  this  sntydivision,  the  dis- 
position must  be  with  an  actual,  not  a  eonitrueUri)  intent  to  defraud 
Waidwari  case.  13  Abb.  40S :  33  Barb.  444 ;  PocCfie  MtU.  Jn*.  Co.  v.  Maehada, 
.  ie  Abb.  461 ;  3pua  v.  Jod,  1  Duer,  680 ;  Birchii  t.  airaut,  6  Abb.  M ;  Krauih 
V.  Ftol,  10  Abb,  140;  and  the  action  must  be  one  for  the  recovery  of  money 
(Cnidae^t  eate,  13  Abb.  406 :  35  Barb.  444).  What  is  a  fraudulent  dispodtion 
of  property  (see  FkOipf  v.  Ben»iiet,  13  Abb.  KH ;  S3  Barb.  6ISS ;  MeBuit  v. 
Sirtch.  4  Abb.  441 ;  HiMom  \.  HM,  4  Abb.  227 ;  Ooarl«r  v.  MelTamm-a,  9 
How.  206;  Brvdjcg  v.  Ikmt.  25  How.  473  ;  16  Abb.  261). 

d  An  order  of  arrest  on  the  ground  that  defendant  Is  about  to  dispose  of  his 
property  with  intent  to  defraud  his  creditors,  should  only  be  made  on  legal 
evidence  tending  to  convict  him  of  such  a  charge  (Gmrter  y.  MeNamara,  0 
How,  366 ;  see  however  C'TaiiiaU  t.  Bryan,  6  Abb.  162 ;  16  How.  48). 

«.  A  disposilion  of  properly  in  a  foreign  country,  between  foreifperB,  to 
defraud  creditors,  is  not  a  ground  of  arrest  in  this  Stato  (Blaton  t  muno,  81 
How.  lis ;  13  Abb.  865 ;  88  Barb.  B20). 

/.  In  an  action  Hgflinst  husband  and  wife  for  a  tort  committed  by  the  wife, 
the  husbnnd  mar  be  arrested  [StilDvum  v.  Waai,  2  Hilton,  1701 ;  and  also  the 
wife  {Sehaut  v.  i*iitKAer  25  How.  483 ;  Amn.  8  How.  XU ;  1  Duer,  618,  disap. 
proved.     See  however  Baliein  t.  KimmeB,  16  Abb.  853,  and  neto). 

g.  In  an  action  against  a  female  she  cannot  be  held  to  bsD,  on  the  ground 
that  she  fraudulently  contracted  the  debt  on  which  the  acUon  is  troughl 
{Wlufler  V.  ffartadl,  4  Bobw.  684). 

h.  The  concealment,  removal,  and  disposal  of  aplano,  by  afaBale,doea  not 
subject  her  to  be  held  to  bail.  A  female  can  t>e  arrested  only  for  wilfally  or 
malldouHly  injuring  property,  but  not  for  a  detention  or  converdon  of  It 
{Tra^  V.  L^nd,  2  Sand,  726 ;  questioned,  Solomon  v.  Waai,  2  Hiltim,  18^ 

i.  Where  two  of  the  defendants,  with  the  aid  and  aseistanoe  of  the  female 
defendant,  abstracted  certain  railway  shares,  with  coupons  attached,  belonging 
to  the  pIrdntiRs,  and  converted  the  same  into  money,  and  then  escaped  &ota 
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braieflt  of  UiB  some  as  property,  ajid  was  an  injvrs,  and  a  wiOiful  injury,  to  tho 
propertj — the  stock  and  coupons  hsvlng  been  destroyed  as  such,  and  conTertcd 
nto  money  (NtrOBm  BnHuiag  v.  Carpentier,  13  How.  232 ;  8  Abb.  259). 

a.  One  partner  eaiinat  have  an  order  of  aireBt  against  fala  co-partner  upou 
an  allegation  of  the  fraudulent  removal  of  the  partnerBbip  propertj'  {Oarj/  v, 
WOiamt,  1  Duct,  667). 

See  ante,  note  to  sabd.  S. 

OenavlSiiie. 

b.  The  cansoB  of  aircBt  enumerated  in  eubdlTlsionB  1, 2  and  4,  moKt,  of  ne- 
feasity,  exist  at  the  time  of  the  commencement  of  the  action.  Those  in  sub- 
division 5  may  exist  at  the  commencement  of  the  suit;  but  if  they  occur  after 
tbe  action  is  commenced,  the  plaintiff  has  ample  remedy  under  the  law  of 
1831  to  abolish  imprisonment  for  debt  {Oorain  r.  Freei/irui,  B  How.  241). 

e.  In  cases  arising  under  the  4th  and  Bth  subdivisions,  if  (he  pl^ntiff  wish 
to  ohtun  the  benefit  of  the  execution  aeainst  the  person,  provided  for  in  sec- 
tion 388,  he  must  set  up  the  fraud  at  the  commencement  of  the  suit,  or,  at 
least,  before  tadgment,  and  cause  the  defendant  to  be  arrested  {Leg  v.  Btia*. 
1  Code  Rep.  N.  a  117,  and  see  g  288). 

d.  At  common  law  a  defendant  cannot  be  diacharied  from  artcst  in  a  ctvll 
snit  on  the  ground  that  he  was  insane  at  the  time  oi  his  arrest,  or  became  so 
Bhortty  afterward  {SfortA  t.  V«m»!l,  4  D.&E.  131 ;  KtmoU  v.  Norvum,  2  lb, 
SSI ;  StMl  \.  AUtn,  2  ib.  302).  But,  by  a  statute  of  (his  Slate,  to  organize  State 
Innatic  asylums,  &c.,  it  is  enacted,  that  if  a  person,  imprisoned  on  civil  pro- 
cess, become  insane,  "  the  Judge  may  discharge  Um  ftvm  imprisonment,  and 
order  him  into  safe  custody  and  to  be  sent  to  the  asylum."  He  maybe  ar- 
rested again  when  of  sound  mind.  The  Judge  has  no  power  to  discharge  the 
insane  prisoner,  except  for  the  purpose  of  sending  him  to  the  asylum  (BuA  v. 
iVUiaoM,  1  Code  Rep.  N.  S.  2Mj  5  Barb.  278). 

e.  The  granting  an  order  of  arrest  is  a  matter  of  discretion  {Daeit  v.  SeoO, 
IS  Abb.  Ii7i  and  see  Lapemtt  t.  Hart,  B  How.  S41). 

/  An  order  of  arrest  must  relate  to  the  whole  canses  of  action,  and  not  to 
part  of  them,  and  therefore  where  there  are  two  causes  of  action  as  to  one  of 
which  the  defendant  is  not  liable  to  arrest,  no  order  of  arrest  should  be  granted 
(lomAffTf  T.  Snaa,  2  Billon,  SOI ;  MeGonem  v.  Frt]^,  32  Barb.  SS). 

g.  No  order  of  arrest  should  be  granted  in  an  action  on  contract  where  the 
material  allegations  in  the  complaint  are  inconsistent  with  those  in  tlie  affi- 
davits on  which  the  order  is  sought  to  boohttiaeAlWiekety.  Barman,  12  Abb. 
4TB ;  21  How.  4S2). 

h.  The  plaintiff  who  has  resorted  to  a  provi^onal  remedy — arrest — waives 
it  by  unitmg  in  his  complaint  causes  of  action  to  some  of  which  the  provis- 
ional remedy  does  not  extend.  Thus,  where  at  the  comntencement  of  the 
action  the  defendant  was  arresled  on  an  affidavit  charging  the  receipt  of 
moneys  in  a  fiduciary  capacity,  the  comjilaint,  subsequenUy  served,  united 
with  a  cause  of  action  for  mone;^  received  in  a  fiduciary  capacity,  a  cause  of 
action  on  contract  for  which  the  defendant  was  not  liable  to  arrest;  held  that 
the  defendant  was  entitled  to  discharge  from  the  arrest,  even  after  bail  given 
[Lambert  y.ffrum,  9  Ahb.  02;  17How.517).  If  in  such  B  case  a  plaintiff  would 
resort  to  the  provisional  remedy,  he  must  bring  sqiarate  actimis.    [Id.) 

i  A  defendant  cannot  be  twice  arrested  by  process  out  of  different  conrta 
In  the  same  State  for  the  same  cause  of  action  (ffernajidee  v.  CbmofvU,  10  How. 
4S3;  4  Duer,  042).  Proof  of  arrest  upon  process  out  of  one  court,  is  sufficient 
ground  to  discharge  the  defendant  upon  a  second  arrest  for  the  same  cause  of 
action  upon  process  issued  out  of  the  other  court.  The  only  donbt  sa  t( 
charg'      "       -  "■ 
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unoaQt,  ^mllar  to  the  diacbarge  on  commou  bidL  (71.)  ^^  &1I1ioq{^  b  p^ 
■on  QinDot  be  MT«sted  more  loan  once  b;  process  out  of  different  courta  in 
the  saDie  Bute  for  the  same  cause,  the  lule  does  not  apply  irhere  the  first  pro- 
cem  {8  absolutely  laid  {ScAadlt  v.  Chate,  16  How.  41S). 

a.  Wbere  a  party  lias  been  once  held  to  bail  and  dischtvged  for  himffldencj 
in  the  aSdavit«,  be  should  not  be  unin  arrested  in  the  same  action  {Snaeh  r. 
Brrut,  SI  How.  96). 

b.  An  order  staying  the  plaintiff's  proceedings  In  an  action,  has  reference  to 
the  ordinary  prociedmKB  but  does  not  prohibit  him  from  oUMning  an  order  of 
arrest  Thus  where,  alter  verdict  for  Uie  plaintiff,  In  an  action  for  an  assault 
and  tiatten',  the  defendant  obtained  an  order  allowioK  him  thirty  days  to  make 
a  case,  and  diTecting  lAnf  oB  prateedingt  on  the  pari  of  the jiaitUtf  be  »ta]/ed  in 
the  mean  lime,  and  Qie  plaintiff,  while  such  order  was  in  Ibrce,  obtained  an  or- 
der of  arrest,— on  motion  lo  set  aside,  held  that  the  plaintiff  might  obtain  such 
order  without  violating  the  order  to  stay  tlie  proceediags  {Laptout  v.  Hart,  t 
How,  641J. 


g  180.  [155,]     Order  qf  arrest,  by  whom  made. 

A»  order  for  the  arrest  of  thu  defendant,  mnat  be  obtained 
from  a  judge  of  the  ccurt  in  which  the  action  is  brought,  or 
from  a  county  jud^e. 

e.  In  Seymew  v.  Mereer  (18  How.  SS4),  held  that  a  person  elected  a  local  trfBcer 
to  diaclia^  (he  dutiee  of  sorrpgalA  for  Cayuga  county,  had  power  to  make  an 
onler  of  arreet. 

§181.  [158.]  (Am'd  1849.)  A^damt  to  obtain  order.  To 
vhat  aetiona  thia  chapter  applies. 

The  order  ma;  be  made,  where  it  eball  appear  to  the  jndge 
by  the  affidavit  of  the  plaintiff,  or  of  any  other  person,  that  a 
sufficient  cnnse  of  action  exists,  and  that  the  case  is  one  of  thoae 
mentioned  in  section  179. 

Tile  provisions  of  this  chapter  shall  apply  to  all  actions  in- 
cluded within  tiie  provisions  of  section  179,  which  shall  have 
been  commenced  since  the  thirtieth  day  of  June,  184S,  and  to 
which  judgment  shall  not  have  been  obtained , 

d.  Roqalaftaa  of  Affidavit— The  principles  of  the  former  pnicdca  as  to 
affidavits  to  hold  to  bul,  showiDg  cause  of  action,  and  coantcr-affldavit^  re- 
main as  under  the  former  practice  {Jfarttn  t.  Vtmderlip,  1  Code  Sep.  41 ;  S 
Uow.  MO  i  Adam*  v.  MiUi,  id.  219). 

t.  The  affidavit  should  be  po»tive,  and  make  out  a  prima  fade  case  against 
the  defendant  (Id.)  It  must  show  : — 1,  that  a  But!ld«ut  cause  of  action  exists; 
S,  that  it  is  among  those  Bpci;lfii.'d  in  the  lT9th  section.  (Id.f  It  is  not  sulBo- 
tent  to  state  that ''  the  CBSe  is  one  of  those  mentioned  in  section  179."  It  must 
appear  &om  the  facts  stated  that  it  is  such  a  case  (Flndar  t.  Black,  3  Cod« 
Rep.  .^ ;  4  How.  95).  The  affidavit  need  not  state  that  "  au  action  has  been, 
or  is  about  to  be  commenced."  (JJ.)  The  "  name  "  of  the  party  to  be  ar- 
rested need  not  be  stated,  if  unknown.  He  may  be  designate  aa  "  the  real 
defendant",  and  whose  name  is  not  known;  or  by  any  name,  as  for  Instance, 
"  Iheman  in  command  of  ths  Sloop  ffomei."  (lb.)  The"entit1Iug  the  affida- 
vit in  a  suit"  may  uow  be  disregarded.    (Ih.) 
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«.  Ad  aSldaTU  itatinE  that  a  defendant  la  "  fralng  to  CaUfbrnla,"  is  not  soffl- 
aent.  It  must  appe&r  UiU  he  U  "  going  out  ortbe  State  with  an  intent  to  laks 
up  his  residence  at  ihe  place  indicated  [Bivphg  t.  Bodf/en,  7  N.  T.  Leg.  Obs. 
1S3).  The  aifidarit  must  show  that  the  dsfentlant  has  removed  or  disposed  of 
his  property,  or  U  about  to  d(>  so,  teereUy  {Anon.,  2  Code  Rep.  61), 

b.  The  affidavit  may  be  on  information  and  belief,  but  must  in  tliat  case,  set 
forth  the  source  of  such  information,  and  a  belief  in  its  truth,  and  thefacts  and 
circumstances  on  which  such  deponent's  belief  is  founded  {IVMUoek  t.  SM,  5 
How.  143;  OrandaUv.Bryan,5  Abb.  162  ;  19  How.  4S  ;  ifatirsT.  CaJon-l,  &  How. 
474;  (rnkMtfiaiwfeT.  AMI,  B  Abb.  100;  6Abb.S18>.  It  should  appear  how  the 
inlbrmalian  was  deiivtid,  and  the  terms  as  near  as  taq  be  in  which  it  was  com- 
municated, and  why  the  person  communicating  did  not  himself  make  the  affi- 
davit {BeH  V.  MaU,  11  How.  255  ;  see  Awl  v.  ElSot,  lA  How.  481 ;  28  Barb.  200; 
7  Abb.  43S:  Bammv.  .Bruna,  21  How.  112;  12  Abb.36S:  33  Barh  G20;  Oaok 
T.  BkuA,  21  How.  152;  Salma  v.  Beimtbtrger,  2S  How.  164);  and  where  the 
information  is  derived  th>m  written  instruments,  authenticated  copies  of  such 
instruments  should  be  furnished  to  the  court  (D»  Weerth  v.  FeUdvar,  IS  Abb. 
893 1  &  t7.  25  How.  419).  Wliere  the  charge  is  of  obulning  credit  on  falsa 
representations,  the  representations  shoula  be  set  forth  ana  tlie  respects  in 
'which  they  are  fblae  pointed  oat.  A  general  allegation  of  falsity  will  nut  suf- 
fice (Ztniper  t.  Been,  17  Abb.  leS;  see  Omnmingt  v.  WooStg,  IQ  Abb.  397, 
nofa). 

A  In  ui  action  by  a  married  woman  respecting  her  separate  property,  sho 
b  not  required  in  ner  affldarlt  to  oblidn  an  order  of  arrest,  to  state  how  sba 
acquired  the  property,  it  Is  sufflcleat  if  she  states  in  general  tcnna  that  the 
property  ie  her  separate  and  iiidividual  property  {Idppntan  v.  Petertburgh,  10 
Abb.  264). 

d  In  an  action  for  a  malicious  prosecution,  an  affldsTit  for  holding  the  de- 
fendant to  bul  is  insufflcicnt  when  It  states  only  In  general  terms  the  eiistenca 
oTmalice  and  the  want  of  probable  cause.  The  &cts  which  are  relied  on  aa 
Aprimafaeie  evidence  of  a  want  of  prol>abIe  cause  must  be  set  forth  in  the  affi- 
davit, BO  aa  to  enable  the  judge  to  whom  the  application  for  the  order  of  aireit 
Is  msjje,  to  draw  the  proper  conclusions  of  law  {yafndarpool  v.  Kutam,  4  Bond. 
710).  Stating  that  the  magistrate  immediately  dismissed  the  case,  held  soffl- 
deot  (Gould  V.  Sherman,  10  Abb.  411). 

A  An  affidavit  that  the  defendant  "  has  removod  or  disposed  of  his  prop- 
ertT  with  intent  to  defraud  his  creditws,"  would  be  iusi^dent  unless  fkrta 
ana  dreumstances  to  warrant  such  a  conclusion,  were  atated  (PniaC  v.  W^lard, 
S  Barb.  440). 

/  A  man  may  be  a  citizen  of  one  State  and  yet  reside  a  large  portion  of  Us 
time  in  another;  an  afSdavit,  therefore,  that  a  defendant  Is  adtizen  of  another 
8tale  is  cot  equivalent  to  an  allegation  that  the  defendant  i&not  a  midmt  tf 
(Ut  State  (StEietTtan  v.  MeminsS,  S  Sme.  &  H.  S7T). 

J  J.  Where  it  Is  charged  that  the  defendant  is  about  to  dispose  of  his  property 
th  intent  to  defraud  hts  creditois,  the  judge  must  hare  legal  evidence  lending 
to  convict  the  defendant  of  such  a  charge,  before  granting  the  order.  The 
weight  of  such  evidence  is  in  the  discretion  of  thejudge;  and  his  deciwon  1* 
ooBCluMve  (Ci/urter  r.  M'NamaTa,  9  Bow.  SJ}5). 

A.  The  complaint  sworn  to  may  be  considered  as  an  affidavit;  and  If  the 
complaint  and  affidavit  are  toge  tlier  suffiden  t  to  warrant  the  order,  although  Ihe 
affidavit  alone  would  not  be  sufficient,  the  order  will  be  sustained  (Bndji  t. 
fl«eB,l  Abb.  7Bi  Turner  Y.Thimi^Km,2id.^4^;  eeea>rwinv.Prt:eh7td,i9til- 
den.46S). 

nttlne  in  and  perlteting  hall  ~ 
I,  IS  Barb.  26). 

§  182.  [157.]  Seowity  by  plaintiff  hefore  order  of  arrest. 
Before  making  the  order,  the  judge  shall  require  a  writtea 
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QodertakiDg  on  the  part  of  the  plaintiff,  with  or  without  sore 
ties,  to  the  effect  tiiat  if  tlie  defendant  recover  judgment,  the 
plaintiff  will  paj  sU  costs  that  maj  be  awarded  to  the  defend 
aut,  and  all  damages  which  he  may  sustain  hy  reason  of  the 
arrest,  not  exceeding  the  snm  specified  in  tiie  nndertahing 
which  shall  he  at  least  one  hundred  dollars.  If  the  nnder- 
taking  be  executed  by  the  plaintiff,  without  enreties,  he  shall 
annex  thereto  an  affidavit  that  be  is  a  resident  and  honse- 
holder  or  freeholder  within  the  State,  and  worth  donble  the 
sum  specified  in  the  undertaking,  orer  all  hie  debts  and  lia- 
hill  ties. 

a.  The  undertaUng  miut  be  fll«d  with  th«  derk  of  the  conrt  (g  4SS)  forth- 
with ;  (Kule  4),  bat  no  copy  need  be  Krved  on  the  defendant  {Lincld  r.  Fbp' 
pmAeimar,  1  Code  Rep.  38).  The  sheriff  is  required  to  file  wlOi  the  derk  the 
Affldavfta  on  wUcb  an  [order  of]  arreat  is  made,  within  ten  daya  after  th< 
arreBt.    (Rule  7). 

b.  The  undertaking  need  not  be  wgned  by  the  plainUff  or  any  agent  of  hia 
(AtHtu  T.  Heamt,  8  Ibb.  164 ;  Beliingtr  y.  Gardner,  &  ul.  441 1  12  How.  881 ; 
Oouritr  t.  IfNamara,  fi  How,  25S ;  LeflngaM  \.  Chtm,  19  How.  54  \  the  case 
of  RieAardion  t.  Oraig,  1  Duer,  666,  is  overrated).  When  a  foreign  state  ia 
plaintiff^  HI  undertaking  signed  by  its  resident  minbter  is  snffldent  {BepiMie 
^lUnto  T.  Airangou,  5  Diier,  Q34) ;  an  undertaking  with  one  surety  wonld. 
It  eeems  be  sufBdcnt  ( Ward  t.  Whitney,  4  gclden,  446) ;  it  rests  entirely  In  the 
discreUon  of  the  Judge  making  the  order  wtiethei  or  not  the  plaintiff  shall 
^ve  an  undertaking  with  sureties  ((>urfM- V.  if 'iVonura,  9  How.  SOS ;  AkAot^ 
son  7.  Oraig,  1  Duer,  666 ;  L^ngmli  t.  CAans,  19  How.  09).    Bee  Rule  0. 

§  183.  [168.]  (Am'd  1849,  1862.)  Order,  when  made,  an^Us 
form  /  Time  to  answer,  or  to  move  to  vaoate. 

(1.)  The  order  inity  be  made  to  accompany  the  summons,  or 
at  any  time  afterwarde,  before  judgment.  It  shall  require  the 
eberiff  of  the  county  where  the  defendant  may  be  found,  forth- 
with  to  arrest  him,  and  hold  him  to  bail  in  a  specified  sum, 
and  to  return  the  order  at  a  time  and  place  therein  mentioned, 
to  the  plaintiff  or  attorney,  by  whom  it  shall  be  Bnbseribed  or 
indorsed. 

(3.)  But  said  order  of  arrest  sliatl  be  of  no  avail,  and  shall 
be  vacated  or  set  aside  on  motion,  utilees  the  same  is  served 
upon  the  defendant,  as  provided  by  law,  before  the  docketing  of 
any  judgment  in  the  action;  and  the  defendant  shall  have 
twenty  days  after  the  service  of  the  order  of  arrest  in  which 
to  answer  the  complaint  in  the  action,  and  to  move  to  vacate 
the  order  of  arrest  or  to  reduce  the  amount  of  bail. 
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a.  Semlle,  tat  u^gnee  of  a  caoae  of  actioo  aothorizing  an  order  of  arrest, 
[•  entitled  to  the  order  in  the  Bame  maimer  as  the  original  creditor  (see  King 
T.  Sitig,  28  Barb.  49 ;  BatglU  t.  Otyt,  1»  N.  Y.  4U). 

(.  The  second  pangnph  of  this  section  was  added  In  1869,  aod  prerenta 
the  recurrence  of  each  a  caae  as  Bar/»r  t.  (CAwto-,  23  How.  198. 

e.  In  actions  for  penalties  or  forfeitures  Kiven  bj  statute,  an  endorsement  Is 
required  on  the  order,  referrine  in  gener^  terms  to  the  ttaXaUs  upon  which 
the  action  is  brought  (3  R.  8,  4®,  §  7). 

dL  In  an  action  for  libel,  it  appeared  that  the  libel  was  not  of  an  aggrsTated 
Character,  and  that  one  defenaaat  was  a  permanent  resident  of  the  conntj, 
and  a  fl:eeholder  and  householder  therein,  and  that  the  other  defendant  was  a 
permanent  resident  of  the  said  countj  and  a  householder,  the  court,  on  mo- 
tion to  reduce  the  amount  of  bail,  fixed  the  same  at  (SOO  (Baker  y.  aaoMuuMr, 
S  Code  Rep.  348). 

e.  The  order  ^ould  not  be  made  retumahle  on  a  Snndav ;  but  if  It  is,  it  Is 
an  irregularilj  which  maj  be  remedied  by  amendment  {Oould  r.  Spinetr, 
S  Paige,  641 ;  WnffRt  v.  Jt^^,  S  Cow.  208 ;  Bogd  v.  Vattd&rkemp,  1  Baib.  Cb. 
873 ;  Stone  t.  MarUn,  2  Denio,  185). 

/.  The  judinnent  referred  Ui  in  this  section  is  a  final,  not  a  conditional 
Judgment  Thus,  where  a  judgment  was  enterel  against  s  defendant  for  de- 
mult  of  on  answer,  and  he  was  afterwards  allowed  to  come  in  and  plead,  the 
Judgment,  in  the  mean  time,  to  stand  as  Eecurit;,  it  was  held  not  such  a  judg- 
ment as  prevented  thedefendant'sarrest  on  the  original  cause  of  action  (Ciuan 
Bk.  T.  Matt,  16  How.  52S ;  6  Abb.  160}. 

See  lection  204,  pott. 

§  184.  [159.]  Affid<wit  and  order  to  le  delivered  to  aher^, 
and  copy  to  defendarU. 

The  affidavit;  and  order  of  arrest  ehall  be  delivered  to  the 
Bheriff,  who,  upon  arresting  the  defendant,  shall  deliver  to  him 
a  copy  thereof. 

g.  The  omission  to  Bcrre  a  copj  of  the  order  of  arrest  at  the  time  of  the 
arrest  is  on  irregularity  only,  and  does  not  entiUe  the  defendant  lo  his  dis- 
charge (fielrn- 7.  S«i(i,  3  Code  Rep.  163;  ffourtw  V.  JfeJVtwnaro,  S  How.2B7; 
Barker  t.  Cook,  40  Barb.  254j  10  Abb.  8S ;  2S  How.  ISO).  But  the  defendant 
30af  more  for  an  order  on  the  plaintiff  to  serve  him  wiui  a  copy  of  the  order 
of  arrest,  and  his  motion  will  be  granted  with  costs.  {R)  The  copy  effldavit 
terved,  omitting  the  signature  of  the  deponent  or  of  the  officer  before  whom 
the  affidavit  was  sworn,  does  not  invalidate  the  order  of  arrest  (Barker  t. 
Cook,  16  Abb.  68 ;  36  How.  190 ;  40  Barb.  264). 

See  note  to  secOon  182. 

%  185.  [160.]     Arrest,  how  made. 

The  sheriff  ehall  ezecote  the  order  by  arresting  the  defend- 
ant, and  keeping  him  in  cnstody  until  discharged  by  law ;  and 
may  call  the  power  of  the  country  to  his  aid  in  the  execution 
of  the  arrest,  as  in  cases  of  process. 

§  186.  [161,]  Defendant  to  he  dischtxrged  on  haU  or  deposit. 
The  defendant,  at  any  time  before  execution,  shall  be  dis- 
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cliarged  from  the  arreat,  either  npon  giring  bail,  or  upoa 
depositing  the  amonnt  mentioned  in  the  order  of  arrest,  aa 
provided  in  this  chapter. 

g  187.  [163.]     Bail,  how  given. 

Tlie  defendant  may  give  bail,  bjf  cansing  a  written  nnder- 
taking  to  be  esecated  by  two  or  more  entBcient  bail,  stating 
their  places  of  roaidencQ  and  occnpatione,  to  tbe  effect  that  the 
defendant  shall,  at  all  times,  render  himself  amenable  to  the 
process  of  the  court,  during  the  pendency  of  tbe  action,  and 
to  such  as  may  be  issued  to  enforce  the  judgment  therein,  or 
if  he  be  aiTested  for  the  cause  mentioned  in  the  tliird  subdi- 
vision of  section  179,  and  undertaking  to  the  same  effect  as  that 
provided  by  section  311. 


."t  will  tiike  Judidat  notice  of  the  dlBquaMcations  of  bail,  thoDgh  un- 
opposed (LapMle'i  Baii,  3  Donl.  110). 

b.  The  following  personi  cannot  be  ball : — Officers  of  the  different  courts,  aa 
attornejB  (IS  Jobna.  585 ;  1  Wend.  35 ;  Doug.  467,  n.;  Cowp.  BZB;  MSa  t 

Ciorte.  3  Boflw.  709 ;  ■'" °™      " '  — ^ ' -^ '"   •- ^ 

S ;  2  Eaat,  183 ;  1  H.  I 
cere  (23  Johns.  129 ;  ! 
and  jailora  (2  B.  &  P.  150).  Persons  who  have  been  indemnified  by  the  c 
fendant's  attorney  (1  Blng.  S4,  423 ;  1  B.  &  P.  103 ;  and  1  Dowl.  P.  C.  1).  Per- 
■ons  who  have  been  once  rejected  as  baillB  D.  &  R  5 ;  1  Chitt,  R  83,  676). 
And  peraona  of  infamoue  character  (4  T.  R  440 ;  1  Dowl.  P.  C.  183 ;  S  ti.  830 ; 
3  Chitt.  98).  The  sheriff  is  bound  to  take  the  bail,  provided  they  are  suffi- 
cient; and  if  he  refused,  he  was  liable  to  an  action  (2  Saund.  61,  c  S:  15  East, 
830;  7  Johns.  188,  512). 

s.  The  statute  declaring  void  secoritles  taken  by  public  offlccre  ealort  offieU, 
has  DO  application  to  a  security  taken  by  a  party  at  whose  eoit  an  arrest  is 
made.  The  latter  may  take  any  security  he  pleases  od  dischaiging  his  debtor 
ftoui  arrest  (Dteker  v.  Jud^a,  10  N.  Y.  443!. 

d.  The  bail  required  by  this  section  is  the  substitnte  for  q>edal  Ixil  onder 
the  former  pracUce  [Seteart  v.  Houard,  IS  Barb.  20). 

§  188.  [163.]  (Am'd  1849,  1851.)    Surrender  of  defendant. 

At  any  time  bofom  a  failure  to  comply  with  the  under- 
taking, the  bail  may  surrender  the  defendant  in  their  exonera- 
tion, or  be  may  surrender  himself  to  the  sheriff  of  the  county 
where  he  was  arrested,  in  the  following  manner: 

1.  A  certified  copy  of  the  undertaking  of  the  bail  shall  he 
delivered  to  tbe  sheriff,  who  shall  detain  the  defendant  la  his 
custody  thereon,  as  upon  an  order  of  arrest,  and  shall,  by  a 
certificate  in  writing,  acknowledge  the  surrender ; 

i.  Upon  the  production  of  a  copy  of  the  undertaking  and 
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sheriff's  certificate,  a  jndge  of  the  conrt,  or  county  judge,  may, 
Qpoii  a  DOtice  to  the  plaintiff  of  eight  days  with  s  copy  of  the 
certificate,  order  thst  the  bail  be  exonerated  ;  and  on  filing  the 
order  and  the  papera  used  on  said  application,  they  shall  be 
exonerated  accordingly.  But  this  section  shall  not  apply  to  an 
arrest  for  cause  mentioned  in  subdiyision  3  of  section  179,  bo 
as  to  discharge  the  bail  from  aa  undertaking  ^ren  to  the  effect 
pruvided  by  section  Sll. 

a.  "  Tbe  ezecuIJon  of  the  undertaking  fixes  Ihe  character  of  ttie  parties  u 
baH,  if  they  are  not  excepted  to;  or  if  excepted  to  and  they  Justify  as  bail,  the 
sheriff  la  eioner&ted  ftom  liability:  if  they  are  excepted  to  and  do  not  Juatifr, 
they  are  liiible  to  Ihe  sheriff.  JustiQcation  do^  not  increase  or  diminish  their 
liability.  It  is  only  a  question  whether  the  sheriff  shall  be  exonerated,  or 
whether  he  aball  stand  between  the  btdl  and  the  plaintiff  in  the  action."  Ball 
who  have  not  JuB^fled,  are  in  the  position  of  bail  lo  the  sheriff;  and  they  have 
the  right,  as  such  bail,  to  siirrender  the  defendant.  And  in  ail  esses  where  bail 
are  excepted  to  and  do  not  Justify,  ther  may  surrender  the  defendant  (Re  Tan- 
for,  7  How.  214.    Hamphrey,  County  Judge). 

§  189.  [164.]     Surrender  of  drfendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at 
any  time  or  place,  before  they  are  finally  charged,  may  them- 
selves arrust  bim,  or  by  a  written  authority,  endorsed  on  a 
certified  copy  of  the  undertaking,  may  empower  any  person  oi 
snitable  age  and  discretion  to  do  so. 

b.  The  authority  to  arreat  need  not  be  rigned  by  all  the  bail ;  and  the  au- 
Oiority  lo  arrest  of  some  of  the  ball  would,  it  seems,  be  good,  although  the 
other  bail  shoold  o^bcI  (Be  TayJ^,  7  How.  314.    Hamphreji,  County  Judge). 

6.  A.  sheriff  who  becomes  boil  may  aorrender  hia  principal  by  re-arrasting 
Um  (atom-  V.  Ominer,  10  Abb.  354). 

d.  The  privilege  of  a  witness  from  arrest  does  not  extend  to  an  arrest  by  bli 
bail,  MfD^  \,Et  parU  Lgat,  8  Stark.  470). 


g  190.  [165.]    Bail,  how  proceeded  against. 
In  case  of  failure  to  comply  with  the  undertaking,  the  bail 
may  be  pj-oceeded  against,  by  action  only. 

«.  The  sureties  to  aa  imdertaking  of  bail  fnan  action  aghast  them  after  Uw 
bt«t^,  cannot  question  the  liability  of  their  principal  to  arrest  or  Imprison- 
menL  The  undertaking  imports  that  liability,  and  the  Huratiea  are  estopped 
from  conlroTerting  it  {Gregory  v.  Lctu,  13  Barb.  610 ;  7  How.  87).  SuretieB 
cannot  defend  oa  the  ground  of  the  illegality  of  the  order  of  arrest,  or  that  no 
execution  against  the  person  could  issue  upon  the  Judgment.  Their  only  rem- 
edy is  to  move  for  an  eximeratur  to  be  entered  on  the  undertaking  upon  sur- 
render of  the  Judgment  debtor  to  the  sheriff  {Id.;  JtaeU  v.  Orane,  86  Barb. 
808). 

/.  Where  the  plabatiff  baa  the  r^ht  to  take  the  persons  of  all  tbe  def^duta 
In  satis&ction  of  his  judgment,  it  cairiea  with  It  the  right  to  proceed  against 
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tbeboilofoneof  them  aa  to  wliom  there  mav  be  a  return  of  non  at  tnwniUt 
{PwiTj  y.  a™™,  24  How.  503). 

a.  Properly,  the  action  against  the  bail  should  be  In  the  court  In  which  the 
oilgilDal  action  wag  pending  (see  13  Johna.  4&i ;  MatOttet  t.  QxA,  18  Wend 
83  [  Oft*  V.  Walcemaiy,  1  HUl,  BM). 

A.  On  moving  to  set  a^de  the  proceedings  in  a  suit  on  a  bdl  bond,  the  pa- 

r»  had  to  be  entitled  in  that  suit  {Phap*  t.  BiO,  5  Johns.  807 :  AS  t.  Ja^ein 
id  448). 

§  191.  [166.]  (Am'd  1S49.)    BaU,  how  esonerated. 

Tlia  bail  msj  be  exonerated,  either  by  tlie  daatti  of  tlie 
defendant,  or  hie  impriBontnent  in  a  State  prison,  or  by  bis 
]egal  discharge  from  the  obligation  to  render  himself  amenable 
to  the  process,  or  by  his  surrender  to  the  sheriff  of  the  county 
where  ha  was  arrested,  in  execution  thereof,  within  twenty 
days  after  the  commencement  of  the  action  against  the  bail,  or 
within  snch  fnrther  time  as  may  be  granted  by  the  conrL 

e.  Tbe  court  may,  in  the  exercise  of  its  discretion,  exonerate  btdl  alter  the 
lapse  of  more  than  twenty  daya  from  the  commencement  of  the  suit  against 
them  (Q^mrt  y.  Buildey,  1  Duer,  668).  Thus,  where,  in  an  action  against  baU, 
they  had  not  surreodered  their  principal  within  twenty  days  from  the  com- 
mencement of  the  action,  but  after  the  ezpiraticm  of  such  twenty  days  moved 
to  be  exonerated  on  surrender  of  their  pnncimi,  and  payment  <xr  the  costs  of 
the  action,— the  motion  was  granted  (see  Bank  <^  Oeneea  t.  BegneUd*,  20 
How.  18). 

d  In  an  action  against  bidl  in  the  supreme  conrt,  that  court  may  erant  re< 
lief  to  the  bail,  although  the  original  action  was  in  another  conrt,  anamay  ^- 
low  a  Htay  of  proceedings  to  enable  tiiem  to  snrrender  their  prindpal  {Bar- 
kery. Bu*tea,nBeAm). 

(L  A  party  oS'ering  to  surrender  himself  in  a  discharge  of  his  sorelies,  and 
the  sheritf  refusmg  to  take  bim,  held  a  good  surrender  and  a  discbSTge  of  ths 
sureties  (BaA6  v.  Oailey,  5  Cal.  98). 

/.  The  provision  of  the  revised  statutes  allowing  exoneration  of  bdl  on  ths 
death  of  the  principal  within  eieht  days  after  return  of  process,  Is  still  in 
force,  and  the  expiration  of  the  time  to  answer  is  deemed  the  time  of  the  re- 
turn of  process  ifiiya  v.  CarringUm,  13  Abb.  ITV ;  31  How.  148).  Presump- 
tive proof  of  the  death  of  their  principal  entitles  the  bul  to  exoneration  {Mer- 
ria  V.  TAompton.  1  Hilton,  650).    The  bail  may  move  to  be  exonerated.    (Id.) 

g.  A  sheriff's  privil^e  as  bail  is  commensurate  with  his  liability ;  and  when- 
ever other  bail  can  be  relieved,  he  can ;  and  he,  as  can  other  bail,  ma;  r 


der  the  prindpal  after  judgment  and  eiecntion  against  the  person,  and  within 
twenW  oays  after  suit  commenced  against  him,  the  sheriff,  on  his  liability  as 
ball  {McOTtfforp  v.  Wmett,  17  How.  Sd ;  XeUalf  t.  8lryk«r,  10  Abb.  13).  See 
section  301  and  note. 

h.  After  the  twenty  days  limited  by  this  section  have  expired,  bail  cannot 
properly  surrender  their  principal;  and  if  they  do  Buirender  him,  the  sheriff 
cannot  properly  bold  him  (Bolter  v.  Curtit,  10  Abb.  279> 

iL  Bail  may  he  permitted  for  their  own  protection  to  defend  the  action 
against  tbelr  prindpal  {JmbbII  t.  Grane,  35  Barb.  308). 

J.  This  section  has  made  no  chanze  in  the  practice  in  respect  to  the  period 
of  time  after  the  commencement  of  the  action  against  the  bdl,  within  whidi 
the  application  for  ftirther  time  to  surrender  tbe  prindpal  may  be  made,  nor 
in  respect  to  the  grounds  upon  which  the  allowance  of  fhrther  time  may  be 
grwtcil  (Bank  ofOmeea  y.  Bet/noldi,  13  Abb.  61  j  30  How.  IS).    In  a  note  »p- 
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pended  to  the  report  of  this  case  In  13  Abb.  is  a  collection  of  autboritles  on 
the  subject  of  a  sarrender  in  dischuge  of  b^. 

a.  The  granting  or  refliaing  an  application  bj  bail  (br  leave  to  surrender  tba 

frincipal  ailer  the  time  Uier^or  has  expired,  is  in  the  discretion  of  the  coart. 
t  Bboald  not  be  granted  if  the  b^  are  indemnified.  (Id.)  It  should  be  shown 
as  part  of  the  application  that  the  b^  are  not  IndemniQed.  {Id.)  And  the 
application  shonld  be  made  without  imneoessary  delay.  Contmued  absenco 
of  the  prindpal  from  any  cause  entitles  the  bail  to  make  the  application  on 

t>ift  ni.|¥U.tn*1'ii  Twtnrn  {T/1    •  mnA  OA/i  Ttnlfjrr  ir    fhtrtia   '\(i  AVih   fITQ  .  TTfTuuir,  C^JTW 

b.  Bail  are  exonerated  bv  a  Jndgroent  in  fkror  of  their  principal,  but  if  be- 
fore an  exonatur  la  entered  the  jiraKment  in  foror  of  the  principal  la  set  a^o, 
the  liatnlitf  of  the  bail  is  revircd  ( Van  Qerhard  r.  Ughtt,  IS  Abb.  101). 

e.  This  section  Is  not  a  substitute  for  the  reriaed  statute  as  defining  the 
whole  extent  of  the  aherlS's  liability  aa  ball.  See  MeCrMry  t.  WiB^,  22  How. 
81:ft  C.  asJfeGTMwryv.ffH&S,  J7How.  439;  and  see  ifufca^  t.  Stryker,  10 
Abb.  21 ;  31  Barb.  §3. 

d.  Under  the  former  practice,  where  bail  was  snbetituted.  the  liability  of  the 
Tormer  sureties  remained  until  an  eioneratnr  waa  entered  (1  TauuL  437 ;  4 
Bing.  251).  They  might  move  for  an  exoasratar  at  any  time  before  they  were 
sued,  or  eren  after  in  some  cases,  and  on  payment  of  ooats  (4  Burr.  2107;  Say. 
58;1  W.Bl.  462;  1  Arch.  Pr.  107).  But  im)^,  if  bail  are  excepted  to,  and 
^1  to  Justify,  they  cease  to  be  ban  and  are  diadiarged  (1  Cow.  04,  60;  3  ill 
ei4;9  Wend.477). 


%  193.  [167.]  (Am'd  1849.)  Delivery  of  ujidmiakiTig  to 
flaintif,  and  Ua  aooeptanee  or  r^ection  hy  him. 

Within  tlie  time  limited  for  that  pm-pose,  the  sheriff  shall 
deliver  the  order  of  arrest  to  the  plaintiff,  or  attorney  by  whom 
it  is  Bubacribed,  with  his  retitrn  eadorsed,  and  a  certified  copj 
of  the  undertaking  of  the  bail.  The  plaintiff,  within  ten  days 
thereafter,  may  serve  apon  the  sheriff,  a  notice  that  he  doea 
not  accept  the  bail,  or  he  shall  be  deemed  to  hare  accepted  it 
and  the  sheriff  shaU  be  exonerated  from  liability. 

§  193.  [168.]  (Am'd  1849,  1851.)  ITotioe  o/jus^eation 
New  bail. 

On  the  receipt  of  snch  notice,  the  sheriff  or  defendant  may, 
within  ten  days  thereafter,  give  to  the  plaintiff,  or  attorney  by 
Trhom  the  order  of  arrest  is  subscribed,  notice  of  the  justifica- 
tion of  the  same  or  other  bail  (specifying  the  places  of  residence 
and  occupation  of  the  latter)  before  a  judge  of  the  court,  or 
county  judge,  at  a  specified  time  and  place ;  the  time  to  be 
not  less  than  five  nor  more  than  ten  days  thereafter.  Im  case 
other  bail  be  given,  there  shall  be  a  new  undertaking  in  the 
form  prescribed  in  section  187. 
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It  weaia  thai  the  eicep- 
tloD  to  the  fim  named  ball  exteods  to  tlKwe  BnbM:Wt«d. 

§  194.  [169.]  (Am'd  1S49.)     Quali^ations  of  haU. 
The  qualifications  of  bail  muet  be  ae  follows: 

1.  Eacli  of  tliem  mast  be  a  resident,  and  hoaeebolder  or 
freeholder,  within  ihe  State. 

2.  Tliey  must  each  be  worth  the  amount  specified  in  the 
order  of  arrest,  exclusive  of  property  exempt  from  execution  ; 
but  the  judge,  or  a  justice  of  the  peace,  on  justification,  may 
allow  more  than  two  bail  to  justify  Beventlly  id  amounts  less 
than  that  expressed  in  the  order,  if  tlie  whole  justification  be 
equivalent  to  that  of  two  sufficient  bail. 

See  note  to  §  187. 

§  195.  [170]  (4.m'd  1849.)     Justification  of  hail. 

For  the  purpose  of  justification,  each  of  the  bail  shall  attend 
before  the  judge,  or  a  justice  of  the  pe^ce,  at  the  time  and  place 
inentioEied  in  tlie  notice,  and  m:iy  be  examined  on  oath,  on  the 
part  of  tlie  plainli£f,  touching  his  sufficiency,  in  such  manner 
as  tlie  judge,  or  justice  of  the  peace,  in  his  discretion  may 
think  proper.  Tlie  examination  shall  be  reduced  to  writing; 
and  Buhecribed  by  the  bail,  if  required  by  the  plaintiff. 

A.  Tbe  bail  most  Jnatiff  In  tbe  coontr  wbere  the  defendaDt  shall  havo  been 
arreate<J,  or  where  the  bail  reside  (Rule  G). 

c.  Oppoeilion  to  bail  is  usually  nn  theground.eitberof  somedefect  orlrKg- 
uliirity  in  tlie  form  or  service  of  the  Diitice  of  bull  or  of  JuBtlficalion,  or  that 
the  bail  Hre  not  properlj  quAllfied.  Under  the  former  practice,  if  Che  bail  did 
not  attend  to  Juatify  at  the  lime  appointed,  and  no  farther  time  was  given,  they 
were  said  to  be  out  of  court.  But  funlier  time  was  sometimes  given,  eiliier 
to  Justify  the  same  bail,  or  to  add  and  justify  others  (I  Tidd's  Pr.  U73),  Thus 
If  they  were  prevented  from  Justifying  by  circumstance)  bappeuing  after  they 
were  put  in,  as  by  their  subsequent  bankruptcy  (1  Chitt.  R  11),  or  insolvenCT 
{0>.  3,  4),  or  by  their  having  given  up  housekeeping  (ii.  8),  liirtiier  lime  would, 
in  general,  be  allowed  to  add  and  justify  other  bail  (1  Tidd's  Pr.  297, 378).  But 
where  hail  offered  tlieraselves,  and  were  rejected  on  account  of  some  personal 
Insufllciency  existing  at  Uie  time  Uiey  were  put  in,  as  by  their  being  then  at- 
torneys (1  Ctiitt  R.  S),  or  insolvent  debtors,  or  by  their  not  being  tlien  houae- 
keepers  {&.  7,  88, 144),  time  would  seldom  be  allowed  to  add  and  justify  others 
(1  Tidd's  Pr.  237).  So,  if  the  bail,  from  any  unforeseen  accident,  could  not  at- 
tend (2  Chitt  R  laT),  or  if,  aflcr  notice  of  justification,  Iliey  refuse  to  attend 
S.  Arch.  Pr.  113),  or  if  one  or  both  of  them  failed  lo  justify,  hy  reason  of  the 
acialoa  of  the  court  upon  any  doubtAil  point  of  law  aa  to  their  righttojustiljr 


^dbyGoOgle 


§§196 ^199.]  DBF06IT  FOB  BAIL.  S88 

1  Chitt.  R  287;  1  Arch.  Pr.  198],  flirUiertime  wool^,  ]n  ganenl,  be  granted, 
dther  to  Joatlfy  the  Bome  bail  or  to  iLdd  and  JuBtijy  others,  on  a  proper  offld&vU 
oTllie  tkOa. 

§  196.  [171.]  (Am'd  1849.)    AU<ni}ance  qf  hail. 

If  tlie  Judge,  or  jastice  of  the  peace,  find  the  bail  sufficient, 
he  sliall  annex  the  examination  to  tliu  undertaking,  endorse  his 
allowance  tliereon,  and  cause  them  to  be  filed  with  the  clerk  ; 
and  the  sheriff  shall  therenpon  be  exnnerated  from  liability. 

d.  Tbe  Jiutiflcation  of  bail  has  been  Bet  aside  on  motion,  under  circumstan- 
ces of  gmalmpotition  aud  rraudoii  the  part  of  the  bail  (1  Chitt.  R  143,373; 
batKelffing.ll66;2DonI.  RC.  438).  A  rejection  of  oneof  the  balllB  a  re- 
JecUon  of  all  or  both  (G  B.  ft  A.  704),  unless  further  time  be  given  lo  juatify 
mnother  bril  instead  of  the  one  rejected  tl  Arch.  Pr.  118).  Formerly,  a  defen- 
dant might  appeal  from  a  decision  rejecting  bail.   Itiasupposed  there  la  no  ap- 


How.  94;  Owns  t.  Duri«e,  k  Abb.  889). 

%  197.  [173.]     Deposit  with  the  sheriff. 

The  defepidant  maj,  at  the  time  of  his  arrest,  instead  ot 
giving  bail,  deposit  with  the  sheriff  the  ntnount  mentioned  in 
tlie  ordiir.  T!ie  sheriff  sliall  thereupon  give  the  defendant  a 
certificate  of  the  deposit,  and  the  defendant  shall  be  discharged 
ont  of  custody. 

§  198.  [17.5.]  (Am'd  1849.)    Paymmt  of  deposit  into  court. 

Tlie  sheriff  shall,  within  four  days  after  the  deposit,  pay  the 
same  into  court ;  and  shall  take  from  tho  officer  receiving  the 
same  two  certificates  of  such  payment,  the  one  of  which  he 
shall  deliver  to  the  plaintiff,  and  the  oilier  to  tlie  di^fendanL 
For  any  default  in  making  such  payment,  the  same  proceed- 
ings may  be  had  on  the  official  bond  of  the  sheriff  to  collect 
the  sam  deposited  aa  in  other  caaoa  of  delinqnency. 

§  199.  [174.]  (Am'd  1849.)    Suhatit«itvng  lailfor  deposit. 

If  money  be  deposited,  as  provided  in  the  last  two  aeciione, 
bail  may  be  given  and  justified  upon  notice,  as  prcsciribed  in 
section  193,  any  time  before  judgment;  and  tliereupon  the 
judge  before  whom  tlie  justification  is  had,  shall  direct,  in  the 
order  of  allowance,  that  tlie  money  deposited  be  refunded  by 
the  sheriEF  to  the  defendant,  and  it  shall  be  refunded  accord- 
ingly. 
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[§§  200,  301. 

§  200.  [175.]  (Am'd  1849.)    Deposit,  how  dinpoted  of . 

Where  inonej  shall  bare  been  so  deposited,  if  it  remaia  on 
deposit,  at  the  time  of  an  order  or  jadgment  for  the  payment 
of  money  to  the  plaintiff,  the  cltirk  shall,  nnder  the  direction 
of  the  court,  apply  the  same  in  satisfaction  thereof,  and  after 
satiBfying  the  judgment,  Bhall  refund  tbesnrplus,  if  any,  to  the 
defendant.  If  tlie  judgment  be  in  favor  of  tbe  defendant,  the 
clerk  shall  refund  to  bim  the  whole  snm  deposited  and  remain- 
ing unapplied. 

a.  The  defendant,  having  been  arreBtod  and  held  to  bail  in  the  Bum  of 
$600,  depoeiled  Ihat  amount  with  the  sheriff,  and  afterwards,  having  given 
bail,  obtained  an  order  that  the  deposit  be  repaid  him.  Berore  the  deposit 
had  been  repaid,  the  piaintiff  commenced  a  second  action  against  the  game 
defendant,  and  Issued  an  attachment,  which  he  levied  upon  the  depowt.  A 
third  party,  upon  affidavits  stating  that  Ibe  tnouey  was  bis  monev,  QOt  thkt 
of  the  defendant,  and  advanced  by  bira  for  the  deposit  uutil  bau  could  be 
found,  applied,  by  the  defeudaat's  attorney,  for  an  order  that  the  money  bo 

£Eild  over  to  the  defendant's  attorney  for  him.    Held,  that  the  money,  by  be- 
ig  deposited,  became  the  property  of  tbe  defendant,  and  was  liable  to  the  at- 
tachment, and  that  the  application  must  be  denied  (Salter  v.  Weiner,  6  Abb. 
191).  [It  Is  said  Ihat  this  decision  was  reversed  on  appeal,  j^] 
1.  Hooey  pud  into  court  is  at  Uie  risli  of  the  deoositor.  see  I 
■   5  Due-  —    "" " ~™-._  .r_  ,_  — 
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r,  650 :  D«F»yt«r  i.  Clarki»t,  2  Wend.  71;  Hopk.  G 


§  201.  [1T6.]  (Am'd  1849.)    S/terif,  when  liaU«  at  haU. 

If,  after  being  arrested,  the  defendant  escape  or  be  reecned, 
or  bail  be  not  given  or  justified,  or  a  deposit  be  not  made 
instead  thereof,  the  eherifi*  Bball  himself  be  liable  as  bail.  But 
lie  may  discharge  himself  from  snch  liability,  by  the  giving 
and  justification  of  bail,  as  provided  in  sections  193,  194,  195, 
and  196,  at  any  time  before  process  against  the  person  of  the 
defendant,  to  enforce  an  order  or  judgment  in  the  action. 

e.  Where  the  bail  given  for  a  defendant,  upon  his  arrest,  are  excepted  to 
ftnd  do  Dot  justify,  and  no  other  bail  are  given,  nor  a  deposit  made,  Ihe  sher- 
iff himself  becomes  liable  as  bsil  (Buotmnn  v.  CanUey.  S  How.  180 ;  (see  Dtdxr 
T,  ATiderum,  39  Barb.  3471.  He  nmy  at  any  lime  before  process  n^nst  the 
person  of  the  defendant  is  issued,  discharge  himself  from  such  liability  by  the 
giving  and  juatiflcation  of  bail,  but  not  after  such  process.  (J6.)  But  the  sheriff, 
although  his  liability  as  Ijail  is  fiied  by  return  of  [an  eieculion  in  the  nature 
of]  a  CO.  ta.  not  found,  is  only  liable  as  ball,  and  he  has  Ihe  same  right  to  re- 
lief within  twenty  days  after  action  brought  against  him  as  is  given  to  l>ail  by 
S  101  ((d.),  and  he  is  entitled  to  the  same  rights  and  powers  as  balL  He  may, 
Uierofore,  as  bail,  arrest  the  defendant  and  surrender  him  in  the  action ;  and 
for  this  no  process  Is  necessary  {SarUn  v.  Mereeqat*,  8  How.  188). 

d.  An  action  agaiuiit  a  sheriff  on  his  liability  as  ball  under  this  section 
is  not  an  action  for  neglect  of  offlcial  duty.  The  damages  are  the  amount  trf 
the  judgment,  and  cannot  be  reduced  by  evidence  of  the  insolvency  of  the 
judgment  debtor  (Meleatf  y.  StT^jker,  10  Abb.  12;  81  Barb.  83;   OtOaraiil. 
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0.  It  is  not  irlthin  the  province  of  the  court  to  order  &  sheriff  to  take  bsll 
for  the  Jail  liberties,  nor  to  pass  upon  the  Huffldeocf  of  such  b^.  (lb.) 
See  note  to  sections  185, 188,  IS9,  ISl,  sud  14  Conmioii  Ress  Rialee  of  1840. 

§  202.  [177.]     Proceedings  on  judgment  against  ahariff. 

If  a  judgment  be  recovered  against  the  sheriff  upon  liis  lia- 
bility as  bail,  and  an  execution  thereon  be  i^turned  tinsatiafied 
in  whole  or  in  part,  the  Baine  proceedings  may  be  had  on  the 
(^cial  bond  of  the  Bheriff,  to  collect  the  deficiency,  as  in  other 
cases  of  delinquency. 

§  203.  [178.]  (Am'd  18i9.)    BaU  liabla  to  aherif. 

The  bail  taken  upon  the  arreat,  shall,  unless  they  justify, 
or  other  bail  be  given  or  jnstitied,  be  liable  to  the  sheriff  by 
action  for  damages  which  he  may  snetain  by  reason  of  such 
omission. 


§  204.  [179.]  (Am'd  1858.)  Vacating  order  of  arrest,  or 
reducing  haU. 

A.  defendant  arrested  may,  at  any  time  before  judgment, 
apply,  on  motion,  to  vacate  the  order  of  arreat,  or  to  rednce  the 
amount  of  bail. 

A.  The  motion  to  racste  need  not  necessarily  bo  made  to  the  Jndge  who 
gr&ntcd  the  order  (DunaJiar  v.  Meyer,  1  Code  Rep.  87).  If  made  lo  tlie  Judge 
who  gmuted  the  order,  It  may  be  made  oz  -parte,  and  at  chambers,  but  if  made 
to  any  other  Judge,  it  must  be  on  notice,  im  the  same  manuor  in  which  other 
motions  are  made,  uid  cannot  be  made  at  chambers  (Oayu^  B'k.  v.  Warfleld, 
18  How.  439 ;  R^ri  v.  MeEOone,  13  Abb.  393 ;  SO  How.  441) 

B.  A.  countyjudge  has  not  power  In  my  case  to  vacate  an  order  of  arrest 
(Bogert  v.  lfeEi!u>M,  13  Abb.  303 ;  30  How.  441). 

d.  A  motion  to  racate  aa  order  of  arrest  maj  be  made  at  any  time  befmv 
tudirment,  aotwithstandine  the  defendant  has  ^Ten  and  perfected  bail  lWKki!» 
T.  narmoa,  J2  Abb.  ilfTiWi^rren  y.  WendeU.  18  Abb.  187) ;  but  the  motion 
cannot  be  made  after  Judgment  {Borfor  t.  Wheeler,  33  How.  IBS ;  Jtoberli  v. 
(7arier,  17  How.  379^9  AbS.  IOeno(«/  Orow^y.  Bnnen,9  Abb.  107  note;  and 
section  183,  arile). 

e.  The  judgment  is  an  extinguishment  of  the  order  of  arrest ;  but  where 
after  Judgment  the  defendant  is  let  in  to  defend,  the  Judgment  standing  as 
Btcnrity,  he  is  estopped  &om  Insisting  that  such  Judgment  avoids  the  oixler 
ofarrestfOnimajTiAT.  ifoK,9  Abb.  106;  ITHow-Br** 

1  is  not  a  waiver  of  the  defendant's  rtgb 

U:  Itu  G>.  v.  Font,  8  How.  8fi3 ;  Gidj 
.  .  ,  -  -  .  a,  does  obtaining  time  to  answer  operate  as  such  a  wriver.  Bnt 

relief  may  be  denied  him  on  the  ground  of  laches.  (Id)  Where  a  pariy  is 
smstcd  at  a  time  when  he  is  privileged  fium  arrest  (aa  where  he  is  attending 
as  a  witness),  by  putting  in  bail,  he  waives  his  right  to  be  discharged  on  ac- 
count of  such  pnvilege  {Staiai-l  v.  Eoieard,  IS  Barb.  26) ;  and  by  putting  in 
and  perfecting  b^l,  the  defendant  waives  all  technkal  defects  in  tbe  affidavit 
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on  which  the  order  wu  obutnod.  (ib.)    And  ne  Dalt  t.  BaM^  16  How 
71  ;  25  Barb.  888). 
8e  note  to  aection  188  and  306. 


§  205.  [1 80.]    AffidavUt  on  motion. 

If  the  motion  be  made  spoD  aflSdavits  on  the  part  of  thi 
defeodant,  bat  not  otherwise,  the  plaintiff  may  oppose  thi 
same  by  affidavits,  or  other  proofs,  in  addition  to  those  oi 
which  the  order  of  arrest  was  made. 

d.  The  motion  nuTbeinade  without  affldavilson  the  part  of  the  defendanl 
that  1b,  upon  the  plaintiff's  own  showing  (.G^er  t.  Stuttu,  4  Abb.  104 ;  B(J» 
T.  SuiaeAamsr,  8  Code  Rep.  24S ;  0  How.  351} ;  in  which  case  the  sole  queetioi 
is  whether  the  affldaviia  of  the  plaintiff  auchoriie  the  granting  the  orde 
(ifarUn  v.  VandtrUp,  1  Code  Rep.  41 :  8  How.  860) ;  or  npon  the  affldartl  ol 
the  defendiioC  or  olhetv  {Uoramw.  Fretiand,2  Belden,  605).  Ineuchacas 
the  plaintiff  may,  to  Boatain  the  order  and  r^Bt  the  motion,  introduce  addi 
tlonal  affidavits  and  show  contemporaneous  Iranda  hj  the  defendant  (Scott  v 
WWamt,  38  How.  393;  see,  however,  Cady  t.  Edmmuig,  13  How.  109). 

b.  A  defendant  who  movea  upon  the  pl^ntiK'  afSdarits  to  racate  an  orde: 
of  arrest,  admits  those  affldanta  to  be  true  (LovM  t.  Martin,  21  How.  288 
SatAom  y.  Ha&,  4  Abb.  237). 

e.  After  a  defendant  has  moved  npon  plainUA'  affldttvita  to  Tacat«  the  or 
der  of  arrest,  and  his  motion  has  been  denied,  he  Bhould  not  have  leave  to  re 
new  it  on  affidavits  contradicting  those  of  the  plaintiff  (£<wS  v.  MarUn,  li 
Abb.  178). 

d.  A  motion  to  vacate  an  order  of  arrest,  cannot  be  rtnmaei  m  any  cas 
without  leave  of  the  court  [LoreU  v.  MarUji,  21  How.  2S8). 

e.  If  the  action  Is  one  in  which  the  plaintiff  cannot  be  arrested,  and  he  hai 
given  ball,  his  proper  remedy  is  to  move  to  vacate  the  order  of  arreat,  and  no 
move  for  an  tteonercU-aT  and  the  discharge  of  bis  bail  (ISiOmKk  v.  ffomer, : 
Code  Rep.  N.  a  406 ;  6  How.  86). 

/.  Where  the  right  to  arrest  is  derived  from  the  nature  t^  the  action,  tbi 
defendant  will  not  be  allowed  to  introduce  affidavits  to  show  that  there  b  ni 
cause  of  action ;  for  that  would  be  ti7ing  the  merits  of  the  action  by  affida 
■vita  (Solenum  V.  IFiui,  2  Hilton,  179).  But  when  the  arrest  is  founded  upoi 
extrinsic  facts,  wholly  independent  of  the  cause  of  action,  as  where  the  de 
tiiudant  has  removed  or  disposed  of  hU  property,  or  la  at>out  to  do  so,  witl 
Intent  to  dcfi^ud  his  creditor,  then  the  defendant  may  contest  the  truth  ol 
the  fiicts  upon  which  the  arrest  was  ordered ;  and  if  he  satisfies  the  court 
eiUier  by  his  own  affidavit  or  otherwise,  Uiat  there  is  no  foundation  for  tb< 
vrrcst,  he  is  entitled  to  be  discharged  iO^ler  r.  Seixeu,  4  Abb.  104 ;  BediH  v 
SUirta.  IBosw.  634;  6  Abb.  819  n,-  Goapey.  WeOt,  6  Abb.  640;  Kjfcon^rv 
Sliia,  1  Code  Itep.  N.  S.  166).  The  code  permits  Ibeparlial  trial  of  a  causi 
on  a  motion  to  diecbage  an  order  of  arrest  i^Gonein  v.  Fredand,  3  Selden,  666] 
On  such  motion  the  question  is  whether  upon  the  whole  case,  as  made  tr 
the  at&davits  on  both  sides,  the  court,  if  called  upon  to  act  upon  the  applica 
tlou  asrM  Tiova,  would  ^rant  the  order  of  aireHt  If  it  wouldj  then  the  motioi 
to  vacate  should  be  denied.  But  if,  after  bearing  twth  parties,  it  should  ap 
pear  that  a  case  for  arrest  has  not  been  made  out,  the  order  should  be  vacatet 
Whapin  V.  Sedey,  IB  How.  498 ;  Barron  v.  Bat^ord,  14  iit  443 ;  6  Abb.  320  n] 
In  other  cases  It  is  held  that  the  principle  on  which  the  court  should  act  li 
such  a  case  is  to  inquire  whether,  upon  the  whole  case  as  presented,  it  appear 
that  a  verdict  ought  to  be  given  for  the  plaintiff  or  defendant  If  the  qneelioni 
are  doutrtfbl,  then  the  nlainUff  has  not  made  out  his  case,  and  the  defendsA 
ehonld  be  discharged  (5«m(indav.  CbrnoMU,  10  How.  449;  AipuUiis^^aMi 
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T.  Arrmu/ou,  11  jd.  576 ;  5  Dner,  6S4 ;  Bamm  y.  Sat\ford,  14  How.  448 ;  6 
Abb.  SaO  n ;  8a«i*  y.  Bartrand,  13  Abb.  433 ;  ^  How.  95 ;  AOm  v.  MeOroMion, 
tS  Bart).  662),  In  FnM  y.  MeCarom'  (14  How.  131),  Maryin,  J.,  niTiewsd  the 
C*Mi  on  Ui<B  point  very  taOj  ana  concladed  tbat,  when  tbe  facts  Jtut)fjlng 
the  UTeat  differ  from  the  &cta  conatitutioK  the  cause  of  action,  and  are  not  to 
be  passed  upon  b;  the  jury  on  the  trial  ^ere,  on  a  motion  to  diacharge  tbe 
order  of  arreat,  Ilie  conrt  may  decide  the  disputed  queation  of  fact ;  but 
where  the  facts  on  which  an  order  of  arrest  issued  are  tiiose  which  C0DBtitiit« 
Hm  came  of  action,  and  ibelr  truth  has  to  be  passed  upon  by  the  Jury,  there 
the  court  ought  not,  except  in  a  Tcry  clear  case,  to  tij  the  question  on  a  mo- 
tion to  vacate  the  order  of  arresL 

a.  Where  the  &cts  conitltutlng  the  cause  of  action  and  Uie  facts  authortdng 
tite  arrest  are  identical,  the  order  of  arrest  will  not  be  Bet  a^de  on  the  merits, 
DDlen  the  defendant  clearly  mabea  oat  such  a  case  as  would  call  on  the  Judge 
at  the  trial  either  to  nonsuit  the  pl^tiK  or  direct  a  verdict  for  the  defendant 
(XfDH  r.  Ifoble,  15  Abb.  475  j  BarreU  y.  QraeU,  34  Barb.  20 ;  and  see  (knuiand 
Y.  Danit,  4  Bosw.  619). 

b.  A  denial  by  the  debtor  of  the  &ct*  sworn  to  on  tbe  part  of  the  pl^nUff 
U  itot  sofflcient  to  vacate  an  order  of  arrest,  there  must  be  a  preponderance 
of  evidence  {J'KUm  y.  Benedict,  20  How.  2U  ;  see  ABen  r.  MeOra-oa,  83  Barb, 
asa ;  BrvdMky  v.  iftnw,  35  How.  471 ;  16  Abb.  251). 

e.  In  ihckUn  v.  Berry  (^  How.  880),  tbe  order  of  arrest  was  vacated,  on 
the  xTOnnd  that  the  balaucc  of  proof  as  to  whether  or  not  there  was  fraud, 
was  in  &vor  of  the  defendants. 

i.  Where  the  complaint  In  an  action  on  contract  set  forth  a  fraud  in  con- 
tracting the  debt,  and  tbe  defendants  took  isaoe  on  the  question  of  fnoA,  oo 
wtdch  Issue,  on  the  trial  it  was  found  there  was  no  fraud;  held,  that  on  such 
finding  the  defendant  was  entitled  to  have  vacated  an  order  of  arrest  granted 
at  the  commencement  of  the  action  ( Wamn  v.  WeAMl,  13  Abb.  187). 

«,  In  FraruJigrit  y.  Uenriquei  [24  How.  105),  an  issue  of  tmaA  in  contracting 
the  debt  being  nused  by  the  pleadings,  held  that  the  question  of  fraud  was 
for  the  Jury  not  the  court  to  decide. 

/.  In  an  action  to  recover  the  possession  of  personal  property ;  the  plaintiff 
claimed  the  immediate  delivery  of  the  property,  and  served  the  sheriff  with 
the  affidavit,  notice  and  nndertaklnK.  mentioned  in  sections  307, 206  and  309. 
The  defendant  excepted  to  the  sureties  in  the  nndertaking,  ana  they  omitted 
toJuBtify.  The  sheriff  returned  that  the  property  in  question  nad  been  concealed 
or  removed,  so  that  the  same  could  not  be  taken  by  blm ;  on  this  the  plaintiff 
obtained  an  order  of  arrest,  and  the  defendant  was  arrested ;  on  motion  to  va- 
cate the  order  of  arrest,  held,  that  the  defendant  was  not  entitled  to  bis 
dlschuxe  bom  custody,  or  to  Mve  the  action  discontinued,  either  becanae  the 
plaintira  sureties  omitted  to  Justify,  or  on  showing  that  such  sureties  were 


Ing  that  the  detbndant  neither  concealed,  removed,  nor  disposed  of  the  pnv 
P^y  to  prevent  its  being  ttUten,  the  court  will  vacate  the  order  of  arrest 
(JTonby  T.  Palertim,  8  Code  Rep.  8Q). 

g.  When  a  non-residont  comes  into  this  Jurisdiction  for  the  purpose  of  pro- 
■ecnting  a  non-resident,  and  seeks  to  ariest  him  ondcr  circumstances  seemingly 
oppremve,  and  indicating  a  desire  to  annoy  and  sut^ect  tbe  defendant  to  un- 
Dsoal  inconvenience,  the  coort  will  inquire  much  more  closely,  and  scmdnise 
with  greater  strictness,  if  not  severity,  the  case  which  the  plaintiff  presents, 
than  would  be  deemed  requisite  if  this  peculiarity  did  not  exist  (.Ilv»r  v.  Affrei, 
2  E.  D.  Smith,  211).  • 

A.  It  is  not  a  ground  fbr  racatbig  an  order  of  arrest,  that  tbe  case  made  by 
UuGomplunt  varies  from  that  made  br  the  affidavits,  if  the  affldavits  are  them- 
sdrn  soffident,  and  disclose  a  nxnina  of  arrest,  which  is  consistent  with  tho 
allegations  of  the  complaint  {8Mh  v.  Pahner,  7  Abb.  181).  Nor  will  an  order 
■  of  arrest  be  vacated  because  the  summons  is  erroneously  entitled  (Btiidt  y. 
Sturia,  1  Bosw.  634),  nor  because  since  the  granting  tbe  order  the  aummra* 
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hM  been  unead«d  ( Union  B'k  t.  Mm,  8  Abb.  81S),  nor  bectuH  ui  tttmchineBt 
proceeding  between  the  ume  parties,  and  Tor  the  same  cauw  of  utioa  is  pead- 
Ing  In  inother  State  {LMeaa  v.  7\ir7Mr,  1  Code  Rep.  N.  8.  310),  nor  became 
tfae  defendant  htw  been  mied  for  the  «ame  caoae  in  a  foreign  tribunal  [ArtAur- 
ton  T.  DaOmi,  20  How.  811),  nor  because  there  is  an  improper  joinder  of  paf- 
tjes  plaintiff  (tFMet-r.  MoTiti,n  Abb.  113),  nor  because  the  defendant  waa  ar- 
mated  at  a  time  when  he  waa  exempt  from  arrest  (Bart  t.  Kmrudg,  16  Abb- 
S90),  nor  becwue  the  debt  is  baired  by  the  atatnte  of  limltaUona,  no  such  d»- 
hoce  being  set  op  in  tlie  answer  {ArAurton  t.  DaBty,  SO  Bow.  811).  But  ttM 
defendant  will  1m  dbobarged  fiom  arrest  when  it  ^pean  that  the  arrest  WM 
affected  bf  enUcing  him  ay  fUae  representations,  within  Om  bailiwick  of  the 
sheriff  holding  the  prooew  (GtrupH  r.  Bimmtm,  S  Abb.  474 ;  Stain  v.  YaO^n- 
hmatr,  S?  Law  Jour.  N.  8.  Q.  a  3S0). 

a.  Where  the  amount  of  the  def^dant's  Indebtedneea  is  verifled  in  the  affida- 
vit on  which  the  arrest  is  founded,  the  order  will  not  be  modified  merelj  be- 
cause the  affldaTlta  submitMd  by  the  defendant  on  a  motion  to  vacate  the  order, 
oont^  Bome  evidence  that  tlte  claim  Is  overstated  (iTuMB  v.  PrtiuolL  4  E  D. 
8miUk,lf»). 

h.  Condltton  vpaa  ▼aoatiiis  order.— Upon  vacMiug  an  order  of  arrest,  the 
court  asmunea  the  power,  in  some  cases,  to  make  the  order  condldonallj  on  the 
defendant's  siipnlaUDB;  not  to  bring  any  action  for  felse  Imprisonment,  or  1^ 
damagee  hj  reason  of  iiis  arrest  {tUrtfyrn  Ba^ntay  Gamp.  y.  CbnMntiar,4  Abb. 
47;  JMwi  V.  Sanon,  id- 103 ;  Croden  v.  Drew.  8  Duer,  «M ;  Jbrt&mfi  Bank  T. 
I>WVU,  18  How.  871 ;  and  see Decl^  v.  Jtid»on,  16  N.  Y.  446 ;  Wmmuv.BU, 


A  The  discretion  eiercisad  bj  the  conit  at  general  term,  in  impodng  sudi 
«  stipulation,  is  not  to  be  reviewed  at  a  subsequent  general  term,  nor  br  the 
«oun  at  special  term  (Sd^ton  v.  Fbrd,  11  Abb.  410). 

d.  Where  on  an  appeal  from  an  order  denying  defendant's  motion  to  vacate 
•n  order  of  arrest,  the  order  was  to  be  reversedon  defendant  stipulating  not 
to  sue,  or  in  de&ult  of  such  stipulation,  the  order  was  to  be  affirmed,  the  de- 
fendant declined  so  to  stipulate,  held  that  the  order  was  conclusive  on  defend- 
ant, on  his  motion  to  set  aidde  an  execution  against  his  person,  and  the  court 
would  not  review  the  order  on  the  ground  that  the  condition  wae  oppressive. 
{Id.) 

e.  Appeal  bom  order. — An  order  denying  a  motion  Qkat  an  nndertaUng 
given  (m  the  arrest  of  the  defendant  be  delivered  up  and  an  (aiim«r(itvr  entered 
IS  an  appealable  order  to  the  general  term  (Coi.  In».  Go.  v.  Fbrce,  8  How.  358), 
bat  not  to  the  court  of  appeala  ( Oenin  v.  UwipW™,  1  Code  Rep.  N.  S.  416). 

/.  Where  the  defendant  haa  been  arrested,  and  hia  motion  to  reduce  the  ball 
bOBO  denied  by  the  Justice  who  granted  the  order,  another  Justice,  before 
whom  a  motion  to  vacate  the  order  or  reduce  the  bail  la  made,  founded  upfxi 
new  affidavits,  should  not  reduce  the  ball  unless  new  facia  are  presented,  bear- 
ing on  that  question  -,  and  the  fact  that,  since  the  denial  of  the  first  motion, 
Uie  defendant  has  been  held  to  bail  tn  a  much  smaller  amount  in  criminal  pro- 
ceeding on  Uie  same  facia,  ia  not  a  reason  for  redudng  the  amount  of  bul  in 
the  a^on  (Uratm  B'k  v.  Matt,  S  Abb.  SIS). 

g.  An  uipeal  from  an  order  of  a  connty  Judge  vacating  an  order  of  arrest, 
may  be  taKen  to  the  gmcrol  term  of  the  supreme  court  [Laaeaiterv.  Boorman, 
90  How.  421). 

A.  An  appeal  from  an  older  dem^ga  motion  to  vacate  an  order  of  arrest,  ia 
not  prejudiced  by  the  entry  of  Judgment  against  the  defendant,  and  the  b^  be- 
conung  chuged  pending  the  appeu  {Fue^  HuL  Int.  Co.  v.  Xaciiado,  16  Abb. 

i  An  order  reduidng  the  amount  of  ball,  will  not,  under  ordinary  drcum- 
nancee  be  reviewed  on  appeal  (Hart  v.  Kmnedy,  15  Abb.  2O0). 
>.  On  an  appeal  from  an  order  vacating  an  order  of  ansst,  the  court  will,  ■ 
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on  the  absence  of  the  complaint,  presume  thst  the  compl^t  is  consistent  with 

the  affidavit  on  which  the  order  was  granted  (^Levins  v.  Nobie,  IS  Abb.  4TS). 

a.  The  defendant  moved  to  vacate  the  order  of  Brreat ;  hia  motion  was  de- 
nied, and  he  appealed  to  the  eencral  lenn.  Pending  the  appeal  he  obtained 
le&ve  to  move  a^oin  on  new  facM,  and  that  motion  being  denied  he  appealed 
to  the  general  term ;  held,  on  reversing  the  order  on  the  second  motion  and 
vacatmg  the  order  of  arrest,  that  tbefirat  order  should  be  dismissed  with  coats 
{Lamieri  v.  ftww,  B  Abb.  93). 

b.  Appe<^  from  orders  denying  motions  to  vacate  orders  of  arrest  after  de- 
fendant has  given  bail,  are  not  to  M  encouraged  (1/twn  v.  Morro  d  Martin,  17 
How.  290 ;  8  Abb.  207 ;  29  Barb.  361). 

c  On  on  appeal  from  an  order  deDjlDg  a  motion  to  vacate  aa  order  of  ar- 
rest, the  objection  that  the  alfldsvlt  on  which  the  order  of  arrest  was  granted 
was  made  on  tnlbrmation  and  belief,  can  have  bnt  little  weight  with  the  ap- 
pellate court,  where  Uhe  prindpsl  aUesAtionB  in  such  afB&vit  are  not  ex- 
plained or  denied  {IMmB'k  v.  Molt,  9  Abb.  lOG)  17  How.  S54). 

d.  The  court  at  general  tenn  on  sppeaj  from  a  Jodgment,  cannot  con^der 
whether  an  order  of  arrest  in  the  action  was  properlv  granted  (Bom  t.  Weil,  S 
BoncSOO). 
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chaptie  n.* 

Claim  and  Ddvoery  of  P&raondl  Property. 

&maaas  MM.  CUfanoTddireirofperwHiiIpTopeTtr. 

207.  Affldavlt  and  Its  reauMtea. 

208.  Requisititm  to  flherlff  to  t»ka  Mid  dellrer  tha  pnK>sr^, 

209.  Secori^  tif  plainUfT. 
310.  Exception  to  BUreUec 

ait  Defendant,  when  entitled  to  delivery. 

812.  JnBtiflc&tkm  of  defeDdant's  suretiea. 

218.  QoftlificUion  and  JuHtiflcation  of  snretiea, 

214.  Vimertj,  bow  token  wben  concealed  In  bnfldliii;  a  t 

215.  Proper^,  how  kept. 


§206.   [181.]   (Am'd  1849.)     Delivery  of  personal  property. 

The  plaintiff,  in  an  action  to  recover  the  poBsesaion  of  per- 
sonal property,  may,  at  the  time  of  ieaiiin<;  the  summoDa,  or  at 
any  time  before  answer,  claim  the  immediate  delivery  of  snch 
property,  as  provided  in  Uiis  chapter. 

*  &  The  praviaione  of  thia  chapter  are  a  antistitute  Ibr  tha  former  action  or 
rsplerin  {BoterU  r.  BandaB,  G  How.  827 ;  S  Sand.  707;  Boehpea t.  Saund0r»,l9 
Bart).  481 ;  Cluyml  t.  SUnnar,  6  How.  SSSiB'ktf  P'ranOf  r.  Carpnrier,  4  Abb. 
61 1  NiiAoU  T.  Xieftad,  2&  N.  Y.  Sm  And  in  contlngendea  not  pro- 
vided  for,  the  fiirmer  practice  in  the  acuon  of  replerin  muBt  be  resortea  to 
(JBMdaMwr.  Bt(rn<ifi,16BartkS14;  FUwn  t.  FAiMJiM-,  1  Code  Bep.  N.  a  408 ; 
iHow. «). 

/.  Theobjeot  of  the  proceeding  nnderthia  chapter  ia  the  recoven-  of  th« 
property  in  specie ;  and  if,  before  action  brought,  uie  defendant  nnconaitionaily 
tifUm  to  realore  the  property,  the  object  Is  already  attuned,  and  the  proceed- 
inf  tmder  thia  chapter  ia  unnceeSBary.  Such  an  offer  is  equtvelent  to  a  tender 
Mbre  tctlon  brought  {Sacagt  v.  PerkinM,  11  Ho^.  17). 

ff.  In  WStim  T.  Wliedar  (aupra),  the  question  arose  whether,  In  an  action  fbr 
the  recorery  of  the  poesesslon  of  personal  property,  where  the  property  haa 
been  detlvered  to  the  plaintiff,  and  the  dereodant  has  answered,  the  plaintiff 
can  diaconUnue  on  payment  of  cosu  merely ;  and  it  was  held  be  could  not. 
If  in  such  a  case  the  plaintiff  n^lecta  to  proceed  befon  umu,  the  defendant 
may,  under  section  274,  have  luti^nient  for  a  dismissal  of  Uie  compl^nt,forhia 
eoata  and  a  return  of  the  goods ;  or,  [f  the  neglect  to  proceed  ia  afwr  ianie,  the 
defendant  may  notice  the  cause  for  trial  under  secUon  208,  and  hare  a  diamte- 
aal,  verdict,  or  Judgment,  as  the  caae  may  require  [SeAretMr  v.  £f>&bnAadt,  S 
AlKi.  M).  An  order  that  the  complaint  be  diamissed  nnleas  the  pUnUff  btinf 
the  cause  to  trial  within  a  Hpedfled  lime,  is  improper  in  such  a  case.  (^ 
Or  if  the  [dalntiff  serrea  notice  of  dlacondnuance  at  any  stage  of  the  acdon, 
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How.  837;  JfeWnT.  JPtufi),  1  CodeBep.  N.  a  219;  lE.D.Bmlth,  SS6e;.Sn>et 
tfos  T.  Buntap,  1i  Barb.  B47 ;  8  Huw.  188 ;  reversed  16  Barb.  309 ;  Senas«  r. 
Anb'ru,  11  How.  17 ;  Ifath  v.  Frtdaida,  13  Abb.  147). 

i.  A  plaintiff  haa  his  election  to  proceed  under  this  cliapter  to  recover  poa- 
aenioa  of  the  property,  or  to  recover  domagea  for  the  taking  or  detenuou  i 
and  baTing  made  liU  electioo,  ho  mnit  abide  by  it  He  cannot  have  the  de- 
fendant arrested,  and  hare  a  delivery  of  the  property  loo,  pendhig  tlie  lidg»- 
tion.  The  plaintiff's  coarse  is,  to  puraoe  the  proceedings  pointed  oat  in  this 
ctiapter ;  and  if  the  property  cannot  Ite  found,  and  the  case  is  within  section 
ITS,  BDli.8,l«olPt^nanonierDfarrest;butin  tbatcaeehecannot  afterwards 
obtain  poBMBdon  of  the  property,  pendbig  the  action  (ChappA  v.  Bkinner,  6 

e.  The  owner  of  goods  oniawfUlf  seized,  under  a  warrant  against  another 
person  for  non-payment  of  a  tax,  may  take  proceedingB  of  "  clum  and  deliv- 
tty  "  fbr  such  goods,  ootwithstajidiitg  S  Kev.  Stat  S23,  prOTJding  that  replevin 
■hall  not  lie  for  goods  taken  for  a  tax  i,BUKkma  v.  Y,/^,  IS  Abb.  412). 

it.  A  warehouse  entry,  if  evidence  of  the  title  of  its  possessor  to  the  goods 
which  it  describes,  is  as  properly  the  subject  of  an  action  fbr  its  delivery,  as  a 
cettiflcate  of  stock  or  bill  of  ezdiange.  And  in  an  action  to  compel  the  deliv- 
ery of  a  docnment  in  writing,  the  court  wilt  not  wt  aside  the  proceedings  ap- 
on  the  grotmd  that  the  paper,  upon  its  face,  lias  no  value.  If  evidence  to  prove 
nine  may  l>e  given  upon  the  trial  Tlie  question,  whether  value  can  1m 
ibown  by  eitrin«c  proof,  is  a  qneation  of  law,  wtiicb,  when  the  docament  is 
set  fbrth  in  the  complaint,  or  is  aaneied,  is  proper  to  tie  raised  by  a  demurrer 
{EnAua  ■v.WSUaau,  1  Daer,  S97). 

&  Bee  note  to  sobdiviMon  8  of  section  179. 


g  20V.  [i82.]  Afftdavii  and  Us  requintes. 

Where  a  delivery  is  claimed,  an  affidavit  nmat  be  made  by 
the  plaintiff,  or  bj  some  one  in  his  behalf,  showing, 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particularly  desciibing  it),  or  is  lawfully  entitled  to  the  posaes- 

Ihe  defendant  may  accept  It,  and  sae  on  the  undertaking  given  by  the  plaintiff 
on  procuring  the  delivery  of  the  property  to  him. 

/.  The  actions  for  injuries  by  force  to  property,  and  claima  to  recover  the 
poHBCMlon  of  personal  proper^,  are  different  causes  of  action.  Those  actions 
are  what  were  formerly  known  by  the  respective  names  of  fmptat  be  bora* 
atportatU  laid  repldvin ;  a,n6  these  actions,  under  the  present  as  well  as  the 
former  practice,  are  concurrent  actjons,  the  same  state  of  facts  soBlaining  the 
action  in  either  form; — it  is  the  Judgment  demanded  which  delermines  to 
Which  clasa  It  belongs ;  and  where  the  complaint  asks  for  damages  and  not  for 
the  poBsesidon  or  return  of  the  property,  the  action  comes  wiuiin  the  class 
which  was  formerly  denominated  trespass  (g  167,  sub.  81,  and  not  replevin  (g 
167,  sub.  8) ;  and  tHerefore  the  plslnliff  in  such  a  case  is  not  entitled  to  the 
benefit  of  the  proceedings  provided  bj  this  chapter  (^ytiding  v.  BpMing,  1 
Code  Hep.  64;  SHow.  397;  and  see  i)c>t«r.  Onwn,  8  How.  877). 

g.  Where  a  defendant  in  a  reolevin  suit  is  entitled  under  the  pleadlncs  to 
try  the  title  to  the  property  replevied,  and  in  case  he  succeeds,  is  entitled  to  a 
return  of  the  Koods,  he  is  bound  to  try  Uie  title  in  such  suit  and  take  a  judg- 
ment therein  vat  a  return  or  the  valne  of  the  soods,  and  he  cannot  for^^  saw 
remedy  and  seek  redress  In  a  cross  action  (iRKnigtU  v.  JhtiUop,  4  Barb.  36). 
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Bion  thereof  by  virtae  of  a  Bpecial  property  therein,  the  facts  in 
reepect  to  which  shall  be  set  forth  ; 

2.  That  the  property  is  wrongfally  detained  by  the  defend- 
ant; 

3.  The  alleged  cause  of  the  detention  thereof,  according  to 
his  best  knowledge,  infonnation,  and  belief; 

4.  That  the  same  has  not  been  taken  for  a  taz,  aaseeament, 
or  fine,  pursuant  to  a  statute ;  or  seized  under  an  execution  or 
attacliment  against  the  property  of  the  plaintiff ;  or  if  so  seized, 
that  it  U,  by  statute,  exempt  from  such  seizure ;  and 

6.  The  actual  ralne  of  tlie  property. 

a.  Where  an  affidavit  Btitted  that  the  property  in  dispute  was  taken  in  exo- 
cntion  bv  the  aberiff  of  Niagan  coontj,  under  an  execution  against  the  prop- 
ort;  or  ills  pl^tlff,  and  stated  nirther  that  "  the  property  wbb  exempt  bom 
seizure  on  snch  execution  "  but  no  bets  were  stated  bringing  it  wlttiln  any 
statutory  exemption,  on  motion  to  set  aside  the  proceedings,  the  court,  8111, 
J.,  held  the  affldavit  Insufficient  (SpaWnii  t.  &>aUing,  8  How.  997;  1  Code 
Bep.  84).  Qrldley,  J.,  in  a  mbsequent  case  held,  ttiat  wheNproperty  has  been 
seized  under  an  axecotioD,  the  affidavit  miut  "  ^w  "  that  the  pnnierty  la  t^ 
statute  exempt  from  snch  selzare  (BoberU  y.  WOard,  1  Code  Bep.  100).  And 
the  fikct  of  such  exemption  la  suffldently  "shown"  by  "an  allegation"  that 
the  property  Is  so  exempt ;  but  an  allegation  of  the  party  that  "  ne  ijelievea  " 
the  property  is  so  exempt,  is  ineufflcient,  unless  it  be  added  that  such  belief  is 
founded  on  a  knowled^  of  tiie  law  or  the  advice  of  counsel  cognizant  of  all 
the  focts  of  the  case.  (7dJ  An  affidavit  by  the  plaintiff  that  he  is  the  "  own- 
er" of  the  property  is  auffldent,  without  setting  out  the  facta  prorins  such 
ownership  (.  vnu  ».  Robin*,  1  Code  Hep.  63.  Bee  alao  Vandenburg  t.  FoHjea- 
burg,  8  Barb.  217).  Where  the  Bubgtance  of  the  afBdavit  was  that  the  pluntiff 
wn.1  entitled,  aa  asainBt  bis  co-partner,  to  the  exclusive  possession  of  the  prop- 
ert;  cliiitned  by  virtue  of  the  articles  of  co-partnerahip  between  the  plalnulT 
and  defi:tiil!uit.  On  motion  to  aet  ludde  the  nroceedinga,  and  objection  taken 
to  ilie  ftffldftvit,  the  court  said,  "  Tbis  afadavil  does  not  meet  the  requirements 
of  the  section.  The  facts  should  be  so  shown  as  that  the  court  can  ear  Upon 
these  beta,  and  the  bent  apparent  evidence  of  these  beta,  that  a  epecia]  prop- 
erty and  right  of  jiOSBession  are  made  out.  If  it  appears  that  the  evidence  of 
the  fiicls  rests  in  a  writine.  that  must  be  set  forth  as  the  ba^a  of  the  concln- 
nion.UieRubsIltulcdcondusionofthepldntiffhimself willnotdo"  (Depot  v. 
Lfal,  3  Abb.  183). 


^rred  to  in  the  original  affidavit  and  mattera  pnreiy  ecplanatoir  of 
therein  slated,  introducing  no  new  substantive  matter,  (/d.)  An  appearance 
in  the  action  or  obtaining  a  re-delivery  waives  any  Irregnlarinlnthe  affidavit 
(/£  ;  Hyde  v.  i^iOervm,  f  Abb,  348 ;  WiMimtin  IntwnmM  Co.  Bank  V.  BMt,  %t 

%  208.  [188.]  Requisition  to  aherif  to  take  and  deliver  tha 
property. 

The  plaintiff  may,  thereupon,  by  an  indorsement  in  wridng 
6pon  the  affidavit,  require  the  sheriff  of  the  county  where  tli3 
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property  claimed  may  be,  to  take  the  Bame  (rpm  the  defendant 
and  delirer  it  to  the  plaintiff. 

§  209.  [184;]  (Am'd  1849.)    Security  byplain^. 

Upon  the  receipt  of  the  affidavit  and  notice,  Trith  a  written 
undertaking  executed  by  one  or  more  snfGcient  enretiee  ap- 
proved by  the  eberiff,  to  tJie  effect  that  they  are  bound  in 
double  the  valne  of  the  property,  as  stated  in  the  affidavit  for 
the  proeecntion  of  tlie  action,  for  the  returo  of  the  property  to 
the  defendant,  if  retnrn  thereof  be  adjudged,  and  tor  the  pay- 
ment to  him  of  each  earn  ae  may,  for  any  caaae,  be  recovered 
againet  the  plaintiff,  the  eheiiff  ehall  forthwith  lake  the  prop- 
erty described  in  the  affidavit,  if  it  be  in  the  poaeession  of  the 
defendant  or  his  agent,  and  retain  it  in  his  cnstody.  He  shall 
also,  without  delay,  serve  on  the  defendant  a  copy  of  the  affi- 
davit, notice,  and  undertaking,  by  delivering  the  aame  to  him 
perBonally,  if  he  can  be  found,  or  to  his  agent  from  whose  po&- 
seesion  the  property  is  taken  ;  or  if  neither  can  be  found,  by 
leaving  them  at  the  usual  place  of  abode  of  either,  with  some 
person  of  snitable  age  and  discretion. 

in  tbe  undertakinE  (Bwm  v.  Beb- 
.       .  „  <■  of 

tbo  sarely.  [lb.)  On  Bufficent  cause  being  shown,  fUrther  time  maj  be  allowed 
for  the  sureties  to  Justify,  lib.)  Where  the  undertaking  vaa  algned  by  oiM 
Graham,  who  was  described  in  the  body  thereof  as  tlie  niret;,  and  also  by  Qia 

ElKintiff,  whoBs  name  was  not  mentioned  in  the  body  of  the  andertaUng, — 
eld,  that  the  elieriffmlgbt  erase  the  plaintiff's  name,  and  if  he  originally  re- 
quired two  snreties,  the  name  of  auoUier  surety  might  be  added,  ^b.)  If  aa 
■mdertaking  be  not  executed  and  delivered  to  tbe  Meriff,  the  [ffoceedinga  will 
oe  irregular.  It  is  not  is  the  power  of  the  aberiff  to  di^Mnse  with  ^e  nn- 
dertak&g  (18  Wend  031). 

b.  Where  a  foreign  corporation  is  plaintiff,  tbe  ondertaldng  pursuant  to  this 
tection  dispensee  with  tiie  security  required  by  tbe  revised  statutes  {Wiieotuin 
Jn*.  Co.  Bit  V.  Hobbt,  23  How.  49^ ;  and  where  an  inftnt  la  plaintiff  bia  guar- 
dian may  be  surety  (Aaon.  2  Hill,  417), 

b.  An  aadgnment  by  a  defendant  who  pTevails  In  an  action  of  claim  and  de- 
llTery,  of  tlie  Judgment  and  all  moneys  to  be  obt^ed  by  means  thereof,  veete 
Id  the  assifnee  the  defendant's  rights  upon  the  undertakmg  on  the  part  of  the 
plaintiff  (finftti^Ti  v.  Coleman,  8  Abb.  481). 

«. Where  a  third  person  on  behalf  of  the  plBintlff  executes  an  tutdertakijic 


ag^nat  the  plaintiff  for  o      ,    .-  ,,.  _  —         „— .      -    .    

costs,  tbe  two  Mils  of  costs  are  within  the  undertaking,  and  the  obligor  is  lia- 
ble therefor  {TOiUa  v.  Cf  Cmn&r,  28  Barb.  GS8). 

d.  An  error  in  the  icdtat  in  on  undertaking  as  to  the  date  on  which  the  affi- 
davit was  made  held  not  to  vitiate  the  undertaking  {Sydt  r.  PiMtntm,  1  Abb. 
348)  \  and  tnibU,  tbe  court  will  allow  a  new  undertaking  to  be  given  nunc  pro 
tunc,  when  the  one  given  in  the  first  inatonce  is  defective  (Nfiuand  v.  WiMt, 
1  Barb.  aO  i  9  R  8.,«W). 
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a.  The  sheriff  cut  oa}j  take  the  property  described  In  tbe  afBdKvit  of  the 
plaintiff  when  the  prop^r^  la  fbuna  in  the  poeseeeion  of  the  defendant  himaelf 
or  of  his  agent  (iTitM  T.  Oner,  4  Dner,  4S1).  Where  theaheriffto<^pa8Se9iion 
of  iHvperty  claimed  V  *  ^rd  pariT,  and  nch  third  t>ar»  commenced  an 
action  againM  the  sheriff  and  the  plamtiff  in  the  flrat  action  for  floch  taking,  to 
recover  poeaesdon  of  the  same  propertj,  and  Issoed  a  reqnisition  to  the  coroner 
to  retake  the  propertj.  Beid,  that  the  proceedings  ofcl^m  and  deliTerr  in  that 
action  were  irregular,  and  that  there  is  only  one  way  in  which  a  thii^  party, 
cUhning  goods  taken  b;  the  sheriff,  in  proceedings  oTclaJm  sod  delivery,  can 
assert  hia  claim,  and  that  is  pursuant  to  secUon  316  {Sdgert9»  t.  Bott,  8  Abb. 
1S9 ;  see  Btar^^ton  v.  Begnaldt,  14  Baib.  BOd). 

Bee  note  to  gg  aiO,  SID,  423. 

§  210.  [185.]    Ikceptum,  to  sureties. 

The  defendant  m&j,  within  three  dajB  after  tbe  Bervice  of  a ' 
copy  of  the  affidavit  and  nndortaking,  give  notice  to  the  eherilf 
that  he  excepts  to  the  anfficiencj  of  the  eareties.  If  he  fail  to 
do  80,  he  shall  be  deemed  to  have  waived  all  objection  to  them. 
'When  the  defendant  excepts,  tlie  snreties  shall  justify  on 
notice,  in  like  manner  aa  npon  bail  on  arrest.  And  the  sheriff 
shall  be  responsible  for  the  sufficiency  of  the  snreties,  until  the 
objection  to  them  is  either  waived  as  above  provided,  or  until 
they  shall  justify  or  new  sureties  shall  be  snbstitnted  and  jus- 
tify. If  the  defendant  except  to  the  sureties,  he  cannot  reclaim 
the  property,  as  provided  in  the  next  section. 

i.  In  a  case  where  the  plahitiff  had  claimed  the  Immediate  dellveiT  of  prop- 
erty, and  served  the  affidavit,  notice,  and  undertaking,  required  by  g§  SOT,  208, 
and  S09,  the  defendant  excepted  to  Uie  sureties ;  and,  they  omitting  to  jnstify, 
the  defendant  moved  to  have  the  action  dlscontinuod ;  the  motkin  was  denied 
{MatUeg  V.  Futtenm,  8  Code  Rep.  89).  If  the  sheriff  has  taken  sham  security, 
and  on  that  the  propertj  has  been  delivered  to  the  pl^ntl^  or  for  want  of 
that  the  defendant  has  been  arrested  and  held  to  bail,  the  pl^ntiff  is  entirely 
without  remedy  except  Oie  responsibility  of  the  sherift    {id.  Edmonds,  J.) 

1     g  ail.     [186.]     (Am'd  1849.)    2>efendant,  when  mtUled  to 
re-ddivery. 

At  any  time  before  tlie  delivery  of  the  property  to  the  plain- 
tiff, the  defendant  may,  if  he  do  not  except  to  the  sureties  of 
the  plfuntiff,  require  the  retni-n  thereof,  upon  giving;  to  the  she- 
riff a  written  undertaking,  executod  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  double  the  value 
of  the  property,  as  stated  'in  the  affidavit  of  the  plaintiff,  for 
the  delivery  thereof  to  the  plaintiff,  if  snch  delivery  be  ad- 
judged, aud  for  the  payment  to  him  of  snch  sum  as  may,  for 
any  cause,  be  recovered  against  the  defendant.  If  a  return  of 
tbe  property  be  not  so  reqaired  within  three  days  after  the 
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takiog  and  Mrrice  of  notice  to  tbo  defendant,  it  shall  be  deliv- 
ered to  the  plaintiff,  except  as  provided  in  section  21R. 

B.  An  undertakine,  nnder  this  section,  is  not  invatid  becanse  taken  in  Qie 
name  of  Uie  plslntiffln  the  action  (SZoafc  v.  Beaih,  4  E.  D.  Bmith,  S5 ;  1  Abb. 
381 ;  and  see  Deekar  v.  JvdmM,  16  N.  Y.  44S). 

b.  Where  tha  defendant  clalma  a  re-deiiveiy,  and  Kivee  an  undertaking 
under  this  section,  which  undertaking  states  that  he,  defendant,  reqoireH  a  re- 
tiun  of  the  property,  sach  undeitaking  ie  competent  evidence  to  go  to  the  Juiy 
to  disprove  an  allegation  in  the  answer  that  the  defendant  does  not  deUin  the 
property.  It  is  for  the  jury  to  say  how  much  weight  each  an  undertaking  Is 
entitled  to  (Bind:  t.  Fatter,  38  Barb.  887). 

«.  Daring  the  Utree  days  in  which  tha  defendant  may  elect  whether  or  not 
lie  wDI  demand  a  return  of  the  prooerty,  the  sheriff  la  required  to  ret^n  tha 
property  in  liis  pofisession.  If  the  aefendant  elect  to  demand  a  return  Uut 
Bherlff  is  Btill  to  ret^n  poaBesaioii  until  the  defendant's  sureties  iustiff ,  unlas 
tie,  Qie  sberiff.  ia  wtllmg  to  take  the  risk  of  such  Justification.  The  effect  of 
the  defendant's  demand  of  the  property  within  three  days  is,  not  to  entitle  tlis 
defendant  to  the  property,  but  to  prevent  a  delivery  to  the  plainUff(ffraAiim 
T.  Wetii,  18  Bow.  87^  'llie  time  witliin  which  the  deftodant's  snretiee  are 
tolnsUry,  is  not  limited,    (/d.) 

it  When  (Qore  than  two  sureties  justlly,  the  whole  JostiScatlon  must  be 
equivalent  to  two  sufficient  Buroties.    (Id.) 

«.  Where  threq  sureties  lustitV  to  the  required  amount,  the  sheriff  cannot 


withhold  a  re-delivery  to  aefendant,  tiecause  wiUi  the  undertaking  was 
livered  to  the  sheriff  an  affidavit  of  the  sureties  in  which  thevdeposed  to  tiemg 
worth  a  less  som  tiian  the  amonnt  required,  and  leas  than  that  in  wtdcli  they 


afterwards  jnstifled.  The  affidavit  was  uoaecessary  {Grant  r.  Booth,  31  How. 
S54). 

/.  It  is  no  defence  to  an  action  agunst  tho  suretiea  that  having  been  ex- 
cepted to  they  foiled  to  Jnstify.  The  bringing  suit  on  the  undertaking  is  a 
waiver  of  the  exception.  Where  the  undertaking  is  to  the  party,  he  may  sue 
on  it,  without  any  assignment  thereof  to  him  0eeker  v.  Andetimt,  89  Bart). 
840;  see  ante,  p.  191,  ^e). 

g.  There  is  no  providon  for  tho'  reBtitaUon  of  the  ^roperU^  to  the  pMntiff 
after  its  redelivery  to  the  defendant  under  this  section  (Swrtt  t.  Mootrtg,  10 
How.  478). 

ime  within 
V.  TAompion,  13  How.  280). 

g  212.  [187.]  (Am'd  1849.)  JtiatlJicaUon  of  defendanCa 
sureties. 

The  defendant's  sareties,  npon  a  notice  to  tbe  plaintiff  of 
not  lees  than  two  nor  more  than  six  days,  shall  jnstifj  before  a 
judge  or  jnstice  of  the  peace,  ia  the  same  manner  as  npon  bail 
OD  arrest;  npon  each  justification,  the  sheriff  shall  deliver  the 
property  to  the  defendant.  The  sheriff  shall  be  responsible  for 
the  defendant's  sureties,  until  they  jnsHfy,  or  until  justification 
is  completed  or  expressly  waived,  and  may  retain  the  property 
until  that  time;  but  if  they  or  others  in  their  place,  fail  to  jus- 
tify at  tlie  time  and  place  appointed,  he  shall  deliver  the  prop- 
erty to  the  plaintifil 
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o.  Where  in  an  ution  Rtr  th«  deliTery  ot  penoul  proprrtr  the  defendant 
has  been  arrested  under  an  order  pursuant  to  eubd.  S  of  g  ITS,  and  has  given 
the  undertaking  with  sureties  provided  bj  S  311  for  delirerjr  of  the  pn^ierty 
to  the  plaintiff  and  been  tliereupon  liberated  from  srreU  and  the  process  re- 
tnmed,  but  his  snretiea  on  beine  excepted  to  &il  tojnillfy,  held,  that  in  such 
ease,  the  sheriff  bimseU|  bj  8a(£  omisMon  became  liable  as  bail  (MeKtrma  r. 
Smith,  27  How.  30). 


§  213.  [188.]  (Am'd  1849.)  Qualijieationa  and  Just^^ 
tion  of  sureHai. 

The  qualificatwQS  of  anratiee,  and  their  justification,  sbftll 
be  as  are  prescribed  b;  eectionB  194  and  195,  in  respect  to  bail 
npon  an  order  of  arrest. 

§  214.  [189.]  Propertify  how  taken  when  oonoeaUd  in  haUd 
inff  or  inolosure. 

If  the  property  or  any  part  thereof  be  concealed  in  a  build 
ing  or  inclosiire,  the  sheriff  shall  publicly  demand  its  delivery. 
If  it  be  Qot  delivered,  he  shall  cause  the  building  or  inclosure 
to  be  broken  open,  and  take  the  property  into  hia  poBeebsion ; 
and,  if  necessary,  he  may  call  to  his  aid  the  power  of  hia 
county. 

§  215.  [190.]    PToperty,  Imo  kept 

When  the  sheriff  shHll  have  taken  property,  as  in  this 
chapter  provided,  he  shall  keep  it  In  a  secure  place,  and  deliver 
it  to  the  party  entitled  tliereto.  upon  receiving  his  lawful  fees 
for  taklnjT,  and  liis  necessary  expenses  for  keeping  the  same. 


%  216.     Claim  of  property  by  third  person. 

If  the  property  taken  be  cliiimed  by  any  other  person  than 
the  defendant  or  his  agent,  and  such  person  shall  make  affida- 
vit of  his  title  tliereto  and  right  to  the  possession  thereof,  stating 
the  grounds  of  sncb  right  and  title,  and  serve  the  same  upon 
the  sheriff,  the  sheriff  shall  not  be  bound  to  keep  the  property 
or  deliver  it  to  the  plaintiff,  unless  the  plaintiff  on  demand  of 
him  or  hia  agent  shall  indemnify  the  sheriff  against  such  claim, 
by  an  undertaking,  executed  by  two  sufficient  sureties,  accom- 
panied by  their  affidavit,  that  they  are  each  wcu-tli  double  the 
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value  of  the  property  ae  Bpecified  in  the  affidavit  of  the  plain- 
tiff', and  freeholders  and  householders  of  the  county.  And  no 
claim  to  sncli  property  by  any  other  person  than  the  defendant 
or  hie  agent  shall  he  valid  against  the  sheriff  nnleas  made  as 
aforesaid ;  and  notwithstanding  sach  olBim,  when  so  made,  he 
may  retain  the  property  a  reasonable  time  to  demand  such 
indemnity. 

a.  This  udion  ftppUes  odIt  when  the  property  Is  taken  bj  the  Bberiff  in 

tbe  proper  dlscbarge  of  hia  duty,  r^''  — '  — ' —  "'' '-' *"- 

taken  {King  t.  Orier,  4  Duer,  4B1 ;  i 

§  217.    JfTotice  and  affidavit.,  wAen  and  when  to  ieJUed. 

The  sheriff  shall  file  the  notice  and  affidavit,  with  his  pro- 
ceedings thereon,  with  the  clerk  of  the  conrt  in  which  the  action 
is  pending,  within  twenty  days  after  taking  the  property  men- 
tioned therein. 

Ohaftsb  m. 

Injundion.* 

Bectiox  219.  Writ  of  toJnnctioD  sbaliBhed,  and  order  Babetitnted. 

319.  TemporaiT  iiUunction,  In  what  caaee  granted. 

3S0.  At  what  tune  It  may  be  granted 

321.  Injunction  after  answer. 

232.  Security  upon  injunction.    Damages,  how  ascertained. 

228.  Order  to  show  cause  why  injunction  ahoald  not  Im  granted. 

224.  Security,  npon  it^onction,  to  sospend  bn^ess  of  COrpOT 

23S.    Motion  to  vacate  ormodi^  Iqjonction. 
224.    Affldarlls  on  motion. 

g  218.  [191.]  Injunction,  lyy  order. 

The  writof  injunction  ae  a  provisional  remedy  is  aboUshed, 
and  an  injunction  by  order  is  subatitnted  therefor.     The  oi'der 

i.  •  Injunctions  in  an  action  with  reference  to  their  duration,  are  of  two 
kinda— femporaryandjlnai.  The  temporary  injunction  iames  Jijftw«,  and  the 
final  injunction  eor^eiwgoTa.necnul^  with,  the  judgment  Injunctions  also  issue 
in  apecial  caees,  as  in  proceedings  supplemenlarr  to  the  execution,  &« 
What  it  now  cailed  a  temmrary  injunction  was,  before  the  code,  known  as  a 
wriiuHnarp  injunction.  TUs  chapter  lias  no  reference  \a  fiiuU  injunctions 
Tlie  granting  or  refusing  a  final  injunction  was  aiwaya  a  matter  of  strict 
rif^t,  depending  on  the  rules  of  equity,  and  these  are  in  no  wise  affected  bj 
this  chapter  (See  Linden  t.  Pritt,  3  Code  Bep.  1S5 ;  8.  C.  S  How.  186 ;  ifowori 
V.  MU,  4  Sand.,  374 ;  N.  Y.  Ufe  Ito.  Oo.  t.  Superrix/n  of  N.  T..  4  Duer,  300 ; 
Willard's  Eq.  Juris.  848).  ThU  chapter  relates  solely  lo  temporary  injunc- 
tions ;  these,  as  preUmlnary  injunctions,  were  formerly  granted  or  refhsed  in 
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ma^  be  made  by  tbe  court  in  whiob  tbe  action  is  brongbt,  or 
byajndge  thereof,  or  by  a  county  judge,  in  the  cases  provided 
in  the  next  section;  and  when  made  by  a  judge  may  be  en- 
forced as  tbe  order  of  the  conrt 

a.  The  motion  lor  u 
Budimi  R  R  Co.,  8  Ck 
Bee  Kctlon  408,  pott. 


mty  Judge. 


§  319.  [192.]  (Am'd  1819.)    Ir^umaion,  in  what  caaea. 

[1]  Where  it  ehall  appear  by  the  complaint,  that  tlie  plaia- 
tiff  is  entitled  to  the  relief  demanded,  and  sacb  relief,  or  any 
part  thereof,  consists  in  restraining  the  coinmisaion  or  contiaa- 
ance  of  some  act  tbe  conimissioh  or  continuance  of  which,  dar- 
ing the  litigation,  wonld  produce  injury  to  the  plaintiff;  or, 

[2]  When  during  the  litigation  it  shall  appear  that  the  de- 
fendant is  doing,  or  threatens,  oris  about  to  do,  or  procuring 
or  suffering  some  act  to  be  done  in  violation  of  the  plaintiff's 
rights,  respecting  the  subject  of  the  action  and  tending  to  ren- 
der the  judgment  ineffectual,  a  temporary  injunction  may  ba 
granted  to  restrain  such  act. 

[3]  And  where,  during  the  pendency  of  an  action,  it  shall 
appear  by  a£Gdavit,  that  the  defendant  threatens,  or  is  abont 
to  remove  or  dispose  of  his  property,  with  intent  to  defraud  his 
creditors,  a  temporary  injunction  may  be  granted  to  restrain 
Buoh  removal  or  disposition. 

the  discretion  ot  the  court  (Patter  y.  Chapman,  Ambl  99 ;  Boitrtt  v.  AndMtoit, 
2  Johns.  Oil.  R  202).  But  since  the  code  prescribes  the  cosee  in  which  this 
spedes  of  relief  maj'  be  obtained,  at  least  in  the  cases  preBcrtbed,the  granting 
or  refusing  B  temporal;  injunction  can  no  longer  be  a  matter  resting  injudi- 
cial discretion.  Yet  it  la  said  to  be  still  a  matter  of  discretion  {iTCaffarly  r. 
Gltmer,  10  How.  475 ;  Minor  r.  Terry,  6  id.  210 ;  OrotktT  v.  Baker,  8  Abb.  188 ; 
Van  dt  Water  y.  Kdtey,  3  Code  Rep.  S).  It  Is  considered  that  this  chapter 
rery  materially  enlarges  the  class  of  cases  in  which  a  temporary  injunction 
may  bo  allowed  {Car*  v.  Orawford,  1  Code  Rep.  N.  8.  !8;  B  How.  388;  Capet 
V.  Parker,  ib.  W ;  Perkiw  v.  Warren,  8  How.  341 ;  Moiwm*  t.  limer,  id,  456 ; 
Thompmit  y.  Chmm'i  of  Canal  Fund,  Z  Abb.  Z48 ;  Beuient  t.  Jod,  8  Eenian, 
488 ;  Jferritl  v.  TImnpmn,  8  E.  D.  Bmilh,  2S5).  But  it  c&nnot  be  construed  to 
create  new  rights  of  action  or  give  new  remedies  I  Fbrdiwi'rfA  v,  Zjvn,!  Code 
Rep.  N.  8.183;  B  How.  468). 

b,  Ii^imctlon  oon  onlj  go  agaliwt  a  pnrV  to  tiw  action. — (ITaten  v. 
FuUer,  S  How.  428 :  1  Mad.  Ch.  Pr.  17S,  8d  Lond.  ed.;  Wlllard's  Eq.  Juris. 
842,  citing  FeOomty.  FtOom,  4  Johns.  Ch.  R  35 ;  Waller  v.  iCwrti,  7  Paige, 
107).  But  a  defendant  cannot  object  that  s  person  not  a  party  to  die  action 
is  enjoined  {TmAetmen't  Bank  y.  Mmit,  1  Paige,  802).  The  court  will  dl»- 
t^arge  the  injunction  as  to  such  person  on  bis  application.  (Id.)  And  it  lus 
been  said  the  court  will  not  attach  him  for  disobeying  the  injunction  (Wateon 
V.  PuUer,  9  How.  ffiS). 

s.  InjnnotlcM)  not  raboaotlTe. — An  iniunction  is  never  TetroactlTe(7'is 
Ptoj^  V.  A!/)any  II  R  Cf.  12  Abb.  171). 
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'ton  Gaiua  Co.,  1»  Barb.  871). 


gclearly  ucert^ned ((^nilead  v.  Loomii,  6  Barb.  1 


Abb.  182}.    It  BhoaM  be  issued  with  caution  { Woodaarg  v 

440)  1  ana  not  be  granted  In  ereiy  case  in  whlcb  the  piaiotiff  brlnn  I 

witiun  the  letter  of  tfais  section.    Some  regard  ahonld  be  bad  to  the  : 


and  extent  of  the  injurr  which  the  plMntiff  wonld  miffer  if  the  injunction 
^ould  be  withheld,  ana  also  to  the  consMinences  tn  the  defendant  if  it  be 
granted  (Bruet  t.  Dehvare  ConoJ  Co.,  19  Barb.  871 ;  Gelatin  ▼.  Ontnlai  Bank, 
liBt>w.2S3:XeC(^f»rtgT.  Olaaer,  iO  iiH75 ;  Momj.  Tnulttt  ef  NtuiniTg,  15 
How.  141).  It  nnut  be  shown  that  defendant  ia  about  to  do  some  N)edflc  act 
in  violation  of  pl^ntUTi  ri^ta  (Ltvii*  v.  (XioBr,  4  Abb.  lai).  Aji  bijunctloD 
should  not  bo  granted  tx  part*  unless  pres»ng  necessity  js  shown  {AndrinetU 
T.  Bourne,  4  AU>.  440 :  IS  How.  7S ;  Bfdfidd.^.  MiddkUm,  7  Bosw.  6W).  Anin- 
junction  should  only  be  granted  where  it  appeare  by  the  compUlnt  that  the 
plaintiff  is  entitled  to  the  relief  demanded,  and  where  also  it  appears  bj  affi- 
davit that  sDffldent  gronnda  exist  therefor  {Fbaler  t.  Burru,  7  Bosw.  68^ 

a.  It  is  no  gronnd  for  refu^g  an  ipjuction  that  the  plaintiff  shows,  in  addi- 
tion to  the  fiicts  entitling  him  to  the  injunction,  a  stale  of  facia  entitling  him 
toaaoKl«rofsmst(Jfn^T.  TAomfMon,  8  E.  D.  Smith,  284). 

d.  Iqiaiiotian  by  daCBDcbuit — To  enable  a  defendant  ki  obtain  an  inluno- 
tion,  he  most  serre  «  complaint,  &c,  In  the  nalnre  of  a  cross-suit  (TAwnSy  t. 
JClb,  1  Code  Rep.  83).  Bxcept  in  cases  (not  lerv  probable^  whera  the  dafond- 
ant's  right  to  an  injunction  (q>peare  by  the  complaint.    (Id.) 

s.  Injunotfon,  hirw  ■BTTsd. — The  order  cannot  renilarlj  be  seiredpriorto 
the  sammons ;  the  summons  and  order  may  be  serred  togetheT  (LefflmweU  T. 
Oiatt,  19  How.  M).  Where  an  b^unctioB  la  granted  bv  the  eouii,  and  not  br 
a  Judge  out  of  court,  it  la  properly  served  by  a  personsl  deUrery  of  a  certlfiea 
copy,  and  no  exhibition  of  the  original  order  ia  requisite  {Mayor  tf  S.  T.  t. 
CMover,  a  Abb.  344) ;  but  if  the  oMer  is  made  at  cbamben,  the  onfrinal  must 
be  produced  and  shown  to  the  party  served  at  the  time  of  the  service,  unleea 
the  court  make  an  order  to  dispense  with  personal  service  (3  Pi^ge,  BGJ.  Oth- 
erwise the  service  will  not  suffice  to  found  a  proceeding  for  contempt  ( Goddinf- 
&)nv.V<M,6Band  439j  (Fotem  v.  ^Vfltr,  9  How.  430;  LoamtM  v.  Broant,  10 
Barb.  330 ;  amtra,  see  lAvin^a  v.  Sa^ft,  28  How.  1).  An  injunction  directed 
to  a  municipal  corporation  is  properly  served  upon  the  mayor,  as  the  chief 
officer  of  such  corporation  (DavU  v.  Manor  qf  N»b  York,  1  Duer,  480  j  6  Bel- 
den,  277). 

.  A  copy  of  the  papers  upon  which  an  loJancUoa  is  granted,  must  In  all 
caaea  be  acrved  wtUi  the  injnnctlon,  or  the  service  of  the  injunction  will  be 
set  aside  as  irregular  (Pen/did  v.  W/Ule,  8  How.  87 ;  LeffingmH  v.  CAom,  19 
Uow.  6S).    The  object  of  requiriog  service  of  a  copy  of  the  affidavit,  is  to  ap- 

Giae  the  defende«it  of  the  ^ts  alleged  on  which  the  injunction  was  Krtukted. 
b.)  Is  the  omitting  to  serve  the  affidavit  on  which  the  injunction  was 
granted,  such  an  irregnlarilv  as  releases  the  partv  upon  whom  the  service  la 
made  from  the  duty  of  obedience  T  SnaiU,  that  It  does  not  Davit  r.  Mayor  ef 
Jf.  T.  (1  Duer,  461) ;  contra  Wattim  v.  fuUer  (9  How.  430).  The  omlsuon,  how- 
ever, to  serve  the  papers  on  which  the  injunction  was  ^nted  does  not  entiUe 
the  defendant  of  have  Uie  injunction  vacated,  but  only  to  have  tlie  aervice  set 
Mide  {Pmfidd  V.  WMte,  8  How.  87). 

g.  Order  nmat  be  oboyed — So  Iraig  as  an  Injunction  is  in  force  It  must  be 
obeyed,  notwithstanding  it  may  have  been  Improperly  or  *rr«iclar^  iMtied  (3 
Edw.  Ch.R.188;4Pa]ge,444;aiu(Av.  Amo,  6How.  184;  SmM  v.  Atulm, 
ICodeRep.  N.  8.  187;  jfrow  v.  Biwan,  3  Code  Rep.  144 ;  4  How.  S2S;  DtuU 
V.  Ui^ior  vTN.T.,!  Dner,  451 ;  8  8eld.  3® ;  Nealt  v.  CWorM,  IB  How.  81). 
Ajid  an  injunction  directed  to  a  corporation  ia  operative  and  landing,  not 
only  on  the  corporation  itself^  but  upon  every  person  whose  personal  action 
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aa  ft  member  or  officer  of  the  corporate  body  it  seeka  to  reotmln  or  controL 
(/d)  But  service  of  the  iuianction  order  on  apertonnotapsrty.aiidta  whom 
the  order  is  not  directed,  ijoee  not  operate  to  bind  him  bf  the  uijimctioD.  Ita 
utmost  effect  U  u  »  notice  fEdrrunutim  v.  MeLeud,  IS  Bu-b.  356) ;  and  wmila 
he  cumot  be  attached  for  disobeying  it  ( Wataan  v.  Fuller,  9  How.  436).  Where 
Kn  injunction  against  the  further  prosecution  of  a  legal  proceeding  is  served 
upon  Ihe  promavent  therein,  it  is  his  duty  not  only  to  refl-sin  from  taking  any 
fbrther  actlTe  part  in  the  pruMeding  eitjoined,  but  also  to  direct  the  officers 
of  the  court  and  others  who  act  in  uie  proceeding  at  his  instance  and  under 

Ut  control,  to  refrain  ftwm  any  ftirther  steps  in  the  n —  "'""  '*""  "" 

tlnuance  in  force  of  the  Inlnnctloo  (Mugar  of  S.  T.  v. 
John'*  CcOeB*  v.  GaUr,  4  My.  *  C.  487).  A  party 
from  doing  a  particular  act,  cannot  stand  by  passive  and  s 
Tlolaled  by  his  partner  in  business  at  the  expense  of  the  partnership,  with- 
out being  guilty  of  a  contempt  [Seaie  v.  OAorw,  10  How.  81 :  see,  however, 
2Ae  r^  T.  Alliaay  R.  R.  Co.,  12  Abb.  171 ;  FiM,  v.  Ofiapman,  IS  Abb.  320). 

a~  A.  corporation  may  be  punished  for  contempt  of  an  l^j  jnc(ion(TAa  Pscfila 
V.  Albmnv  R.  £.  Co,,  12  Abb.  171 ;  30  How.  866). 

b.  An  attachment  for  disobedience  of  n  Judgment  ei\]oining  a  particular  act, 
is  a  proceeding  on  the  Judgment,  and  will  not  be  granted  where  defendant  baa 
upealed  and  given  security  staying  proceedings  on  the  J  udgmemt  <£<nM  v.  iStor- 
iag,  11  Abb.  iS). 

e.  Rerlnr  of  order. — The  propriety  of  issning  the  (injunction  cannot  be  re- 
viewed on  appeal  bom  an  order  gnmiins  an  attachment  fbr  the  violation  of 
mch  Injunction  (Qrim  v.  Qrin,  1  £.  D.  Smith,  190). 

il.  An  appeal  from  an  order  granltng  an  injunctuHidoee  not  stay  the  operation 
of  the  iojunction  pending  the  appeal;  and,  notwithMandin^  the  appeal,  an  at* 
tachment  will  issue  to  punish  the  party  enjoined  for  any  violation  of  the  in- 
junction (Stone  V.  ftirtfln,  8  Code  Rep.  lOB). 

«,  B&eot  of  ■<*"■<-"'  of  oomplalnt,  or  removal  of  oatue, — Where  sn  in- 
Jtmction  is  allowed,  and  the  complaint  is  subsequently  dismissed,  the  injunc- 
tion, iptofaelo,  fhlla  with  IL  Nor  can  an  appeal  restore  the  injunction.  It  can 
only  be  restored  by  a  reversal  of  the  judgment.  But  where  an  appeal  baa 
been  ta^en  from  such  Judgment  of  dismissal,  the  plaintiff  can  apply  to  the 
court  on  notice,  to  restrain  the  proceedings  of  defendant  until  the  decision  of 
the  appeal  (ffo^  v.  Carter,  1  How.  140).  If  audi  a  motion  is  granted,  it  is  in 
foct  the  granting  a  new  injunction.  A  new  undertakingjtbouid  be  given,  as 
the  sureties  on  the  injunction  first  issued  are  discharged  (ZWn  of  Qmlford  v, 
CoTMii,  4  Abb,  230;  and  as  to  the  effect  of  a  discontinuance  of  the  action,  see 
Hope  V.  Acker,  7  Abb.  306 ;  Boyt  i-  Carter,  7  How.  140 ;  l}ttnkin  v.  Lavrrenet,  1 
Barb.  447).  On  the  removal  of  a  (^use  from  the  State  court  into  the  drcuil 
court  of  the  United  States,  where  there  is  an  ii^neliim,  the  order  for  removal 
rosy  provide  that  it  (the  order)  shall  not  operate  of  itself  to  dittohe  the  injunc- 
tion (WMte  V.  TAaidur,  13  How.  384). 

/.  Kota  to  paragraph  X — To  authorize  an  injunntion  under  the  first  divis- 
ion ^tbis  section,  the  coinplaint  must  contain  B  demand  for  it  as  part  of  the 
relief  sought  (/Wp  v.  MeCrea,  4  How.  81 ;  Ot^n  v.  SmifA,  7  «f.  481 ;  Vincent 
T.  Kin^,  13  id.  K9).  It  is  not  enough  to  show  that  the  continuance  of  the 
acts  complained  of  will  do  him  an  injury ;  lie  must  also  show  that  it  is  a  case 
in  which  be  will  be  entitled  to  final  relief  (CbrTu'n^  v.  Ihig  Iron  and  NaU  Fae- 
lory.  6  How.  89  ;  Ward  v.  Deuxy,  tih.M;  Crocker  v.  BaJcer,  3  Abb.  182 ;  Vordl- 
tBortt  V.  /-yon,  5  How.  498 ;  Hartc  v.  //arwjf,  83  Barb.  65 ;  10  Abb,  8^ ;  and  there- 
tbre  an  injunction  csnnot  be  nanted  to  restrain  tlie  doing  of  acts  in  relation 
to  pmpeity,  in  respect  to  which  acts  or  property  no  final  judgment  Is  prayed 

Sike  y.  T/iompion,  6  How.  4T5).  Where  tlie  complaint  claimed  that  one  de- 
dant  purchs^ed  a  beXe  of  goods  of  the  plaintiff  with  intent  to  defraud 
him,  ana  Afterwards  sold  the  goods  to  the  other  defendant;  and  charged  the 
latter  with  knowledge  of  the  fraud ;  and  claimed  the  amount  of  the  goods,  and 
that  the  defendants  were  inso\yent,-:-waB  held  to  be  a  case  for  an  l^j  unction  to 
reatnun  the  aale  or  diqw^tion  of  the  goods  by  the  defendants  during  the  lit 
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fgtamlMaltonar.  afaer,8B(m.4M-,MitdMT.  BeO«um,KBiiib.mS^  8w 
Kpparentlj  amtra,  Bminti  t.  Joel,  8  Kernan,  488. 

a.  Hoto  to  paragraph  2. — An  inJnDctioD  tiniler  this  provision  can  ralj  be  for 
■eta  done  or  IhrcaUn&d  pending  the  litigation  (Seaiiring  v.  Lant,  fl  How.  847 ; 
"■-'—•  7.  MiBer,6id.  4M);    see  however  Jfoma  v.  TAomptim,  S  ^  J>.  BaiOi, 


Wned  "Ineffectual "  (Houy  t.  Jf'Cnw,  4  td.  81 ;  OUen  v.  SmiiA,  7  ia.  481 ; 
Fiiumt  V.  fTiniP,  13  lif.  286  ;  FOieer  v  J  W.  18  Abb.  284 ;  VtrmOgea  v.  Fanml- 
yea,  14  How.  470).  Wliere  a  fi^udnlent  transfer  }iai  Um  mofe,  the  court  ia 
not  aathorlzed  in  an  action  by  a  simple  contract  creditor  against  the  debtor 
and  his  fhiudulent  vendee,  to  restrain  the  latter  from  disposme  of  tbe  prop- 
erty {Beuhen*  v.  Jod,  3  Keman,  488  j  Buhap  v.  i/otey,  3  ibb.  fliO  [  OTemillnc 
Mott  y.  I>unn,  10  How.  23S ;  and  probabtv  DiUim  v.  ffom,  6  How.  80  j  bat  Me 
JP.  T.  be  Co.  V.  N.  Wea.  Int.  Co.  31  How.  8M.) 

6.  In  an  action  by  a  wife  for  a  divorce  a  mnua,  and  fbr  m^tenance,  the 
complaint  besides  staling  a  cause  of  action  alleged  that  defendant  threatened  to 

•  -         ..     s.  -       ...      ;pro,l,-       -       ■ 

injf,  ai 

IS  granted  ( VermS)/eii  v.  rermiigta,  14  How.  470 ;  6  Abb.  Sll). 

e.  Nota  to  pamsiqdi  3. — A  mere  reflual  to  pay  a  debt,  whether  the  defmdant 
be  inaolveDt  or  not,  Is  not  suffldent  cause  for  an  iojunotion  (P>mtrof  t.  S^td- 
nonA,  0  How.  437).  Nor  Is  it  stifflcient  that  the  defendant  threatened,  btfmv 
tie  aetion  was  commenced,  to  make  an  assignment  for  the  benefit  of  his  cred- 
ilors.  (/e.)  Bot  where  during  Ou  pmdeney  cf  an  aetiim.  It  shall  appear  by  af- 
fidavit, that  the  defendant  threatens,  or  Is  abbnt  to  remave  or  dlspoee  of  hla 
prc^)ert7,  with  intent  to  defraud  his  creditotB,  a  temporary  inJnncUon  may  bo 
isroed  to  restrain  such  removal  or  dispoBition  (Ftrkm*  v.  Wcartn, «  M.  841 :  Jfot 
oumJ  T.  iWfer,  8  id  456 ;  Hmiy  v.  M'Orea,  4  id.  81).  But  soch  a  remsdy  by 
injunction  is  only  applicable  where  the  set  Is  threatened,  oris  about  to  be  oma, 
and  not  when  It  has  been  done,  ilb)  Nor  is  a  plaintiff  entitled  to  an  IqjDne- 
tion  in  such  case,  nnl«8B  he  ealnbliBbea  an  equitable  gromid  fbr  interference,  by 
showing  that  he  is  a  creditor,  or  that  he  will  be  l^jored  by  the  threateiied 
fisndalent  transfer  (iJ.)  An  injunction  ought  not  to  be  l^ued  on  nich  an 
^iplleaUon,  where  the  plaintiff's  demand  Is  denied  on  oath  tij  the  defendant^ 
u>d  is  tmauppnited  by  any  evidence,  and  there  is  no  proof  triat  the  plaintiff 
twM  any  interest  in  restruning  the  defendant  (ii.)  Where  the  legal  right  of  the 
pfauntiff  is  denied  by  affidavit,  as  broadly  as  it  la  asserted,  the  application 
stands  apoD  the  same  ground,  and  shall  be  ^vemed  by  the  same  roles,  as 
whan  the  whole  equity  of  a  complaint  Is  denied  by  the  answer.    (lb) 

d.  The  effect  of  the  injonctton  granted  under  this  part  of  Uie  section,  is 
not  to  restrain  any  removal  or  dispoeidon  whatever  of  the  defendant's  prop- 
erty, but  only  sucb  a  Temoval  or  diapoBition  with  an  Intent  to  defraud  creiu- 
tors  {Brmtttr  t.  StilffM,  1  Dner,  606;  and  see  fimrnrey  ▼,  EinOtttanh,  5 
How.  85). 

(L  ContliKMiioe  of  temporary  Injniiotkni^— On  an  appUcatlon  to  contintie  a 
temporary  injunction,  the  court  vtill  inquire  whether  or  not  it  has  power  to 
grant  the  relief  demanded  (SarU  v.  BarMS.W  Abb.  823 ;  82  Barb.  Bt^ 

/.  n^B  matka, — In  what  cases  and  upon  what  principles  the  court  wHt 
gnat  an  injunction,  to  protect  tbe  use  of  a  tr&de  mark,  see  BreoWy*  WMt 
Ltad  Co.  V.  Miuury,  26  Barb.  417 ;  Sott*  v.  Franeau.  Ifl  How.  567 ;  Gmuteek 
■t.  WMto,  tOAbb.  SUn;  Bouu  Y.  Bearing.  10  Abb.  2«4;  FtMrtridge  w.  Mnuii,  3 
Barb.  Cb.  R  101,  affirmed ;  see  4  How.  396 ;  1  How.  App.  Caa.  647 ;  PtUnon 
V.  Hvmkm,  4  Abb.  894 ;  Fenn  t.  Boviet,  1  Abb.  902 ;  SokM  t.  Landgn^,  17 
How.  6tn  1  OhriUg  w.  tfumW,  12  How.  77 ;  Sanuul  r.  Bugtr,  4  Abb.  88 ;  IS  How. 
Sia;  MBarb.  168;  HUMbnur.  4WWW,  a5How.36e  JuwiMm  y.  Atnofad^, 
MHow.26g;  mridMY.  tf<Et,4Abb.  144;  /Uri^T.  i/«mlan(,ld.  166;  ez- 
^■Ined,  Oaruin  y.  ite^,  7  Boaw.  222;  and  see  Bpaoird  y.  Hmvrijum,  8  Stud. 
726:  BloMY.  amim~,9  Code  Rep.  67;  Jfemmoofc  Man^f.  Co.  v.  ftiriMr  4BL 
D.Bmlth.887;  3  Abb.818;  ITiiM  ▼.  (Toulard,  18  How.  B4 ;  ytyUamy.  JoIm- 
msSBonr.li  Ci»thY.  CJimk;  26  Barb.  76). 
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a  Btata  <Ao«n— Whenerer  trnj  dntj  sball  tw  devdoped  bj  Uw  npon  u^ 
flute  officer  or  board  of  offlcerj,  no  ktJunctloD  shall  be  iwaed  to  mUsin  Eots 
offiMT  or  boud,  or  any  perMO  employed  by  them,  or  to  prerent  the  execntira 
(MT  any  Boch  law,  onleae  Uw  same  be  Kranted  by  the  sapreme  court  ritUng  t) 
(be  autrict  in  which  aach  board  Bhall  be  locoied  or  such  duty  shall  be  re 
qnlrsd  to  be  performed  at  a  general  term  of  said  court  (Laws  of  1851,  ch.  4Bi 
f  1).  Before  hearing  any  application  for  Injunction  In  the  cases  q>edded  ii 
the  preceding  section,  at  least  eight  days'  notice  of  the  time  and  place  of  sncl 
beanug  Hhalf  be  served  on  the  ofScer,  board,  or  person  sg^nst  vhom  thi 
application  shall  be  made  ;  and  in  case  of  the  inability  or  omission  of  the  at 
tomcy-generat  to  appear  and  defend  Buch  officer,  board,  or  person,  the  gov 
emor  may  employ  counsei  lo  perform  such  duty  in  place  of  the  atiomey 

Keral,  and  to  inslitule  any  appeal  or  other  necessary  proceeding,  vho  shal 
e  the  control  of  such  defence  or  proceeding ;  and  the  gOTemor  may  in  hL 
discretion  employ  counsel  to  sssist  the  attomey-generaT  in  defending  aucl 
officer,  board,  person,  or  proceeding  {lb.,  §  2). 

b.  The  courts  cannot  ei^oin  the  acta  of  officers  of  the  State  who  are  pro 
eeeding  under  authoriw  of  a  law  of  the  State,  althourii  the  law  is  alleged  k 
be  unconstitutional  (T^mnpafm  t.  Ormm'Ti  <f  Canal  Fund,  2  Abb.  248;  7%< 
I^eple  V.  Draptr,  14  How.  233).  Unless  the  sets  are  in  manifest  violation  of 
the  law,  or  in  tiad  faith  {HartaeU  v.  Armitrong,  IS  Barb,  166 ;  and  see  Ltigh  r 
WtiteneU,  2  Duer,  618;  Ftmnir.  v,  Cbrom'n  of  EmigraUon.X  Abb.  468;  II 
How.  1 ;  OOetpie  t.  Broa*,  33  Barb.  870 ;  fitepoirw*  t.  Fiagu,  4  Abb.  218 
Boulon  T.  Ciiy  of  B7vo)dyn,  IS  Barb.  870 ;  Mare  v-  TnuUtt  of  Nrnttnirgh,  It 
Bow.  lai ;  ^ake  v.  GUy  of  BroMfm,  26  Barb.  30 ;  FWIer  -r.  ASen,  7  Abb.  12) 

e.  MnololpAl  oorporatitm.— As  to  inJunctJons  u;idnBl,  see  (PAiCruy  r 
JfwartfN.  r.,28B»rb.  283;iW«T.  Uayorof  S.  r;9Abb.268;  ThePtopU 
▼.  The  Mayor,  89  Barb.  102 ;  and  see  19  How.  165 ;  JfiJAou  t.  Sliarp,  15  Barb 
ItW;  17  id.  4M:  28  id.  228;  StvyMMiU  t.  iWvofl,  15  Barix  345;  MorganT 
(iuaekeiAoit,  22  Barb.  72 ;  Baldwin  t.  Gitj)  qfBufaio,  29  Barb.  8iM)  ■  to  prsYent 
AipnwMr  expenditures  of  city  faDdsIi>«  Bavray.  Hiq/orfff  Jf.  T.,  16  Barb 
S»2;  aeipuMtf.Mayor^MMmii,^  Barb.  597;  BeberU  y.  liayoT  af  N.  T.,l 
Abb.  41). 

(L  To  atB7  prooeeanga  in  anothBr  aotlon^-An  iQjunetion  will  not  be 
granted  by  any  court  of  this  Btate  to  stay  proceedings  in  an  action  in  Uie  same 
court  or  in  any  other  court  of  Qiit  State  of  co-ordinate  Jurisdiction  or  court 
of  the  United  States,  where  the  relief  sought  can  be  obtained  bj  motion,  an- 
swer, or  otherwise,  in  the  action  soaght  to  tie  restrained  {Bomm  t.  Taimad^ 
16  How.  324;  DedanekY.Boytradt,  S  Code  Rep.  86;  4  How.  3S0;  Amdty. 
WiiUami,  16  How.  244 ;  Smrudt  v.  Le  Bog,  14  How.  178  -,  5  Abb.  S6,  166 ; 
(kmoter  y.  Mayor  of  N.  T,  25  Barb.  514;  5  Abh  293;  WinfiddT.  Bmim,  2i 
Baih.  165;  Wood  \.  Draper,  id  285;  Ohappd  y.  PoUer,  11  How.  885;  Fan 
Wagmeay.Lamrqe,\%  How,  16;  Mottt.  U.  &  Trutt  Co.,  19  Barb.  563; 
Tarrant  v.  Quaekmbou,  10  How,  244;  Huni  v.  Farmer^  Loan  and  Tnut  Co., 
6  Hnw.  418 ;  Grant  t,  Quiek,  5  Sand.  613 ;  Barman  v.  BernMn,  23  How.  174 ; 
Maripoea  Oo.  v.  Oarritoit.  26  How.  448 ;  Pfu^n  v,  SmilA,  8  CaL  S20 ;  ifubtl 
T,  Johnion,  id.  84 ;  Bteaik  t.  Kraemer,  id.  68 ;  Chapman  v.  MiblKird,  id.  268 ; 
OrinTum  t.  Piatt,  81  Barb.  828),  But  an  iqjuncUon  nUi  someUmcs  be  allowed 
to  prerent  a  multiplicity  of  suits  ( Woodrujf  v.  FUher,  17  Barb.  234 ;  8  Abb. 
Ml;  7»ii69;  6i<i.410;  17  N.  T.  606 ;  and  see  JTinor  t,  tf^M,  10  Abb.  284), 

e.  A  court  of  this  State,  having  renersl  equitable  j  uriadiction,  has  power  to 
eqjoin  a  party  to  a  suit  pending  before  it  &om  suing  the  adverse  party  opmi 
the  same  subject-matter  m  s  foreign  tribunal  {Field  v.  Hdeirvok,  8  Abb.  m ; 
and  see  3  Abb,  20,  note  ;  WWamu  v,  Ayraaa,  81  Barb,  884). 

J',  Where  it  is  shown  that  ajustice's  Judgment,  regniar  on  its  &ce,  was  ob- 
aed  in  an  action  in  which  be  had  no  jurisdiction,  the  supreme  court  will 
grant  a  perpetual  ii^uctlon,  enjoining  all  jnttceedings  on  such  Judgment 
XOoaper  t.  B^,  14  How.  286 ;  see  Mann  v.Worratt,  16  Bait,  221). 

ff.  A  State  court  has  nojurisdictl on  to  enjoin  a  judgment  of  Oiecircnit  court 
of  the  United  States  {MeSee  v.  Voorltiet,  7  Cranch,  279 ;  and  see  PMan  r.  SmOk, 
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6  C«L  S20).  A  court  of  tbe  United  States  has  no  Jurisdiction  to  ta^tAa  pR>- 
oeedbyn  in  ■  State  court  (D^m  v.  WcieoU,  4  Crancti,  179). 

A  Where  aa  i^jimctioii  is  granted  to  restrain  proceedingi  pending  in  an- 
other oODTt,  it  Ib  unproper  to  en]oln  the  counsel  emplojed  in  those  proceed- 
faLO,  onlew  BOmethuiK  more  is  alleged  against  him  ihan  the  proeecniion  of  hia 
dfeni's  lights  (JTiqN^  (ifN.T.Y.  OonoMr,  6  Abb.  263). 

Bee  Jfma  Bmm  R.  R.  Oo.  j.  8Av^,  8  Abb.  239 ;  McOartks  t.  Ptake,  & 
Abb.  ISt). 
An  li^nnctlon  haa  boon  aHoirad: — 

b.  To  restrain  transfer  of  Btoci:in  a  mining  corporation  {ThaPtopUY.  I^rker 
Vein  Oa.,  10  How.  187 ;  S44 :  Bog«rt  v.  Miehigan.  As.,  K  R.  Co.,  28  Barb.  6^). 

t.  To  aid  an  action  for  recovery  of  speciBc  personal  property  {Srvtttin  t. 
B»g,  18  How.  93 ;  Fumin  y.  Brown,  8  How.  09 ;  HutU  t.  Moolry,  10  How.  478). 

d.  To  restrain  the  obatruction  of  water  couiwa  {Coming  t.  Trog  Iron  A  JtaB 
Fbetorp,  8  Hon.  89 ;  S9  Barb.  813> 

t.  To  restrict  the  use  of  demised  premises  to  ttie  terms  of  the  lease  (fiirword 
T.  SSii,  4  Sand.  860 ;  Dodge  v.  Lambert,  2  Bosw.  G70 ;  Ogden  y.  Jona,  id.  685). 

/,  To  reetr^n  publication  of  private  ietterB(  WoolMy  v.  Jiidd,  11  How.  49). 

g.  To  prevent  misappropriation  of  the  funds  irf  a  moneyed  corporation  (CUr- 
fdfttor  V.  ififw  Baven  ILB..5  Abb,  377). 

A.  To  restrain  a  naisance  interfering  w 

13  Barb.  209;  Phonic  v,  GommiMiim^t  of  ShrugraHon, .    

Stery,  22  Barij.  414 :  Ihtitoii  v.  BudUmg,  IS  Abb.  44G ;  Penniman  v.  Jf.  T.  Bai- 
ODM  Co.,  18  How.  40  i  and  see  Siirruon  v.  JVmoton,  1  Code  Rep,  N.  B.  207 ;  PetJt 
f.  BOer,  8  Saod.  12S ;  Hudton  v.  J/adi«m,  8G  Eng.  Ch.  R  832  j  JfiOou  v.  Sharp, 
1  ^bt.  WO  .T&Baxb.  22a  \  Niagara  FaOtBri^e  Go.  y.  Qrtai  Wetttm  B.  £.  Co., 
89  BarbL  212}! 

^  To  resti^n  proceedings  nnder  act  to  abolish  Imprisonment  for  debt  (Atftf 
T.  Jfrru*,  1  Barb.  882). 

j.  To  restrain  a  divorced  husband  from  interfering  with  propertr  of  ilie 
wife  {Erimei  v.  mime*,  4  Barb.  295). 

k.  To  prevent  waste  or  iitjorv  to  landJAwor  v.  Cutter,  S  Barb.  486 ;  BoOgtn 
T.  Sodgert,  11  Barb.  596;  Ji>Ana?n  v.  tTMlt,  II  Barb.  194;  Belj/ea  y.  Bsaeer, 
S4  Barb.  547 ;  see,  however.  Fan  Wj/ek  y.  AOiger,  6  Barb.  607). 

?.  To  restrain  a  mnnicipal  corporation  from  improper  use  of  the  public 
monsfB  [Chrittapiar  y.  Mayor  ofJi:  T,  18  Barb.  687). 

<n.  To  prevent  fraudulent  disposition  of  property  (MiieJuO  v.  BtUman,  26 
Barb,  406 ;  D^im  v.  Bom,  6  Hosv.  85 ;  see,  however,  BmOent  y.  Jo^,  8  Keman, 
48B). 

n.  Bv  a  stock  holder  ag^nst  a  company  {BamUlon  v.  Aeeofy  Trantit  Co.,  28 
Barb.4S). 

o.  By  a  tBxj>aver  to  restrain  a  contractor  with  the  City  from  violating  his 
contract  {MeGifferty  v.  MoCabe,  4  Abb.  57 ;  Ed»ey  v.  King,  83  Barb.  410). 

v.  To  prevent  the  removal  of  the  remains  of  the  dead  (Bieha^dt  y.  Jfvittt 
Jhiteh  CkureA,  11  Abb.  80). 

7.  To  restrain  proceedings  of  a  magtstiHte  out  of  court  [Mitgor,  Ae,,  of  If.  T. 
T.  Omtoter,  6  Abb.  268 ;  and  Bee  iii  171). 

r.  To  restrain  a  creditor  from  proceedinKat  law  agdust  an  insolvent  cor- 
poraUon  to  obtain  a  preference  {Oatuag  y.  U.  8.  Sugar  Befining  Oompanj/,  21 
Bow.  818). 

«.  To  stay  proceedings  on  an  ezecntion  (SAou  v.  Dunghf,  18  Barb.  538),  or  on 
ajndgment  (Watt  y.  Sogart,  2  Abb.  261 ;  Clule  y.  PoUer,  87  Barb.  199). 

(  To  restrain  a  railroad  from  removing  its  rails  (The  People  y.  Albang  B.  R 
Co.,  19  How.  533 1  It  Abb.  186). 

u.  To  restrain  a  bishop  from  prosecuting  a  sentence  of  an  ecdeuastical  tri- 
bDna](TFatt0rT.Tra»iurri^A(,16Barb.  48fl). 

c  To  restrain  an  individual  from  opening  a  road  to  the  prejudice  of  a  road 
GorpoiMlou  (AuAunt  Piaiik  Boad  y.  Ik/af^am,  12  Barb.  66^ 
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a.  Herel;  to  rwtrain  an  wt "  danKcnnia  to  Uw  peace,  monb  or  welhn 
the  communltv  "  ( Wbobeu  t.  JuOd,  11  How.  49 ;  SmSA  t.  ZoabtmL  18  Bk 
209). 

b.  Torestr^nroceBdingionsjDdgnient  (TTaffT.  fii9«r«,Sii)b.301;  CA< 
pri  r.  PbUtr,  11  How.  866;  we,  howerer,  Dobian  y.  Ftarea,  1  Abh  07  j  3  K< 
nui,  16«). 

&  To  reeti^ii  tha  pnblicfttloD  of  proceedingg  in  another  ftctloa  ( Wood  t.  Mi 
MM,  3  Doer,  674). 

d.  To  rwtnbt  the  disdoenre  trfan  ut  or  iDrention  taught  by  phintlff  la  ( 
fendant  under  nn  o«th  Dot  to  dtvnlge  it  (Deming  y.  Chapman,  11  How.  8B3). 
».  To  reetnlo  a  foitdgn  corporaUon  from  iaeniiw  bonds  (Befftn  t.  JfiaUn 
SouO.  £.  if.  (%.,  38  ^^  SSOV 
1  ^.  To  rcatrain  Bt&Ie  officen  proceeding  under  &  State  law  (T^AoMpam 

II  OommiiiiMer*  qfOaru^Fand,  3  Abb.  248;  Me  mta,  p.  409,  a). 

!  1  A.  To  restrain  a  railroad  compaaj  from  catUng  its  road  (Baueua  t.  A&<t. 

i  I  '  Ifem  R  R.  Co.,  8  How.  70 ;  see,  also,  Hma  t.  Long  Atund  B.  B.,W  Btrb. 64 

j  i.  ToreEtndnarecdTer(iriiiMlT.  .Bai)im,24Barb.  ISO). 

J  S  ^.  To  prerant  the  construction  of  a  sewer  in  a  puhlic  street  b^  a  mnnidp 

1  corpontton (£i{i —  ""  -  —"--■^  '"" 


n  (Afasy  T.  King,  SS  Barb.  410). 
it  To  restntn  the  ezendM  of  a  trade  contrary  to  a  corenant  wlUi  a  epeoi 
-      -    '       •-     •  '"■       ■      "(»¥,  18  How.  284).    It  would  be  otberwi 
«  AiwM  T.  £tarfrv,  6  Bob*.  864 ;  WW  JBn^ 


m.  To  reatnOn  the  collection  of  a  tax  ill^allj  imposed  (Wlbm  v.  Maim- 
jr.  r.,1  Abb.4;  ffAwnftwiSaniT.  Jfaym-o/iirF.ia.TejJK  T  Lift  Int.  I 
T.  a:  T.  Bnpenitim,  id.  350 ;  Unngrton  t.  HoOenbtdc,  4  Barb.  10 ;  Van  Bmt 
laar  t.  Kidd,  id.  17 ;  aee,  howeTer,  Wood  t.  Drttper,  4  Abb.  SSZ). 

n.  To  reBtTain  a  foreclosure  suit  {Tarraiit  t.  Quadcenien,  10  How.  944;  t 
OriJinan  t.  Plait,  81  Barb.  338 ;  SutqatAana  Bank  7.  Supenlton  <f  Broom,  : 
K.  T.  813  i  Brodtriek  t,  Bmilh,  36  Barb.  589). 

0.  To  protect  a  mere  nominal  interest  {Welmon  r.  Story,  S  Abb.  888 ;  981), 
p.  To  protect  a  ol^m  aa  an  Illegal  contract  (,Beiitutt  t.  Abut.  Art  Union, 

Sand.  614). 

;.  To  restrain  the  continuance  of  the  use  of  the  rfgns  of  a  dlssolTed  Arm  I 
the  firm  conUnning  Uie  bv^neas  (ntt«ram  t.  Htimplmi/,  4  AIA.  894). 
I    r.  To  restr^n  a  mnnldpal  corporation  from  paTtng  moner  onder  a  reeol 
tion  clamed  to  be  illegal  {BobertM  y.  Ma/gar  i^ N.  T,  B  Abb.  41). 

1.  To  restrwn  a  mantdpal  corporation  from  selling  its  real  estate  (JSMam 
V.  I>ravtr,  7  Abb.  106 ;  TM  Peo^  v.  iwtiw,  lit  158). 

I.  To  restrain,  at  the  instance  of  an  individual  taz-payer  an  act  ii^nrin 
to  all  the  tax-payera  of  the  dty  (Korfl  v.  &A«ji  IVujtoa,  18  How.  140). 

u.  To  restrain  the  imposition  or  collection  of  a  tax  or  of  an  aseessme 
(see  £Mti  y.  Oih/  qf  JTtruBurg,  16  Barb.  365 ;  Wood  y.  Drswr,  S4  Barb.  187; 
Abb.  823 ;  14  How.  338 ;  Maes  t.  Tnufitt*  lA  Nev^rg,  15  How.  161 ;  Oala 
<m  of^voldj/n,  36  Barb.  SOI ;  Bad  y.  ViUage  iffBondovt,  16  Abb.  48 ;  ifum 
T.  Jame,  8  Barb.  613 ;  Oumieal  Bant  y.  Mayor  ^  Jf,  T.,  1  Abb.  79 ;  and  s 
I/awsl863,pk97,ch.W;  JrtU.Sta.iMOb.  T.Otpsr.^JV:  F.,  90  How.  41< 
83  Barb.  699). 

fl.  To  restrain  -^-...j,- 

•ecarittee  aa  oaurtotiB  (ftnviton  t. 

u.  When  the  real  ^ect  oftheactlon  is  to  obtalnarerlew  of  aprsTionid 
cislon  (Zlvmrvitm  t.  flutbim  A  A  O).,  8  Code  R  14S). 
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a.  To  restrain  &  deftmdutt  from  obtaining  pmaeat  of  debts  due  blm  (ffoBo' 
I^Y.  Orimlai  Bank,  li  Haw.  2BSi. 

k,  To  iwtnin  tlie  lessee  of  ui  inn  from  discontinuing  to  ke^  the  Inn  open, 
Si  lie  lud  covmsnted  to  do  {Stoper  t.  Bralriek,  11  BImone,  47). 

A  TO'prevont  the  publication  of  a  libel  (BrandntlAT.  Lante,  B  Paige,  U;  3 
Smna-US). 

±  QeaenUj  yihen  the  ii^nir  la  snch  ss  may  be  amply  recompensed  by  an 
action  tot  damages  ( JfanAoJ  v.  Ator*,  12  How.  318 ;  IbOTUend  t.  Tanaer,  27 
«1  884 ;  2  Code  R.  0 ;  8pmr  t.  CuttM-,  2  Code  B.  100 1 4  Bow.  570). 

t.  To  restrdn  an  apprehended  trespASB  (Xaj/or  qflf.  F.  t.  CW?Mr,  6  Abb. 
171, 253;  see  Wlllard  Eq.  JurU.  381). 

/  To  reatrain  interference  wiUi  partnerahip  flinds,  the  partnerahip  being 
denied  IQoaiding  v.  Bain,  4  Sand.  716 ;  see  AiTiAoni  r.  JamU,  8  Barb.  88  ; 
Movbrav  t.  Zatwn«,  22  How.  107 ;  18  Abb.  817). 

§.  To  restrain  aununary  proceedin|n  by  landlord  to  recorer  possesdon  of 
demised  premises  [Smiih  r.  Mofai,  1  Barb.  9S ;  WordnwrtA  t.  i^xm,  1  Code 
Bep.N.  8.«8:4How.  4B8;  .%i/( r.  Sun-,  8  How.  168;  Bdeeei.  mtmmarO^, 
UHow.401ii>H^nT,  av«n,lBo6w.  64A;  Maria  y.  WOmm,  11  Abb.  87; 
BiAaek  t.  JfU>o»aU,  11  Abb.  95 ;  21  How.  224).  Ii^mictioDS  were  aUowed 
under  the  dicnmstances  of  the  cases  in  Curv  v.  Oraufirrd,  1  Cod«  Rep.  N.  S. 
•8 ;  4  How.  4as ;  Fomtitr  \.  WUton,  1  Duer,  024 ;  Capet  t.  Finrker,  1  Code  Hep 
K.  a  M ;  VaBMn  t.  StigMtt,  2  Abb.  121). 

A.  To  restrahi  corporate  election  (Bartt  v.  Hanty,  82  Barb.  Ki ;  10  Abb.  822). 

i  Wture  idainliff  hod  commenced  an  action  and  ismied  an  atlschinent  in 
anotlmr  action  (JfiSt  t.  Blcdc,  80  Barb.  549). 

i.  To  restidn  poltoe  oIBcerB  from  exercising  Rapervidon  of  citizens  within 
flm  nbere  of  thrir  duty  as  peace  (^cers  (Slvrmon  t.  Ketm»dy,  10  Abb.  201). 

Jt  To  try  the  right  to  office  in  a  religions  corporaUon  (Maiit  7.  Ha/nBu,  10 
^3b.lB9;88Barb.S5). 

JL  To  test  the  title  to  a  pnbUc  office  (7  A;  i^wpb  v.  Drawr,  4  Abb.  SS8 ;  14 
HOW.28S;  J/eCttAi^T.  fflaa«r,  10  How.  470;  Uam  t.  Oimn-,  4  Abb.  121; 
Jfyfor^ir.  T.J.  Oot>Mtr,6A.^.VJ\;XasoritfN.  7.  t.  .fW,  Q  Abb.  296). 

111.  To  restrain ptocoedingaofcommlnion«n(rf'hlghways(iAaiiA«rT.i>uit>i- 
iwfV, »  How.  82). 

n.  Where  the  rights  of  the  partlM  were  undetermined,  and  an  ii^uTy  might 
he  occa^oned  to  one  party  tfTumw  v.  Od^  18  Abb.  264). 

o.  To  set  adde  a  Raudalent  lien  on  property  attached  by  the  pluntiff 
(Awht)  T.  Anw,  II  Abb.  230 ;  19  How.  890 ;  MUb  t.  Blo^  30  Barb.  04U). 

n.  To  restrain  a  party  ftom  Kiving  his  services  to  another  {Fnderirlei  \. 
Jfigw,  18  How.  OW ;  1  BOBW.  3^;  see  AiruuMw  t.  BtnaSatLl  Barb.  81S; 
Xtwii^T.ir<^Mr,  lD«GexH.&a.  004;18BDg.LawA)£q.  B.  893;  Sutier 
r.  aaStU.  21  How.  460;  fibmWn  ▼.  mrmtfoH.  €mw.  Gb.  R.  S3»;  EsnMa  t. 
Xmh,  8  Simons,  SBS). 

§  230.  [198.]  .Aj  vi?uu  time  it  may  he  granted.  Copy  affida- 
vittohe  terved. 

Hie  injunction  may  be  granted  at  the  time  of  commencing 
the  action,  or  at  any  time  afterwarda,  before  judgment,  nyou  • 
ite  appearing  satisfactoril;  to  the  court  or  jndge,  hj  the  affida- 
vit of  the  plaintiff,  or  of  any  other  person,  that  Bafficiont 
gronnde  exist  therefor.  A  copy  of  the  affidavit  mngt  be  served 
■with  the  injnnction. 

o.  Order  may  ba  nuda  prior  to  aanrloa  of  sommona. — The  Iqjunctlon 
oraer  may  be  granted  t^lhejuatlceprlor  to  the  service  of  the  sammons;  to 
beBerTedUierewith(i>iri]vi(>«BT.  (7Aii«sUHow.04i  10Ahb.47S,.    Ills  not 
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plaint  (Ibtviiii  T.  Quoatwihwft,  SSBarb.  76;  TAi  FMa  v.  Tht  N.  T.  Gonaaon 
Fieal,  a  Abb.  ISl ;  we  Obtulaad  t.  Loomit,  6  Barb.  103 ;  Badger  t.  Wag*laff,  11 
How.  663).  Aa  an  iqjunctkm  can  be  granted  only  when  It  appean  bj  tb« 
complaint  that  tha  pl^ntiff  is  entitled  to  the  relief  demanded.  Tbere  moat 
therefore  be  a  comi^Bint  upon  which  to  found  the  motion  for  an  iqjimctjon 
(Morgan  t.  Quaeimboti,  23  Barb.  73).  But  if  the  motion  is  made  on  an  affida- 
ml  which  conCaloa  all  the  requisites  of  a  compUint  It  la  wifflcienL    (Id.) . 

a.  The jTDund  for  the  injanction  must  be  Bhown  by  affidavit  (JUiltHan  t. 
Oar^,  8  Coie  Bep.  250 ;  6  How.  273) ;  but  a  complaint  in  which  the  allega- 
tions are  made  unquaMedlj,  t'.  e.,  not  on  information  ami  belief  merely,  and 
the  alWations  of  which  are  sworn  to  be  true,  will  be  treated  bb  an  affldarit  Thia 
eeema  the  result  of  the  decision  {Romru  v.  WM,  1  Code  Rep.  114 ;  Bentm  r. 
Piuh,  ib.  08 ;  Knm  t.  //(Wia.  8  lit  144 ;  Minor  t.  Terry,  6  How.  810 ;  SmOh  t, 
JbtM,  idiae;  Arn/IeJdr.^bt,  8td.87;  IfSiNfru/r.KtA^,  IT  Barb,  339;  JimM 
T.  AttariuTf,  1  Code  Rep.,  N.  B.,  87 ;  Lees  ».  i^,  8  Abb.  80 ;  8.  C.  15  How. 
8M ;  Ba^er  t.  Wagetaff,  11  How.  063) ;  liut  the  ordinarj  form  of  verifli-alioa 
Is  not  scfflcient  for  tba  purpose  (ftxtuiial;  v.  Elton,  35  How.  393).  The  pluntiff 
cannot  makeout  the  canae  of  action  relied  upon  in  the  complaint  bj  allegations 
in  his  affidavit  {Bsnta  t.  Lrnig  Blnnd  R  R  Oit.,  18  Barb.  646). 

b.  An  iidunctlon.  as  a  general  rule^will  not  be  allowed  on  mere  information 
and  belief  (OimpfteB  t.  Moniton,  7  Paige,  IflO ;  San*  of  Orlean$  t.  Sfannar, 
9 1*805;  iBarb-Ch.  Pr.  617;  Limngiton  t.  BaTit  </ N.  T.,  26  Barb.  30*; 
Boome  t.  IfcM,  1  Code  R  114 :  8  How.  827 ;  Pim«rojt  t.  Bin^nanh,  5  How. 
487 ;  JJotMU  r.  Barnard,  12  iil  4U :  and  aathoriUee  collected,  Oroeker  t.  Balc»r, 
8  Abb.  188) ;  and  where  &ctB  am  stated  on  Information  and  belief  the  sources 
of  informa^on  and  grounds  belief  should  be  stated  (7^  AwplsT.  Magor^^lf. 
Y.  8  Abb.  353) ;  but  the  &cts  maj  be  shown  by  the  affldaTUs  of  any  penon 
cognizant  of  them  (Bank  ^  OrUaru  t.  Skinner  9  Paige,  SOS.) 

e.  An  Injmiction  will  not  be  granted  after  a  demnrrer  to  the  eompialnt  fbr 
not  stating  Sicta  sufficient  to  constitute  a  cause  of  action  has  been  sust^ed 
{Mmeir^  v.  Lawrence,  14  Abb.  100). 

A.  After  an  application  for  an  inunction  has  been  denied,  an  application  f> 
another  court  on  the  same  state  of  fccta  is  impr<^)er  ( Jfoyw  ef  N.  T.  v.  Conoter, 
6  Ahb.  353;  35  Barb.  014;  and  see  Harrinffton  t.  American  Inmranee  Oo.,  1 
Barb.  344). 

See  note  to  section  296. 

§  221.  [194.]  (Am'd  1849.)    Injunction  after  antwer. 

An  injunction  eliall  not  be  sllowed,  aftar  the  defendant  sliall 
hare  answered,  noless  npon  notice,  or  upon  an  order  to  show 
cause;  but  in  sach  case  the  defendant  may  be  restrained,  until 
the  decision  of  the  court  or  judge,  granUng  or  refusing  the 
injunction. 

Bee  note  to  lectttm  338,  pott 

g  222.  [195.]  (Am'd  1849.)  Semriiy  upon  infujwtion. 
Dainaget,  how  cueertained. 

Where  no  provision  is  made  by  statute  as  to  secnrity  upon 
an  injuuctiou,  the  court  or  judge  shall  require  a  written  nnder- 
taking  on  the  part  of  the  plaintiff,  with  or  without  sureties,  to 
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the  effect  that  the  plaintiff  will  pay  to  the  party  enjoined  snch 
damages,  not  exceeding  an  amount  to  be  specified,  as  he  tnaj 
saetain  by  reason  of  the  injunction,  if  the  court  shall  finally 
decide  that  the  plaintiff  was  not  entitled  thereto.  The  damages 
may  be  ascertained  by  a  reference,  or  otherwise,  as  the  court 
shall  direcD. 

a.  8tayiiig  proosadliigB  aftor  indgmont. — Where,  on  a  compMnt  to  set 
■ride  a  Judgment  and  execution  on  tlie  ground  or  fraud,  the  cotnpl^nt  pmjed 
■u  iqjoDctian,  uid  an  iqjcnctioii  waa  gniMA  tx parte,  bTaJuBliceatchamben 
on  the  execution  meielj  of  tui  uudertiuung  as  prescribea  b;  this  section  with- 
out Um  bond  or  deporit  reoulred  bj  the  revisea  statutes  in  auch  a  case— the  tn- 
Junction  order  was  ordereu  lo  be  net  aride  auleas  the  Becurin-  required  by  the 
reTtsed  statutes  vaagiTeii  In  ten  days  (Cook\.  Diekenon,  2  Sand.  oil).  "The 
revised  statutes  (2  R  S.  189, 100  §§  141  to  MS)  require,  that  before  the  Issuing 
oT  an  injunction  to  slaj  proceedings  in  aperaonal  action,  after  judgment,  a  de- 
posit shidi  be  made  of^the  amouut  of  the  judgment ;  and  a  bond  with  aureties 
executed  for  the  payment  of  the  damages  and  costs  to  the  adverse  partv.  Pow- 
er WBB  conferred  on  the  'chanceilor'  to  dispense  with  the  deposit,  and  receive 
a  sofflcient  bond  for  the  amount  of  the  Judgment ;  and  when  the  ground  of  the 
ii^UDCtion  is  that  the  Judgment  was  obtained  by  actual  fraud,  'die  chancellor' 
bad  the  power  to  dispense  with  both  deposit  and  bond.  These  provisions  are 
not  repealed  by  the  code."  (lb.)  Bee  Gmv.  Stmi/iwirtA,  10  P»ige,2VJ ;  JHelam 
T.  Oratff,  fl  id,  888. 

b.  It  is  not  necewary  that  a  Judgment  creditor  of  an  insolvent  corporation 
who  brings  suit  fbr  an  injunction  to  restrain  other  creditors  of  the  corporation 
from  proceeding  at  law,  and  for  the  appointment  of  a  receiver  and  an  equit- 
able aistribntion  of  the  corporate  aesets,  should  give  the  bond  or  make  the 
deposit  prescribed  bj  the  above  provisions  of  the  revised  statutes,  to  entitle 
him  to  the  iqjunction  prayed  {Halehintim  v.  N.  T.  CmOral  MiiU,  2  Abb.  8M>. 

c  SnpeiioT  oonit  piaotic& — The  pracUce  in  the  superior  court  with  refer- 
ence to  aecuritf  on  gtiintbig  an  Injunction  was  declared  in  anote(l  Sand.  700; 
1  Code  R  98)  to  bo— 

"  1.  That  on  an  order  to  show  cause  why  an  injunction  should  not  be 
granted  with  a  restraint  in  the  mean  Ume,  the  judge  will  in  general  require 
•ecniity  to  the  defendant  for  damaKes,  as  in  the  code,  g  19S  [now  283]. 

"3.  The  plaintiff's  own  undertaking  will  not  be  received,  unleaa  he  will 
jurtiJ^  BB  being  a  flvehoider  or  householder,  and  worth  double  the  «nm  speci- 
fied, over  and  above  all  his  debts  and  liabilities. 

"  8.  When  a  aurety  is  required,  bis  Justification  mnHt  be  to  the  same  effect 

"  A.  When  a  piuntiff  residing  out  of  the  State  applies  for  on  lqJuncti<Mi,  he 
mtut  tbmUh  an  undertaking  executed  by  a  retvient  surety." 


^  jsreqnlred;  any  form  of  security  as  a  penal  bond  which  substantialh' 

compllee  with  the  reqnirements  of  this  section,  will  suffice  [Epi»eopal  Churtk 
tf  WetleAater  v.  Varian,  28  Barb.  644 ;  Toan  of  Guilford  v.  OomeU,  4  Abb.  330). 
Au  attorney  may  be  a  surety  {Sj/ekman  v.  OoiDman,  18  Abb.  81^).  The  under- 
taking given  on  the  fsBDlng  of  an  ii^nnction  should  be  approved  by  the Jndga 
and  filed  with  the  clerk  (g  433).  An  omission  to  file  the  undertaking,  if  don* 
designedly,  will  entitle  the  defendant  to  have  the  injunction  dissolved;  and, 
even  if  the  omission  be  by  oversight  or  accident,  the  plaintiff  must  par  the 
defendant  costs  ot  a  motion  to  have  the  injunction  vacated  oa  the  nvuna  that 
the  undertakingbas  not  been  filed  {ODonndl  v.  MeMum,  8  Abb.  Wl ;  Ltfii^ 
w«S  V.  OAavt,  5  Bosw.  704).  No  provision  for  a  reference  need  be  conUUUM 
in  the  undertalung  (maim  t.  AUen,  9  How.  80).    See  Bule  4. 
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a.  Where  a  oorp<x«ttcHi  having  anthoii^  to  sne  and  be  raed  commeBces  an 
actkm,  and  Its  preudent,  for  Che  purpoHes  of  an  iujoncCion.,  ezecutei  an  undo^ 
taking  preaciibed  bj  tbis  aectloo,  in  his  offlciat  character,  not  profcesing  toad 
ai  agent  for  the  conxmrtion,  the  undertaking  will.be  Twardod  as  the  atA  of 
the  oorporation,  and  will  bind  it  and  not  the  officer  {Epit.  Ch.  afSL  Ftttr  y. 
rarian,  38  Barb.  044). 

b.  The  nodertaking  la  for  the  benefit  of  all  the  defendantB  eqjoined,  whether 
■erred  or  not  (Cuntteriand  Goai  and  Irm  Ch.  t.  Boffntan  Bleam  Gxd  On.  8S 
Barb.  16). 

(L  If  the  mre^es  In  the  undertaking  become  iuBotvent,  it  la  in  the  diacretion 
of  the  court  to  order  other  snretiea  to  be  Bubstitnted  (IPilMty.  ^Vrftmr,  IS 
How.  310). 

4  Where  the  secniity  given  on  the  iHSuing  of  an  Injunction  ia  Inadeqnata, 
It  iB  ground  for  vacating  ilie  injunction,  unleee  the  eecuritf  la  increased  (i^idb- 
man  v.  Ooleman,  31  How.  404). 

t.  The  tact  that  a  receiror  piaintiff  has  not  given  adequate  secnritf  on  hia 
appointment  as  receivi^r  ia  no  gronnd  ibr  vacatmg  an  ii^jDiiction  ott^ed  by 
mm  (Angal  v-  SaliAury,  19  How.  48). 

/  A  defect  in  the  undertaking  is  not  groand  ftff  vacating  the  iqJunoticHi 
iWaUami  V.  .Hoe,  1  Bland,  194). 

g.  Damagea. — Where  the  plaintiff  during  the  progress  of  Qie  cause  servea 
a  notice  upon  the  defendant,  waiving  (he  injunction,  (he  defendant  la  not  (ben 
entitled  (o  an  order  of  reference  to  ascertun  his  daTOagei,  because  the  cotut 
■uist  "finaSy  drault  VuU  Ou  plainliff  wai  not  ejititied  tAereto."  Until  this  pi^t 
la  reached  in  tho  progress  of  the  action,  tUe  application  for  a  reference  to  sscer- 
uin  damages  is  premature  {Sfieamuin.  v.  N.  Y.  Central  3tiB»,  11  How.  269). 
The  order  ma;  be  maiie  after  dual  Judgment  in  the  action  (Jfiiuc  C\urehei<f 
IT.  y.y.  Barker,  18  N.  Y.  40!!).  And  where,  in  the  progress  of  an  action,  an 
titjunction  had  been  dissolved  on  motion  of  the  defendant,  and  a  report  of  & 
referee  subsequently  made  in  &Tar  of  the  defendant,  but  no  judgment  had  been 
entered  on  such  report — huld  that  the  defendant  was  not  entitled  to  a  refer- 
ence to  ascertain  bis  damages,  aa  until  judgment  was  entered,  tlie  court  bad 
not  flnsliy  decided  that  the  plaintiff'  was  not  entitled  to  the  itgunction.  On 
altering  judgment  the  defendant  might  then  move  for  a  inference  (H'eati  v. 
AMlAuJofc,  la  id.  170).  Where  the  plaintilT  served  a  notice  that  he  diacon- 
tinned  Uie  action,  and  offered  to  pay  Uie  dcfeudant'a  costs.    The  costs  were 


n  order  that  the  action  be  discontinued  and  the  Injunction  vacated,  the  court 
made  an  order  declaring  tho  action  discontinued,  and  said  Chat  bvChe  diBCoii- 
ttnoance  the  Injunction  would  cease  to  operate  (Hope  ».  Adutr,  7  Abb.  808; 
we  DunJdn  v.  Lawmee,  1  Barb.  447;  J/off(  v.  Garter,  7  How.  140) ;  and  the 
defendant  be  entitled  to  a  reference  to  ascertain  his  damages  {(kirpeni^  t. 
WrigAt,  4  Bosw.  655).  The  reference  may  be  ordered,  although  not  provided 
for  Gi  the  undertaking  [Higgim  v.  Alien,  6  How.  SO).  It  waa  ti:mnerly  Other- 
wise  (Gareii  v.  Sheidon,  3  Barb.  232). 

A  In  Goaia  v.  CoaUt,  (1  Duer  604)  the  injuitctton  was  diseolved,  on  motion 
founded  upon  the  answer  and  affidavits,  and  the  plaintiff  discontinued.  On 
reference  to  ascertain  the  defendant's  damages,  the  referee  allowed  cotmsd- 
feespaid  by  the  defendant  in  procuring  Ihe  dissolution  of  the  injunction.  The 
court  held  the  allowance  proper.  (See  4  Edw.  Cb.  R  292 ;  4  Paige,  440 ;  3  id. 
116  i  FiUpairiek  v.  Flagg,  12  Abb.  189 ;  and  (hrther  aa  to  the  items  of  damage 
allowed,  see  Wilde  v.  Jod,  15  How.  320  ;  BenneU  t.  Bro»n,  20  N.  Y.  98).  8em- 
ble,  a  counsel  fee  in  the  cause  may  be  allowed  iCorwran  v.  Jvdton,  24  N.  T. 
lOfl;  see  contra,  Brong  v.  Dt  Farut,  IS  Abb.  427). 

i.  Want  of  Jurisdiction  in  the  court  over  the  eut^Ject  matter  of  the  action 
does  not  deprive  the  defendant  of  the  right  to  damages  on  the  andertiUing 
idven  on  the  issuing  of  the  injunction  in  the  action  [Oumberlaad  Goal  Co.  t- 
Soffman.  Stow  Goal  Go.  IB  Abb.  78 ;  39  Barb.  16).  A  defendant  who  o 
BO  injunction,  ailhough  never  served  therewith.  Is  entitled  ti 
damages  he  sust^ed  by  such  obedienco.    (Jd.) 


ri'S 


,„t.„db,  Google 


$SS8.]  mjuaonos.  409 

0.  The  BOKtiee  upon  Um  undertaking  givrai  upon  tike  iMuance  of  ftnfai]iinc- 
tlrai  cannot  be  held  lialrie  fbr  damagCB  r^oltJug  fixim  the  condnuance  of  the 
tninnction  pending  an  appetit  from  tin  onlei  Treating  it  (Ibten  of  Q^fvri  r. 
a>m«S,4Abb.220). 

h.  Where  a  referee  reports  the  &ct8  and  not  Oie  damages  which  the  do- 
(bodftnts  have  HUBtalned  by  reason  of  an  injunction,  the  report  will  not  be  oon- 
amed  (7bai>  t.  Bdimidt,  IS  How.  41S). 

cl  It  ia  in  tlie  discretion  of  the  court  ordering  the  reference,  to  direct  that 
the  anreties  IiSTe  notice,  or  to  aet  adde  the  report  apon  their  appUcfttlon 
(JMAo.  CAurvAu  ^.V.  T.  y.  Barker,  18  H.  Y.  468). 

±  Semhle,  the  court  cannot  direct  a  Judgment  to  be  entered  agunat  the 
■oreliea  ibr  the  amount  of  defendant's  damages,  an  action  must  be  broaicht  on 
the  undertaking  {FUrpatritk  r.  Ftagg,  12  Abb.  ISQ :  see  howsver  Wmtt  T. 
BaaBO,  4  Abb.  4(e). 

t.  The  report  oi  the  referee  mnrt  be  confirmed  hj  tbe  court  befbre  ai^ 
action  can  be  taken  on  it  [Gri^n  t.  Sots,  S  How.  306 ;  8  Code  R  31S).  Poirn 
of  order  confinntng  report,  aee  .Strong  t.  D»  Fond,  15  Abb.  4^ ;  WOiOt  f. 
Ami,  4  Abb.  40S. 

/.  Action  on  nndertaklnc. — It  aeeniB  that  the  undertaking  maj  tw  prose- 
cuted without  leave  of  the  court  (N.  7.  Cent.  Int.  Co.  t,  Baffmrd,  10  How.  844 ; 
Higsint  t.  AVen,  6  How.  SO).  K  there  has  been  a  reference  to  compute  the 
damages,  the  report  of  the  referee  must  be  conSrmed  before  a  motion  for 
leave  to  sue  on  the  undertaking  will  be  entertained  ( Qriffiji  r-Jlal»,  fi  How. 
SOB ;  8  Code  R  313 ;  and  see  Wms  v.  Jbri,  15  How.  320). 

.f.  In  an  action  on  the  undertaking,  the  Judgment  of  diaMiIuUon  is  con- 
cloaive,  and  the  onlv  question  la  the  amount  of  damages  (Gelflon  y.  WhHttid»*, 
8CaLSD9i  Mtthe.  GhwdiMqfN.  F.  t.  Bortor,  18 N. T. 468). 

%  228.  [196.]  (Am'd  1819.)  Order  to  show  caaae.  .Restraint 
in  mean  time. 

If  the  court  or  judge  deem  it  propef  that  the  defendant,  or 
any  of  several  defendants,  should  be  heard  before  granting  the 
injanction,  an  order  maj  be  luadd  requiring  caase  to  be  shown, 
at  a  specified  time  and  place,  why  the  inJQDctioti  shonld  not 
be  granted ;  and  the  defendant  may,  in  the  mean  time,  be 
restrained. 

K  An  application  for  an  order  mider  this  section  is  a  motion  (BOIAwt  t. 
OUji  (ffBrooldyn,  not  reported).  And  cannot  be  made  In  the  first  district  In 
an  action  triable  elsewhere.  (Ji.)    See  note  to  section  401. 

i.  Vpfs\  an  order  snd  t^nporary  restraint  under  this  section,  securl'^ 
may  be  required  as  upon  the  allowance  of  an  Injunction  under  section  Wi 
(JiaiftoduC  tJAvreAM  i^  N.  T.  t.  Barker,  18  N.  Y.  408).  Whether  such  security 
Is  ImperBttvely  required,  or  is  In  the  discretion  of  the  tribunal  gianting  the 
order,  qaeryf  {Id.) 

j.  On  motion  to  show  cause  why  an  li^unction  ahonldnot  ieaue,  the  defend- 
ant may  read  in  oppoeition  to  the  motion  the  affldavila  of  third  persons,  ^ 
though  he  Iiaa  put  hi  his  answer  denying  the  whole  merits  of  the  complaint. 
Tbe  anawer  in  such  case  ia  only  used  aa  an  affidavit  {Flcr»ne«  v.  Batei,  3  Code 
R  110).  The  court  will,  however,  permit  the  plaintiff  to  put  In  affidavits  In 
reply  to  each  ilew  matter,  {lb.)  Where  a  temporary  Iitjunction  order  bad  been 
granted  tx  parte,  and  notice  given  to  the  defendant  to  ebow  cause  why  the 
temporary  injunction  should  not  be  made  permanent,  the  defendant  on  tlie 
return  of  tbe  order,  showed  cause  by  his  Miawer  to  the  complaint,  duly  veri- 
Aed,  and  also  by  the  affldayits  of  several  persons  in  support  of  the  answer. 
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like  pUntiffa  coddhI  objected  to  uiv  sflldaTlta  bdsg  read  In  rapport  of  the 
answer.  But  tbeobjection  wuoremiled,  on Uw  utlioiityof  .Sni«ai.Fliai,  TO- 
I^^,v.JfaaA«w,1>  Paige,  004.  (!&} 

§  224.  [197.]    (Am'd  1849.)    Seearity  upon  injunetion   to 
tugpend  hueinesa  of  corporaiion. 

An  injunction  to  snapend  the  general  and  ordinary  bnsiuess 
of  a  corporation,  ehalt  not  be  granted  except  by  the  coart,  or 
a  judge  thereof.  Nor  Bhall  it  be  granted  without  due  notice 
of  the  application  therefor,  to  the  proper  offieere  of  the  cor- 
poration, except  where  the  people  of  this  State  are  a  party  to 
the  proceeding,  and  except  in  proceedings  to  enforce  the  lia- 
bility of  stockholdere,  in  corporations  and  asBOciationa  for 
banking  purposes,  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  fifty,  6&  each  proceedings  are  or  shall  be 
provided  by  law,  unless  the  plaintiff  shall  give  a  written  under- 
taking, executed  by  two  sufficient  sureties,  to  be  approved  by 
the  court  or  judge,  to  the  effect  that  the  plaintiff  will  pay  alt 
damages  not  exceeding  the  sum  to  be  mentioned  in  the  under- 
taking, which  such  corporation  may  snstain  by  reason  of  the 
injunction,  if  the  court  shall  finally  decide  that  the  plaintiff 
was  not  entitled  thereto.  The  damages  may  be  ascertained  by 
a  reference  or  otherwise,  as  the  court  shall  direct. 
See  note  to  aecOon  3aa. 

§  325.  [198.]  Motion  to  vacate  or  modify  injunction. 
If  die  injunction  be  granted  by  a  judge  of  the  court,  or  by 
a  county  judge,  without  notice,  the  defendant,  at  any  time 
before  the  trial,  may  apply  upon  notice,  to  a  judge  of  the  court 
in  which  the  action  is  brought,  to  vacate  or  modify  the  same. 
The  application  may  be  made  upon  the  complaint  and  the  affi- 
davits on  which  the  injuuctioa  was  granted,  or  upon  affidavits 
OD  the  part  of  the  defendant,  with  or  without  the  answer, 

a.  May  an  lq}niiotlo&  be  vaoatad  ex  parte. — Beclion  S34  does  not  apply 
to  iDJunctione ;  nod  they  can  onlv  be  Tocated  or  modified  pureaant  to  Uiis 
S36th  aectioa  {Mm  y.  7»ur>&^,  1  Code  Rep.  121).  But  in  Bruee  v.  DOavian 
and  IhtdMon  Canal  Co.  (8  How,  440),  the  supreme  court  at  a  general  term  in 
the  third  district,  decided  that  section  334  of  the  code  applies  as  well  to  In- 
Innctlon  orders  ae  to  other  orders  ;  that  the  Bpecial  provision  made  b^  sec- 
tion 23S  was  in  addition  to  the  powers  conferred  by  section  334,  and  not  in- 
tended as  a  snbstitute  for  them  \  and  that  it  wbh  competent  for  a  Jodge  to 
vacate  or  modi^  an  iqjunctioo  order,  without  notice;  but  that  it  was  notthebet- 
tw  practice,  and  ahoiild  never  be  done,  except  when  from  the  ur^ncy  of  the 
case  It  was  necessary  to  ^ard  against  serious  loss,  which  sometimes  might  be 
occanoned  bj  the  delay  hiddenC  to  serving  notice.  The  court  may  in  Uin  first 
Instance,  in  ita  discretion,  hear  motions  to  vacate  injunction  orders  (IfoMJnif 
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T.  FMtr,  17  Bartk  380).  Tbe  proTidon  in  Bection-SSS,  that  the  application 
nay  be  made  to  a Judfre,  Is  pennieeiTe  merelj,  and  does  not  abridge  Uie  gene- 
nJ  JoriadlcUon  of  the  court.  A  motion  u>  diasolTe  an  ii^uncUon,  made 
dlrecUf  to  the  court,  was  the  Tormer  practice ;  and  although  it  was  usual  to 
qtplf  to  thejadge  granting  certain  orders  in  suits  at  law,  to  vacate  them,  titis 
ooujt  has  power,  l>oth  in  suits  at  law  and  in  equltr,  to  vacate  any  order  made 
in  a  cause  by  a  Judge  out  of  court  (id. ;  and  see  neic  v.  Torkt,  24  How.  S6S). 

a.  QnasUona  on  motion  to  vaoate— Wliat  papers  may  be  need. — Upon  a 
motion  to  dissolve  an  injunction  order,  granted  during  the  pendency  of  an 
action,  tinder  the  last  clause  of  section  219,  the  only  question  to  be  considered 
is  that  of  fraudulent  int«nL  Affldavila  denying  the  debt  sworn  to  by  the 
plsimUff  cannot  properly  be  received.  The  enetit  of  the  temporary  injunction 
that  can  alone  be  granted  in  such  a  case,  is  not  to  restrain  any  disposition 
whatever  of  the  de%ndant's  property,  but  only  such  a  removal  or  disposition 
with  an  intent  to  defraud  his  creditois  {Brmaittr  v.  Sodga,  \  Duer,  SOB). 

S.  On  moUon  to  varate  an  injunction  order  granted  without  notice,  founded 
on  notice  and  upon  the  complaint,  the  affidavit  upon  which  the  injunction  was 
gnuit«d,  copy  injunction  order,  copy  affidavit  of  the  plaintiff,  and  copies  of  the 
pleadings,  ibe  moving  party  is  not  obliged  to  prove  die  existence  of  a  suit  and 
an  injunction,  proof  of  service  of  notice  of  motion  is  ali  that  is  required  (iir«»- 
Jury  V.  Ntabary,  6  Bow.  183).  On  the  motion  to  vacate,  a  verified  answer 
may  be  read  as  an  affidavit  (ATvn  v,  Si>gan,  4  How,  239 ;  SrJioonmaker  v.  Bdf. 
SulOi  OAunA,  0  Ht  216 ;  Miruir  v.  Tmrv.  8  *d.  210).  Themotion  may  be  mode 
and  opposed  npon  affidavits  of  any  number  of  witneesee;  and  it  is  a  matter  of 
discretion,  upon  l>alanclng  the  evidence  adduced,  to  dissolve  it  or  not  (Miner 
V.  Tirry,  8  How.  2tl ;  Crodier  v.  Baker,  8  Abb.  1S3 ;  VanOeaaleT  r.  KtUeg,  8 
Code  R  8 ;  Makomb  v.  MiOer.  6  How.  408).  The  burden  of  ^oof  is  on  the  party 
having  the  afflnnatire  {Shearman  v.  Bart,  14  Abb.  858).  The  moving  party 
may  introduce  affidavits  to  contradict  new  matter  introduced  by  his  opponent, 
but  tliamoving  party  may  not  introduce  new  matter  in  avoidance  of  that  set 
up  by  bis  opponent  {S/uarman  v.  SaH,  U  Abb.  358.     See  g  22a.) 

«.  Moat  all  daCsndanta  anawer  b«Ear«  movlns  ? — Must  all  defendants  an- 
swer before  they  can  move  to  dissolre  injunction  on  answer  (MaUelt  t.  IFink 
itfett  Bk.,  1  Barb.  217). 

d.  BIbot  of  vttlfied  answer  denyliig  aqoltlea  of  oonqdalot. — It  hM 
been  held  that  a  prellminaty  Injunction  cannot  be  sustained  when  all  the 
equities  of  the  complaint  are  denied  by  the  answer  (fHnntgan  v.  Lee,  18  How. 
186 ;  Blalehfiml  v,  if.  Hum  R  R  0?.,  6  Abb.  276).  -  ■  -  ■ 
on  which  uie  injunction  can  lie  sustahied  is  deniei 
Jaeob»i)ha,  16  How.  158).  According  to  the  practii 
Innction  would  not  be  dissolved  on  the  coming  ir.  __  . 
defendants  podtively  denied  all  the  equity  of  the  bill.  A  denial  on  informv 
tioB  and  beliefwas  not  sufficient  (Wa/rfv.  Vim  Bokkelitt,  1  Paige,  100;  Ap- 
thorpe  T.  OwMtoc*,  Hoplt  148 ;  Wakeman  v.  QiOetpy,  5  IWgO,  112 ;  AtCy  Gm'l 
V.  Oohoet  Co.,  6  Paige,  1S4).  Where  the  answer  did  not  deny  the  &cts  diarged 
in  the  bill  powtively  and  fhlly,  although  the  denial  was  as  full  as  could  bo 
given  by  the  party  under  the  circnoistanccs,  the  injunction  would  not  be  dis- 
solved (Robert*  V.  Andermn,  2  Johns.  Ch.  Rep.  204).  And  even  when  at]  the 
equity  of  the  bill  was  denied  by  the  answer,  it  was  not  a  matter  of  course  to 
disiolve  tbe  injunction,  as  the  granting  and  continning  an  injunction  alwava 
rested. in  the  sonnd  discretion  of  the  court,  to  be  governed  by  the  nature  of 
the  case  (lb.  Moore  v.  ByVon,  Dev.  Equity  Rep.  429 ;  Bank  of  Monroe  v.  BAerm- 
erhom,  1  Clarke,  803).  The  statement  of  the  defendant  had  to  be  at  least  ered- 
ibte.  Any  evasion  in  not  responding  to  tbe  charges  in  the  bill,  or  an  ex- 
treme improbability  in  the  statement  of  the  defendant,  would  Induce  the  court 
to  retain  the  iitiunction  (Moore  v.  Hyiton,  supra;  Wmiamt  v.  j?aS,  1  Bland, 
It)S ;  Starer  v.  Coe,  %  Boaw.  661).  So,  if  the  defendant's  answer  was  contradic- 
tonr  (Timg  v.  Ofttw,  1  Bland,  193 ;  see  LiieMeid  v.  Pelian,  6  Barb.  188).  And 
if  ue  eqmtv  of  the  bill  was  not  charged  to  be  in  the  knowiedse  of  the  defen- 
dant, aod  the  detendant  merely  denied  all  knowledge  and  belief  of  the  &cls 
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■Deged  Ibereiii,  the  iqJniKticni  would  not  be  dimlved  oa  tb«  UQ  and  mswer 
al<me  (Begen  t.  Bogen,  1  Paige,  426).  So,  if  (be  cooit  could  see  in  Uie  Acta 
diacloaed  la  the  uuwer  good  Kaaon  (br  retaining  the  Ininnctioii,  it  would  be 
nlaliied,MtwillutandiiigB&illdailalortheeqmtTofuteljiIlC&inJ:  of  Mbn- 
rMT.  SBil«na«rAom,l  Clarke,  S03i  see  i>uaoMT.Aj<liaiv,  IS  Abb.  445;  Clark 
▼.  La»,  SB  How.  4ae> 

a.  It  waa  a  general  rule,  howcrcr,  that  if  the  beta  oa  wldcb  the  ccanplalii- 
aot'aeqpUyrrated  were  positively  denied  the  iqjimction  moat  be  dlaaolTed  ((?<&• 
•w  T.lHton,  1  Bland,  865 ;  see  i^Iiic'raer  T.  £tti»,  3  Sand.  781 ;  1  Code  Rep.  N.  8. 
165;  Bn-kuuf.  Warrtn,  B  How.  349 ;  »ee  SAoraiarAttm  t.  Jftrrilt  1  Barb.  511). 
The  auBwer  was  euffldeot  if  It  dkiq)proTed  the  &cts  in  the  bill  {JPFarland  t.  Sfe- 
DoteM,  1  Car.  Law  Repoa.  110).  It  needed  not  to  invalidate  by  ftill  proof  the  bets 
in  the  bill.  The  defendant  needed  only  to  show  that  the  evidence  of  the  com- 
{^aint  waa  entitled  to  no  credit  {y»rth'i  Ei!n  t.  Perroa,  A  Rand,  1> 

'b.  An  li^nnction  against  a  corporation  could  not  be  dlMolred  on  bill  and  an- 
swer ;  the  answer  must  be  duly  verified  by  the  oath  of  some  of  the  coipora- 
tion,  who  are  acqaaint«d  with  the  beta  staled  therdn  {FuUon  Bank  v.  Nne 

T«Tk  and  8/iaivn  CkiTtai  Co.,  1  Paige,  811). 
e,  A.  defendant  might  answer  an  ii^unction  bill,  <ai  oatii,  for  the  purpose  of 

tovine  thereon  for  a  diasolution  of  the  ii^jDnctKHi,  although  an  oath  was 

r^redoi '  - —     ''—  — ' '—' "^ '~  ' 

aerideno 
4&L0^ 

4,  AputTinoontamptmayiBOTe  toTBoata — "It  ia  no  answer  toamo- 
tioD to diaaolve an  injunction,  to  show  that  the  defendant  baa  violated  it" 
(SmA  V.  Reno,  6  How,  12* ;  Bntilh  v.  AutUn,  1  Code  Rep.  N.  a  137 ;  Fidd  v. 
Cliapman,lSAbb.ZSiO:  Field V.  hunt,  WKow.aaO;  OumMt.  OdtH,  18  Abb. 
264  ;  and  Bce  4  Bow.  23S ;  1  Garke,  28). 

•.  Vaoatlon  of  Injnnotioa  for  non^goMoutlon  of  aotlan— A  want  of  dne 
diligence  In  prosecuting  the  action,  Is  a  cause  for  diaeolving  the  injunction 
(D«  Peyttm-  v.  Granu,  2  Johns.  Ch.  R  304 ;  mggiru  v.  Wooduard,  Hopk.  843 ; 
£Mt>r  V.  Ben,  6  Paige,  85).  But  only  as  to  the  defendants  served  with  process ; 
for  a  neglect  to  serve  the  summons  and  iT^unction  order  on  some  of  the  defen- 
dants, is  not  a  ground  for  diasolvine  the  injunction  aa  to  those  served  (5  Paige, 
80).  And  omitting  to  serve  some  defendants  gives  no  right  lo  those  swved  to 
move  to  vacai«  the  iQjnncUon  for  that  cause  (Stebor  v.  Emi,  supra).  The 
court  will  not  vacate  the  h^junction  for  neglect  of  the  plaintiff  to  prosecute  the 
action  where  the  defendant  may  himaelf  proceed  (ScA^rrrMrAam  v.  j&mfi,  1 
Barb.  Sll); 
Bee  note  to  section  ^a. 

1     §  226.  [199.]    Affidamitt  to  oppose  motion. 

If  the  application  be* made  upon  affidavits  on  tbe  part  of 
the  defendant,  but  not  otherwiee,  the  plaintiff  may  oppose  the 
same  b;  affidavits  or  other  proofs,  in  addition  to  those  on  which 
the  injanction  was  granted. 


...  iil^latdifard-f.S.  Raven  RB.  Cb.,  7  Abh.  832,  Gen,  T.  1st  Diat.;  and 
to  the  like  effect  see  Berton  v.  Stannard,  2  Code  Rep.  56 ;  BartwM  v.  Kirifftlrg, 
Id.  101;  !8and.847;  JS«i*mv.  J^o«A,  ICodeRSO;  Boomer.  Wrt*.  lid,  114; 
8  How.  S27 ;  Jfiffiibm  v.  Cares^  Code  R  260 ;  S  How.  272 ;  contra,  see  Kr&m 
y.  Began,  i  Code  Rep.  144 ;  4  How.  335 ;  ScHoonmaier  v.  Btf.  Dutch  Church,  5 
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Bow.  387 1 8  Codi  Rep.  see ;  AbamBT.  JTadwrn  I7nA«r»Ar,  1  Code  Rep.  N.  8. 170: 
Jaegue$v.Araon  4A.hb.WI2;aaiaoe3ferH7nadci(fg.  (>.  T.Oonwr,  2  Abb.  823; 
4  E.  D.  Smitli,  38T ;  and  particularly  Fowla-  t.  Bwttu,  T  Bosw.  687).  In  BartviM  t. 
Kinffilq/  {2  Code  B.  101),  It  was  ftartber  held,  tbat  wberc  the  motion  is  tnado  on  a 
TerifledansweronlVithe  plaiDtiffooidd  sot  i«ad  his  reply  In  opposition.  In  Jfif- 
ncTT.  AwjUnjrAam(BAbb.e8),Ingraham.  J.,  vho  concurred  in  fiiate^ffrd  y.  N. 
BatenB.B.  u>.,beldtliatwl]ereUie  motion  to  diBsoWe  was  made  on  au  answer 
Mttliut  up  new  matter  veriSed  by  tlie  defendant's  atloniey,  wlio,  in  his  affldarit 
of  Teracatkm  stated  bis  penonal  knowle^e  of  the  tacU  etated  in  the  answer 
■ndd>atnicli&ctBweretriie,tliere  the  plaintiff  nieht  introduce  additicMul  affl- 
daTlta.  In  the  H.  'S.  commim  pleas,  Bniiy,  J.,  held  Uut, "  on  motion  to  dia- 
■olre  an  injunction,  the  plaintiff  caniiot  enpptwt  hia  Miginal  application  by 
•d^tfoual  affidSTltB,  dm  am  mch  alBdaTits  be  pennittad  to  be  read  unleaa  the 
answer  tete  ap  matter  In  atoidanM  of  the  plaioUff's  dalm  or  right.  If  the  an- 
■wer  contdns  not  only  a  denial  of  the  pUntlff's  equities,  bat  ctatms  a  right 
Id  the  defendant  hlmsdf  not  derived  &«m  the  pl^tiff,  that  wlU  not  present 
matter  In  arrtdanm  "  (FOutB  y.  Clark,  S  Abb.  7m.  This  rule  is  applicable  to 
a  motion  fbr  ui  iiiJuncuon ;  and  the  pisintifi  will  not  be  allowed  to  read  new 
•SdaTits  to  meci  tliose  pat  in  by  the  defendant  nnleea  the  latter  set  np  new 
natter  in  avoidance,  (/d) 

a.  In  the  auperior  court  the  qQCstlon  waa  very  elaborately  dlBcosaed  in 
Fbattr  v.  Bnnu,  (7  Boew.  487),  and  (he  conclurion  arrived  at  was  that  if  the 
defendant  move  on  a  verified  answer  to  vacate  the  Iqjanction  the  plaintiff 
may  Introduce  aiOdavits  in  answer :  and  to  the  same  effect  see  Eetiint  v. 
MaUaTd  (10  Hev.  687).  Where  the  verified  complaint  was  before  the  Jndge 
U  die  time  the  order  was  granted,  it  may  be  retmed  to  on  motion  to  vacate 
(he  order  {Turrwr  v.  Thom^aon,  2  Abb.  444). 

ft.  A  motion  to  vacate  an  li\]QncUon  "  and  forolher  and  fbrther  relief"  was 
denied  at  gpedal  term,  and  on  an  appeal  the  general  term  ordered  an  addi- 
tional defendant  to  be  joined  In  the  action,  held  legnlir  {Jtarttn  v.  JCmmm^ 
i  Abb.  800). 
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Chafwe  it. 

Attachment.* 

Bscmoif  227.    Property  irf'  foreign  corporatioiu,  tnd  of  noD-rMident  or  ab- 
sconding or  coDceoled  defenduita  nuj  be  atUched. 
228.    Attachment,  by  whom  granted. 
226.    Id  what  casea  attachments  maj  be  iisaed.    Affidarita  to  be 

filed. 
280.    Secnrity  chi  obtaining  attachment 
981.    Attactimeot,  to  whom  directed,  and  what  to  require. 
383.    Mode  of  proceeding  Id  executing  attachment 
383.    Proceedluga  In  case  of  perishable  giroperty  or  veaaela, 
284.    Interest  In  corporations  or  aasociaUoDB  liaDle  to  attachmaDL 
28B.    Attachment,  how  executed  on  property  incapable  of  man- 

\ial  dellreii'. 
886.    CerUflcate  of  defendant's  interest  to  be  flirnished  by  cor- 

porationa. 
287.    Judgment,  how  aatisfied. 

988.    When  aclioa  to  recover  notes,  &c,  of  defendant  may  be 
prosecuted  by  the  plaintiff  in  the  action  in  which  the  at- 
tachment issued. 
236.    Bond  to  sherilT  on  attachment,  how  disposed  of  on  Judf 
ment  for  defendant 

240.  Discharge  of  altaclimeDt,  and  return  of  property  or  its  pro- 

ceeds to  defendant,  on  bis  appearance  m  the  action. 

241.  nndertakiDit  on  the  part  of  defendant 

242.  When  sheriff  to  return  attachment  with  hi*  proceedingt 

thereon. 
943.    SberiTsfeea  ' 

§  327.  (Am'd  1857.)  Property  of  foreign  corporations, 
and  of  nonrresidmt  or  (Seconding  or  conceaUd  defendania,  may 
be  attached. 

In  &a  action  for  the  recovery  of  the  money  agaiDBt  a  cor- 
poratioD   created   by  or  under  tlie  lawa  of  any  other  State, 

*  a.  A  creditor  who  has  an  attachment  cannot  before  jndgnient  in  the  action 
impeach  the  bonafidei  of  a  Judgment  confessed  bj  the  debtor  (BmtUy  t.  Ooad- 
«nn,  88  Barb.  698). 

b.  New  remedy.  — "  The  attachment  authorized  by  thSa  chapter 
is  a  new  remedy  which  did  not  exist  nnder  the  old  Bystem.  Unlike 
the  attachment  against  abaent  or  absconding  debuirs  under  the  revised  statutes, 
which  was  for  the  benefit  of  all  the  croditors,  and  to  which  the  lurisdiction  of 
the  Justices  of  the  superior  court  is  not  Ukeu  away  {Benard  v.  tfargmu,  3  Ker- 
nan,  2C9),  this  attachment  is  for  the  benefit  of  the  individual  creditor  J^Vowr 
V.  Orecnhai,  8  Code  Rep,  172 ;  Fiiher  v.  Cartit,  2  vd.  82 ;  2  Band.  68 ;  Furman 
Y.  WaUtr,  18  How.  848).  But  the  provisious  of  the  revised  statutes  concerning 
BttocbmenU  ag^ost  fbreign  corporations,  and  absconding,  concealed,  and  non* 
resident  debtors,  and  the  remedies  OTovided  by  the  revised  slatules,  may  be 
pursued  In  appropriate  cases.     Bee  JUtiord  v.  Bargotu  (3  Duer,  640). 

&  Tbe  remedy  afforded  by  this  chapter  is  not  merely  oumolaUvs.    Tbej 
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goTemment,  or  conntry,  or  sgaioBt  a  derendEiDt  -wbo  is  not  a 
reeidant  of  this  State,  or  against  a  defendant  who  has  abecond- 
eii  or  concealed  himself,  or  whenever  any  person  or  corpora- 
tion is  abont  to  lemore  any  of  his  or  its  property  from  this 
State,  or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  any  of  his  or  its  property,  witii 
intent  to  defraud  creditors,  as  hereinafter  mentioned,  the 
plaintiff,  at  the  time  of  issuing  the  snmmons,  or  at  any  time 
afterwards,  may  have  the  property  of  snch  defendant  or  cor- 
poration attached  in  the  manner  hereinafter  prescribed,  as  a 
security  for  the  satisfaction  of  snch  judgment  as  the  plaintiff 
may  recover. 

0.  An  altachment  maybe  executed  before  akesDinmoiiBisBerT«d(2VviitltMB 
V.  DtvAor,  15  How.  6).  This  waa  In  the  eupreme  court ;  as  to  the  superior 
conn,  see  CWa  T.  Kerr  (2  Sand.  660),  QfdA  y.  Bryan  (3  Bosw.  626).  The  law 
conlemplates  a  summons  being  twiMtl  before  or  with  the  attachment  {HvlbBrt 
T.  Sipe  Mut.  In*.  Co.,  4  How.  37S).  But  a  summous  ma;  be  con^dered  as  i»- 
tued  If  made  oat  and  placed  in  the  hands  of  a  person  authorized  to  serve  it- 
•nd  with  a  tono-jlfb  intent  to  haye  it  served  (iifBfT.  (%rMf,  But  SOO).   Where 


b.  ForaigD  ooipoTBtlon.^"  A  foreign  corporation  Is  not  suUiorized,  either 
ij  the  code  or  the  revised  statutes,  to  sue  another  foreign  corpoiatlon  la  the 
court  of  this  State  b;  attachment,  unless  the  cause  of  action  has  arisen  or  the 
tublect  of  the  action  is  situate  within  tliia  State  "  ( WuitrA  BatUi  v.  OUy  Bartk 
of  Golvmllut,  7  How.  238).  Where  a  note  was  made  at  the  ofBce  of  the  de- 
fendants in  (he  State  of  Iowa  and  was  payable  at  a  bank  in  the  citj  of  New 
Torlt,  held  the  cause  of  action  arose  out  of  the  State  iGarUweti  v.  Dubum* 
We*R.B.  Cb,,  17  How.  ]«). 

e.  A  non-resident  pi ainUif  cannot  have  an  attachment  against  a  foreign  cor' 
poralion  unless  the  cause  of  action  arose  within  the  Slate.  (I±  ;  and  see  3fc- 
Ikmough  V.  PAelpt,  15  How.  372).  It  Is  not  necessary  in  an  attachment  against 
'  a  foreign  corporation  under  laws  of  1643,  ch.  1S7,  to  serve  a  copj  of  the  proof 


d.  Where  the'  demand  upon  which  the  action  was  broueht  arose  upon  wrl> 
ten  contracts  for  the  payment  of  money,  executed  and  delivered  and  payable 
in  Canada;  and  nil  the  worJc  done  and  materiais  furnished  were  under  those 
contracts,  and  upon  work  located  in  Canada,  for  a  corporation  created  by  the 
laws  of  Canada,  and  existing  there,  except  a  small  part  of  tlie  labor,  which 
was  performed  in  this  State  under  said  contracts,— hcid  not  to  be  the  case 
where  the  cause  of  action  arose  in  this  State,  and  although  the  defendant,  the 
fbrelgn  corporation,  had  property  in  tbi«  Slate  liable  to  attachment,  the 
Btto^ment  could  not  be  snst^ned  by  a  non-resident  plaintiff  ICampbeS  t. 
i^wprtetori  of  O/iamplain  ■£  8t.  Lamrmee  R.  R,  18  How.  418 ;  and  see  ffflfls- 
lead  v.  Buffalo  tt  Lake  Huron  B.  B.  Co.,  18  How.  218 ;  Earriott  t.  ifM3  Jerttg 
£  A  Cb.,  8  Abb.  264). 

e.  Bee  a  special  act  as  to  proceedings  against  The  Qreat  Western  Bailroad  of 
Otnado,  1  Laws  1867,  p.  188. 
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R  munmoin  and  atUchsieDt  were  made  oat  together,  and  tbe  attarlime&t  ma 

delirered  uy  the  aheriff  for  aerrice,  and  tlie  attomev  undertook  to  in&ke  Ber^ 
vice  of  the  lumraoDS,  bat  was  not  ablo  to  And  the  defendant  antil  after  the  at- 
tachment naa  executed, — on  motion  lo  Mt  wdde  the  attudiment  for  Imeular- 
1^,  it  was  held  that  the  attDTney  had  the  same  ri^bt  to  make  service  at  the 
•Dinmona  as  Um  sheriff  would  hare  had  if  delirend  to  him — and  the  motloa 
waa  denied,    ild.) 

a.  The  court  acquires  Inriadiction  from  the  Ume  of  the  allowance  of  the  at- 
tadmient  (Burkliardt  r.  Sat\fi>rd,  7  How.  829). 

b.  An  attachmeat  m».j  1*mm  ag^nat  the  propartr  at  (me  of  serHral  Joint 
debtors  {Stouf^mintra  v.  Vtmdmaerg,  7  How.  828 ;  BTmalar  v.  HonigtbergStr,  B 
CodeRBOiBafrrfT.  Waaer,  1  Code  Rep.  N. 8- 829 ;  13 Barb. 3S8 ;  O^Y.Bin- 
Ian,  6  AiA.  ISO ;  see  Bean  t.  Gmm,  t  How.  8881  In  an  action  in  the  mpreme 
court,  on  a  promissory  note  made  by  the  defenoanta  as  oo-partaers,  one  of  the 
defendantarestded  In  the  dty  of  New  York,  and  was  there  serred  with  the 
■nmmoDS  and  oonq>laint.  The  other  defendants  were  non-iesidenta.  The 
pl^ntiCfo  obtained  an  attachment  against  the  non-resident  defendants,  and  <m- 
der  It  levied  co-partnersUp  property.  A  motion  to  set  aside  the  attachment 
was  denied  {Brewtttr  v.  Smtgiiirglir  ;  OnO  v.  Hinbm,  mpra). 

c  Where  in  an  action  on  contract  in  the  superior  court  against  two  defend- 
ants Jointly  liable,  the  sommons  had  been  perBonally  served  on  one  defendant 
only,  and  it  appeared  that  the  defendant  served,  who  had  not  appeared,  was  & 
non-reddent,  it  waa  held  that  a  judge  of  Uie  superior  court  had  power,  in  such 
a  case,  to  issue  an  attachment  against  the  property  of  the  defendant  not 
served,  and  that  there  "  was  no  longer  any  dlslfnctlon  in  such  cases  between 
the  power  of  the  Judges  of  that  (superior)  court  and  of  the  supreme  court" 
iAJion,  1  I>aer,  6%i).  And  as  to  the  power  and  authotit j  of  the  anperior  court 
jndKes  to  Issue  attachments  under  the  reviaed  alatutea,  see  Benard  r.  Barton* 
(3  Duer,  HO  i  8  Keman,  2SS). 


§  328.     Warrant,  h/  whom  granted. 

A  WAirant  of  attachment  must  be  obttused  from  a  jndge 
of  the  court  in  which  the  action  ia  bronght,  or  from  a  coaaty 
judge. 


Jompkint,  id.  10 :  13  Barb.  3S5 ;  Frm^  v.  GretjiMl,  8  Code  Bep.  ITS ;  Bank  <f 
Zaruingburnh  v.  3f  iw,  7  How.  364 ;  affirmed  on  appeal,  so  s^d  iTOw  t.  Tim- 
denee,  U  How.  MS ;  Furman  v.  WaHen,  13  »*  SSB ;  muffUon  v.  Atdt,  IB  id. 
77 ;  Omj/t  V.  Phmpi,  18  id.  134). 

e.  Where  an  attachment  Is  iuued  against  an  absent  debtor,  in  an  action  In 
the  supreme  court,  bj  a  justice  of  that  court,  he  acta  at  a  Judge  of  that  court 
and  not  aa  a  commissioner  (3  Wend.  208),  and  the  proceedings  are  not  abated 
by  the  eiplratlon  of  the  term  of  his  office.  Therefore  where  In  such  a  case 
pending  tne  proceedings  the  term  of  office  of  the  Justice  expires,  an  applica- 
Uonisproperly  made  to  any  other  Judge  of  the  court  (Doni  v.  AintaartA,  14 
How.  846). 

§339.  (Am'd  1857,  1860.)  In  whaicatat  warrant  may  b» 
issued;  affidaeUt  tote  fled. 

The  warraut  ma;  be  isened  whecerer  it  ehall  appear  by  affl- 
davit  that  a  cause  of  action  exists  against  each  defendant,  spe- 
cifying the  amount  of  the  claim  and  the  grounds  thereof,  and 
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tbat  the  defendant  is  either  a  foreign  corporation,  or  not  a  reu- 
dent  of  tliis  State,  or  lias  departud  therefrom  with  intent  to 
defntad  his  creditors,  or  to  avoid  the  eervice  of  a  suinmoae,  or 
keep  himself  concealed  therein  with  the  like  intent,  or  that 
Knch  corporation  or  person  has  removed  or  is  about  to  remove 
any  of  his  or  its  property  from  this  State,  with  intent  to  defraud 
hia  or  its  creditors,  or  has  assigned,  disposed  of,  or  secreted,  or 
is  abotit  to  assign,  dispose  of,  or  secrete,  any  of  hia  or  its  pro- 
perty, with  the  like  intent,  whether  such  defendant  be  a  resi- 
deut  of  this  State  or  not. 

It  shall  be  the  duty  of  the  plaintiff  procuring  such  warrant, 
within  ten  days  after  the  issuing  thereof,  to  cause  the  affidavits 
on  which  the  same  was  granted  to  be  filed  in  the  office  of  the 
Clerk  of  the  County  in  which  the  action  is  to  be  tried. 

A,  Wten  Attaobment  maf  laBue.^In  order  to  JiiBtify  the  ieraiae  o/  an 
■ttedunwit,  it  ia  not  necteauy  that  the  pltuntiff  Bhoold  have  a  caiue  of  sction 
ftir  the  pkfineDt  of  moBej  merelj.  It  is  enough  that  a  cause  of  octioB  exiata 
aKKinat  the  defendant  ( Wara  v.  Btigg,  la  B&Tb.  18S ;  Emutein  v.  UatOfiMMt, 
OHow.  190} ;  but  an  attachmeat  cannot  issue  in  an  action  for  a  tort  (per  Hng»- 
boon),  J.,  OoniOTiv,  (?<^<!y,  11  Abb.  l;e(mtra,pcr  James,  J.,  Ftoi/ay.BlaieB,  19 
Uow.BAZ;  11  Abl>.S4S). 

b.  In  an  action  bj  a  simple  contract  creditor  to  recover  hia  debt,  the  pl^n- 
tiffmay,  on  sufficient  evidence  of  fraud,  in  an  asaignment  by  the  debtor  of  hia 
I»operty,  have  an  attachment  against  aoch  property  (Skinner  t.  OetUTtg^,  14 
Abb.  1<W :  iMit  not  where  the  fraud  was  prior  to  tiie  assignment  (&lnu>»i  v. 
Lane,  32  How.  S6S).    The  fraud  muiit  be  actual,  not  meralj  constructive.  {Id.) 

e.  An  attachment  may  iaaue  where  both  plaintiff  and  defendant  reside,  and 
the  cause  of  action  arose  out  of  the  Si  ate  iSeady  v.  SUmttrt.  1  Code  Rep.  N.  8. 
M'H.  And  a  oon-resldeiit  plaintiff  is  entitled  to  tlie  iike  lienefit  of  t^e  pro- 
viwnisof  Che  code  relating  to  sttacbmentaaaifhe  were  a  resident  of  this  State, 
except  at  againt  foreign  corporationa  (17  How.  Ifl) ;  aliter  as  regards  attach- 
menta  under  the  revi^  statutea.  {Id.  Re  Ooal«»,  13  How,  344).  See,  however, 
M  to  the  last  propoeition,  1  Hill,  4B2 ;  Be  Marly,  2  Barb.  4M ;  S  Barb.  32S  \ 
and  laws  of  1845.  cap.  158,  onact,  "  Such  application  may  be  made  by  any  cred- 
itor rendent  within  this  Slate,  or  out  of  IL"  And  in  lienari  v.  BariKnu  (S 
Keman,  Z59X  it  was  held  that  it  is  not  requisite  tliat  all  the  members  of  a  firm 
doiiig  botinees  in  this  State  should  reside  therein,  to  authorize  an  attachment 
under  the  reviaed  atatutes  In  their  favor  for  a  debt  due  from  non-reaident 
debton,  OD  a  contract  made  without  the  State. 

d.  A  threat  by  a  debtor,  on  proposing  a  compromiae  with  hie  creditors,  that 
Iflhey  do  not  accept  it  he  will  make  an  assignment,  and  Ihey  will  get  noth- 


nent  (Ifitein  V.  Britton,%&  Barb.  063 ;  S  Abb.  BT;  reversing  8.  C.  fAbb.! 
and  to  the  like  effect  is  Diekinton  v.  Benham,  10  Abb.  880 ;  19  How.  410,  afflr'd 
20  How.  843). 

A  An  as^enee  of  a  demand  may  issue  an  attachment  in  a  suit  to  recover 
toch  demand.  (1  Hill,  462.)  The  trustees  of  a  non-resident,  &c  debtor  may 
iaaoe  an  attachment  (31  Wend.  816.)  An  attachment  does  not  lie  againat  an 
admmistrator,  or  executor, -Ibr  a  demand  against  bis  intestate  (9  Wend.  485), 
•zcept  where  he  baa  made  himself  personally  liable.    (21  Wend.  33). 

The  fact  of  a  man  cloaing  hia  store,  and  packing  his  goods  till  midnight,  and 
the  store  being  closed  next  morning— his  feinrily  having  been  removedibr  two 
days,  without  hia  neighbors  being  informed  f^  it,  is  not  a  neceasaiy  or  pre- 
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raiMble  legal  concliuion  that  he  meftnt  to  remove  hU  property  from  the 
coanty  itith  the  fraudulent  intent  mentioned  in  the  statute  (Molt  v.  Lawrmct, 
17  How.  669). 

a.  Affidavit  tor  attachmant.-^ Where  an  olBdaTlt  for  nn  attachment  sets 
totfii  enouEh  to  call  on  the  officer  for  the  eierciso  of  bis  judgment  upon  the 
weight  and  importance  of  the  evidence  Blatod,  it  is  sufficient  lo  give  Juiisdio 
tion  (OoiJdin  t.  Duieher,  I  Code  Rep.  N.  S.  49).  But  the  affidavit  Hboold 
make  out  a  prima  fade  case  (.Si.  Amant  v.  Biezttdim.,  id,  204  ;  Haviey  v.  iJe&no*, 
4  Ca].  196) ;  and  if  the  warrant  is  granted  on  an  iitsufBcicnt  affidavit,  it  may  be 
aet  aside  on  molJonfOimmcnv.  ro'npttiw.l  Code  Rep.  N.  6.13;  Morgan  •i.Avary, 
2  Code  Rep,  91  -^Ke  OruuKiU,  IS  Barb.  412).  In  an  action  for  the  recovery  of  money 
the  affidavit  is  sufficient  by  whicli  it  appears  thai  a  cause  of  action  eiisU 
against  the  defendant,  together  with  theamount  of  the  claim  uid  the  grounda 
thereof,  and  that  the  defendant  is  not  a  resident  of  this  State  (Otniid  v.  Bryan, 
8  BoBw.flse).  The  affidavit  should  make  out  a  clearprtnia/ocKCase.  The 
Justice  should  not  only  be  satisfied  peraonallj,  but  judicially  upon  legal  proof 
{MeU  T.  Lawrvna,  17  How.  6J>0).  The  affidavit  to  obtain  an  attachment  need 
not  state  that  a  summons  has  been  ins  it  ed  {CotJcliti  v.  Dvleher,  supra).  But 
where  the  affldavtl  omitted  the  title  of  the  cause,  did  not  state  who  "depo- 
nent" was,  whether  plaintiff  or  defendant,  and  in  no  part  of  wliich  was  either 
plainlilf  or  defendant  individually  named,  nor  was  it  anywhere  stated  who  was 
the  plaintiff,  or  who  defendant— it  was  held  to  be  enlireJy  inaufflcient,  and  that  it 
eoold  not  be  properly  connected  with  a  summons  in  the  action  so  as  to  uphold 
It,  especially  where  it  appeared  that  the  affidavit  was  made  and  sworn  to  a  day 
previous  to  the  Issuing  of  the  summons  {Burga*  v.  Btitt,  12  How.  401).  Where, 
however,  one  of  several  plaintifl^  made  an  affidavit  on  which  to  obtJiin  an  at- 
tachment, in  which  he  slated  Chat  "the  plaintiffs  aver"  certain  liicts,  held 
that  this  was  proof  bv  affidavit  of  the  existence  of  those  Acta  so  aa  to  autho- 
rise the  attachment  (Jamiim  v.  Beeeher,  4  Abb.  230). 

b.  llteant  that  ariaffldavit  for  an  attachment,  stating  positively  in  the  words 
of  the  code  the  sin^e  fact  that  the  defendant  had  departed  fW)m  the  9tate 
with  intent  to  defhiud  his  creditors,  or  had  departed  nora  the  State,  standing 
alone,  unaided  by  any  other  fact  or  circumstance,  is  not  any  legal  evidenoe  <u 
ft  departure  from  the  State  with  an  intent  to  defraud  eredltora  {Pumam  r. 

WaiUT,  13  How,  849). 

e.  As  to  the  mode  of  staling  the  requisite  facts  to  entitle  the  pl^ntiff  to  an 
attachment,  I*arker,  J.,  said:  It  is  not  enough  In  state  them  on  information 
and  belief;  that  is  no  proof  of  the  fact.  In  Sc  parte  JfaffTia  (18  Wend.  611),  an 
attachment  had  been  Issued  on  an  affidavit  in  which  the  witnesses  staled,  that 
Ihoy  were  informed  and  believed  that  the  debtor  was  a  non-resident ;  but  the 
•upreme  court  held  the  affidavit  insufficient,  and  set  aside  the  attachment, 

d.  Attachment  should  not  issue  on  an  affidavit  of  information  and  belief 
tmly  (/mv.Bond,  23  How.  273;  BremrY.  Ttieker.  18  Abb.  78;  AekroBdv. 
AeiToyd,  11  Abb,  845  ;  20  How.  93  ;  Be  Bayna,  18  Wend,  011 :  Brntth  v.  Xtuw. 
14  Wend.  237;  ExparU  Bobituon,  30  Wend.  873;  Kingi^and  v.  Ojfcman,  6 
Hill,  All;  In  r»  Blin,  7  Hill,  187;  Tkaichtr -v.  I^wdl,  6  Whealon  R.  119; 
WHUamtim  v.  Doe,  7  Blackf.  B.  12 ;  /i  «  Faulkner,  4  Hill,  698 ;  Brubane  v. 
Peabody,  8  How,  109 ;  see,  however,  Morgan  t.  Aritry,  7  Barb.  858  ;  3  Code 
Rep,  91 ;  Gammon  v.  Tompldiu,  1  Code  Rep.  N.  8.  12 ;  DonnOiy  v.  Oorbett,  8 
Sclden,  600).  And  where  focts  are  alleged  on  information  and  belief,  the 
•ources  of  the  information  ahould  !«  slated  {Brewer  v.  Tucker,  18  Abb.  78; 
Fulton  V,  malan,  1  Barb.  6SZ ;  BuOer  v.  Benton,  1  Barb.  527,  687). 

«,  Motion  to  Bst  aside  attachmsnt— The  propriety  of  issuing  an  attach 
ment  may  be  tested  by  motion  at  special  term  (B'k  of  Commerce  v.  Biitland 
R  R.  Go.,  10  How.  8,  see  I  341,  post ;  and  Lawrence  v.  JoTua,  15  Abb.  110); 
bat  not  in  a  collateral  proceeding  (ife  Qritwold,  18  Barb.  413i.  The  motion 
can  only  be  made  by  a  person  in  some  way  injured  by  the  attachment  (Fur- 
mnn  v.  WaMer,  13  How.  850 ;  Be  Orimcold.  18  Barb.  412).  Buch  a  motion  may 
bemadeonaffldnvitaon  the  part  of  lite  defendant  (flaufffltony.  Autt,  18  How. 
77) :  and  after  judgment  in  the  action  [TTiompton  v.  Gulrrr,  34  How.  286 ;  16 
Abb.  07).  On  such  a  motion  tlie  court  will  not  try  the  merits  of  the  actioa 
\irk.af  Commavey.  BailatidKR.  Cb.,  10  How.  8). 
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S  2S0.]  ATrAOHHEKT. 

a.  Vtaeretbei 

tiff^  the  plaintiff  cannot  introduce  nddltional  a 
ST3) ;  even  lo  abow  as  a  prelituinarf  objection,  that  the  derendaiita  b^re  parted 
with  their  interest  in  tlie  property  (DiMtum  y,  BenJutm,  10  Abb.  390;  IB 
How.  410;  afflnned,  SO  How.  S43).  And  a  defendant  making  an  affidnrit  in 
order  to  obtain  an  order  lo  sltow  Cftuse  bo  as  to  dispense  with  a  notice  of  nio- 
Hon  to  vacate,  does  not  entitle  the  plaintifT  to  use  additional  affldaritA  on  the 
notion  {Brewer  y.  Tueker.  13  Abb.  76).  Bat  where  the  motion  Is  bused  on 
affldavils  on  the  part  of  the  defendant,  there  the  plaintifi'  maT  introduce  affi- 
davits In  addiltion  lo  those  on  which  the  attachment  issued  [Morgan  v.  Avery, 
7  Barb.  666 ;  3  Code  Rep.  Bl  ;  Furman  v.  Walier,  18  How.  350 ;  Erie  R'k.  v. 
CUM,  11  How.  gai,  678 ;  Oeniii  v.  Tompldas,  13  Barb.  365 ;  WUion  v.  BrUton,  6 
Abb.  87  T  Oaiherw  v.  Apple,  14  Abb.  M).  But  it  seems  these  affidavits  are  not 
allowed  to  supply  any  defects  in  the  atfidavit  on  which  the  attachment  issued, 
bnt  onlj  to  eiplun  or  oontradict  the  affidavits  made  insiipport  of  Che  molion 
lo  vacate  (Qenoi  v.  Tomphtni,  12  Barb.  265 ;  WOaon  v.  BnOon.  6  Abb.  34 ;  3 
Code  Rep.  93,  131 ;  1  Code  Bep.  N.  S.IM;  7  Barb.  616;  8  Sand.  703).  SaaKe, 
that  if  the  plunUff  introduces  new  matter  to  explain  the  affidavits  of  the  de- 
fendant, the  defendant  maj  answer  them  (Davit  v.  Baddey,  14  Abb.  04  note}. 

b.  The  feci  of  defendant  having  made  an  assignment  for  the  benefit  of  his 
creditors,  either  before  or  aOer  the  iwutng  of  the  attachment,  does  not  toll 
his  right  to  move  to  vacate  the  attachment  {Brtioer  v.  Ttuker,  18  Abb.  76 ; 
DkHntoK  V.  Bmlmm,  10  Abb.  890 ;  IS  How.  410 :  affirmed  20  How.  84S ;  Oath- 
miev.  Apple,  U&Xb,U). 

e.  £very  allegation  on  which  an  attachment  ia  granted  may  be  disproved 
on  a  motion  to  vacate  {Botcher  v.  BovOier,  4  Abb.  896). 

it  Where  pending  a  motion  lo  set  aside  an  atlaciiment,  the  plaintiff  pro- 
cures the  rejrart  of  a  referee,  lo  whom  the  action  had  been  referred,  in  hia 
fcvor,  finding  that  the  transfer  of  the  property  by  the  defendant  was  fraudn- 
lent.  such  report  cannot  affect  the  decision  of  the  motion  {BwneB  v.  TaUtnadge, 
17  How.  657).  ^^ 

e.  Where  an  attachment  haa  been  vacated  after  a  hearing  on  the  merita,  ap- 
plication for  another  attachment  on  the  same  state  of  bets  will  not  be  granted 
(B(JikmmeT  v.  JtyerHein,  ID  How.  413). 

/.  It  is  said,  that  where  an  order  for  an  attachment  against  an  absconding 
debtor  is  Ttffularlj/  issued  upon  BufBdent  evidence  to  confer  Jurisdiction,  the 
order  can  be  reversed  0nJy  on  (ippMl;  see.A'tiM'v.  Faruforzw  (14  How.  647). 

§  230.  (Am'd  1862.)     Security  on  t^iaining  warrant. 

Before  isaning  the  warrant,  tbe  judge  bIisII  require  a  written 
nndertalcing  od  tlie  part  of  the  plaintiff,  with  enfficient  surety, 
to  the  e£Foct  that  if  the  defendant  recover  judgment,  or  the 
attachment  be  set  aside  by  the  order  of  the  court,  the  phiintiff 
will  pay  all  costs  that  may  be  awarded  to  the  defendant  and 
all  damages  which  he  may  snstain  by  reason  of  the  attach- 
ment, not  ezceedinft  the  snm  specified  in  the  undertaking,  which 
shall  be  at  least  two  hundred  and  fifty  dollars. 


that  if  the  plaintiff  recovers  Judgment,  and  the  Judgment  is  ancrwartlB  re- 
versed, the  sureties  are  liable  on  the  undertaking  {Benjteli  v.  Bnnen,  31  Barb. 
168;  20N.  T.  W). 

h.  An  objection  ti 
allowing  a  new  und 
the  attachment  for  the  defect  in  the .  trndertaking^fMiam  v 
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ATTACBKENT. 


a.  An  Bttachmeiit  inned  without  ui  nndertaldiig  of  a  plaintiff  ancl  a  mretr 
wnald  be  irreEnlar,  and  psrhapa  void  (Bennett  y.  Bnvn,  1  Code  Rep.  N.  B. 
267 ;  4  Conu.  &4 ;  and  see  note  to  aection  182). 


§  231.  (Am'd  1851.)  Warrant,  to  whom  directed,  and  what 
to  require. 

Ttifl  warrant  ahall  be  directed  to  the  Rheriff  of  any  ooanty 
in  which  property  of  anch  defendant  may  be,  and  ahall  require 
Iiim  to  attach  and  safely  keep  all  the  property  of  snch/lefend- 
ant  within  his  county,  ur  bo  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintifTs  demand,  together  with  costs  and  ex- 
penses; the  amount  of  which  must  be  etat<^d  in  conformity 
with  tlie  complaint,  together  with  osts  and  expenses.  Several 
wananta  may  be  issued  at  the  aame  time  to  the  sheriSe  of 
different  countiea. 

b.  An  sttactiment  uoder  the  code  is  Hlmply  tlie  written  order  of  the  jadge 
tasued  upon  and  aa  ajudlcial  detemtnalion  &om  the  facts  presented  to  him, 
that  the  caae  is  one  in  which  an  attacbraent  should  be  granhid.  The  waTiant 
of  the  Judge  alone  is  sufUcient ;  it  does  not  require  formal  U»U,  dgnatvre  of 
clerk,  or  seal.  The  signature  of  the  attorn^  to  the  warrant  ahould  be  re- 
quired. No  return  daj  need  be  Inserted  {Genin  v.  ToTnjikim,  13  Barb.  887; 
tee  1  Code  Rep.  N.  B.  I8>  The  warrant  of  attachment  may  be  allowed  to  be 
amended  by  supplying  the  Blguature  of  the  plaintiff*!  attomej,  even  on  the 
moUon  to  vacate  (or  l^e  want  of  such  signature  (Eittam  v.  MaT$haU,  10  Abtx 

§  233,     Mode  of  proowding  in  executing  warrant. 

The  sheriff  to  whom  such  warrant  of  attachment  is  directed 
and  delivered,  shall  proceed  thereon  in  all  respects  in  the  man- 
ner required  of  him  by  law  in  caao  of  attachmonta  against  ab- 
Bent  debtors;  ahali  make  and  return  an  inventory;  and  shall 
keep  the  property  seized  by  him,  or  the  pi'oceeds  of  anch  as 
ahall  have  been  sold,  to  answer  any  judgment  which  may  be 
obtained  in  such  action  ;  and  shall,  subject  to  the  direction  of 
the  court  or  judge,  collect  and  receive  into  his  possession  all 
debts,  credits,  and  effects  of  the  defendant.  Tlie  sheriff  may 
aUo  take  such  legal  proceedings,  either  in  his  own  name  or  in 
the  name  of  such  defendant,  as  may  be  necessary  for  thnt  pnr- 
pose,  and  discnntinae  the  same  at  such  times  and  on  such 
terms  as  the  conrt  or  judge  may  direct. 

e.  The  manner  b  which  a  sheriff  is  required  by  lata  to  proceed  on  a  warrant 
in  cases  of  attachment  against  absent  deblora,  is  prescribed  bjr  S  R  S.  4. 

§  7.  The  sheriff  to  whom  tmy  such  wacrant  shall  ^x  directed  and  delivered, 
Bhall  immediately  attach  all  the  real  estate  of  such  debtor,  and  all  bis  personal 
estate,  iocluding  money  and  bank  notes,  except  articles  exempt  fTom  execu- 
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Uai ;  Kud  ihall  take  Into  his  caaUidj  aO  books  of  account,  Tonchera,  and  pa- 
pcia,  relatiag  to  the  property,  debts,  credita,  and  effecta  uf  such  debtor,  to- 
gether with  bU  eyideocee  of  hU  title  to  real  estate ;  which  he  shall  safely  keep 
10  be  disposed  of  as  hereloaller  directed. 

g  t).  He  shall,  immediately  on  maklog  aoch  sdzure,  with  the  aaalstanrB  of 
two  diBintereflted  freeholdera,  make  a  j  ust  and  true  Inrentory  of  all  the  prop- 
erty BO  seixed,  and  of  the  books.  Touchers,  and  papers  Uken  inW  his  custody, 
rtattng  theieifl  the  eetimated  Talue  of  the  Bereral  articlM  of  persoual  prop- 
erty, and  enumeraUng  such  of  them  as  are  perishable ;  which  ^rectory  afXer 
bemg  risned  by  the  sheriff  and  tiie  npprsiaere,  aimll  within  teFi  da.ya  after  soch 
seizure  oe  returned  to  the  offli^r  who  issued  Uie  warrant ;  and  tiie  Blieriff  atutll, 
under  the  direction  of  such  officer,  collect,  receive,  and  lake  inW  his  posses- 
ion, all  debts,  credits,  and  effects  of  such  debtor,  and  commence  such  suits  and 
take  such  legal  proceeding  In  the  name  of  such  debtor  as  may  be  necesaatr 
for  that  purpose;  and  winch  suits  and  proceedings  may  be  con^iied  by  the 
trustees  to  be  appointed  as  heruin^er  direct^,  until  a  flnal' termiaation 
thereof  (As  am'd  1840,  cb.  BU,  g  1). 

g  10.  If  any  goods  or  effects  seized  as  the  proper^  of  the  debtor,  other  than 
venda,  shall  be  claimed  by  or  in  behalf  of  auy  other  person  as  his  property, 
the  sheriff  shall  sommon  and  swear  a  Jury  to  try  the  validity  of  such  clitim, 
in  the  same  maoiier  and  with  the  lika  effect  as  In  case  of  seizure  under  execu- 
tion. 

ftU.  If, by  their  inauisition,the]ury  find  the  property  of  the  soodf  and 
eflecta  so  seized  to  be  in  the  person  so  clsiraing  them,  the  iheriS'  ^11  forth- 
with deliver  ttiem  to  the  claimant  or  hia  agent,  unless  the  attaching  creditor 
Shalt  I^  bond,  with  aufflciwt  auretiee,  indemnify  the  aheriff  for  the  detention 
of  mch  goodi  and  eSects.  In  case  of  such  indemnity,  the  sheriff  shall  detain 
aoch  goods  and  eflbcta  to  be  disposed  of  as  hereinaftier  directed. 

S  12.  If  the  property  In  such  goods  be  found  to  be  in  the  clamant,  the  coMs 
and  charges  atising  from  such  inquisition,  to  be  allowed  bv  the  officer  issuing 
the  warrant,  shall  be  paid  by  the  attaching  creditor ;  but  if  it  ba  ft  -^  '- "--  '- 
the  debtor,  then  the  costs  and  cl 
shall  be  paid  by  the  claimant 

a.  The  dnty  of  sheriff  is  thesanie  on  attachmentsason  executions.  Inboth 

cases  the  sheriff  is  boun*' '"  ' ' '  "*" '~   "  '"'' '""'' 

alihoagh  the  Jury  may  1 
SAajfir,  S  Barb.  ISS). 

b.  The  iberlff  may  lawfhlly  require  a  bond  of  indemnity  before  eitecuting 
an  attadunent  npon  roods  not  in  the  possesaion  of  the  debtor,  but  of  a  third 
person,  who  daims  them  as  his  own.  Such  a  hatiA  is  not  within  the  prohibi- 
tion of  obligations,  taken  by  color  of  office,  although  the  statute  under  which 
the  attachment  issues  provides  for  indemuity  only  after  the  verdict  of  a  sheritTs 

try  [O/iaadieriaiti  v.  Bdiar,  18  N.  Y.  IIB).  The  sheriff  having  incurred  corta 
sacceaafully  defending  an  action  brought  hr  such  claimant,  may  recover  the 
whole  amoQut  on  the  indemnity  bond  from  the  obligors,  although  other  cred- 
itors derived  a  benefit  from  the  levy.    (Id.) 

^Ipnt  nroTMrtv  U.  .._,_„,  . , , 

t  the  aheriff  was 
liable  for  the  deHdency  (Auuam  ^'HakoU,  18  Barb.  M  ;  9  How.  119). 

d.  A  sheriff  who  has  seized  property  under  attachment,  and  sabeequently 
•old  it  under  an  esecutiun  on  the  Judgmest  in  the  action,  may.  In  an  acUuu 
against  him  by  an  alleged  assiguee  of  the  attachment  debtor  to  recover  the 
value  of  such  property,  attack  tlie  validity  of  the  alleged  aswgnment  {Jaojfta  v, 
Bmuen,  ]2  Abb.  8»0 ;  BMviad  v.  WiOet,  9  Abb.  82fi ;  13  Abb.  897 ;  S4  Barb, 
ns ;  2S  How.  15 ;  BinMg  t.  Stryker,  iS  How.'  7S ;  the  case  of  BaU  v.  Stryktr, 
29  Barb.  105,  was  reversed  on  appeal). 

a  A  levy  under  an  attachment  does  not  amount  to  a  satisfkctlcm  of  the  debt 
(JTeBrids  v.  Farment  Bank  of  Salmi,  28  Barb.  476). 
/  A  plaintiff  who  directs  a  sheriff  to  take  property  which  doea  not  belong 
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to  tbe  defimduit  is  liable  in  an  action  for  the  propert;  taken  (MartA  y.  Bad 
IS  Barb.  483).  A.  sheriff  aeiring  goods  of  one  not  named  aa  a  debtor  in  the 
taduuent  if  a  treapasser  {Sa/Uman  v.  Oner,  9  Duer,  543). 

a.  On  the  entir  of  judzment,  an  attachment  previou^r  Issacd  ceases  to 
in  foroe,  and  no  lery  can  be  made  nnder  it  {8iAu/>  y.  BtMuin,  13  Abb.  4^ ; 
Kow.  378 ;  this  is  appareatlj  overruled  TAompion  y.  Culwr,  24  How.  286i 

b.  This  section  does  not  authorize  an  action  by  the  plaintiff  in  the  atia 
ment  to  obtain  possesion  of  Hie  tangible  proper^  attached,  nor  to  coU 
debts  due  the  defendant  In  the  attachment  (Skinner  v.  Stuati,  SS  Barb.  SOe> 

e.  ^iniat  pi  utility  ma7  ba  attached. — Property  in  this  section  mea 
properly  wlUUiUhe  deBnition  in  sections  463  and  464  [CoddingUm  r.  Gilb. 
17  N.  T.  489).  Any  property  Id  the  defendant's  posseasion  to  which  he  clsi 
title  (TrtadiMB  v.  Laal/rr,  15  How.  8).  Partnership  property  may  bo  leTi 
upon  an  attachment  against  one  partner  [OoB  v.  Maion,  8  Abb.  la) ;  Bmet 
V.  Bmigabergtr,  S  Code  R  HO ;  ffergnum  y.  Deiilebad!,  11  How.  46);  but  ot 
the  inlerat  of  the  defendant  can  be  sold  (AbOi  y.  WeflemiU.  34  How.  2S 
Honey  deposited  In  lieu  of  bail  (Salter  y.  Weiner,  6  Abb.  191).  Property 
the  custody  of  the  law  cannot  be  attached  (Jartrur  y.  JaBife,  6  Johns.  S  ;  9 
381).  But  this  rule  does  not  apply  to  the  esses  where  the  property  seized  1 
lon^  to  a  slroDKer  lu  the  action  and  the  seizure  is  void  {Fiurianki  v.  Bloo 
fitia,  G  Duer,  484).  Bonds  executed  by  a  railroad  company,  and  in  tlie  ban 
of  its  agents,  to  be  negotiated  for  its  use,  cannot  be  seized  on  an  attaclime 
against  the  company,  so  as  to  give  the  attaching  creditor  a  right  to  enforce  t 
bonds  against  the  company,  or  any  claims  against  parties  who  had  guarante 
sach  bonds  to  negotiate  them  (OoddiagtoA  v.  Oibert,  i  Abb.  342 ;  fi  Duer,  7 
17  N.  T.  439)  w>uda  shipped  by  a  vendor,  for  transptHtation  to  the  pi 
chaser, — held,  not  sucb  a  delivery  aa  rendered  them  liable  on  the  ahip  to 
attachment  against  the  vendee  {Jonen  y.  Bradner,  10  Barb.  193). 

d,  A  mortgagor  In  a  chattel  mortgage  not  due,  has  an  intereat  in  the  mo 
gaged  chattels,  subject  to  seizure  on  an  attachment  (Hall  v.  Sampiim,  33  Ho' 
84).  Whatever  may  be  taken  on  elocution  may  be  taken  on  attachmei 
Bnt  a  bill  of  lading  in  the  hands  of  a  consignee  is  not  property  within  11 
meaning  of  section  4S4,  and  is  not  leviable  uiKin  by  attachment  (Paiienon 
Perry,  10  Abb.  B3).  A  debt  due  by  a  foreign  corporation  which  has  no  Bgen< 
in  this  State,  to  a  non-reaident  of  this  9tatc.  is  not  the  subject  of  aflachnie 
under  this  chapter,  in  an  action  by  a  third  party  against  the  non-reaide 
(fViifoU  V.  BviH.  Int.  Co.,  10  Abb.  193).  Goods  In  the  hands  of  a  consign 
who  has  made  advances  thereon,  cannot  be  levied  upon  and  taken  possessin 
of  under  an  attachment  against  th^  property  of  the  convenor.  But  the  inUn 
nf  the  condgnor  in  such  goods  may  be  levied  upon  ^rt/wtuU  v.  Carviaf, 
Doer,  9). 

e.  A  fordgn  corporation  contracted  with  a  manuRtctarer  in  this  State  f 
certain  articles  to  be  made  for  them  and  delivered  to  them  at  New  Oriear 
the  corporation  to  pay  the  charges  of  transportatii-n.  The  articles  were  mat 
within  this  State,  and  here  delivered  to  an  express  company,  directed  to  tl 
corporation  at  New  Orteana.  Hild  that  the  title  did  not  pass  to  the  corpor 
tion  until  dehvered  to  Ihem  at  New  Orleans,  and  that  consequently  the  gooi 
were  not  liable  to  be  attached  in  a  suit  agonal  the  corporation  during  the 
transit  to  the  border  of  the  Slate.  A  clauu  contingent  upon  the  happeiUi 
of  a  future  event  ia  not,  while  the  contingency  lasts,  a  debt  liable  to  attac 
uienL  A  debt  due  from  a  debtor  not  wifliin  this  Stale,  to  a  creditor  also  n< 
within  this  State,  is  not  liable  to  attachment  here,  although  the  »nderux  i 
debl — e.  g,  the  bond,  note,  Ac, — may  be  within  the  State  (Batoi  v.  Ano  Orieari 
Jadaon.  A  fft.  NorOt  S.  R  Oo..4  Abb.  73  ;  18  How.  516 ;  Lymaa  v.  Carlmigl 
8E.D.  Smith,  117). 

/  Letters  and  correspondence  are  not  among  the  papera  which  the  statu 
aothorizea  to  be  taken  under  process  (Herfftnan  y.  IhtOaxKk,  11  How.  46) 

g.  Uen  of  attachment — An  attachment  binds  real  estate  from  the  time  < 
being  levied  (BvrlchaTdt  v.  McOldlan,  15  Abb.  248,  note,  sfBrmlng  7  How.  821 
and  upon  personal  estate  from  the  time  when  it  ia  allowed  (T'Aoa&r  v.  Ban«r^ 
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10  Abb.  243 ;  see,  however,  Svhlman  -r.  Oner,  S  Duer,  260).  Au  Rttacbment 
in  aa  action  on  a  money  bond  payable  by  inslalmenta,  is  a  lien  only  for  the 
inatalmenls  acliia!ly  ineiSs/racuM  B'k.  v.  Gnille,  19  How.  BM). 

a.  For  the  purpose  of  securing  the  lien  on  real  estate,  it  Is  only  necessary 
Ihst  It  ehould  be  included  in  the  Inventory  returned  by  the  Bhcriff;  he  a 
under  no  necessity  to  enter  upon  the  land,  or  see  it,  or  go  into  lis  vicinity,  nor  do 
any  other  act  Ihaa  return  it  in  his  Inventory  [Learned  t.  FandeniuT^p,  7  Uow. 
881 ;  affirmed,  B  *i  77  ;  TcUey.  MatOunc*,  20  How.  430 ;  13  Abb.  370^  In  t<- 
epect  to  personal  property,  it  is  otherwise.  To  render  the  seizure  enectual  it 
most  be  accompanied  by  poesesion.  The  sheriff  is  bound  to  see  that  il  U 
safely  kept,  to  satisfy  the  judgment  when  recovered.  He  must,  therefore,  not 
only  seize  the  pn^rty,  but  lake  it  into  hie  custody,  [H.)  Where  there  nre  seve- 
ral attachments  against  the  aatne  property,  they  will  have  priority  according 
to  the  order  of  their  delivery  to  the  sheriff.  To  secure  tlie  hen  on  real  estate, 
u  against  subsequent  bona-fide  purchasers,  notice  under  section  133  must  be 

b.  Aotton  by  eliaidS — Form  of  complaint  by  shcriO'  suing  under  the  autho- 
rity of  this  section  (£e%  v.  BreuMng,  33  Barb.  601 ;  83  Bai^.  1S3). 

e-  The  power  given  to  the  sheriff  by  this  section  is  merely  cumulative,  and 
does  not  aeprive  the  pMntiff  of  his  right  to  enforce  his  lien  by  ac^on  [SHnam 
T.  atuart,  IS  Abb.  448 ;  see,  however,  a  C.  on  appeal,  34  How.  48S  ;  IS  Abb. 
891). 

%  233.  Proceedings  in  case  of  perishable  property  or  vessels. 

If  any  property  so  eeizer)  sliall  be  perishable,  or  if  any  part 
of  it  be  claimed  by  any  other  pei-son  than  sach  defendant,  or 
if  aay  part  of  it  condet  of  a  vesacl,  or  of  any  ehare  or  interest 
therein,  the  eame  proceedings  ehall  be  had  in  all  respocte  as 
are  provided  by  law  upon  attacliments  against  absent  debtors. 

i.  Sblpa,  Ac. — Tlie  revised  statutes,  as  to  attachments  against  ships,  wera 
amended  by  laws  of  1860,  p.  347,  BOS ;  1803,  p.  856.  "  The  properh-  attached 
la  a  vessel  belonging  to  the  dct^ndanta.  It  has  been  iu  the  sheriff's  custody 
^ce  November  5,  18S1.  [It  was  then  January,  1852],  No  one  has  claimM 
It ;  no  bond  has  been  given  by  the  defendant,  or  by  any  one,  as  ONvner.  The 
expenses  of  keeping  it  would  eat  up  its  value,  without  beneflt  to  any  onei 
An  order  must  therefore  be  made  that  it  be  sold  by  the  sheriff "  {Baidy  t. 
AMMrf ,  1  Code  Rep.  N.  B.  800).     Bee  note  to  the  preceding  section. 

e.  Perlehable  psoperty. — Potatoes  are  perishable  property.  And  wliere 
a  part  of  the  property  attached,  consisted  of  potatoes,  the  court  ordered  ttkem 
to  be  sold  {Davii  v.  Aitiauarth,  14  How.  34^ 

§  234.  IntcTest  in.  corporations  or  associations,  liable  to 
aitachmerU. 

Tbe  rights  or  shares  which  bdcIi  defendant  may  have  in  tha 
stock  of  any  aesociatioii  or  corporation,  together  with  the 
interests  and  profits  thereon,  and  all  other  property  in  this 
State  of  each  defendant,  shall  be  liable  to  be  attached  and 
levied  upon,  and  sold  to  Batisfy  the  judgment  and  execution. 

§  235.  A'nhm  ent,  how  easecuted  on  property  inoapcMe  ef 
manual  delmery. 
The  execution  of  the  attachment  upon  any  such  rightSi 
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aliarcB,  or  sny  debts,  or  other  pr(i]>crt7  incapable  of  maiia 
delivety  to  the  eheriff,  Bhall  be  uiado  hr  leaving  a  certifit 
copy  of  the  warrant  of  attachment  with  tlie  preeideot  or  oth 
head  of  the  association  or  corporation,  or  the  secretary,  cashic 
or  managing  agent  thereof,  or  witli  the  debtor  or  iDdivida 
holding  sacU  property,  mtix  a  notice  showing  the  properl 
levied  on. 

b.  An  atlnchraent  Issued  under  the  coda  must,  In  onlcr  lo  rencli  ft  de^t  d 
to  the  dsfendant  in  attflchment,  or  other  preperty  beld  b;  &  third  penon, 
exBCuted  Iw  the  sheriff,  by  the  delivery  to  the  defcnd&ut  or  person  boldl 
propertj  of  the  defendant,  in  penon.  of  a  eopy  of  the  warrant,  with  r  notj 
showing  the  property  levied  on.  Leaving  such  copy  and  notice  at  the  pla 
of  buBlneas  of  the  debtor  with  a  third  person  foaud  there,  \e  not  a  Hofflde 
aerrice  of  the  attachment  Iw  the  sberiff.  Whether  the  defect  can  bo  soppU 
•od  the  attachment  made  cifectuBl,  by  proof  that  the  papers  were  aflerwar 
delivered  by  such  third  person  to  the  debtor  or  person  holding  property  ■ 
the  defenduit :  whether  service  of  a  copy  of  the  warrant,  wiUi  a  notice 
general  terms  by  the  aheriff.  that  he  "  atlaclies  all  property  in  the  hands  o 
the  debtor,  or  person  having  property  of  the  defenduit,  is  sufflcient  to  ma 
the  attacliment  effectual,— ffu«rv;  l&wr  v.  OmMfnan,  II  How.  030;  4E.  1 
Bmith,  443.) 

0.  The  execution  of  an  atlachment  upon  a  promlssm;  note  may  be  made  1 
leaving  with  the  bolder  a  certified  copy  of  the  warrant,  with  a  notice  showii 
the  property  levied  on  (ButaM  v.  Rudauaii,  8  B.  D.  Smith,  410). 

4  WTieiher  property  incapable  of  mannal  delivery  is  attached  whe 
the  sheriff  simply  serves  a  copy  of  the  warrant  without  making  and  reton 
tag  an  inventory  under  section  233,  and  without  the  notice  prescribed  1 
section  238  (Lyman  r.  Cartaright,  8  E.  D.  Bmlth,  117 ;  Wood  v.  Ormr,  86  ] 
T.  863). 

t.  This  notice  must  describe  particulaily  the  proper^  levied  on,  so  as 
enable  the  holder  to  ideniiFf  tt  and  deliver  it  to  Uie  sheriff  when  his  O" 


%  236.  Certificate  of  def6nilan£9  ittterest  to  hsfurniahed  8 
aorporaiions. 

Whenever  the  sheriff  shall,  with  a  warrant  of  attachment,  o 
execution  against  the  defendant,  apply  to  snch  officer,  debtoi 
or  iiidividnal,  for  the  purpose  of  attaching,  or  levying  npoi 
snch  property,  audi  officer,  debtor,  or  individnal,  ehail  fumis 
hitn  (pith  a  certificate  nnJer  his  hand,  designating  the  nnmb< 
of  rights  or  shares  of  the  defendant  in  the  stock  of  such  associi 
tiou  or  corporation,  witli  any  dividend  or  any  incumbranc 
thereon,  or  the  amount  and  description  of  the  property  held  b 
such  association,  corporation,  or  individual,  for  the  benefit  < 
or  debt  owing  to  the  defendant.  If  snch  officer,  debtor,  or  ii 
dividual  refuse  to  do  so,  he  may  be  required  by  the  court  < 
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<e  examined  on  oath,  cnnoem 
ich  orders  may  be  enforced 


lire  merclr  cumuUtive  and  do  not 
seeeed  (Stinwr  v.  Stuart,  IS  Abb 
n.  4»g ;  IS  Abb.  B91). 
N,  S.  210.  the  attadiraent  was  served 
[o  tbe  dcfcndaDt.  and  a  ccrlltlCRte  de- 
baring  in  bis  hands  (TS,  whidi  tho 
aed  an  order  for  R'b  examination. 
1  made  \  Ibul  tbo  order  under  aectloD 
&3  been  ^ven;  altlioiigb  the  party 
perty  {OurroU  v.  Finley,  26  Barb.  61, 
But  if  the  plaintiff  can  eBtablish  tn 
Scate  is  untrue,  then  such  a  certitlcata 
tiBcate.    {lb.) 

■S  1.  In  cnae  any  cashier,  aecrelary, 
in  shall  serve  any  auch  attachment 
fith  the  conifif  ate  required  in  and  by 
11,  1843,  entitled  "  An  act  to  amend 
\  corporations,"  chapter  167,  then  it 
lachment  or  execution  \a  require  the 
erk,  or  indiTldual,  before  any  officer 
t  or  execution  ehtili  have  ieaued. 
1,  IS,  anil  le,  of  art.  8,  of  title  1,  chap- 
1  relation  to  tho  mode  of  examinuig 
\o  them,  or  having  property  of  theirs 
jid  govern  tbe  eiaminationa  author- 
%  the  game  may  be  applicable. 


nt,  how  tatinjied. 

T  the  pl^kiiitiff  in  snch  action, 

ont  of  the  property  attached 

r  that  pnrpoBe, — 

intiff  the  proceeds  of  all  sales 

ny  vessel,  or  share  or  interest 

any  debts  or  credits  collected 

ecessary  to  satisfy  snch  jndg- 

,  and  an  execntion  sliaU  bare 
sliall  proceed  to  sell  under 
ttached  property,  real  or  per- 
livision  four  of  this  section,  aa 
balance,  if  enough  for  that 
s ;  and  in  case  of  the  sale  of 
>f  a  corporation  or  association, 
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the  Blieriff  eball  execate  to  the  puicliaser  a  certificate  of  : 
thet'eof,  and  the  purchaser  shall  thereupon  have  all  the  rl{ 
and  privileges  in  respect  thereto  which  were  had  by  s 
defendant 

3.  If  any  of  the  attached  property  belonging  to  the  defc 
ant.  shall  have  passed  out  of  the  hands  of  the  sheriff  witli 
having  been  sold  or  converted  intn  money,  such  sheriff  si 
repossess  himself  of  the  same,  and  for  that  purpose  shall  Ii 
all  the  aathority  which  he  had  to  seize  the  same  under  i 
attachment,  and  any  person  who  shall  wilfnlly  conceal  or  w 
hold  such  property  frotn  the  sheriff,  shall  be  liable  to  dou 
damages  at  the  suit  of  the  party  injured. 

4.  Until  the  judgment  against  the  defendant  shall  be  p 
the  sheriff  may  proceed  to  collect  the  notes  and  other  evidet 
of  debt,  and  the  debts  that  may  have  been  seized  or  attac 
under  the  warrant  of  attachment,  and  to  prosecute  any  b 
he  may  have  taken  in  the  cotirse  of  such  proceedings, 
apply  the  proceeds  thereof  to  the  payment  of  the  judgment 

At  the  expiration  of  six  months  from  the  docketing  of 
judgment,  tlie  court  shall  have  p^wer,  npnn  the  petition  of 
plaintiff,  accompanied  by  nn  affidavit,  setting  forth  fully 
the  proceedings  which  have  been  iiad  by  the  sheriff  since 
service  of  the  attacliinent,  the  property  attached,  and  the 
position  thereof,  and  also  the  affidavit  of  the  sheriff,  that  he 
used  diligence  and  endeavored  to  collect  the  evidences  of  <: 
in  his  hands  so  attached  and  that  there  remains  nncollectec 
the  Btime  any  part  or  portion  thereof,  to  order  the  sheriff  to 
the  same,  upon  such  terms  and  in  such  manner  as  shall 
deemed  proper.  Notice  of  such  application  shall  be  giver 
the  defendant  or  his  attorney,  if  the  defendant  sluill  have 
peared  iu  the  action.  In  case  the  summons  has  not  been 
sonally  served  on  the  defendant,  tiie  court  shall  make  such 
or  order  as  to  the  service  of  notice  and  the  lime  of  servici 

shall  be  deemed  just. 

When  the  judgment  and  all  costs  of  the  proceedings  e 
have  been  paid,  the  sheriff,  upon  reitsonable  demand,  shall 
liver  over  to  the  defendant  the  residue  of  the  attached  p 

erty  or  the  proceeds  tliereof.  ' 

a.  Where  property  U  seized  by  &  sheriff  by  virtne  of  mi  atladuRent,  i 
the  (Mde,  he  miiat  retain  it  In  bis  posgeraion  until  the  determination  of  tli 
tkm  lu  nUcb  the  ftttacbmenl  wu  issued,  and,  if  the  pl^atlff  r 
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ment,  until  the  property'  ii  sold  mtdsr  &n  execotinn  iBsaed  theTeon ;  unless  the 

iod^ment  U  otherwise  satlsfled,  or  anlesa,  in  caee  of  perishable  goods,  &c..  he 
.  oraeied  by  the  officer  who  issued  Ibe  attachment,  to  sell  the  Bsme  [MeKaf 
T.  Earrov)»r,  37  Barb.  463 ;  Da^  t.  Pbrier,  13  Abb.  253).  If  he  has  the  goods 
ivben  a  proper  execntion  is  presented  to  him,  and  proceeds  to  sell  thereon,  it 
{•  «U  the  plftlntiffhas  a  right  to  require  of  him.  {Id.)  Where  the  person  who 
vai  die  uieriff  when  the  attachment  was  issued,  and  executed  It,  ceases  to  be 
slieriQ'b}^  the  expiration  of  his  term  of  offlce,  before  the  plaintilf  obtains  his 

iud^ment  and  issues  his  execution,  the  execution  should  be  directed,  and  de- 
Tcred,  (o  the  former  sheriff,  and  not  to  his  successor,  (/i)  The  execution 
Issued  in  such  a  case  should  be  a  special  one,  directed  to  the  furnier  sheriff  as 
such,  recltinjj  the  issuing  of  the  attachment,  and  taking  of  the  property  there- 
on, and  requiring  the  sale  o^  that  property  by  him ;  after  which  it  uhould  di- 
rect bim  to  sell  the  property  of  the  defendant  generally.  (Id.)  Until  a  proper 
execution  has  been  put  in  his  bands,  directinz  a  sal^  of  the  propel  ty  seized, 
BDch  fbnner  sheriff  cannot  be  placed  in  default  in  respect  to  such  property. 
He  is  not  bound  to  deliver  the  property  to  bis  successor  in  ofSco  to  be  sold  on 
an  execution  directed  and  delivered  to  the  latter ;  and  cannot  be  made  liaUe 
for  a  refusal  so  to  deliver  it    (id) 

a.  Honeys  on  deposit  in  i>  trust  company  were  levied  on  by  the  sheriff.  De- 
fendants speared  and  defended  unsuccessfuiW.  but  did  not  procure  tte  at- 
tachment to  be  discharged,  nor  did  the  sheriff  collect  said  moneys;  pending 
the  action  the  trust  company  fkiled.  Held  that  said  meneys  were  not  to  be 
regarded  as  paid  upon  the  plaintUTs  Judgment  {MeBiide  t.  Farmari  Satingt 
ffk.,  7  Abb.  847). 

b.  Where  the  defendant  dies  after  the  allowance  of  an  attachment  and  be- 
fore judgment,  the  right  to  order  an  execution  is  vilh  the  court  in  which  the 
action  was  pending,  and  not  with  the  surrogate  The  execution  should  be  in- 
dorsed U>  levy  only  upon  tbe  property  taken  oy  the  attachment  (Thacher  v.  ^an- 
en^,  15  Abb.  348). 

e.  Asheriff  of  this  State  has  no  power  to  sell,  upon  an  execution  issued  on 
ajDdgment  in  an  action  commenced  by  attachment,  the  real  estate  of  a  foralgo 
corporation,  dtuated  in  another  State  (Bunk  v.  St.  John,  30  Barb.  582). 


§  238.  Whffn  action  to  recover  note»,  dsc,  of  d^fendcait,  may 
he  prosecuted  hi/  plaintiff  in  the  aotion  in  wAioh  the  attacftmeni 
issued. 

Tbe  actions  herein  aathorized  to  be  brought  by  the  sheriff, 
m&y  be  prosecuted  by  the  plaintiff,  or  under  his  direction, 
npon  the  delivery  by  him  to  the  sheriff  of  an  undertaking 
executed  by  two  sufficient  sureties,  to  the  effect  that  the 
plaintiff  will  indemnify  the  sheriff  from  all  damages,  costs,  and 
expenaea  on  account  thereof,  not  exceeding  two  hundred  and 
fifty  dollars  in  any  one  action.  Such  sureties  shall,  lo  all 
cases,  when  required  by  tlie  sheriff,  justify  by  making  an  affi- 
davit that  each  is  a  householder,  and  worth  doable  tbe  amount 
of  the  penalty  of  the  bond,  over  and  above  all  demands  and 
liabilities. 

a.  Where  the  sheriff  levies  on  a  prDmissoiy  note  In  coaise  of  prosecution,  he 
may  continue  the  action  in  the  name  of  tbe  plaintiff,  or  may  bo  substituted  M 
plaintiff  at  his  election  (.SeumS  v.  Biuikman,  8  £.  D  flnUUi,  419). 
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0.  No  ftction  can  lie  nmlnbJned  until  tbe  nqairementa  of  thti  Mction  hi^ 
baencompUed  with  (8kiii»er  r.  Stuart,  IS  Abb.  891 ;  24  How.  489;  S9  Bar 
t06) ;  and  the  fact  of  sach  compliance  rnoBt  be  ipedOed  in  the  complaint,  (ii 

g  239.  Bond  to  sheriff  on  attaohm&nt,  how  diapoaed  qf  o 
judgment  for  defendant. 

If  the  foreign  corporation,  or  absent  or  abBConding  or  cor 
cealed  defeodnnt,  recover  judgment  against  Che  plaintiff  i 
Bitch  action,  an;  bond  taken  b;  the  eberiff,  except  eiich  as  ar 
mentioned  in  the  last  section,  all  the  proceeds  of  sales  an< 
moneys  collected  by^  him,  and  all  tbe  property  attached  re 
maining  in  his  hands,  ehatl  be  delivered  by  him  to  the  defentj 
ant,  01'  his  agent,  on  request,  and  the  warraut  shall  be  dii 
charged,  and  tiie  property  released  therefrom. 


§240.  (Am 'd  1862.)  Discharge  of  attachmmt,  ami  retun 
of  property  or  its  proceeda  to  defendant^  on  his  appearanoe  it 
the  action. 

Whenever  the  defendant  shall  have  appeared  in  eucI 
action,  he  may  apply  to  the  officer  who  issued  the  attachment 
or  to  the  coart,  for  an  order  to  discharge  the  same;  and  if  thi 
aame  be  granted,  all  the  proceeds  of  sales  and  moneys  col 
leoted  by  him,  and  all  tbe  property  attaciied  remaining  in  hii 
hands,  shall  be  delivered  or  paid  by  him  to  the  defendant  o 
his  agent,  and  released  from  the  attachment. 

An.d  where  there  is  more  than  one  defendant,  and  severa 
property  of  either  of  the  defendants  has  been  seized  by  virtue 
of  the  order  of  attachment,  the  defendant  whoso  several  pro 
perty  has  been  seized  may  ftpply  to  the  officer  who  leaned  tin 
Attachment  for  relief  under  this  section. 


b.  Tho  appUoation  on  the  psirt  of  the  defeniJant  lo  discharge  the  altachmen 
'-  "  purely  «porto."    The  plaintiff. hae  no  right_to  except  lo  defendant's  

tob   „ 

a  notice  1b  so  gi?eH  and  Uie  defendant  does  not  atteod  at  the  time  specified 
tbe  court  cannot  give  plaintiff  the  costs  of  hia  attendunce.    [Id.) 

e.  After  jndnnent  for  the  plaintiff  in  the  action,  it  is  too  late  for  the  de 
fendant  to  avul  hlmaelf  of  thla  lection  {Spejteer  t.  Rogrn^  LoeorruMM  Work*,  1! 
Abb.  leO). 

d.  A  suretj  in  an  undertaking  given  pursuant  to  this  section  Is  Dot  discharKet 
bv  an  order  on  the  principal  to  fumiah  fhrther  security,  that  order  not  beui{ 
complied  with  (JeaOt  y.  Orane,  18  Abb.  97  j  85  Barb.  208). 

«.  A  motion  lo  compel  a  party  to  fUmish  farther  sureties  on  the  ground  thai 
he  has  imposed  on  the  court;  as  for  instance  that  one  of  the  sureties  kan  in 
ftnt,  li  nut  aa  exception  to  the  saffldenc;  of  the  suretiea  {JatM  v.  Crane,  3f 
Barb.  208). 
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a.  Saredee  may  be  tllowed  for  tbelr  own  pToteetion  to  defend  an  ftcUon 
■giliut  their  princip&l ;  and  even  afler  Judgment  hu  been  entered,  they  mar 
OD  a  prompt  application  have  the  Jndgnieiit  wt  aside  and  be  let  in  to  aerand 
(Jtifitt  •?.  Oram,  8S  Barb.  208).  In  Buch  an  action  the  suretiea  cannot  arait 
Ibemselrea  of  any  mere  irrtguiar&iet  In  the  original  action,    (iil) 

1 241.  (Am'd  1S57, 1862.1  Ujiderlakiiig  on  the  paH  of  the 
defendant ^  discharge  cf  attachTnent. 

Upon  BQch  application,  the  defendant  shall  deliver  to  the 
court  or  officer  an  undertaking  executed  b;  at  least  two  eare- 
ties,  who  are  residents  and  freeholders  or  householders  in  this 
State,  approved  by  snch  conrt  or  officer,  to  the  effect  that  tlia 
sureties  will,  on  demand,  pay  to  the  plaintiff  the  amount  of 
judgment  that  may  be  recovered  against  the  defendant  in 
the  action, not  exceeding  the  eum  specified  in  tlie  nndertaking, 
which  shall  be  at  least  double  tlie  amount  claimed  by  tlie 
plaintiff  in  bis  complaint.  If  it  shall  appear  by  affidavit  that 
the  property  attached  be  less  tbaa  the  amount  claimed  by  the 
plaintiff,  the  conrt  or  officer  issuing  the  Httacbment,  may  order 
the  same  to  be  appraised,  and  the  amount  of  the  undertaking 
shall  then  be  double  the  amount  so  appraised.  And  in  all 
cases,  tbe  defendant  may  move  to  discharge  the  attachment,  as 
in  tbe  case  of  other  proviaional  remedies. 

And  where  there  is  more  than  one  defendant,  and  several 
property  of  either  of  the  defendants  has  been  seized  by  vtrtne 
of  the  order  of  attachment,  the  defendant  whose  several  pro- 
perty has  been  seized  may  deliver  to  tlie  court  or  officer  an 
undertaking,  in  accordance  with  the  provisions  of  this  section, 
to  the  effect  that  he  will,  on  demand,  pay  to  the  plaintiff  tbe 
amonnt  of  judgment  that  may  be  recovered  against  such  de- 
fendant. And  all  the  provisions  of  this  section  applicable  to 
such  undertaking  shall  be  applied  thereto. 

b  Wliere  a  parW  has  be«n  attached  u  a  non-resident,  he  maj  move  to  have 
the  attachment  ducharged  on  the  ground  of  his  being  a  niHidetit,  aad  the  court 
will  grant  a  reference  to  ascertain  the  fact,  wlthoat  the  tradertaking  reqnirad 
hj  this  flection  (KOiaa  v.  WaOUngUm,  %  Code  Rep.  78). 

c  The  isBuiiiK  an  attachment  againat  a  debtor  on  the  ground  that  he  Is  a 
non-reeldent,  when  in  fact  be  is  a  resident,  ia  an  Irregulantf  only.andmuithe 
taken  advantage  of  at  the  earliest  opportuiiltv  or  it  will  be  waived  {Laarme§ 
v.J'l»l^^lfiAbb.llO). 
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PiathenUmhangh,  7  How.  8S 
860). 

a.  Wliere  va  iiDdertaMns 
noii'reaideQt  defeadant,  an 
on  the  groand  tbat  ooe  of 
power  Ui  order  additional 
189;  7  Abb.  20). 

(.  In  an  action  on  a  bond  , 
der  an  attachment  re^larlv 
the  defendants  are  eetoppcd  I 
was  a  Don-reaident  {Baggarl 
the  undertaking  {Goleman  - 


ATTAOHIIEHT. 


;  Bee  alao  Bank  of  Ltmnngburg  v.  KeKit,  7  He 

'as  gtren  on  ^achargin^  an  attachment  agains 
sutaeqoentJf  the  pl^ntiif  mo vedfor  other  sureli 

— tnsolTent, — held  that  the  coart  had 

Bucli  a  case  [Dudley  v.  Gvodneh,  16  Bo 

riven  to  obtain  the  release  of  property  seiied  o 
I  leaned  against  a  person  as  a  non-resident  debti 

rrom  denying  that  tlie  person  proceeded  agali 
:  T.  Morgaii,  1  Selden,  4^} ;  or  any  fact  recited 

Beai\,  14  Abb.  BS). 


§  241.  WJien  Bheriff  to  return  warrant,  and  prooeedint 
thereon. 

When  the  warrant  shall  be  fully  ezecnted  or  disciiargei 
theBbei-iff  shaU  return  the  eame  with  )iie  proceedings  tkeieo: 
to  the  court  in  which  the  action  was  brought. 

§248.     Sheriffs'' fm. 

The  Bheriff  shall  be  entitled  to  the  eame  fees  and  conipeDSi 
tioB  for  serriceN,  and  tlie  same  disbursements,  nnder  this  titl 
as  are  allowed  by  law  for  like  services  and  disbnrsements,  ui 
der  the  provisiona  of  chapter  £vq,  title  one,  and  part  two  of  tl 
revieed  Btatntes. 

e.  Where  attached  propertjr  has  not  been  aold,  the  sheriff  is  not  entitled,  : 


rijfht,  Is  S3  cCTits,  and  all  farther  compensation  depends  on  what  the  officer  i 
suing  the  attachment  sliall  certify  to  be  reasonable.  {Id).  In  one  case  the  sher 
was  allowed  (5  for  putting  a  person  in  charge,  and  (2  a  daj  keeper's  fe« 
Bemble,  on  a  settlement  of  the  action  after  service  of  the  attachment,  the  sher 
Is  entitled  to  his  necessary  disbursements,  nnd  to  commisnon  on  tjie  anionj 

fisid  to  settle,  although  the  money  does  not  come  to  his  (the  sherifTsj  hBn< 
Trenor  v.  FacMa,  30  How.  405 ;  13  Abb.  18B) ;  and  after  the  levy  upon  an  a 
tachment  (for  which  ths  ehcriO'  is  entitled  to  fifty  cents)  he  is  entitled  to 
"  compensation  for  his  trouble  and  expenses  In  taking  possecalon  of  and  pr 
serving  the  properly,"  whether  sold  or  not ;  which  compensation  must  I 
fixed  bj  the  officer  issuing  the  attachment  yBoge  v.  Page,  11  How.  307). 

4.  The  duties  formerly  dischaived  by  tlie  trustees  of  the  debtor's  estate  no 
devolve  upon  the  sheriff,  and  lie  is  entitled  to  the  like  conipensatlon  as  U 
Bevlaed  Statutes  award  to  the  trustees.  For  collections  he  is  entitled  to  h 
neceesiuT  disbursements  and  a  commls^on  of  five  per  cent,  on  the  amoui 
collected.  If  ho  employs  agents  to  assist  him,  he  must  himself  re munerai 
them ;  but  the  cost  of  employing  attorney  mid  counsel  Is  a  necesBary  dieburs 
ment  (Uayluw  v.  Ihineaa,  31  Barb.  87 ;  and  see  Mayh^  v.  IPtfum,  10  Abb.  Z8G 
e.  A  sberilf  must,  in  his  bill  of  charges,  specifythe  items  of  disbursemen 
under  oath  of  himaelf  or  his  depatj  [Soj/hem  v.  WOton,  10  Abb.  28S). 
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nal  Remedies. 

1852,1857,1858,1862.)    Po\oer» 
a  fff  mtmey,  dhc,   in  eourt,   and 
Judgineni/or  sum  admitted  due, 
ted,— 

)  applicatinn  of  eitlier  party,  when 
;ht  to  property  which  is  the  Bub- 
1  is  in  the  poBsesgion  of  an  adverse 
8  rents  and  profits,  are  in  danger 
injared  or  impaired ;  except  in 
ailure  to  answer  may  be  had  with- 
er the  j  ndgment  into  effect ; 
ose  of  the  property  according  to 
it  during  the  pendency  of  an  ap> 
as  been  returned  uiiBDtiafied,  and 
xt  apply  his  property  in  satiafao- 

tbis  code,  and  by  special  statutes, 
dissolved,  or  is  insolvent,  or  in 
cy,  or  has  forfeited  its  corporate 
be  property  witliin  this  State  of 
^ers  of  the  property  within  thin 
sbftll  be  allowed  the  same  com- 
w  to  the  trustees  M  the  eatatea  ot 
on  resident  debtors. 
re  now  provided  by  law,  or  may 
(iBtitig  practice,  except  as  otber- 

e  pleading  or  examination  of  a 
«fl8ion,  or  under  hia  control,  any 
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money  or  other  thing  capable  of  delivery,  wliicli  being  the  ent 
ject  of  tlie  litigation,  is  lield  by  him  aa  truetue  for  anothe 
party,  or  which  belongs  or  ie  dae  to  another  party,  the  com 
may  order  the  same  to  be  deposited  in  court,  or  delivered  t 
aach  party,  with  or  without  security,  subject  to  the  further  di 
rection  of  the  court. 

Whenever,  in  the  exercise  of  its  authority,  a  court  shal 
hare  ordered  the  deposit,  delivery,  or  conveyance  of  money  o 
other  property,  and  the  order  is  disobeyed,  the  court,  beside 
pnniabing  the  disobedience,  as  for  contempt,  may  make  an  oi 
der,  requiring  the  sheriff  to  take  the  money  or  property,  am 
deposit,  deliver,  or  convey  it  in  conformity  with  the  directioi 
of  the  court. 

When  the  answer  of  the  defendant  expressly,  or  by  not  de 
Dying,  admits  part  of  the  plaintiff's  claim  to  be  just,  the  court 
on  motion,  may  order  such  defendant  to  satisfy  tliat  part  of  tin 
claim,  and  may  enforce  the  order  aa  it  enforces  a  judgment  o 
provisional  remedy. 

See  Laws  1858,  ch.  814.  An  act  to  extend  the  powers  of  executon,u^gneei 
receivers,  and  other  tnutees,  &c. 

a.  RaoatTBT,  irbea  and  lioir  sppolnted. — A.  receiver  had  to  bo  prajei 
for,  in  Ihe  bill,  under  the  fbnner  pmctlce  (3  Atk.  68S  ;  1  H0II07,  29).  A  k 
ceiver  cannot  be  appointed  until  h  suit  la  commenced  {Anon.  1  Atk.  419),  ei 
cept  In  cases  of  idiots  and  Innatica  [Ex  parU  Wliilefltld,  2  Atk.  SIS),  or  wher 
defendant  designedly  keeps  out  of  the  way  to  avoid  Berrice  of  tlie  procee 
(^■nn  V,  ffuna,  I  Hogan,  75 ;  San^ford  v.  Sinelair.  3  Edw.  Ch,  R  893).  H 
cannot  be  appointed  without  notice  to  the  party  interested,  except  nnde 
peculiar  circumstances,  demanding  immediate  action,  to  be  made  to  appea 
upon  the  papers  upon  which  the  application  was  made  (Pei/pte  v.  .Vnnion, 
iWe,  n ;  Verptank  v.  MereanlUe  Int  Co.,  a  Ml  438 ;  San^forA  v.  Sinetair,  8  id 
87S :  Gibtm  v.  Martin,  8  id.  481 ;  Pietd  v.  ^pley,  30  How.  36).  And  in  sad 
cases,  the  receiver  was  appointed  for  the  protection  of  property  pendenie  lib 
and  the  order  did  cot  assume  to  make  a  final  disposition  of  the  property  with 
out  a  bearing  of  the  partieg  {Allen.  J.,  Kemp  r.  barUng,  4  How.  178 ;  Dvrr  v 
Amwh,  5  Mf.  39 ;  and  soe  note  to  section  398).  An  order  to  show  cause  why  : 
receiver  should  not  be  appointed,  served  before  the  action  is  commence<£,  I 
Irregular  IKalteiutrolh  v.  T>ie  Attor  Rank,  %  Duer,  033).  After  judigment  ib 
default  of  answer,  a  receiver  may  be  moved  for  without  notice  {Auiiin  -i 
FifTUira,  7  Paige,  S(i ;  Jieimiih  v.  BaltUd,  11  id.  647).  Upon  a  motion  for  a  n 
ceiver,  the  meiita  are  not  inquired  into.  Such  motion  relates  only  to  the  pn 
•ervatlon  of  the  property  In  controversy  (4  Wend.  178 1  see  3  Barb.  588). 

ft.  The  pendency  of  a  motion  for  leave  to  amend  or  to  dissolve  an  Injunctloi 
is  no  objection  to  a  motion  lo  appoint  a  receiver  {Barmwd  v.  Darting,  1  Bart 
Ch.  a  76). 

e.  A  receiver  Is  appointed  only  for  the  bcneflt  of  the  parties,  and  not  oi 
strangers  to  the  action.  But  a  slranger  may  apply  as  to  any  rights  Interfere! 
Willi  Dj  tlia  receiver  (Owsrii  v.  ^pSg,  10  P^,  43). 


d.  A  party  applying  for  a 


r,  pending  the  liUgatloi 


bable  interot  m  the  property,  and  that  it  is  in  danger  of  being  lost  if  not  ai 
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protected  (ODodgMr  v.  BaOt,  7  How.  187;  FaBm.  t.  Aetnt.  TrantU  Go.,*  Abb. 
»5 ;  fionuUm r.  ^w«M.  TVani.  Ci>.,e  Abb.  256 i i/dOirlAy  T.  i'lKib,  9  Abb.  164). 

a.  A  recelTer  would  not  be  appointed  in  a  credltor'B  Bult  if  Uie  remadf  at 
Uw  had  not  been  exbaoBted  {Stan-  v.  BaSibime,  1  Barb.  70). 

b.  A  recdver  would  be  appointed  of  an  estate  aaaigned  fbr  tlie  benefit  of 
crediton,  wliere  tbe  asdgnee  was  shown  to  be  insolvent  (Chanoh  t.  Seigvri^ 
1  Barb.  MO). 

e.  Recdver  of  effects  of  dissolved  or  insolvent  corpontioa  (see  Conro  y. 
ft^,  4  How.  1 88 ;  Uvmgilon  y.  B'k.  efN.7.,S  Alib.  ®8). 

d.  The  motion  for  a  recdver  does  not  involve  the  merits  (SAcMm  v.  WteJa, 
8BarbL58a;  Cfen™ t.  ffn*. 4  How.  166). 

A  The  selection  and  appointment  of  a  receivei-  and  taking  of  «ecnri^  fror 
him  is  a  proper  matter  for  a  reference  ( Wettar  v,  BrMieper,  7  Abb.  W ;  Jadaon 
T.  D»  Fbrrt*t,  14  How.  83).  Where  it  is  referred  to  a  referee  to  report  a  proper 
person  to  l^e  appointed  a  receiver,  an  order  of  appoinunent  by  the  court  is 
jieceamrj ;  bnt  where  the  reference  ia  to  appoint  a  receiver  and  take  the  r»- 
qnisite  security,  the  appointment  bj  the  referee  needs  no  oonflrmation  bj  the 
court  [Bt  Eagle  Jron  Worla,  8  Paige,  S6fi).  A  partj  dlssatisfled  with  the  ap- 
ptdntment  tdaj  petition  to  liave  the  appointment  reviewed.  (Jd.) 


f.  A  stockholder  of  a  corporation  having  Joined  in  an  application  for  a  t»- 
carer  cannot  question  the  validity  of  his  appointment  (BaO^raAaS  v.  DatU,  81 
Barb.  823). 

h.  On  an  appeal  from  the  special  term,  held  that :  An  order  directing  Oka 
CMitinnance  of  the  recdversup  pending  tlie  appeal,  oontinaed  the  recdver 
not  only  on  the  appeal  to  tlie  general  term  but  also  during  an  appeal  from 
anoOier  order  to  tlie  conn  of  appeals  (XeUaJion  v.  ASen,  14  Abb.  220). 

IXThan  a  roodrar  will  or  trill  not  ba  appointed. — A  raodTar  wID.  ba 


£.  In  all  cases  of  ftandntent  tnists  {Ohaattaiqiu  Co.  B'k.  v.  WhOt,  3  Selden^ 
SOS). 

J.  Where  tittni  Is  shown  in  the  defendant  and  the  flmd  is  in  danger  (B^ 
more  v.  Qunninff,  7  Simons,  48S ;  1  Barb.  Ch.  B.  684 ;  1  Hopk.  439 ;  8  Johns.  ' 
Ch.  48 1  see  BeubtTU  v.  Jb^  S  Keman,  488). 

k.  To  prevent  the  removal  of  the  subject  of  the  action  out  of  the  jnrisdlc- 
tlou  of  tbe  court,  and  against  a  defendant  out  of  the  JurisdicUon  (&&iint  v, 
Maimeanne,  S  Blmons,  77 ;  TanjUld  v.  Ini'tM,  3  Buss.,  149 ;  see  S  Law.  Jotir. 
Bep  Ch.  79). 

I.  Where  a  tmslee  is  charged  with  violating  his  trust  (Baj/d  v.  Mvrmt/,  8 
Johns.  Ch.  48 ;  see,  however,  Orphan  Aiglam  -Sob.  v.  MeOarUt,  Hopk.  t») ; 
JnUiku  V.  Jonktm,  1  Paige,  243). 

m.  To  preserve  the  property  of  a  corporation  {Lawrmet  v.  OrtuutiA  itrt 
Hu.  Co.,  1  Paige,  B87). 

n.  Becdver  appointed  in  a  proceeding  to  foreclose  a  mechanics'  llan  (TToU 
T.  Fan  Zandt,  16  Abb.  814  nott). 

A  raoeivar  vriU  not  ba  appcdntad: 

I.  Unless  there  is  strong  probabiiilj'  the  court  will  decide  in  &vor  of  the 

~'~  applying,  and  the  fond  is  in  danger  {HamiUon  v.  Aeeti*.  TrantU  Co.,  % 


ffi'Sf^ 


p.  In  an  action  to  stay  waste  {BMn»on  v.  PrenoiA,  8  Edw.  Ch.  R  346). 

e.  On  the  application  of  one  defendant  agdnst  another  before  trial  {Trvm- 
Mt  V.  Offdim,mist  Dig.  178). 

r.  Over  real  property,  unless  In  extraordinary  cases  IWiUU  v,  OorUti,  I 
Kdw.  Ch.  B.  381 ;  C^idm  V.  iA  8  id  804i  P!h^  v.  JCmv, Id.  S84 ;  CWnM 
T.  Chabart,  id  S13 ;  see  Boeriim-  in  Mortgagt  oata). 

In  ^ectment,  see  note  to  section  4(SJS. 
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tL  Before  answer,  im1e»  in  special  omu  {We^  t. 
and  BOB  Yimn  y.  BarreU,  2  Bro.  C.  C.  1"  —  " 
Ottom  T.  Bigtr  ,  S  Paige,  848). 

i.  Orer  a  mortgage  of  chattels  in  poeeea^on  {Bagand  t. 
«! ;  FUOm  v.  Aeeenarf  Frantit  Oo^  A  Abb.  38S). 

e.  Wito  mar  be  reoedTer. — Farmerljr,  a  master  in  chanMry  conld  i 
lecdver  (0  Ves.  427),  nor  a  solicitor  in  the  cause,  or  under  a  commissi 
Itinacy  (2  Mer.  403),  nor  the  next  friend  of  an  infant  plaintiff  (3  Mad.  04] 
a  tnutee  (8  Ves.  73 ;  11  A.  883  ;  IS  a.  584).  An  officer  of  an  insolvent  ba 
not  s  iHoper  person  to  be  appolnl«d  its  receiver  {Alt.  Otn.  t.  Bank  of  Cab. 
lP^ge,aili  8Wen(].668).    But  on  the  Ttduntaiy  dissolution  of  a  bai 


inhere  the  ma»  property  is  involvM  in  two  nills.  it  is  the  Mad 
•ppoint  Ibe  same  penon  reodTer  in  botk  aoits  (AwoS  v.  J^pleg,  lOPaig 
(Worn  T.  £iwr,  aid.  842 :  Ctumr  j.  Ihteard,  1  But.  Ch.  R.  868 ;  see? 
flmiUi,  191). 

e.  Raoeiver  la  an  olllo«r  of  tbe  oomt. — A  receiver  is  an  officer  ( 
oonrt  which  appoints  him  [BooA  -r.  Clark,  17  How.  U.  8.  Rep.  32S ;  la 
T.  Lord,  4  £.  D.  Bmlth,  18^;  and  entitled  to  the  histrucUooE  of  the  co 
to  hia  duty  (Be  Fan  AOan,  87  Barb.  220 ;  Oiirtu  t.  UobOI,  1  AU>.  274). 
the  eoBit  will  give  sadi  directjons  to  a  receiver,  on  the  applitaUirm  of  oi 
a  party  to  the  suit,  as  may  be  neceasary  to  protect  his  rights  ( Viitemt  j.  P 
TFi^eS;  aee10id.4a;  2Daer,S6S). 

/  'Wluo  tltla  Testa  In  rooelTei. — When  an  order  of  reference  Is  m* 
tke  appointment  of  a  reoeiver,  and  a  receiver  is  snbeeqnently  appoints! 
title  Teats  by  relation  from  ihe  dat«  of  the  order  of  Kteifaioe,  and  atl 
upon  an  the  property  to  which  the  recdverHhip  oouid  pioperlv  extend,  ei 
in  the  aame  manner  and  with  the  same  eBect  as  if  the  order  directing  a 
ence  had  named  and  appointed  the  receiver  {RuUtr  t.  TaO*,  5  Sand. 
Demiitf  y.  y.  T.  ifarbU  Co.,  12  Abb.  66).  On  the  order  for  the  rei 
being  consiuniBateal  by  hia  giving  security  the  penoTuil  estate  and  equ 
Interests  of  the  party  of  whom  he  is  receiver,  vests  in  bira  without  any  a 
meut,  as  of  the  date  of  the  order  of  his  appointment  ( Wilton  v.  AUm,  6 
642 ;  WiUm  V.  WOton,  I  Barb.  Ch.  R  B92 ;  Porter  v.  WiSiarru,  B  3eldea 
12  How.  107 ;  Zatimar  v.  Lord,  4  E.  D.  Smith,  188 ;  Wat  v.  Wwwr,  0 
eW;  JOontfCaySanAv.  &A«wfAer,  IClarlt,  378,  800;  Van  Wycki.  Br 
Code  Rep.  1H7).  Where  intermediate  the  appointment  of  a  receiver  ai 
filing  security,  the  property  of  which  he  was  appointed  receiver  was  ! 
on  by  the  sheriff,  the  court,  on  motion,  after  the  receiver  bad  fllad  sec 
ordered  a  return  of  the  property  to  the  receiver  {Sterf  v.  Shifffm.S  Abb 
Butttr  T.  TaBif,  S  Band.  6U ;  see  JiiiA  v.  Loutr^,  9  Abb.  8M ;  18  How.  II 
jr.  Avur.  Otitta  PtrOta  Co.,  17  How.  H9). 

ff.  A  recdver  does  not  by  force  of  his  appointment  as  receiver  becomi 
lened  of  pr(^>er^  In  a  foreign  state  (FiM  v.  Apbjr,  20  Bow.  96) )  nor  c 
property  [Monk  v.  CbaleM,  88  Barb.  ISQ. 

h.  DallToty  of  piuyaity  to  RaoelTsr. — Where  an  order  is  made  for  t 
HveiT  of  piopertv  to  a  receiver,  the  demand  of  delivery  must  bo  made  t 
recover  personally,  a  demand  bv  the  plaintiff  in  the  action,  his  attorn 
the  referee  appointed  to  see  the  aelivery  mode  will  not  warrant  an  attacl 
for  disobeying  the  order  to  deliver  {Punton  v.  Ztblej/,  19  How.  894). 

i.  TaUng  pr^Mty  from  Raa«iT«r. — Where  a  receiver  Is  in  posseed' 
property  whidi  \e  clamed  by  a  third  person,  the  proper  course  Is  to  apF 

KitioD  to  tbe  conrt  wlilch  appointed  tuch  reoeiver  Kr  an  order  on  him 
r  sucb  property  to  the  claimant,  an  attempt  to  obtain  pomesdon  b; 
acainat  the  receiver  Is  a  contempt  (pim*  t.  whilnty,  10  Abb.  890 ;  see  j 
CfOMon,  7  Paige,  018;  A&anj/  Giiy  Bank  v.  Schmyner/tom,  9  id.  373,  10  id 
Parker  v.  Broaniitg,  8  id.  888;  CAaaiauque  Co.  Bank  v.  Bi^,  19  N.  Y.  8 
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a.  ReccfTOT  reprcMnts  orediton. — The  rocdTer  does  not,  u  hu  been 
•Dmetime*  aappoaed,  merely  etaod  in  the  shoes  of  the  party  whose  estate  is 
entrusted  to  him,  but  he  represents  the  creditors  and  other  persons  interested 
therdn  (i\)r(«r  V.  (TtOiafn*,  S  How.  441 ;  S8elden.l4ai  Wa»ant.AUm.eBaTh 
544;  t?£MT.  JI^,8Coi]u.479;  ThlmoitoT. /WI,8  8elden,838;  Curfu  t. 
Itaeia,  16  N.  Y.  13 ;  Snmer  v.  BiU,  1  Bud.  0291  The  cue  of  Atmotir  t. 
WitMnt  (16  But).  294),  O^nor  t.  fbufer  (kL  800),  ue  oremiled  (IG  How.  85fi). 
o  iwoolver. — A  recdver  la  entitled  to  eommiasions  itt  the 


,  r  incmred  In  the  care  of   the  tntst 

property  (Bovm  f.  iMtw,  4  Abb.  71).  But  his  commiB^ons  are  intended 
by  hw  lo  be  A  fdU  compentation  for  his  perswiBl  Bervlces,  and  If  he  nets 
as  counsel  in  the  bndnesa  of  the  receivership,  be  is  not  entitled  to  Bpecial 
remanecation  beyond  taxable  fees  as  counsea  [Re  Bank  ot*  Niagmra,  6  Piuee, 
SIS). 

e.  Botnetlmes  in  the  ca^er  appointing  the  receirer,  a  clanse  is  inserted  limit- 
ing his  cmnpensation  to  such  as  'm  allowed  to  executors  and  admlniatratora ) 
in  wtiich  case  he  can  claim  only  five  per  cent  for  the  first  one  thoosand  dol- 
lars, two  and  a  half  per  cent,  on  the  next  four  thonsand,  and  oite  per  cent,  on 
the  re«due  {BennM  r.  Gluipin,  8  Band.  978). 

d.  Where  the  order  directs  the  money  to  be  deposited  fvna  time  to  time  as 
received,  and  the  receiver,  in  compliance  with  the  terms  of  the  order,  makes 
deposits  from  time  to  time,  each  deport  is  not  to  be  considered  in  the  liEht  of 
an  wmoal  rest,  for  the  purpose  of  calculating  the  commission  in  cases  where  It 
Is  limited  to  tiie  amount  allowed  to  executors  and  administrators  (BmrnaU  t. 
Clu^n,  8  Sand.  073) :  citing  with  approbation,  the  case  of  Tha  Btemitr  of  tht 
Bank<^  Niagara  fS  Psiee,  213).  But  if  the  receiver  renders  periodicai  ac- 
counts in  conformity  with  tlie  standing  rule  c£  the  court,  then  each  rendiUon 
of  account  may  be  regarded  as  a  rest,    (lb.) 

&  Where  an  order  was  made  bj  consent,  directing  the  receiver  to  pay  over, 
and  deliver  all  the  moneys,  property,  and  effects  in  his  hands  to  certtdn  of  the 
parties,  and  at  the  time  tiiere  were  book-accounts  and  other  things  in  action 
tmcouTerted  and  in  the  hands  of  the  receiver,  it  was  held  that  the  receiver  was 
entitied  to  his  commission  on  the  value  of  the  property  thus  unconverted;  and 
that  if  the  value  could  not  be  agreed  upon  by  consent,  the  court  would  order  a 
referraice  to  ascertain  the  value  (BmfMK  v.  CKapia,  8  Sand.  BTS;  seealaoin  Jb 
De  Fepiter,  4  Band.  Ch.  R  611). 

/.  RoooiTar  otaargaable  with  Intaract— A  receiver  who  mixes  the  trust 
fond  with  his  own,  or  with  other  moneys  held  in  trust,  or  usee  or  loans  the 
money  is  chargeable  with  interest  (Utiea  Iiu.  Q>.  v.  l4/neA,  11  Fuge,  520). 

g.  Rooelvcr'a  soootmta. — A  receiver  is  to  account  to  the  conrt  only.  He 
GAonot  be  compelled  to  account  and  sbow  his  boolm  to  a  party  in  Ihe  suit  (JftM- 
ffroM  V.  JWisft,  8  Edw.  Ch.  R  172). 

h.  A  report  upon  a  receiver's  accounts  need  not  be  confirmed;  and  cannot  be 
excepted  to.  A  par^  dlssatisQed  may  move  to  review  the  prindple  on  which 
the  aoconnts  are  taken  {Brown  v.  Brown,  2  Edw.  Ch.  R  621. 

i.  Order  far  reoslTea:  to  dlscharse  llena. — When  Judgment  creditors 
have  acquired  a  lien  upon  a  fimd  in  the  bands  of  a  receiver,  the  court  will  not, 
upon  their  petition,  make  an  order  upon  the  receiver  to  satisfy  the  judgment 
out  of  the  moneys  in  his  hands,  until  a  decree  has  been  mode  in  the  actjon  in 
whi<A  the  receiver  was  appointed,  and  notice  has  been  given  to  all  other  cre- 
ditors interested  in  the  distrlbntion  of  the  firnd.  But  In  order  to  protect  the 
petitioners,  an  order  will  tie  made  up<»i  the  receiver  forbidding  him  to  make 
ttuy  payments  oot  of  the  find  without  notice  to  the  petitioners,  or  their  at- 
torney, and  allowing  the  petitioners  to  institute  such  an  action  against  the 
recover  aiMj  other  jMrtles  as  they  may  be  advised  (Hiiibard  v.  ffwW,  3  Dner, 
eSS;  see  S*  Jn^ntAom,  2  Barb.  Ch.  R  8G). 

}.  Whan  a  reoelvar  may  sue  or  be  rood.— A  receiver  could  not  brtne 
^ectment  wlthoot  leave  of  the  conrt  (1  Ves.  jim.  105 ;  8  Bro.  C.  G.  88 ;  1« 
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Wend.  iW).  Nor  could  rat^  an  action  be  bnnigbt  agKliut  bim  wtlboat '. 
of  llie  court  (SVe«.  JuilSSS).  Norconld  be  maEe  an7  payment  (IM.  6-'7^ 
cannot  sue  In  a  foreign  Jurisdiction  for  the  property  of  tbe  debtor  of  k 
estate  he  b  tbe  recdrer  (Booth  r.  Clark,  17  Bow.  C.  B.  Bep.  BSi). 

a.  Commencing  an  actitm  afainit  a  recdver  as  Bach,  without  leave  of  the  i 
for  that  purpose  first  obtained,  U  a  contempt  {Tm/ler  v.  Baldmn,  14  Abb. 
De  Qreet  v.  Jay,  80  Barb.  468 ;  9  Abb.  806 ;  18  How.  131) ;  and  aae  Bail 
Deeereux,  1  Vernon  Ch.  Cas.  269),  and  prooeediogB  in  tbe  action  will  be  stt 
{LL)  Bat  it  has  been  held  that  leave  to  sue  a  recelTer  la  oaoally  grantt 
course,  and.  If  neceseair,  canbe  eianted  at  any  stage  of  the  actum  i  ani 
irregularity  in  euing  a  Tecdver  idthont  leave  (X  the  coart  Is  waived  b;  ai 
pearance  In  the  acUon  wltboat  objectioa  (iTuiMf  v.  Dana,  9  How.  4M ;  : 
Pdgfl,88B). 

b.  A  recdver  ibonld  apply  for  an  order  for  leare  to  sue  for  a  debt  IMi 
v.  Lyon,  16  Wend.  410;  Smith  v.  Woodruff,  6  Abb,  BS}.  Having  obti 
leave,  be  Is  bound  to  sne  (WinfiM  r.  Barm,  24  BarU  154).  And  if  bedoe 
obtain  leave,  and  ^ils  In  the  suit,  he  will  be  personaliy  iiatile  for  costs.  1 
where  a  receiver  had  prosecuted  an  action  as  each  receiver,  without  leav 

rt  for  tbat  purpoae  first  obtained,  and  liad  Uled  in  tbe  action,  on 

costs  ««^nBt  dim  "...       ...  .    .   .^.  . 

8 Code  Rep.  157;  Bmitht. 
intm,  21  How.  373). 

e.  A  receiver  mar  maintain  an  action  to  set  atdde  a  t^nduleut  asu^i 
made  I>y  a  par^  of  whose  estate  he  is  recover  (ibrtor  v.  ITtUMnM,  OSel 
142 ;  13  How.  107) ;  and  he  may  interplead  [yPii^fldd  v.  Amm,  34  Barb. 

d.  An  action  ag^nst  a  receiver  should  not  be  restrained  on  Qie  ground 
aformerjudgment  bas  distK>sed  of  the  matters  involved  in  the  action;  bu 
receiver  should  be  left  Co  set  that  up  as  a  tiefeoce  (JV  (^ax,  6  Abb.  SSS) 
should  an  injunction  issue  to  restrain  the  prosecntion  of  an  action  br  i 
ceiver,  commenced  by  leave  of  ihe  court :  tbe  proper  mode  of  restraintng 
is  by  application  to  the  court  appointing  him  for  instructions  ( Wi^fiald  v.  B 
24  Barb.  154). 

e.  A  receiver  appointed  In  another  State  may  sue  In  iiis  (diaracter  a 
cdverhithlBBtatelBunJIir  A.  J(^,29Bart).  98S;  andseefi^yl  v.  Thim 
1  Selden,  330). 

/  Wltat  attmiMT  Uie  nowiTBr  la  to  anplay. — A  receiver  shoold 
employ  a  person  to  bring  suit  for  him  as  such  receiver  who  has  been  empl 
for  either  of  the  parties  to  the  action  in  which  tbe  recover  was  appoi 
IWarren  v.  Sproyiw,  4  Edw.  Ch.  R.  416 ;  Se  Ain^,  1  id.  576 ;  Bay  v.  Mm 
a  id.  les ;  Btnion  v.  Z^>l/)S,  IS  How.  894).  If  he  docs,  tbe  proceedings  nu 
set  B^de  for  irregularity ;  but  tbe  irregularitv  is  so  &r  waived  by  appear 
without  objection  tbnt  on  a  motion  afterwards  made  to  set  aside  tbe  prot 
Ings,  the  courts  will  not  do  more  than  stay  the  proceedings  until  anc 
atUmey  is  substituted,  and  perhaps  saddle  the  plaintiff  wiQi  costs  ol 
motion,  (lb.)  The  rule  is  for  Che  benefit  of  tbe  parties,  and  a  stranxer 
by  the  receiver  cannot  raise  the  objectioQ  (tt'arren  v.  Sproffut,  11  Paige, 
Although  tbe  receiver  is  prohibited  from  employing  the  attorney  or  col 
of  eitber  of  the  parties  to  the  suit,  adversely  to  either  of  the  parties  to  the 
be  may  employ  tiie  attorney  or  counsel  of  either  of  Ibe  parties  in  a  math 
relation  to  tiie  Joint  ftind,  in  wblch  both  pialntlfh  and  defendants  are  i 
estud,  or  to  obtun  or  create  a  fund  for  the  J<^t  Iwneflt  of  both  parties  (Ba 
V.  Chapin,  8  Sand.  676 ;  Byekman  v.  Ambfu,  6  Puge,  548). 

g.  Chnnajng  rooeiTer. — It  is  by  no  means  a  matter  of  conrre  to  chaii 
receiver  upon  his  own  application.  He  must  ahow  some  reaaonabie  ( 
why  he  should  be  relieved  from  tbe  performance  of  duties  which  be  has 
untarlly  agreed  to  perfonn,  and  then  he  will  be  entitled  to  costs  of  his  a 
cation  (6  Had.  Ch.  R.  266  ;  Edw.  on  Rea  547) ;  and  especially  should  thi 
required  where  his  dischai^  and  the  appointment  of  another  m  bis  place 
inconvenience  parties  in  interest  and  third  persons  (Betn  v,  Tht  Ohdiea  I 
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4  Ed«.  Ch.  R.  B78V,  RelaUratship  to  one  of  the  parties  U  not  alone  a  gnmnd 
fivliiaremoT>l(W«(tM-v.  jSAttqw,  T  Abb.  93 ;  6  Abb.  133;  tee  1  BUnd,  427). 

0.  Tbe  emptoyment  by  a  receiver  at  the  Jadgmeat  debtor  to  collect  &  por- 
tbui  of  llM  eetaie,  U  not  tn  itielf  groDnd  for  remoring  the  receiver  (Am*  v. 
BrUoe,  IS  Abb.  ISO). 

h.  Ob  motion  to  Bubstinite  on«  pcnon  for  another  u  receiver,  the  reralarlty 
of  the  appointment  of  a  receiver  u  not  to  be  conndered  (FaiteU  v.  Taamadge, 
IS  Abb.  12). 

a.  DiBOharg  of  Reoelvar. — The  dlacontlnaanco  of  the  action  Is  not  a  dls- 
diaive  of  the  receiver,  but  on  its  dUcontinoance  he  mav  applr  for  a  diB(±arge 
{WiSlaide  V.  AndM^iuf,  3  Barb.  Ch.  R.  471). 

d  CkMrtB  agilnat  TeoeiveT. — A  receiver  standa  in  some  respects  on  the  same 
footing  as  to  CObU  as  an  executor,  he  ie  not  liable  for  costs  for  not  proceeding 
to  trial  where  aofBdent  reason  is  shown  for  the  omission  iSL  JiAn  v.  Dei^u, 
9HOW.84S;  see  note  to  §  SIT). 

«.  Reotiror  In  mortgage  oasea.— Iteceivers  In  mortgage  cases  are  atlewed 
wilb  great  caation,  and  will  be  appointed  onl;  where  there  la  a  clear  inade- 
qoM^  of  aecnrity,  or  the  rents  have  been  eipresslj  pledged  for  the  debL  The 
best  criterion  of  adequacy  or  Inadequacy  of  ,the  security  is  tJie  amount  of 
rental  (SholteeS  v.  SmiiA,  3  Ed.  Ch.  K.  588 ;  see  JenJdiu  v.  Hinman,  6  Paige,  SOfl ; 
HMtnghaiam  v.  CWdm,  4  Paige  ^fi;  Sua  Jtu.  Co.  y.  StObitu,  8  Paige,  665 ; 
BattJcqfOg^Mburyv.  Arnold,  aid.  S8;  Astm-Y.  SVrwr,  2  Barb.  444;  Warwr 
T.  Ooemurt  Sectir.  1  Barb.  88 ;  ^vtnnv.  BrUiam,  %  Edw.  Ch.  R.  314  ;  WiABtrtA 
Vin  Int.  Oo.  v.  Loud,  20  How.  SG). 

/  A  receiver  will  not  be  appointed  if  the  validity  of  the  mortgage  is  im- 
■pettiitA  (Leahy  Y.Arthur,  I  Hogan,  B3;  DaregY.Sa^,!  MoUoy,247). 

g.  A  recdver  of  chattel  property  held  by  a  mortgagee  in  possession  is  to  be 
<drected  only  Lucases  of  pressing  necessity  (/'olfffn  V.  .il«»**>ry  Iranint  Ur>.,  4 
Abb.  ZaS ;  rever^g  a  C.  4  i:ill39 ;  and  see  TAomp»OH  y.  Van  VMUm,  5  Duer, 
618 ;  5  Abb.  4fi8 ;  Bapard  v.  JflsOoai,  28  Barb.  4S1). 

k.  Rooflfvar  of  pBitoonhip— Upon  a  bill  filed  by  one  of  several  partners, 
to  close  up  a  partno^hip,  It  is  a  matter  of  course  to  appoint  a  recdver  *  •  • 
on  the  application  of  either  party  [partner]  {Marten  v.  Van  SehaUk,  4  Paige, 
480;  Z.0WT.  jt>nf,2Paige,810;  Omilding  r.  Bain, ^  Sand.  717;  WMteurrighi 
T.  aMipvn,  2  Barb.  879 ;  iWm  v-Hm^,  IT  How.  SIO:  Jadcton  y  De  Fareat, 
14  How.  81;  FfliKnnumv.ffason.  1  Bland,  438;  MeOradcenY.  Wan,  3  Sand. 
e88:  ir«nnv.ir<iM,3Edw.  Ch.R  139;  BoberU  Adm  v.  Lain,  4  Sand.  644; 
DfOon  V.  Horn,  S  How.  SS  \  Imta  v.  Landng,  1  Paige,  S88]. 

>.  The  prindpJe  on  which  the  court  interferes  between  partners  by  appoint- 
a  receiver,  Is  merely  with  a  view  to  the  relief  by  winding  up  and  disposmg  of 
the  concern,  and  dividing  the  produce,  not  to  canr  It  on  (IPatort  v.  Taylor,  \!i 
Ves.  10,  889 ;  Ocodman  v.  WkUannb,  1  Jac  &  W.  669).  Therefore,  as  a  geneml 
mle,  a  receiver  will  not  be  appointed  <rfa  subsisting  and  contiuuiuK  partner- 
sblp,  imleas  it  is  evident  a  dissolution  wtU  be  decreed  (Oamt»m  v.  WeaTi&r,  3 
£dw.  Ch.  R  885 ;  /adtom  t.  Be  Jbrvri,  14  How,  61).  But,  to  preserve  the 
gDod-will,  the  recdver  may  be  directed  to  carry  on  the  bu^ess  nntU  a  sale 
am  be  effected  (Marttn  t.  Van  Bchaiek,  4  Pdge,  479).  But  the  conrt  will  not 
continue  the  publication  of  a  political  newspaper  by  9  receiver  longer  than  is 
absolutely  necessary  to  prevent  a  sacrifice  of  the  property  (/d.) ;  nor  will 
it  continue  to  mn  steamboats  for  an  indefinite  time  {(^n«v.J)mi,HoplL  114). 

j.  There  is  no  ground  for  a  receiver  where  the  partner  applying  to  the 
court  bos  the  property  in  his  own  poesession,  and  the  other  does  not  object  to 
■och  poBsesmon  (SmthY.  Loum,  1  Edw.  Ch.  R.  88).  On  a  creditor's  hill  against 
two  partners,  one  of  whom  has  assumed  the  debt,  the  other  has  a  right  to  in- 
toA  that  the  recdvershlp  shall  be  extended  to  the  co-partnership  etiects,  and 
to  the  individual  property  of  the  owner  primarily  liable  {Smry  y.  Benry,  1 1 
I-iUgcSU). 

k.  Where  a  limited  co-partnership  becomes  insolvent,  and  the  members 
thereof  neglect  to  place  their  assets  in  the  hands  of  a  proper  person  to  dis 
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Mbnte  nUbl  j  Huong  the  crediton  of  anch  linn ;  mm  creditcr  U  entitle 
have  A  receirer  wpuiited  ( IF%d<rv^  *■  Siiajiian,i  Oub-STi;  and  tee  Xe 
Xw,  SAbb.  89;Xa«ia^T.  jranb,4E.D.  SmiUk,611i  1  Abb.  318;  WM 
&A%tfr.  6  Abb.l28;7  Abb.9a;»ndHiaa«>r(n«rT.  Truitte*  <ff  Gmitfolum 
Barb.  036). 

a.  nia  riiAta,  pow«i%  and  dtttJM  of  raoilTarB  of  iiMolv«id  or  dfiaol 
coipaiHtloiiB. — The  receiver  of  «n  insolveDt  corporation  repreeenU  boUi 
crediton  and  atocbboldera,  and  may  nsurt  their  rights  when  affected  b; 
n:atidul<nt  or  illegal  acts  of  the  institution.  And  whne  an  aaeociatiun  fbi 
under  the  generu  '^"V'ng  law,  being  insolvent,  transferred  to  one  of  iti 
rectors  certain  bonds  in  exchange  for  shares  of  its  own  stock,  the  transat 
-WM  adjudged  void,  and  it  was  held  that  a  receiver  of  the  buik,  suliaequt 
^tpointeii,  might  inaintain  a  suit  to  reclaim  the  bonds  for  the  beneQt  of 
creditorB  of  the  bank  (OUleH,  Iberiwr,  Ac.,  v.  Moody,  3  Cana.  47fl ;  TabaaA 
PM,  8  Selden,  828 ;  Bntetr  v.  Mm,  1  band.  639). 

b.  For  most,  if  not  for  all  purposes,  a  receiver  "  takea  the  place  and  st 
as  the  representative  of  the  company,"  He  is  as  much  bouna  by  a  eettlei 
which  the  componj  are  authorized  to  make  aa  waa  the  company  ttielf. 
would  be  strange  indeed  if  the  Ugal  acts  of  a  corporation  did  not  cind  tb< 
cdrer  of  its  effects.  If  the  rule  were  not  so  no  one  would  dare  ventur 
deal  with  a  corporation.  This  is  not  like  LeaviU  t.  Fahnar  (8  Corns.  19), 
OiZbtt  T.  Moodf/I^  479).  In  each  of  those  cases  the  act  of  the  company  w 
the  receiver  sought'  to  avoid  was  forbidden  by  law  ;  it  waa  an  illegal  act. 
case  otBronar  t.  fliatl  Sand.  829)  slanda  on  the  same  ground  (see  Hyi 
LjptiU,  4  Corns.  3»3 ;  ffoyt  v.  Tfiampim,  8  Sand.  418 ;  rev'Cl  Seldeu,  320 ; 
Unjc  V,  Morrii  Cayuxl  BinWnff  Co.,  8  Green's  Ch.  R.  400),  The  receiver  "  i 
&ct  a  trustee  not  only  for  the  stockholders  but  creditors  also  "  (8  Corns. 
(Gardner,  J.     Iblmoffe  v.  i^,  3  Selden,  347.) 

0.  A  receiver  of  a  corporation  is  vested  with  all  the  ri^ts  of  action  w 
the  company  had  when  he  was  appointed,  and  he  can  bub  for  a  tort  comm 
befbre  his  appointment  (OiBett  v,  fairefUld,  4  Denlo,  BO;  Brovcr  v.  H' 
Sand.  629). 

d  It  is  the  duty  of  the  receiver  of  an  insolvent  corporation  U>  require 
•olvent  BtocUu^erH  to  pay  up  the  balance  due  from  them  on  their  s 
(f)nU(T..a^i<>fair,  1  Bait.  OlR  122;  and  see  JTotA^nv.  Fb'rJoot,  9  Paige, 
He  may  allow  every  claim  against  the  corporati(»i  which  be  is  satisfit 
JosUy  due  {AUerneg  Qtnarai  v.  Life  db  Fin  Int.  Co.,  4  Paige,  234).  Be  maj 
charge  sobosting  policies,  but  not  reinsure  {Be  Croton  Ini.  Oo.,  S  Barb.  Cfl 
042).  And  he  may  apply  for  a  warrant  to  bring  up  for  examination  any 
SOD  who  Is  Indebted  ui  the  corporation,  or  who  hu)  property  belonging 
in  his  custody  (AaU<  v.  BatUdan,  1  Corns.  830). 

t.  The  provlsiou  of  the  revised  statutes  anthoTisinf  the  recdven  of  L 
vent  corporations  tu  sue  for  and  recover  any  sum  remaining  due  npon 
share  of  its  capita!  stock,  is  merely  a  cumulative  remedy.  And  the  rule  1: 
same,  whether  the  stock  be  held  by  any  original  Mockholder  or  by  an  assi 
(ifann  v.  CuTri»,  2  Barb.  2M> 

/.  The  depoMt  notes  of  a  mutual  insunnoe  company  «n  ita  c^rftal,  anc 
receiver  should  collect  them  ( Van  Buren  v.  Ghenai^  Mvtual  bu.  Oo. 
Barb.  S7I). 

p.  A  leodver  may  be  invested  by  the  court  with  asnieralpowertocoii: 
mise  disputed  clums  (Bt  Cfolon  Int.  Co..  3  BartL  Ch.  ft.  643).  There  cai 
no  compromise  without  the  consent  of  the  receiver  {Atty  Oen'l  v.  L^fi  A 
Iru.  Oo.,  4  Paige,  224). 

A.  The  receiver  may,  under  the  direction  of  the  court,  continue  a  suit  • 
meuced  by  the  insolvent  company  In  its  ovrn  name,  befbie  his  appoint 
(liUmage  v.  -ftK,  9  Paige,  410). 

t  Where  a  moneyed  corporation  bad  traoBferred  its  picperty  on  a  con 
it  bad  no  power  to  make,  and  become  lusolvent,  held  that  its  receiver  c 
reclaim  the  property  [Tatniiat  v.  PfB,  8  Selden,  S2S ;  and  see  OmeU  v.  M: 
8  Corns.  479,  reverabg  9  Barb.  VIS). 
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§  S44.]  BECBITBB.  4S0 

a.  &  receiver  appointed  under  tbe  4lBt  section  of  the  KTlaed  statutM  (3  R 
S.  464),  nolem  hla  powers  are  reethcted  bj  the  order  appointing  him,  is  sbao- 
Intel;  vested  with  ail  the  property  and  eueOa  of  the  corporation,  and  has  flill 
poirer  to  sell  tu)d  dispose  of  the  same,  and  to  settie  its  aSUra  (Verplank  t. 
MereantiU  Int.  Co.,  3  Prige,  448).    But  a  receiver  appointed  on  tlie  application 


is  fiOBferred  apini  him  by  tike  order  of  the  court  {Id. ;  Mann  t.  Jtrnti,  S  Corns 
415).  »~  J 

ii  A  recetTsr  appointed  in  proceedinss  taken  underlAwsof  18a3,p.  918,ch. 
400,  §  9<[,  to  dose  the  bu^eae  of  a  Ore  Insurance  company,  should  be  reqaired 
to  gire  security  {Ba  Afe^mtM  Fire  Int.  Co.,  5  Abb.  444). 

e.  A  receiver  of  an  insolvent  mntual  insnrance  company  la  entitled  to  his 
conuniaaion  cm  the  whole  amount  of  the  premium  notes,  whether  ho  collects 
them  wholly,  or  collects  aMeaaments  merely  for  tbe  full  Hatisfkctioii  of  the 
debts,  Ac,  and  then  auirendera  them  {Van  Bunn  v.  ChenaTujoMut.  Int.  Co.,  13 
Barb.  OH). 

d.  Receivers  appointed  noder  the  86th  section  of  the  proviaions  of  the  re- 
Tlaed  statutes  entitled  "  Of  proceedings  against  corporations  in  equity  "  (3  R. 
8l  464).  have  no  "  other  or  greater  powers  than  receivers  la  ordinary  credilwrf 
suits  "  (ifann  v.  Penti,  8  Coma.  428).  Such  receivers  are  under  the  power  of 
tbe  court  (Be  Globe  Int.  Co.,  0  P^ge,  102.  See  Damlrman  v.  Bn^re  MS,  IS 
BarbL  Sil;Be  Van  Atkn,  87  Barb.  826). 

t.  A  receiver  of  the  efitecta  of  an  insolvent  corporation  of  another  State,  ap- 
pointed under  the  laws  of  nich  State,  mav  dispose  of  property  of  such  corpor- 
ation situate  within  this  Stale,  and  of  deota  due  mich  corporation  from  resi- 
dents of  thia  SUte  {Hoi/I  v.  'lAompaon,  1  Bclden,  820,  rev'g  3  Sand.  41S}. 

/  In  the  appointment  of  a  receiver  under  a  R.  B.  464,  "  of  proceeedinga 
a^nat  corporations  in  equity,"  the  Supreme  Court  acta  aa  one  of  general  ior- 
iadiction,  and  not  as  exerci^g  a  special  statutory  power  IBaiu/gv.lhuJanMtd, 
IB  N.  Y.  B93). 

g.  Chapter  71  of  Laws  of  1853,  relating  to  recavers  of  insolvent  corporv 
tlons,  is  not  nnconstitutional  in  relation  to  its  operation  on  corporationa  not 
before  dissolved.    (Id.) 

Jl  See  laws  of  1853,  ch.  71,  amended  laws  1880,  ch.  408,  to  bdlitats  the  col- 
lection of  debts  against  corporations  (Be  CampbM,  IB  How.  481). 

i.  Receiver  in  action  agtunet  manufacturing  corporation  (GaUBog  r.  U.  & 
euam  Sugar  B^fbuttg  Co.,  13  Abb.  311 ;  80  Baib.  356). 

^.  As  to  receivers  in  actions  in  the  nature  of  creditors'  btUs  and  in  proceed- 
ings supplementary  to  the  execution,  see  supplementary  proceedings,  port  /  and 
see  Zmi  T.  MeQuem,  16  How.  818 ;  Segmoiir  v.  Wiltim,  id.  359. 

k.  Order  to  pay  amotint  admitted  to  be  due.— The  order  was  made  where 
It  appeared  that  the  pl^ntifF  deported  money  with  Uie  defendant,  to  pay  fi)r 
him  to  a  third  party  (the  deftnitont  being  surety  for  the  payment  thereof  to 
•Dch  third  party),whlch  money  was  in  the  defendant's  possesaion  (fiurAon*  t. 
Qu^,  4  Sand.  700).  Also  where  there  was  no  defence  other  than  a  counter- 
claim, lew  by  $310  tlian  the  sum  claimed  by  Uie  plaintiff,  the  defendant  served 
an  offer  for  Judgment  for  (810  {Mei/eri  v.  TVimMn,  1  Abb.  330  ;  3  £.  D.  Smith, 
•07).  Also  when  a  ftmd  in  litigation  has  been  brought  into  court,  and  the  de- 
fendant, in  his  answer,  admits  that  a  part  of  tbe  fbnd  la  due  to  the  plaintiff, 
disputing  Ilia  clslm  to  the  residue  [Menitt  v.  Thom-pton,  10  How.  428 ;  1  Abb. 
223 :  3  E.  D.  Smith,  009).  And  so  where  a  surviving  partner,  defendant,  ad- 
mitted having  in  his  hands  partnership  taoAa  belonging  to  the  estate  of  his 
decMsed  partner,  although  there  were  outatanding  debts  against  the  Arm,  the 
plaintiff^  ving  security  lo  contribute  to  Uie  payment  of  such  debts  {Bel)wl*  v. 
Law,  4  band,  6^).  The  fact  that  before  action  the  plaintiff  had  offered  ta 
pay  the  amount  admitted  due,  la  no  reason  for  refusing  to  malie  the  order 
(QuinfanJ  V.  SeatT,  8  E.  I>.  Smith,  814 ;  1  Abb,  863 ;  JfemU  v.  TKomften.  8  B. 
D.  Smith,  S99 ;  1  Abb,  223  ;  10  How.  438 ;  Mentn  v.  Trimiiie,  1  Abb.  230 ;   3 
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B.  D.  BmltlL  Wh  Bee,  however,  Smith  y.  (Htm,  4  Band.  711 1  St.  Jolti 
TTtoTM,  2  Abb.  16$.  The  order  will  be  made  where  one  of  serenl  caoMi 
action  ii  admitted  {QuirUard  v.  &a>r  S  K  D.  Bmith,  S14 ;  1  Abb.  398 ;  JBi 
V.  irM«Aiifn,ie  How.  1S8;  lYaeg  v.  Hun^rm,  S  Bow.  166).  Where  in 
action  on  contract  Uie  defendant  makee  an  oner  pursuant  to  section  S8S,  wl 
is  not  accepted  he  mar  be  ordered  to  pay  the  pluntiff  the  amount  of  i 
offer  (Dutmbury  t.  Wooduard,  1  Abb.  4^. 

a.  Tbe  order  made  ia  Sauton  t.  Ctmkta,  1  Abb.  338,  was  B^  (o  hare  t 
improvMentlj  Issued.    (10  How.  67). 

b.  The  order  waa  refiued  where  the  answer  transrersed  the  pl^tifTs  d 
as  stated,  and  then  stated  that  tb«  work  was  not  worth  more  than  a  cer 
sum,  leas  than  that  cbumed  (iMon  t.  FMji,  i  Sand.  073).  Also  where  tbe 
IbndantB  admitted  thej  had  the  tiiad  tbe  plaintiff  WHwht  to  liBVe  paid  ore 
him,  but  ther  were  ignorant  whether  it  iMlonged  to  nim  or  to  a  third  p 
who  clamed  it  and  uked  leave  to  pay  tbe  money  into  court  (Bender  v.  B 
wwd,  IS  How.  asS). 

«.  On  motion  to  strike  out  part  of  an  answer  and  for  Judgment  on 
gnmid  of  the  MTOlonsneas  of  Um  reddae  of  the  answer,  the  court  ma;  di 
ue  defendant  to  satisAr  tlie  amonnt  admitted  by  tbe  answer  to  be  due  (^oa 
T.  On>/,2SHow.  10^ 

d.  A  part  or  an  entire  demand  admitted  by  tbe  answer  to  be  due,  may 
ordered  to  be  paid,  and  payment  to  be  enforced  as  a  judgment  Tboa,  in 
action  on  a  nole  for  (3A1,  the  answer  admitted  (376  to  be  due ;  on  motion 
the  plaintiff,  the  defendant  was  ordered  to  pay  Iho  sum  ao  admitted  due, 
that  payment  might  be  enforced  as  a  Judgment  (Ouiet  t.  Murphf,  11  Sow.  4 
and  to  the  like  effect  is  Baker  v.  UtitAaum,  1  Hilton,  MS  i  contra,  see  Bum 
Mxieha^  16  How.  108). 

«.  Rale  K,  allowing  twenty  days  for  the  payment  of  costs  Ac.,  imposed 
an  order,  baa  no  appUcation  to  an  order  to  pay  a  smu  admitted  du&    (Id.) 

Bee  sect  346,  post. 

/  Oidar,  how  ouloroed.— When  an  order  is  made  to  satisty  die  part  of 
plaintiff's  claim  admitted  by  the  answer  to  lie  due,  and  sucb  oraer  is  person 
■erred  on  the  defendant,  and  he  refliaes  to  oliey  it,  he  may  be  attacbed  fbr 
disobedience,  and  if  he  does  not  show  an  excuse  for  it,  mav  be  punished  as  t 
contempt  (MBgen  y.  TrinMn,  1  Abb.  399 1  8  B.  D.  Smith,  AOT).  The  apoar 
eontonpt  may  lie  purged  by  showing  inability  to  pay,  unless  he  has  Tolun 
Uy  disabled  himself ;  and  the  creation  of  tbe  disabiUty  Is  Itself  acontumaci 
act  (U. ;  QuitHard  v.  Sfx/r,  8  E.  D.  Smith,  614). 

g.  If  the  aoticm  is  one  on  contract  for  the  payment  of  money  only,  the  oc 
may  order  the  amount  admitted  to  be  due  to  be  satisfied  by  an  execution  (f 
Ml  T.  Meaellam,  IS  How.  193).  SmU^,  it  wIU  not  enforce  by  attachment  f 
ment  of  an  amount  admitted  due  in  any  caae  in  which  on  a  final  judgment 
plaintiff  would  not  be  entitled  to  an  execution  ag^nst  the  person  (Latu 
Zmw,  llHow.  3Q0;  2  Abb.  129;  Batunnx.  AiiuiSe,2a  Barb.  199;  Mernt 
2%nnp«m,  8  E.  D.  SmiUi,  600 1  1  Abb.  223 ;  10  How.  428). 

A.  AppMl  from  order.— An  order  Erecting  the  defendant  to  pay  tbe  amo 
admitted  dne  by  the  answer,  is  an  appealable  order  (MerriU  t.  Thotnpiot 
Abb.  338 ;  8  E.  D.  Smith,  600 ;  10  How.  428).  But  whether  on  appeal 
general  term  will  review  the  discretion  exercised  at  special  term  in  respec 
tbe  temu  or  eoitdili/mM  upon  which  such  order  should  tie  etanted,  wh 
no  right  of  the  appellant  and  no  rule  of  law  is  violated— fusrv^   It  seems  i 
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(>f  the  Trial  and  JudgmejU  in  CivU  Actions. 

Chaptxb  L  Judomzst  dpoh  pailusb  to  anbwxb. 

n.  Ibbues  and  TBS  kiODK  orr  trial. 

m.  Tbul  bt  jtrt. 

IV.  Tbul  bt  thr  coitrt. 

T.  Trial  bt  bepkrbgb. 

VL  TsR  HABinm  or  BNTSBma  judombiit. 

Chapter  L. 

Jud<itment  wptwt  failure  to  tmewer. 

Beotkoi  340.    Judgment  deflned. 

246.  judgment  on  foUura  of  defendant  to  uuwer,  or  for  exoeM 

over  ccuRter-cl&lm. 

247.  Judgment  oa  MtoIoiu  demurrer,  amwer,  or  repl^. 

§  245.     [201.]     Judgment,  what. 

A  judgment  is  the  final  determination  of  the  rights  of  the 
parlies  in  the  action. 

a.  A.  discontinuance  li 

in  the  action  {OneluU  v.  , 

ftmd  be  paid  into  court  to  await  a  Tartlier  order  (Gray  t.  Cook,  34  How.  4 

b,  A.  determination  on  a  motion  under  §  247  is  a  jui^ment  {BabeTl*  y.  Mot- 
n»n,  7  How.  see  1  see  bowever  note  to  Bubd.  4  of  §  S07,  pott). 

«.  As  lo  wbat  Is  B  Judgment,  and  the  distinction  between  a  Judgment  and 
an  order,  see  note  to  ^  «J0,  jiotl. 

§246.  [202.]  (Am'd  1849,  1851,1858.)  Jvd^ient  on  fail- 
ure of  defendant  to  answer  ;  or  for  excess  over  counierdaim. 

Judgment  may  be  had  if  the  defendant  fail  to  answer  the 
complaint,  as  follows: 

1.  In  anj  action  arising  on  contract  for  the  recoverf  of 
monc^  only,  the  plaintiff  maj  file  with  the  clerk  proof  of  per 
Bonal  service  of  the  enrnmona  and  complaint,  on  one  or  moro 
of  the  defendants,  or  of  the  sammone  according  to  the  provi- 
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flions  of  eection  130,  and  that  no  aosirer  has  been  rdceired.  Th* 
clerk  shall  thereupon  enter  judgment  for  the  amount  mcntionec 
in  the  anrnmona,  against  the  defendant  or  defendants,  or  against 
one  or  more  of  several  defendants,  in  the  cases  provided  for  ii 
section  136.  Bnt  if  the  complaint  be  not  sworn  to,  and  Bncl 
action  is  on  an  inatrument  for  the  payment  of  money  only,  th( 
clerk,  on  its  production  to  him,  shall  assess  Ihe  amount  dne  t< 
the  plaintiff  thereon ;  and  in  other  cases  shall  ascertain  the 
amount  which  the  plaintiff  is  entitled  to  recover  in  such  action, 
fkim  his  examinstion  under  oath,  or  other  proof,  and  enter  the 
judgment  for  the  amount  so  assessed  or  ascertained.  In  case 
the  defendant  give  notice  of  appearance  in  the  action,  he  shall 
be  entitled  to  five  days'  notice  of  the  time  and  place  of  sncb 
assessment. 

Where  the  defendant  by  his  answer  in  any  such  action  shall 
Dot  deny  the  plaintiff^s  claim,  bnt  shall  set  np  a  counter-claim, 
amounting  to  less  than  the  plaintiff's  claim,  judgment  may  be 
had  by  the  plaintiff  for  the  excess  of  said  claim  over  the  said 
counter-claim,  in  like  manner  in  any  snch  action,  npon  tlie 
plaintiff's  filing  with  the  clerk  of  the  court  a  statement  admit- 
ting each  conn ter -claim,  which  statement  shall  be  annexed  to 
and  be  a  part  of  the  judgment- roll. 

3.  In  other  actions  the  plaintiff  may,  upon  Uie  like  proof 
apply  to  tlie  court  after  the  expiration  of  the  time  for  answer- 
ing, for  the  relief  demanded  in  the  complaint.  If  the  taking  oi 
au  account  or  the  proof  of  any  fact  be  necessary  to  enable  the 
conrt  to  give  judgment,  or  to  carry  the  judgment  into  affect 
the  conrt  may  take  the  account  or  bear  the  proof,  or  may,  in 
its  discretion,  order  a  reference  for  that  purpose.  And  where 
the  action  is  for  the  recovery  of  money  only,  or  of  specific 
real  or  persomil  property  with  damages  for  the  withholding 
thereof,  the  court  may  order  the  damages  to  be  asseeaed  by  a 
jury,  or,  if  the  examintion  of  a  long  uccouut  be  involved  by  a 
reference  as  above  provided.  If  the  defendant  give  notice  ol 
appearance  in  the  action  before  tlie  expiration  of  tlie  time  for 
answering,  he  shall  be  entitled  to  eight  days'  notice  of  the  tim« 
and  place  of  application  to  the  court  for  the  relief  demanded 
by  the  complaint. 

8.  lu  actions  where  the  service  of  the  summons  waa  by 
publication,  the  plaintiff  may  iu  like  manner  apply  for  judg- 
ment, and  the  conrt  must  thereupon  require  proof  to  be  made 
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of  the  demand  mentioned  in  the  complaint,  and  if  the  defend- 
ant be  not  a  resident  of  the  State,  mnat  reqaire  the  plaintiff  or 
hie  agent  to  he  examined  on  oath  respecting  any  payments  that 
have  been  made  to  the  plaintiff,  or  to  anj  one  for  hia  nae,  on 
account  of  ench  demand,  and  may  render  judgment  for  the 
amoont  vhich  he  is  entitled  to  recorer.  Before  rendering  judg- 
ment the  court  may,  in  its  discretion,  require  the  plaintiff  to 
cause  to  be  filed  sstisfactory  security,  to  abide  the  order  of  the 
court  touching  the  restitution  of  any  estate  or  effects  wluch 
may  be  directed  by  such  judgment  to  be  trausferred  or  delivered, 
or  the  reatitntion  of  any  money  that  may  be  collected  nnder, 
or  by  virtue  of  such  judgment,  in  case  the  defendant  or  his 
representaliTee  shall  apply  and  be  admitted  to  defend  the  ac- 
tion, and  shall  succeed  in  such  defence. 

a.  As  to  Judgmeot  for  wmt  of  ui  answer  alter  service  hj  publication,  aea 
Bole  26 ;  In  action  for  forecloanre,  see  Rnle  71 :  for  a  divorce.  Rule  6$ ;  for 
partition,  aee  section  448,  ptM  ;  in  ejectment,  section  406,  potfL 

b.  Pro^  that  no  onawer  haa  bs«n  reoelTOd. — "  Tlie  intent  of  tbe  eod« 
le  Uiat  the  plaintiff  sball  show  to  the  court,  thut  wJien  he  makes  bis  Bpplic»- 
ttoQ  DO  auBwer  lias  been  served  on  him  "  (Brian  y.  Ca»ep,  2  Abb.  416).  And, 
therefore,  where  the  application  fbr  ludgmeat  was  founded  on  on  affidavit 
that  no  answer  iiad  been  received,  which  was  sworn  more  than  five  jeocs  b»- 
fore  making  the  application,  the  application  was  refused.  {Id.)  The  proof 
used  not  necesBarilj  be  by  affidavit  {PAiUipi  v.  PraaoU,  S  How.  430). 

e.  TheplalntUTcannot  take  Judgment  if  a  demurrer  hue  been  served  {Broad- 
kead  r.  Broadhead,  4  How.  808 ;  8  Code  R  6).  But  if  the  defendant  has  ds- 
muired  end  the  demurrer  has  t>e«n  ovemiicd,  or  there  la  a  direction  for  judg- 
ment under  section  247;  there  is  in  that  case  a  IMlure  to  answer ;  and  the  lln 
proceedings  may  be  bad  as  where  neither  answer  nor  demurrer  ia  put  in  (ffnjr 
T.  «ajp«f  SHOW.  80:  Aymart.  CAom,  I  Code  Rep.  N.  a  111 ;  Suawv.JTtp, 
2  Abb.  883 ;  13  How.  843 ;  S  Duer,  646). 

d.  Where  two  defendants  were  sued  on  a  joint  liability,  sod  one  answered 
aod  tbe  other  made  default,  on  the  trial  plalniifF  took  judgment  against  both 
defendants — beM,  that  he  waa  regular,  and  that  in  such  a  case  no  sffldavit  of 
DO  answer  having  been  received  waa  jie<X6s»iy  WaUin  v.  BiUingt,  13  How.  511 ; 
B.  C,  4  Abb.  348  i  aD<)  see  Slmyltr  v.  Smith,  2  Bosw.  67S).  Thus,  in  an  action 
against  the  maker  and  iodorsers  of  a  promisBoiy  note,  the  indor^ra  (Fowler 
ft  Billings)  being  partners,  and  the  InaorsemeDt  being  in  their  firm's  name,  all 
tbe  defendants  were  served  with  tbe  snmnkons.  BlIlWs  did  not  defend ;  the 
Other  defendants  answered  and  defended  separately.  The  cause  was  brought 
to  trial  OD  the  iasues  r^sed  by  the  defendants  who  answered.  On  the  Mai 
there  was  a  verdict  for  the  plamtiff,  and  the  jury  then  and  there  assessed  tha 
damages  against  Billings,  Judgment  was  entered  against  all  the  defendants, 
and  without  any  affidavit  that  the  defendant  Hillings  had  not  answered.  Sub- 
sequently BUllngB  moved  to  set  aside  the  judgment  for  irregularity,  on  tha 
gronnd  that  the  judgment  roll  couttdned  no  affidavit  of  do  answer  having  been 
recdved  from  bhn.  Motion  was  denied,  it  bein^  bcid  that  In  such  a  case  no 
inch  ^davit  was  necessuy.  It  was  ftirlher  held,  that  If  such  an  affidavit  waa 
Id  fiict  necessary,  the  id^ttlT  might  be  permitted  to  supply  the  defect ;  and 
■BeH«Jv.J*«>M,lBoew.  570;  JonetY.  U.  3.  S'~'- "-  'i^--  "" 


I.  If  a  judgmeDt  is  entered  without  an  affidavit  of  no  answer  having  been 
received,  it  is  an  irregnlatily  in  a  matter  of  practice  only,  and  fbmle^es  — 
ground  tta  an  appeatfrom  the  judgment,  at  least  to  the  a 
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Un  Y.  BSIingt,  IS  N.  T.  (SSSSx.    The  proof  of  Benioe  Bbonld  be  Inserted  In  Uuj 
]udffnein  roU  (Jfaajiniw  t.  Jfrtjtv  qT-*:  K  17  Abb.  86). 

n.  Jndgment  asBlnst  one  of  aerend  defandjinta. — "  The  right  to  take 
Jodrment  ae^iut  one  defendant  on  dirfault,  bdbre  tho  other  has  answered  or 
auae  deAuIt,  only  appUee  to  casea  where  a  several  Judgment  ia  proper,  and 
cannot  au^orize  a  judgment  u^nst  both  defendants,  even  ao  &r  aa  to  aOect 
only  partnership  propBrtj."  And  in  tut  action  on  contract  against  defendants 
jotntlf  liable  ao  Jnc^ment  can  r^nlarij  be  entered  until  (he  time  to  answer, 
of  all  the  detendaula  serred,  has  expired  {Jaeq^ia  t.  Gnenwood,  1  Abb.  230); 
andlf  one  of  two  defendants  Jointly  liable  answer,  nnd  one  doeenot,thep]un- 
-" it  the  I ■ 


tiff  CAOOot  take  Judgment  afalnst  the  defendant  who  doee  not  answer  until  the 
Issue  raised  br  the  defendant  who   does  answer  is  dispoeed  of  {GaQiA  r. 
Xotwn,  4  Abb.  848 ;  a  0.,  13  How.  SlI ;  SZuyCn-  v.  Bmiih,  2  Boew.  S7S). 
b.  Ord«r  fix  Jodi^snt — A  jadgment,  except  In  the  cases  spedfled,  cannot 


De  entered  wlthoat  the  order  of  the  court  {Beach  t.  Bhaa,  4  Barb.  288). 

0.  D«at2iof  dafandant — Where  a  defendant  dies  after  being  scrred  with 
proceee,  and  before  his  time  to  answer  expires,  the  plaintiff  cannot  enter  Judg- 
ment in  the  action  {BwtAvrg  t.  Ik^Un,  VI  Abb.  8fl,  mXs). 

A.  Wliare  apfdloatian  for  Jod^jnant  la  to  be  made. — The  application  for 
Judgment,  in  actions  within  the  second  subdiTision  of  this  section,  must  be 
m^  at  n»ecial  term  (Aynn  y.  lieOanru^  1  Band.  709 ;  1  Code  Rep.  93 ;  Aymar 
Y,  Oham,  12  Burb.  801).  And  such  application  may  be  made  at  any  special 
term,  in  the  district  embracing  the  county  in  which  the  action  is  triable,  or  In 
ao  aqjolning  COimty ;  such  application  may  also  be  made  at  a  circuit  court  in 
Qi/B  county  In  whicn  the  action  is  triable ;  but  when  a  reference,  or  a  writ  of 
inquiry,  sliell  be  ordered,  the  same  shall  be  executed  in  the  county  in  which 
the  action  Is  triable,  unless  the  court  otherwise  order,  (Rule  24.)  In  the 
superior  court,  an  application  for  Judgment  may  be  made  at  chambers  {Pvri«r 
T.  X«n(,a  Abb.116;  4  Duer,  671). 

«.  Wlien  notioe  o(  tlie  KppUoMon  mnat  be  bItbd. — In  all  actions  on  con- 
tract to  recoyer  money  only  (eic«pt  actions  on  an  inBlrument  for  the  payment 
of  mtmey  only),  where  the  complaint  is  not  yerifled,  the  clerlt  U  to  sscertain 
by  the  examination  of  the  pl^liff,  under  oath,  or  by  other  proof,  the  amount 
which  the  plaintiff  b  entitled  to  recover  (Cook  v.  Pmtroji,  10  How.  108).  And 
if  the  def^dant  has  given  notice  of  appearance,  five  dayi^  notice  of  such 
asoertainment  is  indispensable  (lb.)  And  where,  in  an  action  on  a  promissory 
note,  the  complaint  purported  to  be  yerifled,  but  In  fact  was  not  yerifled, 
what  purported  to  be  a  yeridcatloo  being  a  nullity,  the  defendant  gave  notice 
of  appearance,  but  did  not  put  in  any  answer,  and  the  plaintiff,  without  any 
notice  to  the  defendant,  entered  up  nis  Judgment,  It  was  held  that  the  Judg- 
ment was  IrrecnloT,  and  that  notice  should  haye  been  glyen  to  the  defendant 
IVanSbm  y  .Monlgomery.,  B  id.  338).  Where,  tf/tn*  the  time  for  answering 
had  expired,  the  defendant  serred  notice  of  appearance,  and  a  demand  of  a 
copy  of  tlie  complaint,  and  the  plaintiff  on  the  same  day,  but  after  the  receipt 
of  such  notice  of  appearance,  entered  Judgment,  it  was  held  regular,  and  that 
he  was  not,  under  the  drcumstancee,  bound  to  delay  the  entry  of  Judgment 
for  the  purpose  of  giving  notice  of  assessment  of  damages  ( Whitt  y.  I^athtr- 
tbmJiaagk,  7  id.  BST).  The  practice  on  this  point  rem^s  substantially  as 
nnder  ttie  former  mtem ;  and  there  a  notice  of  retainer  not  served  until 
after  de&olt,  might  be  disregarded  {Lj/nd  y.  Wett,  13  Wend.  8S6).  Where  a 
notioe  of  appearance  is  not  given  until  after  the  application  for  Judgment,  the 
plaintiff  la  not  bound  to  serve  the  defendant's  attorney  with  notice  of  the  as- 
imenl  of  damages  {Lffnd  v.  Wxtt,  18  Wend.  333),  In  an  action  on  con- 
it  to  recover  money  only,  and  tixe  complaint  yerifled,  the  defendant  gave 


X  of  appearuice,  but  md  not  answer ;  and  at  the  expiration  of  the  time 

JBwer,  the  plaintiff  took  Judgment  without  any  notice  to  the  defendant 

It  was  held,  that  he  was  regular,  and  that  the  defendant  was  not  entitled  U 


any  notice;  thst  in  such  a  case  there  was  no  assessment  [Dix  y.  Paimer,  8 
Code  Rep.  814 ;  5  How.  288 ;  SottAwrA  v.  Ourtit,  9  ».  271). 
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order  was  on  motion  set  adde  ( JbUui  v.  Kip,  2  Abb.  882  -,  19  How,  S42).  In 
an  action  againxt  a  common  carrier  for  k»a  of  goods,  where  tlie  defendant 
appeared,  but  did  not  answer  in  due  time,  and  the  plaintiff  took  judgment 
wnhoQt  any  notice  to  the  defendant,  the  court  set  aside  such  juogment  aa 
irregnlar  (Oor  v.  MaOoty,  1  Code  Rep.  136 ;  F^fon  t.  Jhid»i>n  ILS.B.  Gii.,9 
How.  808).  Both  these  cases  proceeded  on  the  ground  that  an  action  against 
a  common  cairter  fbr  the  Iom  of  goods  sounded  In  tort  and  not  in  contract. 
But  in  CbinpMI  v.  iVWiu  (4  Selden,  480),  the  court  of  appeals  held  that  a 
daim  ag^st  a  common  earner  for  the  loss  ofgoods  intrusted  to  him  to  cairj 
is  a  claim  aiising  upon  contract.  Trap  y.  y^.  T.  A  Brie  H.  B.  Co.,  1  Code  Bep.  " 
N.  8.  884;  fl  How.  337,  was  a  suit  against  common  carriers  for  the  non- 
deliTery  of  goods  entrusted  to  them  to  can^ ;  and  it  was  held  that  it  was  an 
action  to  recover  money  only,  and  was  within  the  1st  HnbdiTiaion.    It  does 

notara""-  "■ "--'  ■" " '-    '     *" .-.-  . -^-.  -t- 

defend) 

A.  Where  a  defendant  demurs  to  the  complaint.  It  is  sn  appearance,  and 
altbourii  such  demurrer  tie  set  aside  or  held  to  he  (HtoIods,  the  defendant  is 
nerer^eleBs  entitled  to  notice  of  the  assessment  of  damages  or  of  the  smonnt 
due  the  plaintiff,  in  like  manner  as  if  he  had  given  a  dmple  notice  of  appear- 
ance (JTtfw  V.  Stafford, ,  S  How.  80 ;  Atftiur  v.  Chtua,  X  Code  Rep.  N.  S.  141 ; 
tioOiUT.  ftFV.a  Abb.  883;  13  How.  843  ;  GDuer,  646). 

e.  And  where  in  an  action  on  a  promisson'  note  llie  compl^t  was  not 
verified,  the  defendant  demurred  to  the  complaint,  and  the  plaintiff  obtained 
a  direction  for  judgment  under  section  347,  unless  the  defendant  put  in  an  an- 
swer within  ten  dajs.  The  defendant  did  not  answer  within  ten  days ;  and 
thereupon  the  plaintiff  gave  the  defendant's  attorney  notice  of  at^ustlng  costs, 
filed  with  the  clerk  an  affidavit  stating  the  direction  made  by  the  Judge,  that 
ten  days  bad  elapsed,  and  that  no  answer  had  been  pnt  In,  bad  the  amount 
due  on  the  note  assessed  by  the  clerk,  and  entered  a  final  judgment  for  the 
amonnt  so  aaseased.  No  notice  or  assessment  of  damogee  was  given  the  de- 
fendant's attorney.    The  court  held  the  Judgment  irregalar. 

<1  &t  an  action  on  an  undertaking  of  btdl,  the  smnmona  was  in  the  form  pre- 
scribed by  subd.  3,  of  sect.  12S.  Def^dant  in  effect  appeared.  The  plaintiff 
aseseed  his  damages  without  notice,— held  he  was  irMgiilar  (faltigrv.  CUerl,  6 
Abb.  8S0,  note ;  IS  How.  93). 

0.  Proof  of  pl«lntlS  *  demand,  vrtwn  naoeasary  and  how  takeiL-In  actions 
arising  on  contract  for  the  recovery  of  money  only  (and  as  to  what  actions 
are  within  that  description,  see  note  to  section  13G>,  anl^  (1)  if  the  eomplaiTti  be 
nrifitd,  the  clerk  enters  judgment  vrithout  more ;  (3)  if  the  complaint  be  ruX 
wrubtf,  in  an  action  on  an  instrument  for  payment  of  money  only,  the  clerk, 
Mt  itt  produ^ion  to  Mm,  aoncenos  the  amount  due  thereon ;  (8)  In  other  cases  of 
aetioni  aridng  im  Mn(nM</i7rU«pavn)«nf^ffl0n<V(m^,  the  clerk  ascertains  the 
onurant  tiie  pl^ntiff  la  entitled  to  recover  from  the  examination  of  the  plain- 
tiff under  oath  on  other  proof  (.ffitrd  v.  XMwntoorfA,  1  Code  Bep.  N.  B.  379). 
^  such  a  case  it  is  not  ea^ntial  to  the  regalarlty  of  the  Judgment,  tbat'the 
tudgment-roll  should  show  on  its  (hce  what  was  the  proof  before  tha  clerk,  or 
u  £e  action  was  on  a  note  and  the  complaint  was  not  verifled ;  that  the  nota 
was  produced  to  blm,  and  that  he  assessed  the  amount  due  to  the  plaintiff 
Ihereoa,  as  the  clerk  in  snch  caMsmuat  enter  the  Judgment  for  the  amount  he 
has  assessed,  the  Jndpnent-roll  is  evideno:  that  he  did  his  duty  in  respect  to 
ssBCBsbu:  the  amonnt  due  (.ilin.  Bxelwnge  Bank  v.  BmitA,  S  Abb.  1).  Bee  how- 
ever, what  is  sdd  (Sguire  v.  Eltworlh,  4  How.  77)  -,  and  (4)  in  other  actions,  i  ». 
actitnit  other  than  "  aclimia  aridng  on  contract  fbr  the  recovery  of  moncj 
ohly,"  the  conrt  mar  either  lake  the  proof,  order  a  reference  or  an  asseasnieot 
by  ajury.    If  in  thu  class  of  cases  a  reference  is  ordered,  a  report  must  be 
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a.  Where  s  referance  U  ordeRd  the  reference  most  be  had  In  tlte  conntf 
named  la  the  complaint  as  tbe  place  of  trial  (BtmA  t.  JfaUat^,  12  Abb.  344] ; 
a  reference  out  of  such  coontj  irould  be  Irrerular,  and  all  proceedings  thereon 
void,  and  maj  be  set  aside  on  motion  at  spedal  term.    {Id.) 

b.  A.  reference  to  ascertain  the  amount  of  damages  siutatned  by  the  plaintiff 
will  not  be  granted  alter  a  default  for  want  of  a  plea,  upon  a  mere  general  ^- 
idavit  that  the  inquiry  inralres  the  ezamloation  of  a  long  acoonnt,  but  the 
producitoa  of  a  Bworn  copy  of  the  account  on  which  the  action  is  brouglii 
will  be  required  [Bnnon  t.  MiSer,  1  Barb.  34). 

«.  Where  in  a  forecloeure  action  plaintiff  after  a  leport  of  a  r«feree  adreree 
to  the  defendants  who  had  answered,  gave  notice  of  motion  for  the  relief  de- 
manded in  the  compl^nt  and  the  defendants  not  appearing  to  oppose  the  mo- 
tion wok  an  order  of  reference  lo  oompula  the  amount  doe  and  after  the  re- 
port on  flucb  reference  noticed  the  cause  for  trial  and  olitaijied  j  udgment  for 
Mle  and  foiecloaure,  held  that  he  was  regular  (im  v.  UeBetrnM»,  SO  Barb.  488). 

d.  In  an  action  for  damages  for  noa-perfonnacce  of  a  contract  to  sell  real 
estate,  no  special  damage  being  alleged,  there  was  no  answer,  nnd  plaintiff  ob- 
tained an  inquidtion  to  have  his  dama^  asaeseed  bj  a  BherifTs  Jury ;  held 
Irregular,  and  the  inquiwtioo  naa  set  aside.  Tlie  danuures  could  be  aseeaeed 
by  me  cleric  (Bomu*  v.  Xii^an,  Superior  Court,  Peb'y  1857) ;  and  see  Cradea  v. 
Dme  (3  Duer  652). 

«.  In  an  action  agidoBt  a  common  carrier  Ic 
of  goods  delivered  him  to  carry  (tbe  summooa  followed 
af  section  12B),  the  defendant  not  having  appeared  or  put  in  an  answer, 
the  plaintiff  took  an  order  for  a  reference  to  estimate  his  damages.  On 
motion  to  set  aside  such  order,  it  was  held  irregular,  and  that  the  plaintiff 
ooEht  to  have  liad  hie  damages  asaeteed  by  a  juiy  {Heuelt  t.  fiiMMfi,  9  How. 

/.  Where  the  snmmona  was  for  relief,  and  the  complaint  prayed  for  an  ao- 
eounting  and  for  judgment  for  the  balance  ascertained  to  be  due,  and  stated 
the  plaiuliff's  belief  that  *ucb  balance  was  at  least  $590 ;  the  defendant  wA 
bavjng  aoBvrerad,  oa  pl^niifs  application  for  judgment  for  the  suin  of  $5W, 
tt  was  held  that  be  was  not  entitled  to  Judgment  for  that  sum,  but  only  to  a 
reference  lo  take  the  account  mentioned  in  the  complaint  (JVr(«r  v.  Lent,  2 
Abb.  116 ;  4  Duer,  671). 

g.  In  an  acttcs  for  the  recoveiy  of  spedflc  personal  property,  with  damages 
for  its  detention.  If  the  defendant  does  not  answer,  the  regular  co«ne  is  to  di- 
rect an  Bssesament  by  the  Hheriff's  Jury,  and  a  reference  cannot  be  ordered  un- 
less the  eiaroinalion  of  a  long  account  is  involved.  But  if  the  plaintiff  will 
waive  all  damages  for  the  detention,  lie  may  have  judgment  for  the  recovery 
of  the  propeity  without  any  reference  or  assessraent  (Bom  v.  Doody,  3  Abb, 
92;  4  Duer,  670).  The  court  may  take  the  prooft  without  ajury  (2  Abb. 
138  n.) 

h.  Notice  of  ^peaiance  or  retainer  may  be  served  after  the  time  to  answn 
has  expired  and  nefore  judgment  has  been  entered,  in  all  cases  where  an  aa- 
■easment  of  damages  is  necessary  {Abbott  v.  Smith,  8  How.  463). 

i!  In  action  of  tort,  as  for  assault,  Ac.,  the  plaintiff,  on  proof  of  service  of 
■nnunons  and  that  no  answer  has  been  received,  and  if  the  def^duit  has  ap- 
peared ou  notice  to  him,  should  apply  for  an  order  to  asaese  damages  by  a  aher- 
Iff'ijuiv,  notbyareferee(£u:Aanj(v.  diM<Mr,  8  How.  413;  1  Code  Rep.  tlT; 
DvUA  Stormed  Chvrth^  CanajOiarU  v.  Weod,  8  Barb.  421 ;  Stanly  v.  An- 
iermm,  id.  53 ;  SaUtu  v.  Kip,  2  Abb.  863 ;  5  Doer,  646 ;  13  How.  S43 ;  B«9tt  V. 
Oetiuloek,  1  Code  B^  N.  S.  290).  In  which  case,  a  writ  of  inquiry  issues  to 
the  dierlff  to  aseeM  the  daanages ;  but  in  caees  of  difficulty  and  unportwice  tbe 
oonrt,  on  a  prop»  affidavit  showing  groands  therefor,  may  order  the  writ  of 
inqoliy  to  be  executed  before  a  Juoge,  in  which  event  the  judge  acta  as  aaslst- 
tnt  to  the  sheriff  (9  Johns.  71).    In  JMla^  v.  Mtrt  (8  Abb.  SH ;  and  see  So]/* 
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▼.  Berryiaan,  0  Bosv.  079),  an  acUon  fbi  an  asmnlt,  thi)  pWntlff  asked  W  have 
the  asaeGEnieTit  before  a.  Judge,  on  the  ground  that  he  could  not  challenge  Oia 
Jtuwstftbeinqoialdon  waa  before  the  Bheiiff.  The  motion  was  gisoted.  Se« 
16  Johns.  177.  In  Oatataa  v.  Bryant  [t  Duer,  SeS ;  4  Abb.  402),  ma  acdon  for 
Ubel,  the  aaperior  coort  aaid  that  on  its  being  ahown  that  difficult  qneBtionH  of 
I»w  might  arise  rapectliig  the  conitmction  of  the  complaint,  and  reapecting 
tite  admlssU^t^  of  eTidsnce  in  mlligation,  it  might  order  the  assesameDt  M 
take  place  before  a  Jndge. 

a.  &  conimiBdon  msj  Issue  to  take  tlie  teethnonj  of  a  witnMs  on  an  aasesa- 
ment  of  damages.    Laws  1B63,  ch.  875,  p.  <Q8. 

>.  Like  notice  of  the  asaeeement  of  damages  bf  a  Jury,  on  a  writ  of  inqnlry, 
is  necessor;,  aa  la  reqaired  on  an  BAseasment  bj  the  clerk  where  the  defend- 
ant has  appeared  in  the  action  [Kduy  t.  Cotxrt,  16  How.  92 ;  6  Abb.  336,  note). 
KoUce  of eiecutinga  writ ofioquiry  at  a  cerUln  daj,  "provided  an  Interlo- 
catory  Jodgment  ^11  have  tben  bees  obtained  in  the  canae,"  ta  good  {OoOuna 
T.  BooA,  13  Johns.  161 ;  and  see  A-aon.  A  Band.  693). 

A  The  eane  proceedings  mv  be  had  under  the  code  on  aaBCSaing  damages 
m  a  deftnlt  to  anawer,  as  were  allowed  under  the  old  practice  on  executing  a 
writ  of  inqoiiy.  A  defendant  ma;  call  witnesses  and  prove  any  matter  which 
properljr  goes  to  mitigate  datnagea.  He  maj,  of  couise,  prove  alt  tbe  facts  and 
dtcnmstancea  relating  to,  and  any  immediate  profucalion  which,  in  the  Judg- 
mCDtoflaw,  tends  to  mitigate,  damages  (SaUut  y.  Eipp,  3  Abb.  383 ;  13  How,  »43 ; 
Wamm-  r.  Kermy.  3  til  338  j  1  Code  Rep.  96 ;  Lane  v.  Qi&ert,  9  How.  190 ;  ffO- 
leriy.  Anind*,  14  uJL  47).  But  hecanuol  prove  a  partial  de(bnce(7br£v.  Itonif, 
1  Boaw.  fi70). 

d.  The  verdict  on  a  writ  of  InqGiry  will  not  be  set  aside  for  irregnlaiities  in 
■muttoning  the  jury,  and  as  lo  which  no  objection  was  taken  on  the  aaseaa- 
ment,  nor  because  U>e  complaint  was  read  to  the  Jury  {JuKmngt  v.  Alien,  B 
Dner,  6(IS ;  8  Abb.  873).  On  moving  to  set  aside  such  a  verdict  for  escessve 
damages,  the  evidence  most  be  chscfoeed  on  the  moving  papers.    {Id) 

ScU  to  tubd.  a    (8m  Bale  3S.) 

&  In  Citopmofi  V.  Lmion  and  a^fe  (11  How.  289),  an  action  to  charge  the 
■epsretepToperty  of  the  wifo,  there  was  an  order  to  serve  the  summons  on  the 
deflHidant  (the  husband)  by  publication ;  and  be  was  so  served.  The  othw 
defendant  (the  wlf^  was  personally  served.  Neither  of  the  defendants  ap- 
peared or  answered.  Thereupon  the  piaintitF  obtained  an  order  of  reference 
'lo  hear  and  take  material  {Hwift  in  Uie  action  and  report  tlie  material  facts 
to  the  conrt."  The  referee  reported  and  a  Judgment  was  entered.  On  a  mo- 
tion on  the  part  of  the  wife  to  set  aside  Ihe  proceedings  as  Irregular,  it  was 
bdd  that  the  proceedings  miqhi  be  irregular  as  against  the  husband,  because 
as  he  was  eerred  by  publication,  it  was  the  duty  of  lAe  amrl  to  require  proof 
to  be  made  of  tbe  demand  mentioned  in  the  complaint,  and  Chat  tiiere  was  no 
authority  in  such  a  case  lo  order  a  reference.  But  that  only  the  husband  coold 
avail  himself  of  the  irregularity. 

/  Where  the  service  of  the  annunona  ia  by  pubUcaliMi,  the  Jndment  cannt^ 
be  regularly  entered  except  by  the  special  order  of  the  court,  and  upon  due 
proofof  the  service  ofthesommons,  in  conformity  with  the  order  for  publi- 
cation. And  the  &ct  of  such  conformity  should  appear  oa  the  face  of  the  ra- 
ciwd,  or  the  Judgment  wiU  be  void  (BMett  v.  Big/Uert,  13  How.  43). 

g.  ReaUtatloa, — The  restitution  to  which  a  l)arty  ia  entitled  upon  the  n- 
vereal  of  an  erroneous  Judgment,  is  not  restitution  to  evarythiog  he  has  lost 
thereby,  at  least  not  to  eyeiythlng  he  haa  lost  in  oonMqnencs  ot  soeh  erro- 
neous Judgment ;  he  recovers  what  is  still  In  posiesuon  of  his  adversary,  bat 
not  everything  else.  For  Instance,  land  sold  under  executi<«  issued  on  the 
Judgment,  and  bought  by  a  third  party,  does  not  revert  to  the  origiBBl  owner 
on  the  reversal  of  the  judgment  (toBttt  t.  Qtrman  tttf.  Ch.,  12  Barb.  8S). 
Where  mone;  has  been  couected  on  a  Judgment  whi^  ia  subeequently  re- 
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Tened,  mch  11101107  k^T  ^  Tecorered  br  aclioii ;  Om  nm«dy  l?  (^do^  ' 
reititntioii  Is  merely  comulatiTe  {LM  v.  Sumtn,  39  Bart).  87). . 

r  anumi 
admitted  by  the  mawer,  and  defendnot  w 
the  som  clumed  by  the  pUintiff,  the  plsJntlff'  may  enter  Jadgmetit  for  the  bi 
ai»»  wiUloat  uy  aneBUuent  by  the  clerk  (BMim  1.  WaOm,  33  How.  W8). 

e.  IrrogolAr  jnAgmwmt — jQdgTQ«Dt  for  wont  of  an  answer  baaed  on  a  w 
vice  of  tbe  summooB  on  an  elector  on  an  election  day,  U  irregular  (Biene 
Smith,  2  Abb.  411).  k  mere  irregularity  In  the  service  of  ILe  summona, 
that  It  was  served  by  a  party  to  the  action  does  not  render  the  judepient  in 
gnlar  [Hunter  v.  Letter,  10  Abb.  260 :  and  see  CoBtTU  v.  Hyan,  83  Barb.  M 
•ndin  Dote  to  section  133,  p,  163,^.  ante).  The  plaintifi cannot,  where  an  a 
Bwer  had  been  served  in  due  time,  disregard  it  and  enter  judement  as  for  wa 
of  an  answer  (BatM  v.  Longmwr,  15  Abb.  836).  Where  a  deault  is  regalar 
ts  not  to  be  Kt  aude  merely  becatue  robaequent  proceedlnga  are  irregnl 
(OtwimU  v.  SUmgltim,  1  CaL  6). 

d.  Where  bv  reason  of  the  summons  not  having  been  served  the  oou 
never  acquired  Jurisdiction  of  the  action,  it  will  set  aside  the  judgment  : 
any  time  after  its  entry.  The  application  to  set  it  aside  need  not  be  mai 
within  a  year  after  the  entry  (.Siiflatt  r.  Btghien,  18  How,  48). 

&  Opening  judgment  for  default  of  onavrar. — If  a  defendant  omit  to  a 
■wer  within  the  time  prescribed,  the  court  has  power  to  let  litm  in  to  make 
defence  (Zjnvto  V.  Vrnty,  1  Code  Bep.  87;  fihiutotv.  DotenuAA.  130;  Ctark 
Xytm,  3  Hilton,  91 ;  Alien  v.  Addty.  4  How.  G ;  3  Code  Bep.  31 ;  Ibt(«r 
UdeB,2id.  80);  before  jud^ent  Is  entered  (.tfeOuin  v.  <7a>»,9Abb.  ISO);  or 
ladgtnent  baa  Iwea  entered  it  will  set  aside  the  Judgment  and  let  him  in  to  d 
1,  and  without  reference  to  his  remedy  against  his  altoniey.    As  where  1 


30  How.  439 ;  see  however,  Bogardu*  v.  Lmngdm,  3  Hilton,  336).  The  i 
dulgence  is  usually  on  terms,  sometimes  paying  coats  and  undert^dng  not 
•et  up  a  defence  of  the  statute  of  limitation  {Mien  v.  Addej/,  supra ;  Bawei 
Hoyt,n  How,4S4);  or  usury  (Tbo^t  v.  Cook,  16  How.  143;  and  see  iforrii 
Salifry,  6  Abb.  74),  but  on  opening  a  de&uit  (be  court  refused  to  impose  tl 
terms  that  the  defendant  should  not  set  up  Uie  defence  of  usury  {Qrani  v.  Ji 
Omtghin,  4  How.  310) ;  or  the  deface  of  a  former  recovery  (Audabon  v.  ill 
altiar  Ptre  lit*.  Co.,  10  Abb.  04) ;  or  the  defence,  that  the  note  in  salt  wi 
given  for  money  won  at  play  (ffk.  of  Kinderhook  y,  Qifford,  40  Barb^  66! 
These  terms  are  discretionary,  end  cannot  be  reviewed  {Lord  v.  YandmbarB 
IS  How.  868 ;  Jaeob*  yMarthaa,  6  Duer,  089). 


/.  The  motion  to  open  a  judgment  by  default  and  let  defendanta  In  to 
fend,  may,  in  New  Yorli  city,  be  made  to  a  Justice  out  of  court  (Xoub 
Mayor  of  N.  Y.,  6  Abb.  835).    And  a  motion  to  set  aside  a  Judgment 


a  Justice  out  of  court  (Xouter  v. 
:on  to  set  aside  a  Judgment  not  lor 
be  made  the  flrat  opportunity  {Luca» 


je  technical  irregularity  need  r 

TVtMtwi  of  Ba^titl  Ohweh,  4  How.  31 

f .  Where  a  defendant  moves  pursuant  to  leave,  to  be  admitted  to  answe 
ssmib,  he  ahonld  serve  a  copy  of  this  answer  with  the  moving  papers  [Ma 
91MM  V.  Br^liam,  13  How.  899). 

h.  An  affidavit  of  merits  to  be  let  in  to  defend  need  not  be  apedal  wh( 
there  are  no  suspicious  drcumstancee.  If  there  are  such  drcnmstanccB  tl 
affidavit  must  be  special  {Dw  v.  Palmer,  S  How.  384 ;  Ton  Borne  v.  Monigoi 
«V,  S  How.  388). 

i.  Oneofaeveraljolntdebtorsnotwrved  with  the  snmmoiu was permlttt) 
■fterjadgment  agwist  aJI.ODde&ult  ofan  answer,  by  the  defendant  serve 
to  oome  in  on  terms  and  def^d  the  acUon  (PM  v.  WMrtdge,  9  Abb.  411 
And  whsie  a  judgment  aghast  several  joint  deotoTB  was  obtained  on  a  servli 
•gainst  one  on^,  by  a  supposed  ctmnlvance  with  the  defendant  served^  tl 
Judgment  was  opened  on  motion  of  one  of  the  defendants  not  served  (C^ 
tmJv.  Porier,  10  Abb.  407 :  and  see  174  e,  ante). 
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&  A  Jndfroent  sbould  not  be  set  adde,  and  leave  given  to  the  defenduit  to 
come  in  ana  defend,  nclesa  he  shows  that  he  has  a,  good  defence  on  Uie  merits, 
And  that  the  omlssioa  to  anBwer  in  time  was  the  res^t  of  acfddent  or  mis- 
take without  culpable  negligence  [MaconJier  v.  Mayor  of  N.  T.,  17  Abh.  87 ; 
Quinn  v.  One,  3  Hillon,  «f-  Bxette  Gomm'i  t^  If.  T.t.  SoUuter,  2  Hilton, 
K8),  He  Bhoald  show  the  nature  of  the  answer  he  desires  put  in  IHfitit  v. 
WaOii,  6  Pfdge,  871 ;  Wrfto  v.  Oniger,  6  Paige,  184).  A  motion  to  vacate  ft 
judgment  taken  for  want  of  an  answer  in  a  foreclosure  action,  and  to  allow 
Oefcodsnt  to  answer  was  denied ;  where  it  appeared  that  t&e  answer  wonld 
not  constitute  a  defence  [Daight  t.  WeSstor,  10  Abb.  128).  And  where  a  mar- 
ried wmnan  was  sued  alone  (or  a  debt  contracted  daring  coverture,  and  Judg- 
ment was  taken  against  her  for  default  of  an  answer,  tlie  conrts  would  not 
open  the  Judgment  to  allow  her  to  set  ap  the  defence  of  coverture,  she  having 
(Atained  the  credit  bv  representing  herself  as  unmarried  {Genet  v,  Dutenlmrg, 
9  Duer,  670).  An  affidavit  of  a  meritorious  defence,  alleging  that  the  note  ia 
suit  had  been  paid,  without  stating  when,  where,  or  how,  is  insuScient  to 
■opport  a  motion  to  open  ajudgment  (Sunter  v.  Letter,  10  Abb.  2S0). 

A.  Although  upon  a  motion  to  open  a  judgment  the  deftodant  should  make 
■n  affidavit  of  merits,  jet  the  absence  of  such  an  affidavit  is  not  a  conclusive 
answer  to  the  motion,  the  defect  mav  be  supplied  on  terms  (.MuaeH  v.  TbS- 
madgt,  IS  Abb.  206). 

t.  A  de&ultwas  opened  on  stringent  tenas  where  the  excuse  was  that  both 
the  client  and  attorney  neglected  to  attend  to  the  case  {SAofieT  v.  .PMm,  23 
How.  477) ;  and  so  where  the  ansvrer  was  prepared,  but  by  neglect  of  the 
attorney's  clerk  was  not  served  (Oiark,  v.  Lyon,  2  Hillon,  Ql). 

A.  The  motion  to  open  the  delanlt  should  be  made  promptly  ifiogar^toM  v. 
£Mntr*ti»i,  2  Hilton,  ^X 

t.  Where  upon  a  motion  to  open  a  regnlar  judgment,  entered  upon  MInre 
to  answer,  it  appeared  that  an  answer  was  prepared  by  defendants  counsel  in 
mi,  but  was  not  served,  for  the  reason  that  he  believed  plaintiffs'  pro- 
to  -be  irregular ;  that  defendants'  counsel  made  repeated  efforts  to  see 

J  personally,  in  order  to  hare  the  irre^larity  corrected,  but  was 
111 ;  and  that  be  understood  from  plaintiffs'  attorney  that  no  further 
steps  would  be  t^en  until  be  could  have  an  interview  with  plaintifis :  held, 
that  this  was  a  case  of  aurprise,  or  excusable  neglect,  authorizing  tlie  court  to 
open  the  Judgment  upon  terms  (Mann  v.  Frowst,  8  Abb.  4461.  In  eeneral 
where  a  defendant  aeeks  to  open  a  Judgment  he  has  suffered  voluntarily,  and 
nnder  the  advice  of  counsel,  he  must  show  speciflcally  what  is  bla  intended 
defence,  and  make  an  affidavit  of  merits  (_EUu  v,  Jonet,  6  How.  396). 

f.  The  defendant,  by  reason  of  an  Irregularity  in  the  service  of  an  order 

E'ving  him  more  time  to  answer,  suffered  his  lime  to  elapse  without  answer- 
g.  He  then  moved  before  entry  of  judgment  for  leave  to  answer ;  held,  (1) 
that,  he  showing  a  substantial  detence,  his  motion  should  have  been  granted : 
and  (2)  that  an  order  denying  his  motion,  was  appealable  without  a  certiflcate 
under  the  common  pleas  rule  {MeOuire  v.  C'ace,  9  Abb.  ISO). 

g.  An  order  vacating  a  judgment  entered  for  delanlt  of  an  answer,  and  let- 
ti^  the  defendant  in  to  answer, isnot  appealable  to  the  general  term  (CAwvA- 
ia  V.  Malluon,  2  Hilton,  TO).  In  the  common  pleas  it  miKht  be  appealed  on  a 
ceniQcate  under  the  rule  of  March  33,  IBSl.  (Id.)  And  an  order  rcfusinff  to 
M»en  a  de&ult  taken  for  want  of  an  answer  is  not  appealable  {Millard  v.  Va» 
SanH,  17  Abb.  819,  n>le). 

h.  In  Kane  t.  SeToarett,  13  How.  46S,  a  Judgment  for  defkult  of  an  answei 
was  set  adde,  and  plaintiff  charged  with  costs  of  the  motion. 

i.  The  court  refused  to  open  judgment  for  de&nlt  of  answer  in  CblKn  v. 
L^ton.  4  Abb.  248 ;  Jfortin  v.  LoU,  3  Abb.  86fi ;  Pope  v.  Dinmore,  8  Abb.  &»). 

j.  Leave  to  renew  a  motion  to  open  a  de&ult  will  not  be  granted  to  admit 
a  detence  known  to  defendant,  but  not  urged,  on  the  motion  sought  to  ba 
renewed  {PattiKm  v.  Boom,  13  Abb.  142). 

k.  When  after  Judgment  facts  arise  which  make  It  clear  that  the  judgment 


linn  to 
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a.  The  courts  will  in  certain  cases  entertaJn  an  action  to  set  atnde  a  ] 
moit  ag  contrary  to  eqalty.  To  enUtie  a  partj  to  maint^n  bach  an  actio 
must  appear  that  tbe  facta  relied  upon  were  unknown  to  him  daring  Uie 
dencf  of  the  action  In  which  thejud^ent  was  recovered,  or  that  he  was 
Tented  from  maklne  a  defence  by  Che  fraud  of  the  plaintiff  in  such  ac 
Ham^  y.  Grimm,  10  Abb.  150). 

Jndgmaiita  a(ialiwt  Now  Tork  city— Judpnents  aeoinst  the  city  of] 
Tork,  Bet  a^de  parsuant  tolawi  of  1S39,  p.  112-S:  Bee  SAottit,  Mayor  of  t 
81  Bart>.  573 ;  id.  678 ;  20  How.  43B ;  Joyee  v.  Mayor  of  N.  Y.  13  Abb.  : 
"      r.  Mayor  of  N.  Y.  17  Abb.  35 ;  Jfcrttn  t.  Mmyor  of  N.  T.  11  j 


§  247  Judgment  on  frivolous  demurrer,  answer,  or  reply. 

If  a  demurrer,  answer,  or  reply  be  frivolous,  the  part;  \ 
jndiced  thereby,  Bpon  a  previoua  notice  of  five  days,  may 
ply  to  a  jadge  of  the  court,  either  in  or  ont  of  the  court, 
judgment  thereon,  and  judgment  may  be  given  accordingly 

B.  Wliat  la  a  frlToloiu  pleodlng.r-A  frivolouB  answer  denies  no  nub 
allBgation  of  the  complaint,  and  seta  up  no  defence  {BtiU  v.  8miiA,  8  E 
ISO ;  ZeUv  7.  BurrteU,  10  id.  ISfi).  It  la  an  answer  which  if  true  does  not 
Ukin  any  defence,  and  tbe  InsuffideDcy  of  which  Is  so  glaring  as  to  appear  u 
m  bare  Inspection  without  argument  (NicAali  v.  Jontt,  3  How.  858 ;  Skpt 
a/wine*  BuTtk  v.  aUxm,  12  id.  644 ;  Lt^farU  y.  Smdiker,  1  Abb.  41 ;  Lear. 
BnfTUon.a  id.  8 ;  Bteka-  v.  Mitdull,  6  la  465 ;  Broan  v.  Jenniton,  8  Sand. ' 
ICode,  Rep.  N.  8.156;  Stmovr  y.  Oeetmlnt.  Co.%m\U>M,il5;  Smiih\.  h 
14  Abb.  202).  It  is  not  rimply  an  answer  bad  upon  its  face,  but  one  whici 
the  opinion  of  the  court,  has  been  certainly  Interposed  in  bad  laith  for 
mere  purpose  of  delay  (Bva  v.  Bwith,  8  How.  160).  "  It  is  not  the  molive ' 
which  an  answer  is  put  in,  or  Its  truth  or  fhtsity,  that  is  the  test,  on  a  mo 
for  Judgment  on  the  gromid  of  its  frivolousnees.  If  it  is  a  good  defence  ot 
face  the  motion  must  be  dented  "  (Becker  t.  MiicfieB,  S  Abb.  456).  "  No  pleai 
can  be  called  frivolous  which  traverses  a  material  allegation  in  the  compli 
or  sets  up  matter  which  if  true  conatLtutes  a  defence  to  the  action  "  (vt  Si 
V.  MeMvrrag.  16  Abb.  848 ;  Bavii  v.  JWisr,  3  Code  Rep.  99 ;  4  How. 
Tample  v.  Murray,  6  How.  831 ;  Melropalitan  Bank  v.  Lord,  1  Abb.  18S  ;  4  C 
680 ;  CataeU  v.  Bathnell,  14  Barb.  8S3) ;  whether  or  not  the  pleading  is  ' 
fled  makes  no  ditference  [Heed  t.  Latmn.,  15  Barb.  IT).  Although  a  rerifica 
may  possibly  save  an  answer  from  being  struck  out  as  false,,  it  has  no  sucl: 
teocy  to  protect  it  from  being  sdludged  frivotout  (T/wrn  t.  2f.  T.  Cei 
.MBit,  10  How.  35 ;  SA^rmany.  If.r.  Ceniral  itilb,  1  Abb.  187).  A  plea 
will  be  held  to  be  frivolous  where  there  is  a  decision  in  point  advene  K 
sufficiency  (BaTik  of  Wihmnglon  y.  Bame*,  4  Abb.  226;  The  Ftople  v. 
Climber,  15  How.  193 ;  Strong  v.  Slemm,  4  Duer,  688  j  I^ngdale  v.  McLaan 
Jurist,  642 ;  WHAere  v.  McLean,  8  Lond.  Law  Times,  862).  But  the  court 
iiot  bold  a  pleading  frivolous  and  give  judgment  on  it,  "  unless  it  clearly 
peais  to  t)e  tiUten  for  the  purpose  of  delay,  or  unless  the  grounds  stated  i 
are  clearly  untenable  "  i  Sieptriny  Sanngi  Batik  v.  Sloan,  2  Abb.  414 ;  12  £ 
M4 ;  and  see  Muan  v.  Bamvm,  id.  563 ;  Jfafiu  v.  KlappenbuToh,  2  Code  ' 
76 ;  liimpto  V.  Murray,  6  How.  381 ;  Roe  v.  Waih.  MuL  Int.  Co.,  1  Code  '. 
N.  8.  IM ;  8  How.  31 ;  NiMo  v.  Uarrimn.  7  Abb.  447.  n.) 

d.  Ansivera  a^ndged  to  be  frivoloua. — An  answer  m  an  action  of  tort 
assault  which  merely  states  matter  controverting  tbe  degree  of  aggrava 
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t.  Ounler,  1  Duer,  268 ;  .Keurrt  t.  Roget,  S  Band.  948 ;  Bigeingt  y. 
J,  a  Doer,  W3 ;  Di  Santa  v.  Searle,  11  How.  4T7 ;  Kndiei  v.  ffrof,  23 
How.  158 1  CiMdvkJe  v.  Seol/i,  13  Abb.  349 ;  22  How.  3S ;  Smith  v.  Jfmuf.  14 
Abh.  963 ;  Me,  however,  MeKnight  v.  5«n(,  8  Duer,  »1B) ;  aa  answer  Blaling 
Uiat  tlie  DOtc  was  made  for  the  accomraodalion  of  the^psjee  without  more 
(JiubwiM  V.  etomu,  6  Sana.  609 ;  JtaigTOie  v.  CAaUj  2  Eillon,  &46).  An  ao- 
■wer  which  denies  knowledKe  or  information  sufficient  to  form  a  belief  that 
the  detfendant  (a  oorporationj^made  its  promiBsorj  note,  a»U  it  Mi  DUt  in  tlu 
«on^iiaiiU{SJurmanY.  N.T.  Gmtral  Mm,  1  Abb.  191;  10  How.  20;  overruled. 
Me  7  BoBW.  670) ;  an  answer  that  the  note  was  not  presented  for  payment  at 
the  time  It  becMne  doe,  uid  at  the  place  at  which  it  was  tmule payable  jTonip- 
ib'n*  V.  Acer,  10  How.  SOS):  an  answer  by  a  married  wumati  that  the  mortgage 
in  suit  was  not  acknowledged  by  her  on  a  »eparale  examination  (Cramer  v. 
CbauCoei:,  11  How.  486);  an  answer  setting  up  a  levy  under  a  foreign  attach- 
ment {Hedcer  y.  MileMl^  5  Abb.  4d4) ;  an  answer  denying  indorsemen';  V>  the 
jiaia\iS  liKamia\  v.  Bdltu*,  6  Abb.  336;  1  Hilton,  558;  M^Duneanv.Latortnte, 
6  Abb.  3M ;  S  Boew.  103).  An  answer  stating  only  such  &cts,  ss  under  the 
fenner  system,  if  set  out  in  a  special  pies,  would  have  made  the  latter  bad  on 
ajeueral  demurrer,  accordme  U>  decisiona  determining  the  precise  question 
iSrong  t.  Btetait.  4  Duer,  66^  An  answer  by  the  payee  to  a  complaint  in  on 
action  on  a  promissory  note  agaluBt  the  maker  and  payee,  that  the  payee  in- 
doiBcd  the  note  for  the  accommodation  of  themaker  ana  Ihat  fact  was  known  to 
plaintiff  when  he  received  tlie  note  [POIigrew  t.  Chtftie,  2  Hilton,  G40 ;  AndTete* 
V.  Sbmn*,  3  Sand.  009).  An  answer  that  the  defendant  at  the  time  of  the  com- 
mencement of  the  action  was  and  ever  dace  has  been  and  atill  is  Envoy  Bx- 
ttsordtnary  and  Miniate^  Plenipotentiary  of  the  United  States  of  America  to 
Brazil  (XteAanici  Bank  v.  Webb,  21  How.  460).  An  answer  which  merely  de- 
nies the  auction  of  indebtedness  set  up  in  the  complaint  {Fbtditk  v,  Orcff, 
S3  How.  158).  Ad  answer  in  an  action  on  a  promissory  note  which  sets  up  a 
parol  agreement  between  the  parties  without  consideration  Inconaistent  vrith 
the  tenor  of  the  note,  is  frivolous  {ElaaoeCAporl  Manttf.  Co.,  v.  Gampb^,  13 
Abb.  87 ;  see  also  Baileg  v.  Lane,  18  Abb.  3641 ;  and  where  Uie  complaint  al- 
leged that  plaintiff  as  agent  of  .A.  sold  and  delivered  certain  goods  to  defendant 
and  that  defendant  promised  plaintiff  lo  pay  for  said  goods,  an  answer,  setting 
np  that  said  goods  belonged  to  A.  and  not  to  plaintiff,  and  that  A.  and  not 

ElainUff  sold  them  lo  defendant,  but  which  did  not  deny  either  Che  delivery 
y  plaintiff  nor  plaintiff's  agency,  nor  the  promise  to  pay  plaintiff,  was  held 
to  be  frivolous  IJteiay  v.  Ooit  IS  Abb.  215 ;  33  How.  98).  To  a  complaint 
■gainst  the  auredea  on  on  andertaldng  on  appeal,  an  answer  that  the  appel- 
lant owned  real  property,  and  that  the  execution  was  returned  by  the  sheriff 
before  the  expiration  of  stxtv  days,  at  the  respondent's  request  and  without 
any  attempt  to  collect  the  judgment  out  of  such  real  estate,  is  &1volous  ( Wood 
T.  Derriektoa,  1  Hilton,  410). 

a.  Answers  adjudged  not  to  be  firtvcdon*^ — Answer  in  an  action  against 
a  married  woman  to  cbarge  her  sepamte  estate,  that  she  has  no  separate  estate 
(AiOceu  T.  Clark,  15  Abb,  310).  An  answer  which  denies  knowledge  or  inform- 
ation sutGcient  to  form  a  belief  as  to  all  the  material  allegations  of  the  com- 
plaint (RUbier  V.  MeMurraf,  16  Abb.  8461  An  answer  by  an  endorsee  of  a 
Dote  where  the  compl^nt  alleges  a  transrer  to  the  plaintiff  and  possession  of 
the  note  denying  the  transfer  only  without  denying  that  tbe  plaintiff  had  pos- 
cesBlon  of  the  note  {Chadwiek  v.  Booth,  13  Abb.  349 ;  33  How.  28 ;  and  see  M»- 
trcpoUtan  Batik  v.  Ltird,  1  Abb.  185).  An  answer  which  did  not  constitute  a 
defence,  but  which  stated  tkcta  that  might,  by  being  properly  alleged,  consti- 
tnte  a  detbnce  [A^i^  v.  WatkiTu,  I  tJode  Rep.  N.  a  848 ;  8lruter  v.  OMan  hu. 
Co.,  9  Abb.  33).  An  answer  that  prior  to  tbe  commencement  of  the  action  tha 
pl^ntiffsoldanddflllvered  the  cause  of  action  to  A.,  who  is  still  the  holder 
and  owner  of  it  {3tnil\  v.  Mead.  14  Abb.  363) ;  and  it  being  doutifui,  before  the 
amendment  of  1868  of  g  167,  subd.  7,  whether  or  not  the  provision  of  Uie  R  S. 
wliidi  anthorixed  the  Joioiog  in  foreclosure  actions  of  a  surety,  a  demurrer 
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iNued  on  the  snppodtion  that  tt  bad  been  repealed,  wu  held  not  to  1 
louB  (Chavneei/  v.  Lauirmee,  IS  Abb.  106).  And  whera  tha  complaint 
that  the  plnlotiffiras  the  owner  and  bolder  of  the  note  in  rait,  the  < 
fused  to  treat  as  MtoIoub  an  answer  which  denied  tliat  the  plaintiff  wi 
and  holder,  and  alleged  that  (me  V.  6.  was  the  real  owner  and  holder 
note  and  the  real  partf  in  interest  (Tamuier  t.  Qutard,  IT  Abb.  167 ; 
Arrangou  y.  Frvter,  2  Hilton,  SM). 

a.  Where  plaintiff  saed  in  a  representative  capadtjr,  and  alleged  in  '. 
plaint  in  general  tenns  that  defendant  was  indebted  to  Aim  for,  &c.,  ai 


Qougan,  8  Abb.  3i8).  And  where  the  complaint  on  a  promiaeory  not 
action  against  the  maker  and  payee  In  order  to  show  title  in  Uie  ] 
averred  an  indonenient  and  delivery  to  plaintiff,  and  that  plaint  ' 
holder,  an  answer  wtiich  denied  tbe  delivery  to  the  plaintiff  and  allegi 
liverv  to  a  third  person,  named,  was  held  not  to  be  frivolous  (SMi 
Bank  v.  Lord,  1  Abb.  185). 
b.  Frlvolona  domniTsr.— Where  in  an  action  by  a  corporation  tt 

CUint  averred  that  the  pl^ntiffs  were  a  corporation  duly  incorporated 
IWB  of  the  State  of  New  Jersey,  with  power  to  sue  and  be  sued,  and  t 
nesa  in  the  State  of  New  York,  held  that  a  demurrer  on  the  ground 
appeared  on  the  &ce  of  the  complaint  that  plaintJK  had  not  legal  cap 
■ue  was  frivolous  (EIuabeiAp&rt  Manvfaetunng  Companj/  v.  Cant} 
Abb.  86). 

e.  Motion. — The  application  nnder  this  section  is  a  motion  {BdberU  i 
10  How.  41G;  Qouldy,  Oarpentar,  7  How.  87;  Marqiiita  v.  Brigham. 
BBS  1  Butetteri  Batik  v.  Jaekion,  32  Uow.  470).  It  is  a  "  summary  den 
and  the  opposite  party  may,  afler  the  notice,  if  tbe  time  to  amend  has 
pired,  serve  an  amended  pleading,  and  such  pleading  served  before  th 
Ing  of  the  motion  will  be  answer  to  it  (BarraU  v.  Moore,  6  Dner,  854 ; 
V.  Balditm,  4  Saind.  6tW).  The  motion  must  be  on  a  notice  of  five  d 
every  case,  it  cannot  be  made  on  aiPorder  lo  show  cause  retamable 
days  {L^arlt  v.  BnadHter,  1  Abb.  41).  There  is  no  time  limited  vrithln 
it  IB  to  be  made  (Darrmt  v.  MUkr.  3  Code  Rep.  241 ;  5  Uow.  247).  Tbi 
site  party  does  not  waive  his  right  to  move  by  obtaining  time  to  answe 
V.  Sarjidga,  18  Law  J.  198  Q.  fi ;  11  Jur.  685 ;  4  D.  &  L.  843 ;  Karlon  v 
tath,  1  Dowl.  530) ;  nor  by  answering  the  frivoloua  pleading  (Stobu  t. 
1  CodeR  B4).  The  notice  of  motion  must  ask  either  for  "judgment" 
lief  i"  and  where  a  noUce  of  motion,  afler  asking  for  an  order  to  strike 
answer  as  frivolous,  concluded  by  aBkins  for  such  other  "  order."  &c., 
held,  that  nnder  such  a  notice  relief  could  not  be  given  (Roe  v.  Waging 
(tMii  Intttranct  Co.,  1  Code  Rep.  N.  a  185 ;  Darroa  v.  MiUer,  8  Code  J 
S  How.  347). 

d.  A  plaintiff  may,  in  a  proper  case,  ask  in  one  motion  for  Judgmen 
this  section  and  to  nave  irrelevant  and  redundant  matter  struck  out,  i 
detlnite  and  uncertain  allegations  amended  (The  Flx/plt  v,  McCumber,  I 
188  ;  18  N.  y.  315).  And  where  the  notice  of  motion  is  for  Judgment 
answer,  containing  several  deibncea  as  filvolous,  or  for  an  order  strik 
some  or  all  of  the  defences  as  sham  and  irrelevant,  it  need  not  neo 
specif  which  defences  are  claimed  lo  be  frivolous,  and  which  sham  o) 
vant  iSotf^  V.  Lane,  13  Abb.  364). 

e.  On  motion  for  Judgment  on  an  answer  as  filvolons,  it  is  not  comp 
the  defendant  to  attack  the  complaint,  as  not  stating  a  cause  of  actio) 
BaAat^  Bk.  t.  W'em  Tran^.  Oo.,  16  Abb.  818  noto). 

/  The  motion  is  made  on  the  copy  pleading  served,  and  no  affidavit  L 
•ary  (acinfca  v.  Hagar,  1  Code  R  84 ;  Hovserlh  v.  Hubberitg,  8  DowL  Pr.  C: 
Tbe  Judgment  must  be  granted  or  refused  on  what  appeaiauponthnpl 
alone,  and  an  affidavit,  li'  served,  could  not  be  taken  into  account  in  d 
this  question  (OutMlI  v.  AmAiuU,  14  Barb,  808).  By  this  it  Is  merely  h 
that  no  affidavit  need  be  served  with  the  motion  papers ;  for  if  the  de 
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do  not  appear  to  oppose  the  motioD,  the  pUiotiff  mart  give  proof  of  ihe  recep- 
ticMi  of  the  uiBwer  and  of  the  service  of  the  notice  of  motion  (Danvw  v. 
Jtmer,  3  Code  R.  2B1 ;  0  How.  247). 

a.  Where  an  snflwer  contained  two  defaces,  and  pluntiCF  moved  for  judg- 
«Mn(for  frivolonsQesH  of  answer,  and  one  defence  was  held  good  and  the  other 
frivoloos,— held  that  the  latter  defence  might  be  Urielcen  out  nndei  the  notice 
that  pl^ntiff  would  ask  other  and  further  reUef;  &c  (Becker  t.  MitOOi,  5  Abb. 
458). 

b.  A  judge  at  diamben  haa  power  to  make  an  absolute  or  conditional  ord(>r 
tbr^aAgmeai,pP»eitdg  at  at  mviai  term.  Therefore,  where  It  appeara  that  the 
answer  is  put  in,  in  good  &ita,and  merits  are  proper^nBom  is,  an  ainendedan- 
Mner  may  M  allowed  upon  terms  (WiiheTspoon  t.  Fin  Deler,  IG  How.  2(l(t; 
and  see  ApplAy  y.  Blkint,  3  Sand.  678 ;  Bk.  of  Lowvilk  t.  Edwards,  11  How. 
118;  Shearman  t,  N.  Y.  Central  MHU,  1  Abb.  190;  Falei  v.  Sieit.  13  How. 
156  j  P'lfu.ret\.R3get,5  Sand.  046;  Brown  v.  Ward,3  Duer,  6S0;  JCarguuevT. 
BrigAam,  12  How.  8W ;  WiOierhead  v.  AUen,  38  Barb.  061). 

c  A  frivolous  pleading  Is  not  etruckout  but  remains  upon  the  record  (Brij^ 
V.  Sw»«n,  33  N.  Y.  182). 

d  DecJalon  on  motion. — If  Judgment  is  ordered  for  the  plaintiff  on  a  frivo- 
lous answer  or  demurrer,  and  there  is  no  other  issue,  the  plaintiff  takes  judg- 
ment in  same  manner  as  though  no  answer  or  demurrer  had  been  served  (King 
■w.  SU^ffbrd,  5  How.  80 ;  Aymer  v.  Ghaae,  1  Code  Ben.  N.  ft  141 ;  SaUat  y.  Kip, 
S  Abb.  333 ;  12  How.  342  ;  6  Duer,  040) ;  the  defendant  U  entitled  to  notice  of 
tile  application  fbr  judgmeDt  ifd.) 

e.  The  deciaion  on  a  motion  for  judgment  on  the  ground  of  fHvoloaEnean  of 
%  demurrer  or  answer,  is  a  Judgment  on  an  issue  of  law  and  not  an  order  from 
which  an  appeal  can  be  taken  ( WWi^head  v.  AHen,  38  Barb.  001 ;  King  v. 
Sbfford,  S  How.  BO ;  Soi<erU  v.  Mitrrimn,  7  How.  896 ;  Bruce  v.  Pinkney,  8 
How.  897 ;  Lewi*  v.  Adeer,  8  How.  414  ;  Bauman  v.  if.  T.  Gent.  R  S.  Co.,  10 
How.  318;  Sarrit  y.  Bamnumd,  18  How.  123;  Lee  y.  Ainxiet,  1  Hilton,  277; 
see  note  to  g  252  jwat) ;  an  appeal  may  be  taken  from  such  deciaion  as  an  order 
if  broaglitbefore  Judgment  entered.  Alter  Judgment  is  entered  the  appeal  must 
1>e  troia  sndk  judgment  (id.)  If  the  order  direct  judgment  for  more  than  the 
pl^Uff  is  entltl^  to,  it  should  be  corrected  on  motion,  not  by  appeal  (id.) 

/.  CostiL — Where  an  application  is  made  under  this  eectlon  and  Judgment 
is  ordered  witb  coets  of  the  application  upon  all  or  anyof  the  causes  of  action, 
Uioee  costs  must  be  inserted  in  and  be  collected  as  part  of  the  Judgment — they 
cannot  be  coUected  as  interlocutory  coats  (Weeley  v.  Bennel,  0  Abb,  13). 

g.  On  granting  or  denying  an  application  for  Judgment  under  tbia  nection, 
only  the  costs  of  a  motion  can  be  allowed  {BfiMwri  Bk.  v.  JaeAton,  22  How. 
470;  contra,  Pratt  v.  AUen,  Ifl  How.  450;  Jfeii  v.  NoaK,  24  How.  478;  and  see 
Lamente  v.  Davu,  7  How.  S54;  Boberle  y.  Uorrieon,  7  How.  8M,  in  which 

A  AppaaL — On  an  appeal  &om  an  order  rendering  Judgment  on  a  demurrer 
••  MtoIoob,  the  order  will  not  be  reversed  unless  the  coort  are  of  opinion  that 
the  demurrer  would  be  sustained  on  argument  (tVe^  r.  Bennett,  5  Abb.  498 ; 
see  Manmngy.  Tykr,  21  N.  Y.  670;  and  38  Barb.  868;  2  Abb.  837;  6  Duer, 
688 ;  Latert}/  y.  Griewld,  12  N.  Y.  Leg.  Obs.  818).  And  on  an  appeal  fW>m  an 
order  pronouncing  an  answer  Crivolous,  if  the  answer  does  not  esCabtish  agood 
defence  the  general  term  should  sustain  the  order,  although  It  may  not  regard 
the  answer  as  frivolous  {ilarUn  v.  KanovM,  3  Abb.  838 ;  Etat  £iMr  Rk.  v. 
Svtra,  7  Bosw.  4M ;  see,  however,  AilJam  v.  G!arke,  IB  Abb.  819).  Where  the 
court  >av  it  is  not  sufficient  to  sustain  a  Jadfment  on  an  answer  as  Mvoloas, 
that  Bucn  answer  would  probaH}/  be  held  bad  on  demurrer. 

i.  On  appeal  from  a  judgment  for  pl^ntiff  on  account  of  the  MvoloQsneaa 
of  a  demurrer  to  the  complaint,  the  frivolousnesB  is  the  only  question  that 
can  be  reviewed.  The  extent  of  the  defendant's  liability  cannot  be  considered 
{WiiAerKead  v.  AOen,  28  Barb.  601). 

J.  An  appeal  iW>m  a  judgment  for  the  plaintiff  on  accomit  of  the  (Hvoloua- 
neaa  of  the  demurrer  to  the  complaint,  is  not  entitled  to  any  preference  on  U19 
calendar  (,Wiia»r  v.  Lane,  84  Bart).  M). 
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latues  and  the  mode  of  (rial. 

SB/cntai  348.    Tbe  different  Mods  of  iunea. 
34t.    luue  of  l&w. 
2CH).    baue  of  bcL 
251.    On  issuea  of  botb  bw  ind  Ikct,  the  Isaue  of  law  to  tx 

tried 
203.    Trial  defined. 
BS8.    bsoM,  bow  tried. 
S64.    lasuea  triable  by  the  court 
SSO.    Innee,  where  to  bo  tried. 
aSd    Either  part;  may  glvo  notice  of  trial     Note  ot  i 

Stenoerapher. 
9S7.    Order  of  disposing  ot  iwues  on  tb«  calendar. 

§  248.  [208.]     The  diferent  kinds  of  issues. 

IseaeB  arise  upon  the  pleadings,  when  a  fact  or  coacin 
of  law  is  maiDtained  by  the  one  party  and  controTerted  by 
other,    l^ey  are  of  two  kinds, — 

1.  Of  law  ;  and 

2.  Of  fact. 


§  249.  [204.]     Issw  of  law. 
An  isBue  of  law  arises, 

1.  Upon  ^  demurrer  to  the  complaint,  answer,  or  reply 
to  some  part  thereof. 

§  250.  [205.]  (Am'd  1849.)    Is9ue  offaet. 

Ad  issue  of  fact  arises, 

1.  Upon  a  material  allegation  in  the  complaint  controve 
by  the  answer ;  or, 

3.  TTpoQ  new  matter  in  ihe  answer  controverted  by 
reply ;  or, 

3.  XTpoD  new  matter  in  the  reply,  except  an  isstie  of  Is 
joined  thereon. 

§  251.  [206.]  Oh  issues  qf  loth  law  and  fact,  the  iesut 
law  to  befij-st  tried. 

Issaee  both  of  law  and  of  fact  may  arise  upon  diffe 
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partB  of  the  pleadinge  id  tlie  eame  action.  In  snch  caaea  the 
iesiiea  of  law  mast  be  first  tried,  nulesa  the  court  otherwise  di- 
rect. 

a.  On  demarrlna;  to  one  ortereral  defencea  in  an  answer,  the  plaintiff  may 
put  the  canee  on  tbe  calendar  for  trial  on  the  iaaues  ot  foot,  without  wailine 
for  the  determination  of  the  issue  of  law  (Painter  v.  BmtdUy,  13  Abb.  186),  ana 
where  in  auch  a  caso  the  iwuea  effect  hsTO  been  tried  first  without  objection, 
it  will  be  deemed  that  the  t-ourt  directed  ihera  so  to  be  tried  {,Kry  v.  Bennttl, 
9  Abb.  4a ;  Warner  v.  Wigert,  2  Sand.  835).  In  the  Buperioi  court,  "  whenever 
a  cause  U  moved  on  the  trial  calendar  iu  whicli  there  nne  an  Issue  nf  law 
poiding,  the  court  will  then  determine  whether  the  issue  of  fiict  shall  be  first 
tried  or  not,  and  it  ia  not  ueecagnry  to  obtain  a  previous  order  on  the  subject." 
Where  there  is  an  issue  of  law  and  un  issue  of  tact  in  a  cause,  no  Judgment  for 
costs  can  be  entered  in  Givor  of  the  partj  who  prevails  on  tlie  issue  of  law, 
until  the  issue  of  &ct  is  disposed  of  {Miulen  v.  Barnard,  6  How.  114). 


§  352.  [207.]  (Am'd  1851,  1853.)     Trial  d^^ J. 
A  trial  ia  the  judicial  exatiii nation  of  the  issues  between  the 
parties,  whether  they  be  iMUua  of  law  or  of  fact. 

b.  Tbe  taking  a  dismissal  of  the  complaint  under  sec  £38.  is  a  trial  (Doiid  v. 
Ottny,  4  How.  123 ;  3  Code  Hep.  OB).  Wlietlier  the  hearing  of  a  motion  for 
Jud^ent  on  a  frivolous  dctnurrer,  under  section  S4T,  Is  a  trial  {&ouid  v.  Car- 
penter, 7  How.  98 ;  Ri^rU  v.  Morrimn,  lb.  SM :  Laarenee  t.  Pavis,  ib,  854 ; 
Bull  V.  SnaiA,  8  ib.  149 ;  RKhesUr  Gity  Bank  v.  Bupflje,  12  How.  38 ;  Pratt  v. 
A&n,  IS  How.  ^i;WiaurhaidY.AIier.,2»li%th.lSli\.;  Buichen  B'k\.Jaeob*m. 
23How.  470;Biav.JSwA,  24  How.  478).  and  whether  a  motion  to  disraiw 
a  complaint  for  not  proceeding  with  the  action,  is  a  trial  (Tiiipaagk  v.  Dkk,  8 
id.  33)  1  also  whether  an  application  for  Judgment  under  section  246  is  a  trial, 
—are  questions  important  as  reguialing  the  amount  of  costs  on  such  motions, 
•ud  are  considered  with  that  view  in  the  note  to  section  SOT,  subd.  4 

e.  The  reason  for  confining  the  trial  of  an  issue  of  tlM  to  a  particular  lo- 
cality does  not  apply  to  the  trial  of  an  issue  of  law;  and  therefore  an  issue  at 
law  ma;  be  brought  on  to  argument  at  a  speiHal  term  held  in  a  diffemit 
connty  m  the  district,  fKim  that  ludicatod  as  the  place  of  trial  in  the  com- 
phUnt  [Ward  v.  Davit,  fl  How.  274). 


§  253.  [20^.]  (Am'd  1848,  1852.)  laauei,  htm  tried.  Trial 
by  jury. 

Ad  isene  of  law  most  be  tried  by  the  court,  nolees  it  he 
reftjrred,  as  provided  in  sections  two  Imndred  and  aeventj  and 
two  hnndred  and  seventy-one.  An  issue  of  fact  in  an  action  for 
the  recoveiy  of  money  only,  or  of  specific  real  or  personal 
property,  or  for  a  divorce  from  the  marriage  contract  on  the 
trround  of  adultery,  must  be  tried  by  a  jury,  nnlessa  jury  trial 
be  waived  as  provided  in  section  two  hondred  and  sixty-six,  or 
a  reference  be  ordered  as  provided  in  sections  two  hundred  and 
Bfiveuty,  and  two  hnndred  and  seventy-one. 
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o.  Ad  KCtion  tbr  dAmages  for  conTerrion  of  personal  propertf  must  be  t 
by  r.Jurf,  nuletsaJuT^^&l  be  vaired  in  the  maaner  prescribed  {Lmei 
Vamum,  13  Abb.  WS).    And  so  of  an  aclion  to  recover  damages  or  a  Bta> 

Binnltf  for  creating  or  continuinz  a  nuisance  (F'ire  D»part7J>ent  t.  Bdrritoi 
llton,  456 ;  9  Abb.  1 ;  17  How.  273 ;  18  How.  IBl). 


teDufM^v.l^ta 


■hoojd  be  tried  at  the  circuit,  a  .  ... 

wttemln*.  a>.,  10  Abb.  S5i  31  Barb,  72;  30  How.  424;  e 
10  Abb.  305 ;  OriHUon  v.  EtHHai,  17  N.  Y.  136). 

e.  Where  there  is  an  agreeroeat  to  insure  and  deliver  ft  policy,  and  a  1 
occora  before  the  delivery  of  the  policy,  an  aclion  on  tlie  agreement  and  I 
ia  one  to  be  tried  by  ajury  {RoekiMll  v.  Hartford  Fire  Iti*.  Co.,  4  Abb.  ITS). 

d  In  an  action  for  a  divorce  on  the  ground  of  adulteiy  in  which  issues 
r^aed  by  the  pleadings,  it  la  not  necessary  to  frame  Uauea,  bnt  the  iaauee  mi 
by  tlw  pleadings  may  be  tried  (FwrlitT  v.  Parker,  3  Abb.  478). 

8m  Rule  83  aod  g  266,  pMl. 


§  254.  [209.]  (Am'd  1849.)  Other  issues  to  be  iried  by  t 
eourt. 

Every  other  isane  is  triable  by  tbe  court,  which,  howev) 
may  crdor  tlie  whole  JBBue,  or  any  specific  qneBtion  of  fa 
involved  therein,  to  be  tried  by  a  jury ;  or  may  refer  it,  as  pr 
Tided  in  aectiona  270  and  271. 

e.  All  actions  seeing  equitable  relief  are  to  be  tried  by  the  oanrt  [MeCai 
T.  Sdieardi,  S4  How.  23S ;  McMaheti  v.  ASen.  10  How.  384 ;  Bia  v  MeCarOiti 
Code  R.  50 ;  ChnnA  t.  FrtemAn,  16  How.  2^ ;  as,  to  clwge  the  estate  o1 
muried  woman  Wheembrovgh  v.  Iloate^  G  Duer,  130),  or  to  set  aside  an  aas[f 
ment  for  fraud  ( WUton  v.  Fortyih,  16  How.  448 ;  Draper  v.  Day,  11  How.  48! 
«r  tb«y  may  be  referred  {IScCitrty  v.  Bdieardt  and  AOen  v.  MeMahen,  »upr 
The  order  mi^  be  made  before  or  at  the  trial— not  after  {(/Brien  v.  Bovtt, 
BoBW.  608). 

See  Role  88. 


§  25K.  [210.]  (Am'd  1849,  1851,  1852.)  lasuea,  when  \ 
le  tried. 

All  iseces  of  fact,  triable  by  a  jnry  or  by  the  conrt,  must  I 
tried  before  a  single  jndge.  Issues  of  fact  in  thesnpreine  com 
mtiBt  be  tried  at  a  circuit  cuurt  when  the  trial  is  by  jury  ;  othe 
■wise,  at  a  circuit  court  or  special  term,  as  tlie  court  may  by  i 
rules  prescribe.  Issues  of  law  must  be  tried  at  a  circuit  com 
or  special  term,  and  ehall,  ntiless  tbe  court  otherwise  direc 
have  prefereoce  on  tlie  caleudar. 

/  The  parties  may  stipulate  to  bave  the  trial  out  of  the  cODrt-bouw,  and  a 
of  the  county  [Laws  1647,  eh.  470). 
ff.  An  iasue  of  law  may  be  brought  on  for  trial  at  any  apedal  term  in  the  dl 
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tiict  witbln  which  is  litiuted  the  cottn^  named  In  the  complaint  m  the  phur. 
of  bUl  ( War4  t.  Ams^  6  H»w.  374). 

Bee  Sapreme  Conrt  Roles  in  the  First  District,  of  Oct.  1851,  snd  in  the  Beo- 
oaA  District,  in  Appendix;  also  Rule  38. 

§  256.  [311.]  (Am'd  1858,  1859, 1860, 1863.)  Mther  party 
tnm/  give  notice  of  trial.    Ifote  ofiatue.    Stenographer. 

At  any  tune  after  iaeae,  aiid  at  leaat  fourteen  days  before  the 
court,  either  party  may  give  notice  of  trial.  The  party  giving 
the  notice  shall  famish  the  clerk  at  least  eight  days  before  the 
court  TriUi  a  note  of  the  isene,  containing  the  title  of  the  action, 
the  names  of  the  attorneys,  and  the  time  vhen  the  last  plead- 
ing was  served  ;  and  the  clerk  shall  thereapon  enter  the  cause 
upon  the  calendar,  according  to  the  date  of  the  iBsne. 

In  the  first  Jadieial  District  there  need  be  but  otie  notice  of 
trial  and  one  note  of  issne  from  either  party,  and  the  action 
fihall  then  remain  on  the  calendar  until  dieposed  of,  and  when 
called  may  be  bronght  to  trial  by  the  party  giving  tlie  notice. 
In  every  action  in  which  issue  of  fact  is  now  joined,  and  the 
action  ia  now  placed  upon  the  calendar  of  the  supreme  court 
of  the  first  judicial  district,  or  of  the  superior  court  of  the  city 
of  New  York,  or  of  the  court  of  common  pleas  for  the  city  and 
county  of  Kew  York,  the  party  who  shall  have  filed  such  note 
of  issue,  shall,  as  a  condition  precedent  to  snch  action  being 
brought  to  trial,  pay  to  the  clerk  of  the  conrt  the  sum  of  three 
dollars,  and  in  every  action  in  either  of  the  said  conrts  com- 
menced after  the  passage  of  this  act,  the  par^  who  shall  file 
therein  a  first  note  of  isBue  of  fact  shall,  as  a  condition  prece- 
dent to  such  filing,  pay  to  the  clerk  of  the  conrt  the  sum  of 
three  dollars ;  and  the  amounts  so  received  shall  be  accounted 
for  and  paid  over,  monthly,  by  the  clerk  of  each  of  said  courts, 
to  the  comptroller  of  the  city  of  New  York,  and  by  him  depoa- 
ited  in  the  county  treasury,  to  be  need  as  a  fond  for  the  pay- 
ment of  the  salaries  of  stenographers  employed  in  said  courts, 
as  provided  for  in  this  section.  If  the  fund  thus  created  be  in- 
adequate to  pay  such  salaries,  the  additional  amount  necessary 
for  such  payment  shall  be  appropriated  and  paid  from  the  fund 
of  county  contingencies,  to  which  (nod  any  snrplos  of  the  soma 
BO  paid  over  to  the  comptroller,  as  hereinbefore  provided,  shall 
be  credited. 

Each  of  the  courts  hereinbefore  named  shall  appoint  a  stenog- 
rapher for  the  circuit,  trial  term,  or  special  term,  which  consti- 
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tntfls  a  Mparate  brftnch  of  BDch  courts  wlio  aball  be  a  swoi 
officer  of  the  court,  shall  hold  office  daring  the  pleasure  of  tl 
court,  and  shall  be  paid  a  salary  of  fifteeo  hundred  dollars  p 
aoniun,  in  like  manner  as  the  salaries  of  other  officers  of  tl 
ooorts  are  now  pud.  It  shall  be  tbe  duty  of  erery  stenogr 
pher  so  appointed  for  any  circnit,  trial  term,  or  special  ten 
ander  the  direction  of  the  preaiding  judge  thereof,  to  take  fc 
Btenographic  notes  of  all  proceodinga  in  every  trial  therea 
and  in  case  the  presiding  judge  shall  require  a  transcript 
said  stenographic  notes,  he  may  order  the  expense  thereof 
paid  equally  by  tiie  parties  to  the  ac^on,  at  the  rate  of  b 
eents  for  erery  one  hundred  warda  so  transcribed,  and  uiay  e 
force  payment  thereof,  and  the  amount  so  paid,  together  wi 
the  sum  paid  aa  a  condition  precedent  to  the  cause  beic 
brought  to  trial,  or  to  the  first  note  of  issue  being  filed  as  hei 
inbefore  provided,  shall  be  deemed  a  necessary  diehnrseme: 
within  the  meaning  of  section  three  hnndred  and  eleven  of  tl 
code  of  procedure,  and  shall  be  allowed  as  sach  to  the  preva 
ing  party  in  the  action. 

At  any  extra  circnit,  trial  term,  or  special  term  of  sa 
courts,  the  presiding  judge  thereof  shall  appoint  a  stenogr 
pher  for  such  extra  circuit  or  term,  who  shall,  iu  like  manni 
aa  aforeaud,  be  a  sworn  officer,  and  who  shall  be  paid  a  coi 
pensation  at  the  rate  and  in  the  manner  hereinbefore  provide 

When  a  court  of  oyer  and  terminer  shall  be  held  in  and  f 
the  city  and  oonnty  of  New  Tork,  the  presiding  judge  there 
shall  designate  one  of  the  stenographers  of  the  supreme  eou 
to  act  as  stenographer  of  such  court  of  oyer  and  terminer  di 
ing  its  session,  who  shall,  in  like  manner  aa  aforesaid,  be 
sworn  officer,  bat  who  shall  receive  no  compensattou  in  ad( 
tion  to  his  salary  as  hereinbefore  provided,  except  that  in  oa 
a  transcript  of  his  steoographio  notes,  taken  on  die  trial  of  ai 
criminal  cause,  be  required  for  the  use  of  the  presiding  jndj 
or  the  district  attorney,  the  expense  thereof  shail,  on  the  ord 
of  sneh  judge  or  district  attorney,  be  paid  as  a  county  oharj 
at  the  rate  hereinbefore  apeciSed. 

In  other  counties  of  this  State,  on  trials  of  issues  of  fact, 
any  circnit  court,  or  court  of  oyer  and  terminer,  it  sh&U  1 
lawful  for  the  presiding  justice,  in  his  discretion,  to  employ 
stenographer,  who  shall  be  entitled  to  sach  compensation 
ahall  be  certified  by  such  justice,  not  exceeding  five  dollars  f 
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eaeli  dftj'B  Bttendftoce  at  melt  court  at  the  request  of  aach  jiu- 
tice  ;  which  compenBation  shall  be  a  charge  upon  the  coanties 
io  whidi  Bach  courts  shall  be  bald  reapectirely,  and  shall  be 
audited,  allowed  and  paid  In  like  maaner  as  other  coantj 
charges  are  aQdited,  allowed  and  paid.  It  shall  be  the  duty  of 
Bnch  stenographer  to  furnish  to  any  party  to  snch  trials,  npon 
reqaeet,  a  copy  of  the  evidence  and  proceedicge  taken  hj  him 
oa  sDch  trials,  or  of  snch  part  thereof  as  may  be  required,  oq 
payment,  on  behalf  of  snch  party,  of  six  cents  for  every  one 
hundred  wordB  of  the  copy  so  furnished. 

0.  TUb  Mctton  appllet  to  actions  eEisUng  when  th«  oode  took  afltet  (Ay* 
noUi  T.  DoBU,  a  Abb.  16S ;  6  Duer,  611). 

ft.  Aj  to  notice  of  triiil  tn  N.  Y.  common  pleas  and  raperkir  coorls,  see  Itnles 
in  Appendix ;  m  to  notes  of  iaeue  at  general  term,  see  Rule  41 ;  aa  to  notice  of 
trial  in  supreme  court,  see  Rata  39. 

0.  Notice  of  trial  Berved  bj-  mail  is  sixteen  days  (%  412,  potfj,  includioK  tba 
iaj  of  aerrice,  {Id.)  In  other  cases  tbe  daj  of  service  is  to  be  excluded,  anil 
the  first  day  of  the  court  tnclttded  {Daytaa  y.  Melniyre,  9  How.  117). 

d.  Where  all  the  defendants  appear,  but  only  some  of  them  pat  La  an  an- 
Bver,  notice  of  trial  must  be  given  to  all  tbe  defendants,  those  who  answer 
and  thoae  who  do  not  answer  (TVogiv.iV:  T.  Steam  Fauett  Oa.  I  K  D.  Smith, 
8W). 

«.  Where  there  are  two  actions  depending  between  the  same  parUes,  and 
prosecuted  and  defended  bj  the  same  attorney,  and  one  action  only  is  noticed 
K>r  trial,  the  notice  should  speclty  the  action  intended  to  be  trind,  or  it  may  be 
considered  insuffldent  (Ltihtr  \.  Parmeiee.  1  Wend.  23).  And  if,  besides  the 
tlsues  to  be  tried,  there  are  also  damages  lo  be  BBsessed  on  a  default  entered 
in  the  nme  action,  the  notice  of  trial  should  also  express  tbe  plainUtf's  inten- 
tion to  have  snch  damages  assessed  by  the  Jury  who  try  the  issae  (6  Cow.  SOQ). 
[And  where  an  answer  is  framed  wlUi  a  view  to  affirmative  relief,  if  the  de- 
fendant notice  the  cause,  his  notice  should.  It  Is  thought,  express  his  inten- 
tion to  take  Judgment  for  snch  relief] 

/.  If  no  notice  of  trial  !»  givea,  or  the  notice  be  irregntar  or  insufBdent,  and 
the  pl^ntiff  proceeds  to  trial,  and  obtains  a  verdict,  the  conrt,  on  application 
of  the  def^dant,  wiU  set  the  verdict  aside  (15  Johns.  860 ;  1  Calnee^  R. 
IM).  But  in  determining  the  suffldenc?  of  the  notice,  the  court  will  Inqnira 
whether  the  attorney  or  party  was  misled  by  the  defect  (S  Cainea'  R  Be,  138 ; 
ICowen,  60;  11  Wend.  176);  and  for  this  purpose  they  wi!1  look,  not  only  to 
the  face  of  the  notice,  tut  to  other  drcumslances  (4  Cowen,  60).  Thus,  where 
thenameof  one  of  the  parties  was  written  Jeunis,  instead  oi  Teunis,  It  was 
held  sufficient  (8  Cones'  R.  133).  So,  a  notice  of  trial  for  Tuesday  the  18th, 
instead  of  Monday  tbe  ISth  (8  lb.  87),  or  for  tbe  third  Monday  instead  of  the 
third  Tueedaj,  the  party  not  being  misled  (4  Cow.  60),  was  held  sufficient. 
And  where  tiie  notice  of  trial  was  for  the  third  Tuetday  instead  of  the  third 
Monday,  on  ^e  Wednesday  following  the  third  Tuesday  the  plaintiff'  took  an 
inquest.  A  motion  to  set  aside  that  inquest  aa  irregular  was  denied,  it  appear- 
ing that  the  oppoeite  attorney  had  retamed  tbe  notice,  and  had  not  been  mis- 
lad  by  the  mistake  In  the  notice  (iV.  F.  Ctntral  In*.  Oa.  t.  K^ieg.  IS  How.  SSfl). 
If  the  opposite  attorney  thought  the  notice  Irregular  or  insuffldent,  he  should 
hare  ratumed  it  immediately  after  its  receipt.    \Ib.) 

g.  A  diamisaal  of  the  complaint  founded  upon  serrlce  of  the  notice  of  trial 
or  bearing  la  Irrecular  If  obtained  wiUiout  pladng  the  cause  on  the  calea- 
daj  {Bnmiitte  t.  ita^-T  How.  487). 

h.  Where  we  of  wrentl  defences  has  by  order  been  stricken  from  an  answer 


^dbyGoOgle  


4A0  DISPOSAL  or  isbitkb.  '  [§  257 

•a  Itrelevuit,  and  the  defendant  appeals  to  the  general  tiim  from  bucIi  onler 
the  pluntiff  cannot,  pending  such  appeal,  bring  on  the  action  for  trial  (7>u«te«. 
^  ftn  Yan  t.  Fbrbei,  6  How.  38B). 

0.  The  note  of  issae  Bhoald  state  the  kind  of  iwoe  {see  13  How.  SIS). 

6.  If  a  caiuie  is  put  on  the  calendar  as  of  a  wrong  date  of  iune,  the  error  maj 
lie  corrected  by  motion  at  the  drcaiL  The  conrt  will  not  fix  the  date  as  o: 
which  the  cauw  aball  be  placed  on  the  calendar  {North  r,  Barfftmt,  14  Abb 
834;  see  Rule  41). 

Date  of  israe  on  new  trial  in  common  pleoa,  see  Rule  6,  Common  Flcai 
Ralee,  Jnne,  lS4a 

§  367.  [212.]     Ord^r  of  disposing  of  isaues  on  the  aUtndar, 
The  issues  od  the  calendar  shall  be  disposed  of  in  the  fol- 
lowing order ;  unless,  for  the  coDTenience  of  parties  or  the 
diepatch  of  hustness,  the  court  sball  otherwise  direct: 

1.  lasnes  of  fact  to  be  tried  hj  a  jary  ; 

2.  Issues  of  fact  to  be  tried  \>y  the  court ; 

3.  Issues  of  law. 

&  Actions  by  the  attomeT-general  have  a  preference  on  the  calendar  (see 
Laws  1850,  ch.  128,  p.  SOO ;  Laws  1848,  p.  Be2 ;  Laws  1858,  cb.  87,  b.  1) ;  and 
■0  have  iMues  of  law  (g  2fiS,  anie) ;  and  cases  on  certiorari  (Rule  47) ;  and 
actions  against  corporations,  on  notes  or  other  evidences  of  debt,  for  the  abeo- 
lote  payment  of  money  on  demand  (3  R  S.  45S,  §  11). 
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Trial  hy  Jury. 

SocnoR  358:    Notice  of  trial    Separate  trials. 

£09.    Court  to  be  fQmiabed  with  a  copjr  of  tbe  pleadiagB. 

260.    Oeneral  and  Bpedat  verdicts  deimed. 

361.    When  jury  may  render  eitlier  general  or  speciBl  verdict, 

and  when  the  court  may  direct  a  special  DDdiiiK. 
S69.    On  spedol  finding  wiUi  a  general  verdict,  the  tormer  to 

contn^ 
36S.    Jury  to  assess  def^dant's  damage  in  cert^  cases. 
384    Entry  of  the  verdicL    Motion  for  new  tii&l. 
365.    UotuNi  for  new  trial,  or  for  Judgment  on  epwM.  Terdict, 


§  258.  [213.J  (Am'd  1851.)  NoUae  of  trial.  Separata 
triala. 

Either  party  giving  the  notice  may  bring  the  iseue  to  trial, 
and  in  the  absence  of  tbe  adverse  party,  unless  tbe  conri;  tor 
good  canee  otherwise  direct,  may  proceed  with  bis  cose,  and 
take  a  diBmiesal  of  the  complaiat,  or  a  verdict  or  judgment,  aa 
the  case  niny  reqnire.  A  separate  trial  between  a  plaintiff 
and  any  of  the  several  defendants  may  be  allowed  by  the 
conrt,  whenever,  in  its  opinion,  justice  will  thereby  he  pro- 
moted. 


W.324;  ICodeRllS:  ShOdim  y.  MaHin,  1  Code  Rep.  81;  Andenoa  v. 
Sough,  1  Code  Rep.  GO ;  1  Band.  271 ;  see  Rule  2T).  Except  only  in  the  case 
of  an  answer  settinz  up  a  counter-cMm  and  nothing  more,  no  reply  being 
made  [Potter  v.  SmUh,  9  Bow.  363).  The  plaintiff  is  never  required  to  file  an 
HffldBvit  of  merits,  wmM  (Jtegan  v.  Friegl,  8  Denio,  108).  One  affidavit  of 
merits  to  prevent  an  inquest  is  sufficient,  though  the  cause  be  several  tlm«s 
noticed  Tor  trial  and  inquest  (6  Cowen,  4S).  And  if  filed,  and  served  on  a 
plaintiffs  attorney,  for  a  circuit  In  one  county,  it  has  been  held  soffident, 
tboazh  the  venue  t^  atterwardii  chaneed  to  another  county,  and  the  cause  be 
triedin  the  latter.  [lb.)  But  an  affidavit  of  merits  made  and  used  for  one 
purpose  In  a  cause,  cannot  be  used  for  another:  «.;.,an  afSdavit to  change tbo 
venue  will  not  be  received  as  the  foundation  of  a  motion  to  set  aside  a  de&alt 
forwantofajilea(l7iiefer  V.  .B^f,  3  HUl,  409;  and  see  BMen  v.  Leeoa,  IS 
Wend.  23S ;  Sobituim  v.  Siniiair,  1  How.  106 ;  Popham  v.  Bakef  1  How.  166 1 
Ooliiatt  V.  3IaTA,2  Bow.  180).  And  a  verified  answer  was  held  nottobenffl- 
cient  to  prevent  the  taking  of  an  inquest  in  the  cause  at  the  urcuit,  out  of  il> 
order  on  the  calendar,    {lb, ;  1  Code  Rep^  81, 118 ;  1  How.  166>. 
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&  In  au  acUon  Bg^nHt  the  Bereral  psrtiea  to  a  bill  or  note,  jointly  noder 


proceed  to  trial  or  inquest  ag&lDSt  tbe  otberfi,  in  the  same  n 

Roit  hitd  been  commenced  againBt  such  other  parties  only,  and  the  action 

was  thereby  severed  (Laws  of  1885,  p.  248,  g  3).    But  unless  the  trial  was  so 

Siut  off,  the  plaintiff  was  not  at  liberty  to  lerer  the  action  as  between  two  de- 
tedants  who  liad  pleaded,  and  pioceed  to  trial  or  inquest  against  one  only  , 
(4  HUl,  S6S). 

e.  Affidavit  br  wbcna  to  b«  mads. — The  affidavit  must  in  general  be 
made  by  the  defendant  himself;  in  his  absence,  however,  it  niav  be  made  by 
bis  attorney  or  counsel  (11  Johns.  8^;  or  his  agent  or  atiomey  m  tkct  specially 
anthoriced  to  dcf^d  the  action  (Joatumi  v.  XyiuA,  13  How.  109),  Wliere 
made  by  the  altomoy,  cnunael.  or  Hgent,  ti,  muM  state  a  sufficient  excuse  for 
not  being  made  by  the  defendant  perennally  (3  Cow.  681 ;  1  How.  62).  Ab- 
sence bcvond  seas  or  nut  of  the  Stale  will  usually  be  deemed  autScienl  [johntrin 
r.  Lynch,  sapraV  II  la  no  valid  objection  to  such  an  affidavit,  lliat  the  Itnow- 
ladge  of  the  defence  is  awom  to  be  derived  from  the  statements  of  the  defen- 
dant; for  this  Is  all  tbe  iaformation  that,  as  a  general  rule,  the  attorney  can 
ever  have,  {Id)  It  would  be  proper  that  the  affidavit  shonid  state,  not  only 
that  the  deponent  has  been  rally  infbnned  oftbe  facts  of  Uie  case,  but  his  In- 
quiriea  into  the  Irnth  of  those  ftcts,  and  his  better  knowledge  of  them  by 
means  of  such  inquiries,  Ac.  (Tit  202).  In  PhOipt^.  Blagge.  (S  Jobna  141), 
the  affidavit  was  made  by  the  attorney,  and  stated  that  the  defendant  was  ab- 
sent iieyond  sea,  and  tiad  represented  to  him  that  he  bad  a  good  and  8ul>- 
■tanual  defence  on  tbe  merits,  and,  from  his  representations  and  tbe  puiera 
produced,  he  verlLy  believed  there  was  a  defence.  This  was  held  sufflcienL 
In  EooitveUy.  Ikile  (3  Cow.  681), the  otl«mey  made  tbe  affidavit,  swearing  to 
a  good  defence  on  the  merits,  that  ^le  defendant  had  left  the  city  of  New 
York  tat  Columbia  County,  and  did  not  return  in  time  to  make  the  affidavit. 
This  viss  held  insufficient.  The  plaintiff  will  be  permitted  to  impeach  tba 
excQBe  fbr  the  affidavit  beine  made  by  any  one  other  than  the  defendant,  by 
showing  that  it  is  lalseorTrivulous,  but  cannot  question  the  existence  of  a 
defence  sworn  (o  in  due  form  (Jokn*oa  v.  Lj/tuJl,  IS  How.  SOS,  overruling 
Borne  dicta  to  the  conDary). 

d.  Where  a  maker  and  endorser  of  a  note  are  sued  In  one  action,  an  affl 
davit  of  merits  by  the  maker  will  not  prevent  an  inquest  against  the  endorser, 
tmlesB  It  appear  that  the  dcf<:nce  of  botli  is  identical  (IB  Wend.  120).  And 
where  several  suits  are  brought  ag^nst  the  maker  and  endorsers  of  the  same 
note,  an  affidavit  of  merits  to  set  aside  an  inquest  in  all  the  causes  may  be 
made  by  the  makur,  if  be  be  acquamted  with  the  facts,  and  the  defence  be 
the  same  in  ali  the  causes  \fi  Cowen,  305). 

t.  Fonn  of  nffidavlc. — The  substance  of  the  ordinary  affidavit  is,  that  the 
defendant  has  fully  and  fairly  btated  the  case  to  his  counsel,  giving  the  name 
and  residence  of  such  counsel  (Rule  21),  and  that  he  has  aguodand  substan- 
tial defence  on  tbe  merits  thereof,  as  be  is  advised  by  his  said  counsel  after 
sucdi  statement  made  as  afurestnd,  and  verily  believes  to  be  true  (S  Jobna 
~  i;  lOift.S).  The  language  of  the  affidavit  should  strictly  conform  to  the  rules 

,i 1^.  otherwise,  it  may  be  treated  as  a  nullity  at  the  circuit  (3  Hill,  3581. 

An  HOHiBTit  that  tbe  party  has  fully  and  tiiirly  stated  "  this  case^"  or  "  his 
case,"  to  counsel,  fairly  implies  that  he  has  slated  the  whole  case,  and  is  a 
Saffli^nt  conmlianoe,  in  Uiat  particular,  with  the  rule  {Jordaay.QaTriatm, 
S  Uow.  6).  But  an  affidavit  that  be  has  stated  bis  "  defence,"  or  "  the  facts  of 
bis  defence,"  to  oounsel,  only  implies  that  he  has  staled  one  side  of  the  case, 
and  is,  therefbre,  insufficient  (22  Wend.  680 ;  2  Hill,  369 ;  Ricliardi  v.  Saeker, 
1  Code  R.  117;  TompkitiM  v.  Acer,  10  How.  310  ;  EUit  v.  Jojtei,  6  id.  299). 
Bo,  an  affidavit  that  the  defendant  tuw  fully  and  tkirly  stated  "  the  fects  of  his 
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caaa:'  Ac,  la  inmlBdeDt  (1  Hill,  644).  And  an  affidavit  trUch  alleged  that 
the  defendant  had  stated  "iucaaeintAiseaiiae,"  was  held  insufSeient  {BBuy, 
JotiM,  G  How.  296).  Nor  vIU  It  do  to  qualify  the  requisition  of  the  rule,  t^ 
adding,  "  eo  &r  bb  the  &cts  have  come  to  acf«Ddtint'8  knowledge,"  unless  a 
auffldent  excuse  be  shown  (19  Wend.  617).  An  affldavlt  that  th«i  defendant 
has  a  "  defence,  &c,  to  the  plaintiB's  declaration  filed  in  tlie  suit,"  &c,  (I  How. 
68),  or  "  to  the  bond,"  Ac,  or  "  a  defence  in  the  action,"  without  Btaling  "  on 
the  merits"  (4  Hill,  534 ;  MeXurray  t.  Gifford,  5  How.  14),  has  been  held  bad. 
8o,  where  the  person  described  as  connsef  in  the  affldavit,  was  not  in  tiict,  a 
connsellor,  although  en  attornej,  the  nffldavlt  was  insufficient  (1  How.  74). 
The  courts  are  always  strict  as  to  the  form  of  an  affidavit  of  merits  (we  f^- 
layson's  Comnion  Law  Procednre  Acta,  p.  91,  e). 

a.  Affidlavlt  to  be  Sled  and  oop7  aervML— The  affldaTlt  Is  to  be  filed,  and  a 
copj.  endorsed  with  a  notice  of  the  oricinsl  being  on  file,  serred  on  the  plain- 
tUF'e  sttomer,  before  or  on  the  first  dii7  of  the  circuit  (IS  Johns.  580) ;  or  an 
Inqaest  actually  taken  (6  Hill,  868 ;  S  Abb.  G13). 

b.  Service  of  tha  affidavit — Under  the  former  practice  it  was  said  that  an 
affidavit  to  prevent  an  inquest  sometimes  might,  and  at  other  times  shonld,  be 
served  in  a  different  manner  from  what  is  required  in  relation  to  other  papers. 
At  the  drcuit,  if  th«  plaintiff's  attorney  waa  not  present,  it  might  be  delivered 
to  the  counsel  having  the  cause  in  charge.  If  not  delivered  at  the  circuit,  It 
•hoald  be  served  in  such  a  way  that  it  will  probably  come  to  the  knowledge 
(^  the  attorney  in  scaeoD  to  enable  him  to  communicAe  with  tJie  connsel 
before  the  inquest  is  taken.  Accordingly,  when  the  afBdavit  was  served  on 
the  second  day  of  the  clrcnit,  by  leaving  it  at  the  office  of  the  plaintiff's  attor- 
ney, no  one  being  in  at  the  time,  and  he  took  the  inquest  a  few  moments  after- 
waids,  but  without  knowing  that  the  affldavit  bad  been  served,  bis  proceedinip 
were  held  regular  (Bminarcl  V.  OnU'im^  6  Hill,  868).  It  would  be  otherwise 
if  there  is  any  one  In  the  office  at  the  time  of  the  service  {Smith  y.  AjibiwortJi, 
U  How.  88). 

e.  Inqnest,  'when  it  may  be  taken. — An  inquest  may  be  taken  on  any  day 
after  the  first  day  of  the  circnit,  immediately  after  the  opening  of  the  court 
(Rule  29)  but  not  after  the  trial  of  a  litigated  cause  has  commenced  (Nieholi  v. 
Chapman,  9  Wend.  4S1),  or  after  the  jury  have  been  discharged  (Dictinx/n  v. 
Kimbaa,  1  Code  Rep.  83 ;  Bdinei  v.  Davii.  6  How.  118;  1  Code  Rep.  N.  8.  407). 

d.  In  the  superior  court  an  inqnest  cannot  1ie  regularly  taken  on  the  first 
day  of  a  trial  term,  unless  the  action  lb  regularly  ca  ded  on  that  day  upon  the 
calendar  (SrailA  v.  Brown,  1  Duer,  665). 

'  «.  The  pluntiff  cannot  take  an  inquest  at  a  drcalt  for  which  he  has  not 
served  a  notice  of  trial,  although  he  has  been  called  there  by  a  notice  of  the 
defendant  (PoUer  v.  Daritan,  8  Abb.  48> 

/.  An  inquest  out  of  the  order  of  causes  upon  the  calendar  can  regularly  be 
taken  at  the  opening  of  the  court,  and  only  at  that  time.  Where,  at  the  open- 
ing of  Uie  court,  the  plaintiff  asks  to  take  nn  inqnest,  and  he  by  direction  of 
the  court  wails  till  a  cause  tlien  on  trial  is  concluded,  and  thentakei'  an  inquest, 
— It  Is  irregular,  but  will  be  set  aside  without  costs.  In  snch  a  case  tiie  proper 
course  is  to  defer  tnking  an  inquest  until  it  can  be  done  at  the  opening  of  the 
CourtV^wn.  MS.  Supenor  Ct, ;  see  6  Abb.  512). 

g.  Where  a  motion  to  change  the  place  of  trial  w.ia  made  by  the  defendant, 
and  after  the  motion  had  been  heard,  and  While  (he  qTiestion  was  under  advise- 
ment, the  cause  was  reached  on  the  calendar,  and  the  plaintiff  took  an  inquest. 
There  waa  no  stay  of  proceedings.  The  motion  was  subsequently  granted. 
Held,  that  the  decision  related  back  to  the  time  of  making  the  motion  and 
made  the  inquest  irregular ;  but  the  inquest  would  have  been  regular  If  the 
dedsion  on  (lie  motion  to  change  the  place  of  ttM  had  been  denied  ( Wil»ni  v. 
Bmdtrton,  15  How.  90). 

A.  Proceedinga  on  inqneat: — Upon  an  Inqnest  the  defendant  has  a  right  tu 
appear,  and  cross-examine  the  plaintiff's  witnesses ;  bnt  he  cannot  prove  a  de- 
fence by  t2iem,  nor  examine  witnesses  on  his  own  I>ebalf  He  may,  however, 
olject  to  the  pltuntiCs  evidence,  and  except  to  the  Jndge's  opinion,  as  in 
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ordinuT  cases.  Bo,  the  plslntiff  mar  be  nonanfted  If  he  tall  to  make  oat 
case  ((Ftttu  r.  Qrem,  1  Wend.  78 ;  Sartaeu  r.  Boyd,  5  ib.  963).    (See  in  nol 

a.  Where  there  is  a  connter-cUm,  not  dented,  and  the  plaintiff  takes  AD 
quest,  the  amount  of  the  counter-claim  must  be  allowed  the  defendant  (A 
T.  BiaitA,  9  How.  2S2). 

b.  An  action  at  inne  npon  ismies  of  fiict  onlf ,  and  noticed  for  trial, 

6 laced  upon  the  calendar,  if  the  defendant  Mis  to  appear  when  It  is  reache 
8  order,  most  be  tried  bv  the  court  and  jury,  or  by  Uie  court  alone  if  the  p! 
Uff  electa  to  treat  the  &ilare  of  tlie  defendant  to  appear  as  a  waiver  bj  liLn 
a.  trial  by  Jury.  The  plaintiff  cannot  in  Buch  a  case  take  an  order  tn  have 
damages  aasesaed  by  a  fiietiS'iiarj{Oii«rU>nv.  Fleitdul,  5  Daer,  dSZ ;  B< 
.  V.  FtUy,  4  Sand.  878). 

e.  Where  the  defendant  has  answered,  denying  aJl  or  any  of  the  material  a1  ti 
tlons  of  the  complaint,  althonch  he  does  not  appear  on  the  trial,  it  is  inc 
bent  on  the  plaintiff  to  prove  the  allegations  so  denied  before  he  is  entitle 
Judgment  (itoin  v.  Haeeadl,  84  Barb.  421). 

d.  One  of  two  defendants  appearing  by  a  separate  attorney  and  bavin 
separate  and  different  defence,  may  bring  the  cause  as  to  himself  to  trial,  : 
in  case  no  one  attends  for  the  plaintiff,  may  take  a  Judgment  of  dismissal 
debult  (Guma  v.  EoiU,  39  Barb.  MT). 

a.  Waiving  or  oMtliig  aalde  Inqnest — A  party  who  has  taken  an  inqi 
regularly  is  not  bound  to  valve  it,  he  may  put  the  adverse  pany  to  his  mot 
{»nm.  T.  HgiBard,  13  Wend.  138).  Betting  aside  inquest  is  m  the  discretion 
the  court  {Leighton  v.  Wood,  17  Abb.  177).  But  no  inquest  should  be  set  at 
unless  the  court  is  fiilly  satlsBed  that  defendant  has  no  evidence  which  wo 
materially  reduce  the  amount  of  the  recovery  (Lagltloa  v.  Wood,  17  Abb.  1' 
The  court  refused  to  open  an  inquest  on  the  excuses  that  the  counsel  was 
gaged  before  a  referee  and  that  a  material  witness  was  absent  { Ward  v.  Bt 
man,  28  How.  S30).  An  inquest  rc^larly  taken  will  not  be  set  aside,  wh 
it  appears  that  the  answer  was  insufiicient  or  frivolous  {Hunt  v.  Maiix,  1  G 
B^.  lis).  On  setting  aside  a  regular  inqueatj  defendant  waapnt  under  tei 
of  withdrawing  a  plea  of  the  statute  of  limitations  (^hx  v.  Baker,  %  We 
344);  and  the  superior  court  refused  to  set  aside  on  inquest  regularly  tak 
where  the  only  defence  was  usury  (MorrU  v.  Slaiery,  S  Abb.  74).  So,  Uie  co 
reAised  to  set  aude  an  inquest  because  the  action  was  improperly  brought 
th«  name  of  husband  and  wilb,  or  for  a  variance  between  the  complaint  { 
Judgment,  and  the  proof,  nor  because  the  jud^  allowed  an  amendment 
which  the  amount  of  plaintiff's  recovery  was  mcrcased  (Burger  v.  Bake, 
Abb.  11). 

/.  When  the  canse  is  reached  and  called,  and  sn  Inquest  taken  tn 
aheence  of  the  defendant's  counsel,  imAU  his  actual  engagement  at  the  ti 
at  another  court,  ia  not  a  ground  for  opening  the  defoult  (Mmri*  v.  Blaterj 
Abb.  74).  After  a  default  regularly  taken,  tlie  same  will  not  be  opened,  u; 
a  mere  general  affidavit  of  merits.  The  party  must  disclose  the  nature  of 
defence  so  that  the  court  may  Judge  whether  it  is  merilorious  {MeGafflgar 
JmJdTu,  1  Barb.  BI ;  Ferrusae  v.  Tliorn,  ib.  42).  If  a  married  woman  is  e\ 
as  a  feme  »ole,  and  she  allows  judgment  to  pass  by  defknlt,  and  it  appears  i 
obtained  the  credit  by  representing  herself  as  a  widow — the  court  will  not 
motion  relieve  her  ftvm  the  judgment,  but  leave  hertoan  i^ipeal  (C«ui 
Ihaenbury,  3  Duer,  679). 

B-  ■ 
tan-v. 

h.  The  action  mnit  be  ready  ten  blal  as  to  all  the  defaodants. — An 
tion  cannot  regularly  be  brought  to  trial  until  It  is  in  such  a  situation  ths 
yinoJ  judgment  can  be  rendered  between  oB  the  partiei.  It  cannot  be  tried 
teetumt  without  leave  of  the  court  Thus,  if  all  the  defendants  have  not  b( 
served  widi  the  stmimons,  nor  have  appeared  ,  a  defendant  who  has  Im 
served  and  answered  cannot  bring  the  action  to  trial  [MorrU  v.  Oraicford, 
Abb.  134).  One  of  two  defendants  appearing  by  a  separate  attorney,  a 
having  a  separate  and  different  defencu,  tii:\y  bring  the  cause  as  to  himself 
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Issae  sa  agBlnst  alt  of  aeverB]  defendants,  c  n  any  one  of  them  givs  notice  oi 
trial,  and  upon  the  Mlore  of  tlie  plaintiff  to  appear,  take  a  Judgment  against 
him  bj  de&ulL  The  cause  must  not  onlj  be  in  readiness  for  tnal  as  between 
all  the  patties  to  the  action,  but  it  icuet  also  have  been  noticed  for  trial  by 
■11  tlie  defendants  who  have  a  right  to  appear  on  the  trial  and  move  for  jad^ 
ment  against  the  plaintiff.  Where  the  cause  has  not  been  noticed  for  trial  bj 
the  pluntiff,  and  but  one  of  several  defendants  who  hat  appeared  and  aa- 
■wered  has  noticed  it,  no  effectual  trial  can  be  had.  Of  conree,  the  pUtntifT 
Rvinnt  be  forced  to  trial  in  such  a  case  OVard  v.  Dmotj/,  12  How.  183 ;  and  see 
T.  S.  T.  Steam  Faucet  Go.,  1  E.  D.  Smith,  34S ;  anU,  p.  4S9,d;  SiirnJtam  v. 
.  _  otn,  8  How.  186  ;  Rjioeil  v.  FiruJi,  6  Duer,  666).  But  it  has  been  held 
that  one  of  seTeral  defendants,  wlio  defends  separately,  tnaj  bring  the  caaae 
as  to  himself  to  trial,  and  in  case  no  one  attends  for  Uie  plaintiff  may  take  a 
dismiaaal  ortbe  cmapl^nl  as  to  himself  by  de&ult  (GMTTtte  v.  Ib/xU,  ^  Barb. 
C47). 

A  J1117. — One  not  a  freeholder  sor  assessed  in  respect  of  personal  cotate  is 
not  qualifled  to  act  as  Juror  (,VaWm  v.  IfcU.  Lean  JTund  hu.  Uo.,  IT  Abb,  386)! 
Where  a  juror  is  challenged  for  favor,  the  triers  must  Snd  that  he  Blonde  im- 
putial  and  indifferent,  or  they  should  reject  him  (Smiih  v.  Fl^/d,  18  Batli. 


e.  Sbnokjnty. — As  to  when  the  court  will  order  a  stmck  ]ui7,  see  W(d»k 
T.  8nn  Mat.  Itu.  Oo.,  17  Abb.  856.  A  special  Jn^  will  not  be  ordered  in  Nair 
Tork  city  {NiamHh  v.  AOantie  In*.  Co.,  3  Abb.  t^). 

See  Laws  18ST,  ch.  6B0. 

d.  Kight  to  basin. — Where  the  [daintiff  mitst  or  may  give  any  evidence  to 
make  oat  his  case  he  has  the  right  to  begin  (see  Aj/rauU  r.  Cnamberiain,  8S 
Barb.  229,  2S8 ;  Htdcer  t,  Hopkin*,  16  Abb.  801  n  ;  LiOkiohn  r.  Orenits,  IS 
Abb.  41 ;  StinHnfflm  v.  Conkiy  83  Barb.  218 ;  llaUitlm-  v.  Bendm;  1  Hill,  ISO ; 
^ntn^n  V.  Fttvtr,  i«  Ohio,  824;  JKAwrfiv.  JTvain.aOPenn.  IK;  ThurManv. 
Ktnn^,  S  Foster,  151 ;  Tanee  v.  Fan«,  2  Mete  (Ky.)  581 ;  holier  v,  Horgan, 
18  B.  Honr.  186;  JacJOon  v.  Pittffyrd,  8  Blackf.  194;  LaOiam  v.  eelidrk,  11 
TeiBa,314;i}<ii>uT.  BriirAam,  29  Maine,  801;  Onw  v.  n<rn«r,91  Verm.  4S7: 
LeeU  V.  OreAam  Int.  Go.,  7  Kng.  Law  ft  Eq.  R.  fi78  ;  SuUon  v.  Baddltr,  8  C.  B. 
N.  a  S7 ;  Amot  v.  Hughm.  1  Moo.  ft  R  4M ;  Carter  v.  JoTut,  8  C.  ft  P.  64 ;  1 
Moo.  ft  R.  281:  Ooepm-y.  ffaJaiieff,S  C.&P.  iU,  mi;  see  also,  8  Camp.  366 ; 
8  Stark.  516 ;  6  C.  ft  P.  687,  778,  666 ;  1  Moo.  &  R.  304,  S86,  476,  411,  578 ; 
15  B.  Monr.  27;  Hardin,  182). 

e.  Connasl  addreaaing  Jury.  —  Whether  counsel  shall  be  permitted  to 
address  the  Jury  ia  in  the  discretion  of  the  court  [The  People  v.  Cook,  A  Seiden, 
87);  and  the  court  will  restrain  the  observations  of  counsel  to  the  points  tu 
imae  [MiteheH  V.  Bordm,B'Wen±  670;  and  see  BulMc-r.  AntU,  15  Qeo.390; 
Mitelmm  v.  Ihe  Staie,  II  Geo,  815 ;  Fry  v.  Bennett.  8  Bosw.  302). 

/.  In  opening  each  party  should  be  confined  to  a  lemtimote  opening  of  his 
otm  caae  ( JyrauK  V.  CAamberiain  S3  Stib.  2X9).  Evidence  cannot  be  rejected 
becanse  not  within  the  opening  {ifearins  T.  B^,  5  Hill,  201). 

ff,  Ot^eotlnc  to  p1»B^"g' — The  only  objections  that  can  be  taken  to  the 
complalDt  at  the  trial  are  that  It  does  not  show  a  cause  of  actlon^r  that  the 
conrt  has  not  Inrisdlctton  {Wintarttm  7.  Eighth  At.  RROt/.H  Hilton,  880 ; 
iMdOHifftMy.  JV^  10  Barb.  447). 

A,  A  defendant  cannot  move  for  a  non-eait  on  the  graimd  of  the  InsnfficlaHgr 
of  the  complaint  (-Sof^r.  S-tH}/,  3  Barb.  419). 
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a.  Where  the  defendaat  set  up  mntter  u  a  cnanter-claim,  U>  frhiti 
was  no  demurrer  or  reply,  but  which  Uie  presiding  judge  held  did 
effect,  conatitule  a  counter-claim, — held  tbnt  he  niiuht  disregard  iDch  i 
counter-claim  (Fan  VaUn  t.  Lapham,  18  How.  248). 

b.  PoBtponement  on  payniAiit  of  costs  of  cdroult. — Where  t 
wu  reached  at  the  circuit,  and  called  on  for  trial  by  the  defendanta ; 
upon  the  plaintiff  applied  for  a  postpoDement,  which  waa  denied.  H 
gave  notice  of  discontinuance,  and  made  a  lender  of  costs;  (en  da;E 
wards,  but  during  the  same  circuit,  the  judge  at  the  circuit  lUBde  an 
diBmigging  the  compl^nl  with  cnsta  and  directing  an  extra  allowance, 
that  the  Judg«  had  JurUdlction  to  make  Buch  order  {Moffat  v.  fbrd,  U 
0771. 

e.  Where  a  defendant  has  been  offered  his  costs  of  the  circuit  and  ! 
not  appear  that  they  have  ever  been  made  oul  or  adjusted  In  any  way, 
prepared  to  receive  them,  he  is  not  entitled  to  a  (liamissal  of*  the  complt 
not  bringing  the  cause  to  trial  at  the  circuit  {Bnwbp  v.  Seytxour,  S  Ho' 
Defendant  should  have  had  hb  costs  adjusted  and  given  plaintiff  notice 
Amount.    (Id.) 

i,  Bmmlnntlcn  of  ^TttnoBMS.— The  conrt  may  in  Ita  discretion 
loading  questions  to  a  witncBs  (Clieies'^-  Arnold,  IB  Barb.  484;  .Stu£ 
Van  NMtrand,  24  id.  S5) ;  and  deride  whether  or  not  the  question  ta  I< 
( Waaoer  v.  DuTupaagh,  20  N.  T.  1701 ;  may  allow  fiirtlier  teatunony  i 
'party  has  closed  hisca8e(CA/ineii;T.  BareUtyA  X!.  D.  Smith,  884;  SON. 
Sh^onr,  Wood,  2  Bosw.  2SS):  and  may  control  the  crosa-examinatioc 
T.  Riehmmd,  2  E.  D.  Smith,  8801.  After  a  witness  haa  been  once  eiai 
tmlpsa  requested  to  remain  he  may  leave  the  court  {SA^ffi^  v.  Boelieita 
Oo.  SI  Barb.  S3B).  If  the  opposite  party  desire  to  cross-examine  him,  it  i 
be  done  while  he  is  on  the  -stand.  (Id.)  As  to  the  time  and  manner 
■mining  a  witness  as  to  his  competency  (see  8edy  v.  Engdi,  IT  Barb.  G80' 
party  patUng  a  witness  od  the  stand  may  be  required  by  his  advers 
state  in  advance  what  he  proposes  to  prove  by  him  {Deal  v.  F%neh,  1  Kei 
and  whether  a  witness  shall  be  put  on  his  voir  dirt  or  not  is  in  the  disc 
of  the  Judge  [Setleg  v.  Engdl,  IT  Barb.  630).  The  court  may  in  i(a  disc 
Interfere  and  protect  a  witness  from  Irrelevant  quesliona  ( Tttnitta  v.  Soi 
8  Abb.  303);  and  the  order  of  proof  is  in  the  discretion  of  the  Judge  (& 
it>iiwa,13Barb.l83;  SeOej/f-  C^JUU^ndm,  4  How.  2SS}. 

t.  Counsel  oMecting  to  a  question  put  lo  a  witness  may  be  required  t 
the  grounds  of  his  objection  (Harru  v.  Parxama  R.  R.  Go.  Ji  Bosw.  813 ;  J 
T.  IXeftndorf,  B  Barb.  898).  Where  a  conversation  between  persons  is  ( 
In  evidence,  the  party  offerinjr  it  must  disclose  how  it  is  material  {Tntti 
Baptict  Church  v.  BnxMyn  Fvrt  In*.  Co.  S8  How.  448). 

/  A  party  must  except  to  a  question  put  to  a  witness  before  the  qn 
Is  answered;  he  cannot  except  after  the  question  Is  answered  {Chtembro 
TayltfT,  la  Abb.  227). 

g.  Each  party  should  put  In  all  his  proof  tiefore  resting  hia  case  (& 
mtttenden,  4  How.  365 ;  AyravU  v.  OAambmiain.  S3  Barb.  3S4 ;  but  the 
ber  of  witnesses  and  whether  or  not  a  witness  should  be  recalled  is  in  tl 
cretlou  of  the  presiding  Judge  (Treadadl  v.  St^Uini,  S  Bosw.  58S ;  AtU/i 
Bmilh,  4  Bosw.  S03 :  Burger  v.  While,  2  Bosw.  93 ;  see  Xmeu  v.  Rgder.  II 
I ;  Slmxy  v.  OraAam.  8  Duer,  444 ;  Pearion  v.  Fiike.  2  Hilton,  148 ;  ifr«o 
^Wferiwn,  11  Barb.  216;  Dunddt, -7.  Koeker,  11  Barb.  887:  WiUiaTmr.. 
30  N.  T.  80;  Grtrn  v,  Btviba,  S  Barb.  130 ;  Eeeler  t.  Ddaran,  4  Barb, 
This  discretion  may  he  reviewed  on  a  motion  for  a  new  trial,  but  not  < 
peal  {NoUon  v.  J/fwa,  3  Barb.  SI). 

h.  The  court  may  limit  (he  number  of  witnesses  to  any  point  {AnOu. 
Smith,  4  Bosw.  503 ;  Ward  v.  Wath.  Int.  Co.  6  Boaw.  229). 

i.  Allowing  or  refbsii 
defendant  has  rested,  ii 
Barb.  268). 
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Barb.  110).  It  Ib  in  the  d 
■s  lo  the  character  of  a  witnesB  alisl!  cease,  when  it  may  be  resumed  taw 
which  part;  shall  close  the  exammation,  ami  the  decision  is  not  reviewable 
{Sp6ar  y,  Myert,  B  Barb.  445).  A  witness  cannot  be  impeached  as  to  credihilily 
by  proof  of  any  single  act  of  bad  condaci  ( Yarona  t.  Soearrai,  8  Abb.  802). 

b.  Under  a  general  objection  to  Uie  competency'of  a  wilncu,  objection  to 
th«  competency  of  individuaJ  answers  glTen  by  him  cannot  be  raised  {Ajiort. 
8  Abb.  102). 

e.  The  right  of  counsel  on  croM-examinatlon  lo  enquire  into  collateral  facts 
with  a  liew  to  discredit  the  witness,  is  in  the  discretion  of  the  court,  and  is 
not  renewable,  as  a  general  rule,  either  on  exception  or  motion  for  a  new  trial 
{AOen  T.  BodiTui,  6  Barb.  383). 

e.  Where  a  witness  testifies  to  facts  not  within  his  knowledge,  the  testimony 
cannot  be  struck  out,  the  only  remedv  is  to  ahnw  by  croBS-examlnaliun  that 
the  witness  had  not  sufficient  linowledge  of  what  he  had  testified  to  [ButAiwrt 
V.  /laU,  12  Abb.  421 ;  see  Hali  v,  Emett,  36  Barb.  S8C). 

«.  A  witness  may,  on  cross-ezaminalion  be  interrogated  as  to  htsreliglouabe- 
loes  not  believe  in  the  existence  of  aOod  who  willpuniA 
s  to  the  credibilitv  of  the  witness  \,SlaiQrro  v.  Ilspkim,  88 

iven  cannot  be  withdrawn  [Deeker  v.  Bryant,  1  Barb.  183) 
:aring  upon  the  issues  has  been  duly  taken,  without  ob- 
ttie  circuit  has  no  power  to  strike  il  out,  or  to  eiclude  it 
>n  of  the  jury  {HaU  v.  Er7^at,  36  Barb.  58S). 
impeach  his  own  witness,  that  la  to  say  he  cannot  Insist. 

ifbelief'      '         ' ■"-  '"- 

.ssUted 
1.834). 

less  cannot  be  contradicted  nnleas  his  attention  has  been 
it  on  which  the  contradiction  Is  proposed  (Tnuttet  Cff 
oaklyn  Fire  Ini.  Co.,  28  How.  448). 

if  a  party  to  contradict  testimony  brought  out  by  himself 
hurdi  y.  Brooklyn  Fin  Int  Co.,  33  How.  446). 
f  is  offered  which  is  relevant  as  to  one  of  two  defendants 
>  the  other,  it  must  be  objected  to  by  the  latter  on  that 
ition  is  taken  by  both  defendants  it  is  not  erroneous  to 
Hwler,  38  Barb.  387). 
h  Where  evidence  is  offered  as  a  defence  and  excluded  on  the  ground  thsA 
it  Is  not  warranted  by  the  pleadings,  If  the  party  desires  to  arail  himself  of  It 
in  mitigation,  he  should  oner  it  again  for  that  purpose  (Travit  t.  Bargn;  24 
Barb.  SIS). 

I  If  an  offer  of  evidence  contain  any  matter  not  adniBsabte,  the  whole  may 
be  r^ected  (Hotiey  v.  Bhdt,  26  How.  97). 

™.  Ak  -  ■     - 

Carr.  &il 

n.  Hannilt. — A  nonsuit  may  he  ordered  at  anv  stage  o 
Eudmn  IHmt  B.  B.  Co.,  24  How.  97).  After  plaintiff  has  closed  bis  case 
(Winfldd  V.  PoUer,  24  How.  440)  On  a  defendant  moving  for  a  nonsuit  lie 
must  specify  the  grounds  for  his  motion  (CaiUe  v.  Duryea,  32  Barb.  480)  A 
motion  for  nonsuit,  on  the  ^tround  that  plaintiff  has  shown  no  right  lo  recover, 
en'  that  the  evidence  does  not  entitle  the  plaintiff  to  recover,  is  too  indcBnite 
(IVuKuM  of  St  Mary'*  Church  v.  Cogger,  8  Barb.  577),  A  defendant  moving 
at  the  close  of  the  evidence  for  a  nousuit,  which  is  denied,  if  ho  desires  that 
questions  of  fact  l>e  submitted  to  the  Jury,  must  distinctly  request  it  and  can- 
not upon  appeal,  make  tho  point  under  a  general  exception  lo  llie  Judge's  di- 
rection of  a  verdict,  that  there  are  quesUons  of  f^ct  which  shonld  have  been 
submitted  {WinduM  v.  EiOM,  IB  N.  Y.  S58 ;  and  see  Bidma  v.  Lammi,  17 
How.SfST). 
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a.  Wliere  te«tlnioii7  U  oonflicting,  the  caae  most  be  Mbmltted  to  the  Jui 
(Smith  T.  Tiffang,  36  Barb.  2S ;  BtmAant  t.  Bninntr,  i  Bosw.  628 ;  BhAmS 
Z<ini«>U,  IT  How.  SG7V 

A.  A  nonauit  cannot  be  directed  bj  the  jndn  on  the  asHiniptlon,  b;  hb 
tbat  a  witness  for  the  idaintiff  Is  not  worthf  of  belief  (JfemW  r.  Lfftm,  S  B»rl 
110).  Tbat  theJuTV  mav  choose  to  discredit  erldence  not  Inipeacbed  and  m 
incredible  upon  Its  ace,  (s  no  reason  for  aubmUting  it  to  them  (Lemtr  t.  M»elte 
SS  N.  T.  801).  It  U  error  to  refliae  ■  Donsuit  where  the  uncoo  Indicted  ev 
dunce  eetsbUshes  a  ilerence  (kI)- 

e.  When  the  court  mny  nonsnit,  fee  BmiA  t.  SoMgm,  Z  Barb.  M 
"    "  "--"    ""     "         '     V.  »»•«,  10 Bw*.  968;  IhompmnT. 


Buffalo aTtd8latelAn^R.B.,Vlfia.tb.W&;  Emit- 
i  How    —'■■•-       '  .  —  -        —     _. 


HuOton  mwr  R.  K  Co.,  24  How,  97;  BidwtMT.  Lament,  It  How.  867:  Wri 
T.  UeKton,  3  Hilton,  &S. 

il  Where  s  nonsuit  depends  on  Important  questions,  snd  dispoeei  of  tb 
whole  of  plaintiff's  rights,  it  is  a  proper  case  for  suspendtng  judgment  end  d 
recUng  that  the  plaintiff's  eiceptioa  to  the  nonsoit  be  heard  In  the  Brat  ii 
stance  at  the  genenl  term  (MoJimjrv.  Aw*,  •  Abb.  SS). 

e.  BSeot  cf  Doumlt  cr  dlamlaaal  of  conqidaliit. — Upon  a  motion  for  noi 
mit  a  dlsmlasal  of  the  comj;itaint  mav  be  taken  (Guion  t.  Whabtn,  1  Code  Rc] 
N.  B.  ST  1  S  Bow.  825).  A  dismissal  of  tlie  complaint  being  equivalent  to 
nonsuit  (Bobna  t.  Bloaim,  S  How.  218 ;  Harruon  t.  Wood,  S  Dner,  SO ;  m 
Jtabbirn  v.  WeS»,  34  How.  l.t),  Is  not  a  t>ar  to  n  second  action  for  the  same  caui 
(DartofT.  Cior*»,33  How.  389;  Btaman  v.  Word,  1  Hilton,  63;  TaOataa  ■ 
HaM,id.K;  OciUy.  Beard,SaBArb.a57:  (hit  v.  B'itrul,U  Abh.  4m:  S3  Hoi 
i):  nnleea  it  be  an  action  for  equitable  relief  (see  Ds  WiUv.  GhandUr,  11  Abl 
473 ;  and  note  to  CoU  t.  Bland,  13  Abb,  4621  In  actions  for  equitable  relief 
dlsmlsaal  of  the  complaint  on  the  merits  u  a  bar  to  a  second  action  for  tti 
same  cause,  and  this  effect  cannot  be  prevented  by  directing  that  the  dlsmlMi 
be  without  prejudice  to  a  second  action  {Bottviick  v.  Abbott,  16  Abb.  417).  I 
an  action  on  contract  where  the  dismissal  of  the  complaint  In  a  prevloi 
action  Is  set  np  as  it  bar,  the  plaintiff  may  show  to  obviato  such  defence  thi 
the  diunisea)  was  not  on  the  merlta  [Wilaa  v.  Lit,  36  How.  418). 

f.  On  dismlsnng  a  complaint  on  the  merits,  the  court  ivnnot,  by  givin 
leave  to  bring  a  new  action,  destroy  tike  bar  occasioned  \>j  the  dismissal  (Au 
mek  r.  A^oS,  40  Barb.  831). 

g.  RnUngB  «t  Ow  trial— On  an  exception  to  all  the  rulings  the  excepUo 
cannot  avail  if  any  of  the  rulings  are  right  (Onmk  v.  Cai^i^d,  81  Barb.  191 
and  see  Doim  v.  RuA.  31  Barb.  166). 

A  CoQusel  may  submit  their  propositions  separately,  and  require  the  Judf 
to  pass  upon  them  separmtcly  ( VaUante  t.  King,  8  Barb.  548). 

i.  An  erroneous  decision  of  the  judge  on  the  trial,  can  be  corrected  only  (i 
a  case  or  eicepttone,  It  cannot  be  reviewed  on  a  special  motion  (Oraig  v.  mii 
tting,  6  How.  836). 

J.  Where  a  party  offers  to  {ffove  two  connected  &cts,  one  of  which  Is  Ins> 
tnisslble,  it  Is  not  error  for  the  court  to  reject  the  offer  as  a  whole  {Sitrgtr  ■ 
Esmond*,  4  Baib.  306). 

k,  Piadnotloii  of  doenmaiita  or  ohattela. — Where  a  witness  on  bis  exaii 
Inatlon  admits  the  poesessioa,  In  court,  of  a  document  material  to  the  matb 
In  issne,  but  refoses  to  produce  it,  the  court  may  compel  the  production  c 
auch  document  or  punish  the  witness  for  contempt  (Btynton  v.  Bognttti,  1 
Abb.  87 ;  30  How.  400 ;  see  however,  Orim  t.  Hamti,  8  HUton,  4B4). 

I.  On  a  trial  for  breach  of  warranty  of  a  chattel,  neither  a  party  nor  a  wl 
ness  can  be  compelled  to  produce  the  chattel  in  court  (ButOer  v.  AUen,  I 
Barb.  43). 

g  growid  of  aotioii  or  dsfonoa—Where  in  an  acUon  for  Ire 

I,  the  defendants  in  their  answer,  set  up  a  title  to  the  premisee  I 

a  third  person,  and  Juati^  under  a  license  from  him,  they  cannot  uumge  the 
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ground  on  the  trial  amd  dww  title  in  one  of  the  defendants  (Ooan  r.  Ot/food, 
IS  Barb.  588). 

a.  Where  In  an  action  against  arulroad  company  to  recover  damages  for  an 
injury  to  the  p1ainUS'»  property,  the  compMnt  tnerelr  alleges  that  (he  injury 
was  occasioned  by  Uie  neelect  to  oonstnict  catUe  fvarat.a.  recaverr  laumot  be 
bad  for  an  omiaaion  U>  hmlA/mceM  {PaTkar  t.  Smu.  dt  Saraiofa  R  R  Oa.  U 
Barb.  SIS). 

A  Where  a  complaint  set  (brth  a  contract  by  defendants  to  transport  plain- 
tiffin  a  partdcnlar  Teasel,  and  alleged  a  breach  in  not  conTeying  In  Uiat  veasel, 
without  either  alleging  an  obligation  on  defendants  to  pronde  a  Bubstitute  in 
the  event  of  Uie  loes  of  the  QrBt  named  vessel,  or  claiming  aoy  damage  for 
defcnduit's  neglecting  to  fbrward  liim  in  ennie  other  vessel  oeld  tlut  plaintiff 
most  be  ccnflned  to  the  breach  specially  alleged  and  could  not  recover  on  any 
other  grounds  {Briggi  v.  VandtrbOi,  IB  Barb.  333). 

e.  In  an  action  for  a  fiilse  warranty  and  for  a  Ijreach  of  warranty,  the  pldn- 
Uff  on  the  trial  elected  to  go  for  the  false  warranty,  held  that  he  could  not  at 
the  close  of  the  trial  change  his  ground  and  have  the  jury  charged  that  if 
i^y  found  a  breach  of  a  warranty  only  without  proof  of  fraud,  &e  plaintiff 
was  entitled  to  recover  {Sfyringitead  v.  Lavtioa,  i3  How.  803). 

See  ante,  page  851  e. 

4.  CharBing  jury. — A.  judge  is  not  bound  to  give  any  instructions  to  the 
jury  as  to  the  law  {Bdupl  r.  Fahlmann,  16  Abb.  3(m ;  nor  to  express  an 
iq^ion  on  a  question  offset  {Uo9n\.  MeaeAam,  10  N.  Y.  208);  but  he  may 
do  so  ((74«»(AnjuyA  V.  Taj/fcr,  13  Abb.  227).  The  court  may  instruct  the  jury 
to  preeuDie  a  &ct  in  certain  cases  {Bi/j/t  v.  Carter,  IS  Barb.  3W) ;  and  aa  to  the 
effectof  the  verdict  on  the  question  of  costs  (JTuUonv.  A/oku,  S  Barb.  81).  If  a 
party  supposes  the  Jury  to  be  misled  by  auy  insU^ctiun  ftoia  the  judge  he 
ahouid  suggest  that  &cl  to  the  Judge,  he  cannot  remedy  it  by  excepting  to  the 
instrucliun  (Stnnid  v.  Frith,  11  Barb.  300  j  and  see  JfoUm  v.  Momi,  8  Barb.  81 ; 
Cranifordv.Wiltffn, 4  Batb.  SOS;  Lantirig  y.  Sum^,  U  Barb.  510).  The  fects 
being  uudiapuied  the  judge  may  direct  Uie  jury  how  they  shaU  And  their  ver- 
dict (iW«7-  V.  JJajM/u,  37  Barb.  813  j  Thi  People  v.  Oooh,  4  Selden,  67 :  Eolbrook 
v.FAm,  4  Boew.  6S). 

e.  If  a  party  desires  the  attention  of  the  Jury  called  to  any  particular  factor 
aspect  of  thetaae,  he  should  [before  the  Judge  commences  to  charge  the  Jury] 
request  to  have  it  done  {Partone  v.  BroiBn,  16  Barb.  690 ;  Grater  v.  SteUaagai, 
SS  N.  Y.  816).  The  request  should  be  in  such  form  that  the  court  may  proper- 
ly charge  in  the  very  terms  of  the  request  without  qualification  (GarpeiUer  v. 
fiEA«fi,  I  Keraan.  81 ;  Booth  v.  Suwawj,  4  Selden,  378 ;  SneU  v.  Sneli.  3  Abb. 
4M ;  VaUaiu^  v.  Kinn,  3  Barb.  548 ;  McBurr^  v.  OiMer,  18  Barb.  204 ;  SUon 
V.  MarkRam,  20  Barb.  843 ;  Bobimon  t.N.  Y.&  Erie  R  B.  0o,27  Barb.  513). 
And  if  the  charge  is  in  mbttanee  auch  as  requested,  although  not  In  the  exact 
words,  it  is  sufficient  (Shsrtnan  v.  Wakmtan,  11  Barb.  25S ;  Firti  Bapl.  Charck 
V.  Broal^  FVre  Itu.  O*.,  33  How.  448 ;  WiUianu  v.  BircA,  6  Boaw.  800;  eee 
Gate  V.  WeSt,  12  Barb.  85). 

/.  It  is  not  error  to  refuse  U>  diarge  a  proposition  correct  in  law,  where  the 
emeBCe  does  not  warrant  a  finding  of  fiicCs  to  support  such  a  propositioii 
(fMnxm  V.  BMMKm,e  Bosw.  148 ;  and  tee  Gumey  v.  SmitA»on,7  id.  890; 
2«t>i»T.Jfo»4ofl„ll  Barb.  344;  Oanlner-r.  Ciori,  17  Barb  588;  Buiftnw 
aa,  U  Abb.   431 ;    and  see   Walrod  v.  B^,  9  Barb.  271),  nor  is  it 


rect  (iJoiot  V.  J^,38&trb.  137;  Vankirlt  v-'PUdt/li Baih.  S20).  '^^therlt 
would  be  sufficient  to  except  the  charge  "  and  to  each  part  thereof  separately 
and  distinctly "  (Awf  v.  BtuA,  28  Bark  157;  and  see  Orwt  v.  'GM^eld,  81 
BMb.m). 
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a.  A  defendant's  request  to  char^  was  refused  on  tbe  ground  that  tbe  pi 
Tiona  charge  covered  Ibe  whole  ground  occupied  by  tlie  evidence.  To  th 
refuaal  tbe  defendant  excepted  but  did  not  except  to  the  Judge's  remark  th 
tlie  matter  bad  been  already  charged  and  without  asking  that  it  should  I 
submitted  to  thejuiy  whether  tlie  charge  had  covered  the  whole  case  embmc 
by  the  evidence,  held  that  the  proper  eiceplion  had  not  been  taken  and  11 
df  fundant  was  remediless  [HolcJildru  v.  Hodge.  38  Barb.  1  IS). 

b.  A.  statement  of  the  evidence,  or  a  comment  upon  it  or  Its  effect,  an  s 
BMmptlon  of  a  fact  in  a  cause,  or  a  mere  reference  to  what  ta  established  hj  tl 
evidence,  bv  a  judge  in  a  cliarge  to  the  jury,  arc  not  grounds  of  exception 
the  charge  (Dow*  v.  Bu*h.  28  Barb.  156). 

c.  A  party  dissatisfied  with  the  expression  of  an  opinion  by  a  Judge  upon 
question  of  Gict,  or  the  conclusion  at  which  he  arrives  in  regard  U>  it,  mu 
express  that  dissatisfaction,  not  by  excepting  to  the  charge  of  the  Judf 
on  that  point,  but  b^  askioE  to  have  the  question  of  fact  subinltted  to  the  Juj 
for  their  determination,    (ia.) 

e.  Ad  exception  lo  the  charge,  on  the  ground  that  a  particnlar  questic 
should  have  been  submitted  to  the  jury  as  a  Question  of  tact  Is  not  a  compl 
ance  with  this  rule:  where  the  judee  has  marie  no  charge  to  the  contrary.ni 
been  requested  lo  submit  the  question  to  the  Jury,  and  has  not  reAised  lo  i 
mi.    (/A) 

A  An  exception  lo  the  charge  in  such  a  case  la  not  equivalent  to  a  reque 
to  the  judge  to  submit  the  question  and  a  refuel  to  do  so.    {Id.) 

e.  In  an  action  for  assault,  the  <ud^  charged  the  Jury  as  lo  the  eff'ect  ofthe 
verdict  on  the  question  of  costs,  in  case  they  should  find  for  the  plaintiff,  an 
refused  to  chaw  Ihem  that  in  arriving  at  the  amount  of  the  verdict  lh« 
would  give  plalnliir.  they  had  nothing  to  do  with  the  question  of  costs,  i 
whether  or  not  their  venlict  would  entitle  him  to  full  costs,  held  correct  ^Wif 
JU  V.  DUUnbetk,  a9  Barb.  123). 


.    .      ,  .    ,       ,.-  *  long  sa  in  his  Judgment  tliei 

is  any  n!asonable  prospect  of  their  being  able  to  agree  {Green  v,  TWfuu*,  1 
How,  2W).  But  he  has  no  right  lo  threaten  or  intimidate  a  Jury,  who  are  ni 
able  to  agree  upon  a  verdict  in  order  lo  alfect  their  deliberations  [Onm  v.  71 
fair,  11  flow.  260). 

h.  Beparatlon  of  jury  without  leave,  is  not  per  w  a  ground  fbr  a  new  tri 
(Anthony  v.  SmM,  i  Bosw.  503), 

i.  Intarfarenoe  with  Jmy-^Any  Improper  interference  with  the  jury  t 
either  of  the  parties,  will  vitiate  the  verdict  (Erynotd*  v.  C'/iatiatlain  Tram 
Co.  9  How.  7;  Dorlon  v.  Leicit,  9  How.  1  -'Namith  v.  CTinton  Fira  Int.  Go'. 
Abb.  HI).  A  motion  for  a  new  triai  on  the  ground  of  tbe  misbehavior  of  tt 
Jury,  should  be  made  before  the  Judge  who  presided  at  the  trial ;  or  if  befo: 
another  Judge  it  should  be  made  upon  a  case  {NetmUA  t.  Olinbm  Fira  In*.  C 
8  Abb.  141). 

i.  Affidavits  of  Jurors  are  not  receivable  to  Impeach  their  verdict,  for  mi 
take  or  error  as  to  the  merits,  or  for  any  misconduct  of  ajaror(0reen  v.  Bhi 
13  How.  438) ;  but  the  affidavit  of  a  Juror  is  receivable  to  show  an  interfereni 
with  the  Jury  by  either  party  to  the  action  (ReynokU  f.  OJtarr^iain  Trantp.  C 
S  How.  7). 

k.  Sealed  verdict. — Judge  may  order  Jury  to  bring  in  a  scaled  verdict  witl 
out  tbe  consent  of  the  parties  {Green  v,  BUfi,  13  How.  428).  A  sealed  verdii 
should  properly  be  signed  by  all  the  Jurors,  but  the  omiwion  of  any  Juror  I 
sign  does  not  render  the  verdict  void,  but  only  irregular,  and  the  irregularll 
is  waived  if  not  insisted  on  at  the  time  the  verdict  is  rendered.    {Id.) 

I.  Polling  Jury— The  Jury  may  be  polled  at  the  instance  of  either  part 
and  then  any  of  them  may  dissent  trom  it  IT  Johns.  33;  3  Cow.  23);  I 
which  case  the  jury  may  be  ngain  sent  out  {3  Wend.  352 ;  8  Johna  255).  . 
party,  against  whom  a  verdict  is  declnred,  has  an  absolute  liglit  to  poll  the  Jui 
at  any  time  before  the  verdict  i.i  entered.  In  pulling  Ihe  jury  the  inquiry  i 
"  Is  loia  your  verdict  ?"  and  the  court  cannot  be  required  to  have  the  quesUu 
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put,  "  Is  this  your  ynrdict  ugalnsl  each  nndbothoflhcdefend«iitB?" — {Lobar  t. 
KopHn,  4  Corns.  54T).  If  each  jwror  does  nnl  say  the  verdict  ta  hia,  it  is  the 
duty  of  couusel  then  nnd  there  to  call  the  attention  of  the  court  to  the  fact,  or 
he  \rwea  the  right  afterwards  to  object,  as  wliere  one  Jiiror  ahetrered  "  1  cod- 
eented  to  it,"  and  another,  "  I  agreed  to  it"  (Green  t.  BlUl,  12  How.  428). 

a.  Iiregnlatities  at  the  clrciiit — The  remedy  of  a  party  aggrieved  by  pro- 
ceedings at  the  circuit,  such  as  luotions  to  put  a  cause  over  tlie  circuit,  to  put 
off  a  cauue  to  a  inter  day  in  tlie  same  circuit,  to  correct  the  calendar,  iir  for  at- 
tachmeut  against  an  absent  witness,  is  not  bv  appeal  but  by  inotiun  at  special 
term  to  set  aside  the  proceedings  for  irregularity  (Miller  v.  Porter,  17  Hon-. 
fi2S).  Thus  where  the  jud?c  at  the  circuit  refused  the  defendant's  motion  to 
postpone  a  trial  and  the  plain  tiff  proceeded  substantially  «r  parte  and  took  a 
Tcrdict,  the  special  term,  on  defendant's  motion,  set  aside  the  verdict  and 
allowed  defendant  to  defend  on  terms,  and  the  general  term  nfBrmcd  the 
action  of  the  special  term.    (Id.) 

b.  Ezceptlciw. — To  review  errors  upon  the  trial  or  to  ruise  a  question  of 
law,  an  exception  must  tie  taken  and  set  forth  in  a  case  {IngentoU  v.  Bottwick, 
22  N.  Y.  425 ;  Otu  v.  Speneer,  6  Abb.  12T).  An  exception  must  be  specific 
(see  Caidvxa  v.  Murphy,  1  Kernan,  416 ;  Hart  v.  Rmi.  B.  B.  Co.  4  Selden,  37'; 
Aeier  v.  Ledyard,  id.  93;  Mahbelt  v.  While,  3  Kern.  443;  FrenOi  v.  White, 
6  Ducr,  254 ;  Bequa  v.  Bdlmea,  18  N.  Y.  193 ;  Meakim  v.  Andtrtm,  11  Barb. 
316) :  and  not  cover  more  than  is  actually  erroneous  (^twfer  v.  Dorlon,  34 
Barb.  884). 

e.  If  after  an  exception  the  ground  of  objection  Is  removed,  the  exception 
la  not  available  (Broai»n  v.  Wlimn,  10  Barb.  406). 

±  Exception  should  be  on  some  t>oint  of  law,  either  in  admitting  or  reject- 
ing evidence,  or  upon  a  challenge,  or  some  matter  of  law,  ariains  upon  a  fact 
not  denied,  in  which  either  party  is  overruled  by  the  court  (EMy  v.  KeUy,  8 
Barb.  418).  Tiierecunbe  no  exception  to  matters  witli in  the  discretion  of  the 
court,  as  the  allowance  or  disallowance  of  an  amendment  (Ford  v.  David,  1 
Bosw.  670 :  Both  v.  Milou,  6  Barb.  »08 ;  see  &regg»  v.  Hoiee,  81  Barb.  100) ;  or 
of  on  adjournment  (Ifolbrook  v.  Wilsan.  4  Bosw,  6Sj ;  or  to  the  refusal  of  the 
judge  to  receive  a  demurrer  to  evidence  (Wjfcpnjw  v.  JV.  T,  <ft  Jf.  Hasen  B.  R. 
Co.  20  N.  Y.  492) ;  or  to  commentaries  of  Ilie  judge,  at  the  circuit,  upon  Uw 
evidesce  (NoUon  v.  Motet.  3  Barb.  31 ;  Crajeford  v.  Wiitan,  4  Barb.  505 ;  Lan- 
ling  V.  BuneU,  13  Barb.  SIO ;  and  see  Wairod  v.  BaU,  9  Barb.  371). 

e.  Where  no  exception  is  noted  on  the  judge's  minutes,  it  seems  evidence 
wiU  be  received  that  an  exception  was  in  foct  taken  (Sanger  v.  Vait,  4  Abb. 
217). 

/.  OrdMinK  exoaptlona''to  be  heard  at  general  term,  In  Qnt  Inatanoe 
— A  judge  of  circuit  cannot  order  a  cSae  to  be  heard  at  general  term,  he  can 
only  order  the  exceptions  to  be  so  heard  (GroTik  v.  CanJUld,  81  Barb.  171). 

jr.  An  exception  to  a  dismissal  of  Uie  complaint  (a  nonsuit),  cannot  be  or- 
dered to  be  heard  in  the  firat  instance  at  general  term,  and  if  such  an  order 
a  made,  Uie  general  term  will  order  a  new  trial  (Hoagiand  t.  JftUer,  16  Abb, 
108). 

§259.  [214.]  (Am'd  1851.)  Court  to  U  fwmishtd  with 
a^  pleadings,  (fie. 

When  the  issue  shall  oe  brought  to  trial  by  the  pl&intiff,  he 
shall  furnish  the  court  wit^  a  copy  of  tlie  summonB  and  plead- 
ings,  with  the  offer  of  defaodant,  if  any  shall  have  been  made. 
When  the  issue  shall  be  brought  to  trial  by  the  defendant,  and 
Ihe  plaintiff  shall  neglect  or  refuse  to  furnish  the  court  with  a 
copy  of  the  summons  and  pleadiugs  and  the  offer  of  the  da- 
fendant,  the  same  may  be  furnished  by  the  defendant. 
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§  200.  [315.}  (Am'd  1()19.)  General  and  apcdal  vera 
d^ned. 

A  general  verdict  is  that  by  which  the  jiuy  proBOnnce  j 
erally  upon  all  or  any  of  the  issaes,  either  in  favor  of  the  pi 
tiff  or  defendant.  A  speciul  verdict  is  that  by  which  the  j 
fiud  the  factB  only,  leaving  the  judgment  to  the  court. 

a.  A.  ipecial  verdict  ronst  state  the  fitcts  proved,  oot  the  evidence  give 
wove  the  tacta  (5  Hill,  631 ;  4  ■£.  171.  And  see  ^ntm  v.  Bamtt,  2  Coma 
HiS  V.  CoaS,  1  Coma.  B22 ;  Laxity  v.  Wamar,  S  Coma.  320).  It  is  an  e 
liabed  rule  that  in  deciding  on  apwial  verdJcta,  the  court  cannot  pass  on  an] 
not  stated  or  derivable  from  the  facts  appeariog  bv  such  verwct  ( WtSiai 
JaiAton,  5  Jobna.  502),  except  such  as  are  Hdmittea  b;  the  pleadings  {Bai 
Himrod,  4  Selden,  483).  The  requisites  of  a  special  verdict  are  the  same 
that  the;  were  before  the  code  (M'vCionu  v.  WiOu,  T  Abb.  00).  Certain 
in  iMue  were  admitted  on  the  trial,  and  only  one  issue  Hubmltted  upon  w 
the  Jury  found  "  for  the  plaintiff."    Held  not  a  ^>ecial  verdict.    {Id.) 

i.  It  Is  a  miatiial  where  no  general  verdict  being  rendered,  the  anawe 
the  Jur;  to  specific  queations,  not  covering  tbe  whole  case  like  a  special 
diet,  are  taken  and  referred  to  the  general  term  for  Judgment  upon  Uic  ans 
•od  the  queetions  of  law  arising  in  the  case  {Manninff  v.  Motuighan,  23  I 
589).  A  special  verdict  must  find  all  the  &cts  (Bimnann  v.  Siean.  0  £ 
WS) ;  or  a  new  trial  will  be  ordered.    {Id.) 

e.  Where  there  are  defences  in  abatement  and  in  bar  and  the  case  goes  t 
JurT  on  both  defences,  the  Judge  should  require  a  separate  verdict  on  ead 
fence  (ffarriwr  v.  Clark,  21  IT  Y. 


IVY.  899). 


§  261.  [216.]  (AmM  1849.)  When  Juri/  may  render  ei 
general  or  Bpeddl  verdict,  and  when  court  may  dij'ect  tpt 
finding. 

In  an  action  for  the  recovery  of  epecifii^  persooal  prope 
if  the  property  ^nve  not  been  delivered  to  the  plaintiff,  or 
defendant  by  his  anewer  claim  a  return  thereof,  the  jnry  e 
aesees  the  value  of  the  property,  if  their  verdict  be  in  ft 
of  the  plaintiff,  or  if  tliey  find  in  favor  of  the  defendant, 
that  he  is  entitled  to  a  retiim  thereof;  and  may  at  the  s 
time  asseea  the  damages,  if  any  are  claimed  in  tlie  compi 
oi  answer,  which  the  prevailing  party  hae  enstained  by  rei 
of  the  detention,  or  taking  and  witiiholding  such  property. 

In  every  action  for  the  recovery  of  money  only,  or  apei 
real  property,  the  jury  in  their  discretion,  may  render  a  g 
ral  or  special  verdict  Id  all  other  cases,  tlie  court  may  di 
the  jury  to  find  a  special  verdict  in  writing  upon  all  or  an 
the  issnea;  and  in  all  cases  may  instruct  them,  if  they  rend 
general  verdict,  to  find  upon  particular  questions  of  fact,  t 
stated  in  writing,  and  may  direct  a  writton  finding  ther 
llie  special  verdict  or  finding  shall  be  filed  with  the  clerk 
entered  npon  the  minntes. 
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o.  In  aottona  to  recorar  poraonal  piupoily. — In  actlont  to  recover  the 
poaKSBlon  of  persooal  proper^,  uid  damagse  for  its  detention,  ft  general  ver- 
dk*  U  proper.  W.  Where  there  hae  not  been  a  delivery  of  the  property  to 
the  plainiin,  and  the  answer  doee  not  deny  the  value  of  the  property  claimed 
to  be  aa  stated  iu  the  complaint ;  2t(.  Where  the  property  has  been  delivered 
to  the  plaintiff,  and  the  answer  does  not  claim  a  re-deliveiy  {Archer  v.  Boudi- 
Mt,  1  Code  Rep.  N.  S.  373).    Where  the  property  has  been  delivered  to  the 

Citiff  he  cannot  elect  to  take  judgment  for  the  value ;  but  where  it  bos  not 
delivered  to  Mm,  the  judgment  should  be  in  the  allemative  {BociMeil  v. 
8aiindBr»,  18  Barb.  474).  In  an  action  against  several  defendants,  to  recover 
ponenion  of  personal  property,  the  court  may  adjudge  a  return  of  the  gooda 
m  &vor  of  such  of  the  defendants  as  ahull  appear  to  l>e  entitled  to  a  return, 
and  to  refhse  It  as  to  the  othere  (Wvodbum  v.   ChaiaberUn,  17  Barb.  446). 

11.1 1.  .1 —  1 —  ii — 1  .1 lusive  possession  of  the  goods  la  be  in  one  of 

)und  to  render  a  general  verdict  in  favor  of  all 
;re  inanch  an  action  a  portion  of  the  deft-ndanta 
virtue  of  a  chntlei  mortgage,  in  hoatilily  both 
IT)  and  tlic  plnintitr,  and  the  proof  shows  that 
perty,  and  held  it  in  subserviency  to  the  niort- 
le  jury  should  determine  by  their  verdict  the 
by  the  mortgagees  to  be  m  their  poeaeasion. 
iicife  value  is  all  that  is  necessary.  (iJ.)  Where 
I  to  the  plaintiff,  and  (he  dcrcndant  in  his  answer 
rcrdiut  is  Tor  the  defendant  the  plaintiff  has  a 
istead  rif  paying  the  value  of  it;  which  can  only 

nave  tbe  at 

should  be  ai 

the  value  of  the  property 

should  be  uistructed  to  fir 

of  tlie  property,  logelhe 

(Olann-f.  Tounglot»,21  I  , 

plaintiff,  but  award  no  damages  for  the  detention,   the  court  may  supply  the 

omb^oD  by  inserting  nominal  damages  ( Von  Hdtoenxng  v.  BMduinan,  14  Abb. 

180). 

ft.  That  the  judgment  In  an  action  for  the  return  of  penonal  property.  Is 
for  the  value  absolutely,  instead  of  in  the  Hllemallve  for  the  property  or  ila 
value,  and  does  not  conform  to  the  report  of  the  referee,  is  an  irregularity,  lo 
be  corrected  by  the  court  of  original  jurisdiction,  but  not  reviewable  (m 
appeal  (Ingertoii  v.  AMfutat,  22  K  ¥.  423 ;  John»i»i  v.   Camiey,  10  id.  G70). 

e.  Aotions  on  contract — In  an  action  to  recover  a  money  demand  on  con- 
tract where  the  amount  of  principal  and  interest  ie  admitted,  and  by  a  special 
verdict  the  defendant's  liability  is  oslablUhed,  an  assessment  by  the  .iury  of  the 
amount  of  the  recovery  Is  unnecessary  {Buikleji  v.   Maria,  IS  Abb.  404). 

i.  Manilamna — The  jury  may  render  a  general  verdict  ou  the  trial  of  the 
issues  on  a  plea  to  the  return  lo  a  jnandamus  (ZTi^  People  t.  TAd  Board  <^ 
P^iet,  14  Abb.  168 ;  uf.  151). 

a  Fait  for  plntnHfr,  and  part  for  defendant — In  case  of  several  Issues,  tbe 
JaiT  nay  find  some  fur  the  plaintiff  and  some  for  tbe  defendant  (1  Arch.  Pr. 
31^  So  in  an  action  in  form  a  delido  against  several  defeodiuits,  the  juiv 
may  find  one  guilty  and  acquit  another  (1  Cow.  322 ;  14  Johns.  166 ;  2  w. 
882).  As  to  a  separate  acquittal  of  one  defendant  in  order  to  make  him  a  wit- 
DfiBS  for  his  co^efeudant,  see  3  Hill,  104 ;  4  0.  549 ;  6  vb.  dSS ;  Q  Ohio  R  144. 

/.  Dfunagaa  ezoeeding  amount  claimed. — Tbe  jury  can  in  no  oue  give 
damages  for  an  amount  exceeding  the  amount  clamed  by  the  complaint ;  and 
It  is  ^e  duty  of  the  clerk,  if  the  Jury  find  a  verdict  for  greater  damages,  to 
enter  it  for  me  amount  claimed  merely.  If,  however,  entered  for  more,  th« 
plaintiff  may  remit  the  excess  (S  Hill,  76;  4  M.  &  B.  U).  Or  the  plaintiff 
may  have  leave  to  amend  his  complaint  by  increasing  tbe  amount  of  dam- 
age* j  but  such  an  amendment  will  only  be  allowed  on  condition  that  tbe 
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plaintiff  fubmi I  to  a  new  triiil  (Bfciwian  v.  Earlr,  3  Doer,  Ml)  if  the  defri 
dant  deBires  It  (Cominffv.  Cnrmng.  I  Code  Rep.  N.  B.  851 ;  2  SeMtn.ge).  Whei 
the  juiT  f^ve  a  verdict  of  an  amount  exceeding  the  amonnt  rlHimca  by  tt 
complaint,  and  the  judge  on  the  trial  allowed  an  amendment  of  the  complail 
bj  increasing  the  amount  of  damages  claimed,  and  without  imposing  any  term 
and  judgment  was  entered  for  the  amount  oFthe  ver<lii^t;Mid  the  general  ten 
aftcrwiirdB  vacBtcd  the  order  allowing  the  amendment,  and  gave  leave  to  t): 
plaintiff  to  remit  the  damages  bo  far  as  thov  exceeded  the  amount  Driginall 
demanded,  and,  that  liviug  done,  afBnned  the  judgment  for  that  amoun 
with  costs,  reversing  as  to  the  excess, — on  appeal  to  the  court  of  appeals  thi 
judgment  was  affirmed.  {Id) 

a.  It  is  no  ubjection  to  the  recovery  of  single  damages  tbal  the  complaii 
goes  upon  the  statute  of  wilful  trespass  {Du/xnn  v.  Biawr,  25  N.  T.  128). 

b.  Intarsat. — In  actions  of  assumpsit,  it  is  usual  to  calculate  interest,  an 
bave  it  assessed  by  the  jury  as  part  of  the  plaintiff's  damages ;  and  interest 
alwaj^  allowed  on  promissory  notes,  bills  of  exchange,  and  goods  sold  al 
spccitied  credit ;  and  generally,  it  is  iillowable  by  way  of  damages,  in  a-sscssiti 
dtunages  for  breach  of  a  contract  (3  Wend.  836 ;  15  Johns.  24,  88 :  1  ifr.  Slf 
Dana  v.  Fielder,  2  Eeman,  40).  It  is  recoverable  on  contracts  for  the  pa; 
nient  of  money,  from  the  time  tlie  principal  ought  to  have  been  paid  I 
Wend.  100 ;  20  fi.  5S 1  Purdg  v.  Phiilipt,  1  Ecman,  406),  and  is  always  pro] 
eriy  chargeable  wlii're  there  is  dthcr  an  express  or  implied  agreement  1 
pay  it  (7  Wend.  318).  But  interest  is  not  recoverable  on  uncertain  and  un! 
quldaied  demands  (1  Johns.  815;  6  0.45;  iUKnighiv.  Dunlop.ABath.Si 
and,  therefore,  it  is  not  allowable  on  an  unliquidated  account  for  board  (1 
Barb.  454).  or  for  medical  attendance,  no  dale  being  proved  (Riivon  y.  Orm 
4E.D.  Smith,  18),  or  for  work  and  labor '7  Wend.  17B;  8  Cow.  3BJ ;  4  i6. 49i 
or  goods  sold  and  deliverisJ  (J6. 6;  lb.  193),  where  no  time  is  fixed  forpaymei 
(Jfi.),  unless  there  be  an  express  agreement  to  allow  Interest,  or  unless  there  ai 
drcumstancea  Ttom  which  sucli  agreement  can  be  inferred  {lb,;  3  lb.  406 ;  8  2 
803 :  G  lb.  587 ;  6  Johns.  Vi).  In  actions  on  policies  of  InBurance,  where  Ibci 
is  no  doubt  as  to  the  amount  of  the  loss,  interest  Is  allowed  from  the  time  i 
payment  specilied  in  Iho  i>olicy  (3;l  Wend.  .WS ;  1  Johns.  315 : 2  Hill,  689 ;  1  J 
361).  In  an  action  for  debt  on  Judgment,  inlcrest  is  recoverable  from  the  tiu 
ofiw  rendition  (3  Wend,  496:  23  Wend.  157;  a  Hill.  436),  In  debt  on  bom 
Interest  Is  not  recoverable  beyond  the  amount  of  the  penalty,  where  th 

iLidgment  has  not  been  delayed  on  the  part  of  the  defendant  (1  Johns.  S4: 
Caines  R  48 :  Lyan  v.  Clarke,  4  Selden,  148).  In  covenant  for  a  certain  sin 
due  for  renl,  and  payable  In  money,  interest  is  allowable  (4  Johns.  IBii;  an 
see  LMngtfon  \.  Miller,  1  Eeman,  80).  And  so  It  Is  in  an  action  for  use  and  o 
(Mipation  (TenEyekY.  Houg/Oalin^,  12  How.  623).  In  an  action  on  a  premiiii 
Dote  for  non-payment  of  assessments  {Ily^U  v.  W'til,  S7  Barb.  30).  In  an  actid 
for  attorney's  costs  (.4(frimJv,J'brf/%uM  j9'A.,28IIow.  45).  In  an  action  agninsi 
BlockholdiT  in  manu tact u ring  company  {Ban-  v.  Wilmi,  22  N.  Y.  6-Jl).  In  tre 
pass  tor  tailing  goods  (»  Johns.  440),  and  in  trover  (ib.  2 ;  it.  280 ;  4  Cow.  53 ; 
Wend.  354 ;  8  li,  505),  interest  may  be  allowed  on  the  Talue  of  llie  chattels,  fro 
the  time  of  the  trespass  or  convprsion,  by  way  of  damages.  An  Blluwance  of  ii 
lerest  in  tort  may  be  submitted  to  jury  (Walrtth  v.  RfdHM.  18  N.  T.  «8).  / 
to  allowing  interest  in  addition  to  penalty  of  Umd  (Brainard  v.  Jone*,  18  1 
T.  35).  Interest  on  legacies  (BradUj/  v.  Faulkner.  2  Eernnn,  472).  As  to  Inte 
est  in  action  against  sheriff  for  an  escape  {HirnUt  v.  Orier,  4  Bosw.  884).  Inte 
est  on  an  account  uau ally  commences  from  the  time  it  Is  rendered  (Smiw  v.  lir 
noti»,  12  Barb,  288).  Interest  in  action  to  recover  bank  deposits  {/WAain  7.  JrfiH. 
17  Barb.  384).  Interest  allowed  on  recovery  of  money  depositeil  on  an  illeg: 
wager  (Backman  v.  Pildier,  20  N.  Y.  S ;  13  Barb.  S.iO).  Interest  upon  inlere 
when  recoverable  (TotcnHnd  v.  Corning.  1  Barb.  627 ;  Tultf,  v.  TiUa  8  id.   22i 


y  Improperly  allowed,  the  verdict  will  not  I 
plaintiff  will  be  allowed  to  remit  (3  Wend.  525). 
«.  Compoaad  iutereat— There  is  no  aatboiity  for  tbe  recovery  of  o 
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•ODnd  interest  in  sn  action  lit  law  nnleaa  tbere  bns  been  a  prmnlse  in  vriting 
i>  pay  it  after  inleresth.ia  become  due,  or  without  proof  ofpeciilior  fikcts  tak- 
ag  it  out  of  au  ordinary  claim  (Forman  t.  Forman,  17  How.  2B5). 

Double  and  treUe  damages.— At  common  law  the  damages  are  alwajs 


iRle  :  but  double  and  treble  dnmages  are,  in  some  caaea,  given  by  g 
ic  iurv  may,  in  such  cases,  double  and  treble  the  damages  themselrei  , 
rill  intend  that  they  have  doue  bo,  unless  the  verdict  be  in  t 


or  single  damages  (1  Cow.  ITS).  The  proper  couree,  however,  is  for  the  jury 
o  find  single  damages  only,  and  the  court  then,  on  motion,'  will  double  or 
relile  them  as  the  Oise  may  require  (1  OallisoD,  36, 479 ;  ZS  Wend.  430),  To 
^Dtitle  the  plaintiffto  double  or  treble  damai^es,  the  declaration  muntdisli nelly 
■efer  to  the  statute  (1  Cow.  17,1}.  A  pliuntiff  may  recover  Bincle  damages 
ilthongh  he  clums  double  damages  [Dudoia  v.  Beaner,  39  N.  Y.  133). 

6.  SeveranoB  of  damagas,— Where  the  defendants  in  trespa.ia  loin  in 
ileading.  the  jurv,  ifthey  flat!  them  JoiDtly  K'lilty.  camiot  scyer  tbe  oamageB 
.5  Burr,  3790 :  0  Y.  R.  IBB ;  aShea  v.  i'lVfor,  8  Abb.  «) ;  4  Bosw.  120).  Bo 
tbODgh  they  sever  in  pleading,  or  one  suffer  judgment  by  default,  if  there  bs 
but  one  trespass,  and  both  are  found  guilty  of  the  whole  treapiss  {6  Cow.  818), 
But  (bey  may  find  one  of  them  jniilty  of  the  trespass  at  one  time,  and  another 
at  another  (11  Co.  fi  b.).  or  one  of  them  guilty  of  one  part  of  the  trespass,  and 
another  of  another  (Cro.  Car.  51).  or  some  guilty  of  the  whole  trespass,  and 
olheTBguUty  ofa  partonly  (Cro.  El.  800);  in  all  which  CBsea  the  jury  may 
assess  aeveral  damages  (1  Arch.  Pr.  218).  Also,  where  the  defendants  plead 
acverally.  If  they  be  found  guillv  of  the  same  act  of  treapaas  the  Jury 
cannot  sever  the  damages  (Cro.  EJ.  680 :  11  Co.  6  a,  7  a ;  1  Arch.  Pr.  219). 
"Where  the  jury  sever  tlin  damages  by  mistake,  the  plaintiff  may  cure  the  de- 
feat by  taking  Judgment  de  meliorOnu  damni*  against  one,  and  entering  a  noUs 
protequi  as  to  the  other  (6  T.  R.  1»9 ;  1  Wils.  306  ;  USkta  v.  KtTker.  8  Abb,  69 ; 
l-^irncr  v.  McCarthy,  4  E.  D.  Smith,  247),  or  by  entering  a  remlUilur  as  to  the 
lesser  damages,  he  may  have  Judgment  for  the  greater  damages  against  both 
(Cro.  Car.  182 ;  1  Wils.  30;  Arch.  Pr,  219), 

c  Where  there  are  separate  suits  against  several  Joint  trespassers,  and  the 
plaintiff  recovers,  he  can  have  but  one  satisfaction.  But  he  may  assess  the 
damages  separately,  and  then  elect  d^  nuliortbui  damnu,  and  recover  costs 
■gainst  each  (8  Cow.  Ill ;  Btal  v.  FiwJi.  1  Kernan,  li;8). 

d.  Where  default  and  interlocutoiy  judgment  have  been  previously  entered, 
in  the  action,  as  to  one  or  more  of  several  defendants,  or  as  to  one  or  more  of 
several  counts,  and  tbe  jury  find  a  verdict  on  the  issue  for  the  plaintiff,  they 
must  assess  the  damages  for  the  whole,  or  against  all  the  defendants  (6  Cow. 
509  •  11  Co.  5 ;  2  Boa,  A  Pul,  1031.  But  where  some  of  several  defendants 
suffer  a  default,  and  those  who  plead  to  issue  are  acquitted  at  the  trial,  the 
jury  shall,  in  some  instances,  assess  damages  against  those  who  have  let  judg- 
ment go  bv  de&ult.  and  in  others  not ;  the  rule  in  such  cases  belns,  that  where 
the  plea  of  one  of  the  defendants  is  such  as  shows  that  the  plaiutiff  could  have 
no  cause  of  action  against  any  of  them  las  payment  of  the  plaintiff'a  demand), 
such  plea  shall  operate  or  enure  to  the  1)encfit  of  all ;  otherwise  where  the 

K~  a  merely  operates  in  discharge  of  the  party  pleading  it  (10  Pick.  291 ;  2  Ld. 
ym.  im ;  2  Btra.  1108, 1322 ;  2  Chilt.  R  135). 

e.  Where  there  are  several  counts,  tbe  jury  may  give  entire  damages,  or 
they  may  sever  them,  and  give  damages  on  each  count  or  each  claas  of  counts 
(Aivh.  N.  P.  2SS).  If  they  give  entire  damages,  and  one  count  turns  out  to 
he  bad,  the  the  defendant  might  move  in  arrest  of  judgment  (2  Dougl.  730;  0 
T.  R  691;  5  Johns.  435;  II  A.  985).  or  bring  error  (Arch.  N.  P.  288;  » 
Wend.  OM),  unless  the  error  could  be  remedied  by  amendment  (1  Dougl  876 ; 
1  Boa.  Jb  Pnl.  329 ;  1  Arch.  Pr.  219). 

/.  CoDtlngeDt  damagoi, — Where  there  is  an  Issue  of  law  remaining  to  be 
argued  in  the  action,  the  jury,  where  they  Gnd  for  the  plaintiff,  usually  aaeess 
contingent  (i. «.,  conditional)  damages,  to  become  absolute  in  case  tbe  demurrer 
shall  be  decided  for  the  plaintiff  (3  Tidd's  Pr.  778,  717),  But  where  the  is 
in  fact  goes  to  the  whole  declaration,  there  U  no  neceasily  6m 
of  contingent  damages  (19  Wend.  S30). 
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§263.  [217.]  On  tpecial  JindMg  vith  general  verdicty^ 
mer  to  control. 

Where  a  special  finding  of  facta  shall  be  inconsistent  w 
the  general  verdict,  the  former  shall  control  the  latter,  and  ' 
court  shall  give  judgment  accordingly. 

6.  The  Judge  at  tbe  drcolt  Cfmnot  order  «  Terdict  ifar  one  party  to 
cbanged  !o  a  verdict  in  &Tor  of  tfae  otber  partf  on  the  groand  that  the  si 
ral  Terakt  li  inconekBtent  with  Bpecial  fladmgs  of  the  juiy  {O.  8.  TVixf  u 
Earrit,  2  Boew.  7S). 


§  268.  [218.]  (Ara'd  1851.)  Jari/  to  uaaeta  defendants  do 
ages  in  rertain  cases. 

When  a  verdict  ia  found  for  the  plaintiff  in  an  action  for  1 
recovery  of  money,  or  for  the  defendant  when  a  set-off  for  i 
recovery  of  money  is  established,  beyond  the  amoant  of  ' 
plaiiitifTa  claim  aa  established,  the  jury  miut  also  assess 
amonnt  of  the  recovery ;  they  may  also,  under  the  direction 
iJie  court,  assess  the  amount  of  the  recovery  when  the  co 
give  judgment  for  the  plaintiff  on  the  answer.  If  a  set-off, 
tablished  at  the  trial,  exceed  the  plaintiff's  demand  so  est 
lished,  judgment  for  the  defendant  must  be  given  for  tlie 
cese ;  or  if  it  appear  that  the  defendant  is  endtled  to  any  oi 
affirmative  relief,  judgment  muet  be  given  accordingly. 

§  264.  [219.]  (Am'd  1851,  1852.)  Entr^  <f  the  verd 
Motimfor  new  trial  on  Judge's  minutes. 

(1)  Upon  receiving  a  verdict,  the  clerk  shall  make  an  en 
in  his  minutes,  specifying  tlie  time  and  place  of  the  trial,  ; 
names  of"the  jurors  and  witnesses,  the  verdict,  and  either  1 
judgment  rendered  thereon,  or  an  order  that  the  cause  be 
served  for  argument  or  further  considerRtion.  If  a  diffen 
direction  be  not  given  by  tiie  court,  the  clerk  most  enter  jm 
ment  in  conformity  with  the  verdict,  (3)  If  an  exception 
taken,  it  may  be  reduced  to  writing  at  the  time,  or  entered 
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the  jadge^s  mhintes,  find  afterwards  settled  as  provided  hj  the 
rnles  of  the  conrt,  and  thea  stated  in  writing  in  a  csee,  or  sep- 
arately, with  so  mnch  of  the  evidence  as  mttj  be  material  to 
Ihe  qneetions  to  be  raised,  but  need  not  be  sealed  or  signed, 
nor  need  a  biU  of  uzceptions  be  made.  (3)  If  the  exceptions 
be  in  the  first  instance  stated  in  a  case,  and  it  be  afterwards 
necessarj  to  separate  them,  the  separation  ma;  be  made  aader 
the  direction  of  the  conrt,  or  a  judge  thereof.  (4)  Tlie  jndge 
who  tries  the  canse  maj,  in  his  discretion,  entertain  a  motion 
to  be  made  on  hie  minntes  to  set  aside  a  verdict  and  grant  a 
new  trial  upon  exceptions,  or  for  insufficient  evidence,  or  for 
excessive  damages  ;  but  such  motimi  in  actions  hereafter  tried, 
if  heard  upon  the  minutes,  can  onl^  be  heard  at  the  same  term 
or  circnit  Kt  which  the  trial  is  had.  When  sncb  motion  is 
heard  and  decided  apoa  the  minutes  of  the  judge,  and  an  ap- 
peal IB  taken  from  the  decision,  a  case  or  exceptions  must  be 
settled  in  the  nsual  form,  upon  which  the  ai^nmeat  of  the  ap- 
peal must  be  had. 

a.  Part  l.-~Judgment  mtui  be  entered  on  the  dlrecticm  ot  tbejiidge  st  the 
drcQil  (g  264),  except  on^  in  too  InBtancea.  Theee  are :— Jtrri ;  ^ere  a  paitr 
takea  ftn  exception  on  the  trial,  on  whicli  he  denres  to  move  for  a  new  trial, 
the  Judge  may  order  the  esceptlon  to  be  be«id,  in  the  &n%  Instance,  ai  the 
general  term,  and  Judgment  Ut  be  there  given ;  Second :  WJlere  upon  Itte  trial 
an  nnmntro verted  atste  of  facta  ts  presented,  involTing  onl;  a  qacsUoD  of  law. 
In  that  case  the  judge  maj  direct  a  verdict  subject  to  ihe  opinion  ot  the  conrt 
(CWft  T.  Cbmith,  \ervi.  y.  S03 ;  8  Abb.  138 ;  15  How.  407> 

b.  Part  3^ — This  implies  it  mar  become  necesaarj  \o  separate  exceptions 
When  inserted  In  a  case  [Oilehrut  r.  8lmen»an,  7  How.  275) ;  where  the  ex- 
ceptions are  in  the  flist  instance  stated  in  a  caae  contaimng  matter  not  neces- 
sarj  to  present  the  legal  questions  arising  upon  them,  the  part;  de^ring  a  re- 
view in  the  court  of  appeals  should  procure  the  exceptions  to  be  separated 
from  the  case  by  or  under  the  direction  of  the  court  tielow,  or  a  Justice  there' 
of  If  it  does  not  appear  from  the  return  that  the  exceptions  were  in  the  first 
instance  stated  separately,  or  that  they  were  separated  from  the  case  in  ntdch 
they  were  originallr  stated  under  the  direction  of  the  court  below,  or  a  Judge 
liiereof,  the  appeal  to  the  court  of  appeals  will  be  (fismiaeed  {ZabrUirit  v. 
AmU,  1  Eenian,  480). 

e.  Pait  *.—k  motion  for  a  new  trial  on  the  Judge's  minntes  can  be  only  {1} 
npnn  exceptions;  (3)  for  Insufficient  evidence;  (8)  for  excessive  damages 
{ihan  V.  Wood,  IS  How.  409) ;  (4)  on  the  groond  Oiat  the  verdict  is  againat 
the  evidence  (All)ro  v.  Dunoan,  34  How.  310). 

§  365.  [220.]  (Am'd  1851,  1S53,  185T.)  Motion  for  new 
trial  on  a  case,  die.  Verdict  tvhjeet  to  the  opinion  of  the 
court. 

(1.)  A  motion  for  a  new  trial,  on  a  case  or  exceptions,  or 
otlierwise,  and  an  application  for  jadgment  on  a  special  ver- 
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diet  or  case  reserred  for  argnment  or  farther  consider 
most  in  tbe  first  instance  be  heard  and  decided  at  the  c 
or  special  term,  except  that  when  exoeptioas  are  taken 
jadge  trying  the  cauee  may  at  the  trial  direct  them 
heard  in  tlie  first  instance,  at  the  general  term,  and  the 
ment  in  the  mean  time  snspended  ;  and  in  that  case  tliej 
be  there  heard  in  the  first  instance,  and  judgment  there  f 
(2.)  And  when  npon  a  trial  the  case  presents  only  que* 
of  law,  the  jadge  may  direct  a  verdict  subject  to  the  op 
of  the  conrt  at  tlie  general  term ;  and  in  tlint  case,  tlie  ap 
tion  for  jndgment  mast  be  made  at  the  general  term. 
Every  judgment  rendered  npon  a  verdict  taken,  subject! 
opinion  of  tlie  conrt  at  a  general  term,  may  be  reviewe 
the  court  of  appeals  in  tbe  same  manner,  and  with  the 
effect,  an  if  exceptions  bad  been  duly  taken  at  the  proper  I 
provided  it  shall  appear  by  tbe  return,  that  questions  o1 
were  involved  in  the  rendition  of  the  judgment. 

a.  Motion  for  ti«w  trial. — A  motion  for  a  new  trial  Is  a  proceeding  e 
^Unct  &om  an  appeal  from  the  Judgment.  A  parly  ma^  pursue  boi^ 
•ome  time  (^Bdntdiei  v.  (Jaff^,  S  Duer,  6<t9).  A  motion  for  new  trial  on 
or  exceptlona  ia  reBtriclcd  la  a  trial  bj  Jury  {Juektim,  v.  F\i»»iU,  33  Bar' 
13  Abb.  S61 ;  BuraeU  v.  PAaloti,  4  Bosw.  662);  and  the  ca«e  on  wliii 
motion  ia  made  eliouid  show  that  the  trial  was  by  jury  ICronk  v.  Cunji 
Barb.  ITl).  Tbe  motion  must  be  ciade  before  tlie  entiy  orjudgment  (Jiu 
JlM»ttf,3aBarb.B45;13Abb.381;0Abb.  137;  OuTnaiv.SniiUu»n,  7Bo«i 
Anderaon  y.  I>tflck.  17  Abb.  83  ;  36  How.  1B9  ;  Ba/TKIT.  fitifcrto,  5  Boaw.  1 
however,  contra,  TuelcerY.Wkite,27  liaw-VT) ;  except  where  the  judgmei 
lowed  to  be  entered  up  as  security  {id.  Morgan  v.  Morrit,  13  Abb,  IM ;  Ben 
Coffee,  3  Duer,689).  Where  there  are  no  eic^piions  or  where  tlie  new 
Bought  on  a  question  of  fact,  the  motion  must  Ije  heard  in  tlie  Hi^t  instance 
oial  terra  {ia.,LwsAT.  SmiiA,  8  Jiirb.  670).  Where  there  are  exceptions,  a 
new  trial  is  sought  on  questiona  of  law  only,  then,  unfcw  there  is  an  ordi 
the  exceptions  )>e  beard  in  the  9rst  instance  at  genend  tcnn.  the  motion  n 
at  special  term  {Sforganv.  Morrii,  12  Abb,  184;  Taulorv.  Haiioa,  11  Ho? 
Waltan  v.  Scriven,  7  id.  10 ;  Poller  v.  CliodMy,  18  Abb.  146).  Where  Ihe 
question  of  fact  the  motion  cannot  be  ordered  to  be  heard  In  the  first  in 
at  gener.il  term  [id.  autt,  p.  471,  a;  but  see  UorrU  v.  Brotoer,  4  Sand.  701 
T.  llarringlon.  14  How.  59).  An  esceplJoD  to  an  order  dismisssing  tlw 
plaint  on  the  trial  at  tbe  close  of  the  plaintiCTs  case,  cannot  l>e  heard 
general  term  in  the  first  instance  {Lake  v.  Ariimntf  Bank,  17  Abb.  283). 

b.  A  motion  for  a  new  trial  al  spreial  Urm  can  onlybe  made  before  the 
who  presided  at  the  trial  {Jnektonv.  I'ba'itl,  0  Abb.  137;  Bglev.  l/arn 
4  Abb.  421 ;  Morrit  t.  Btmrer,  4  Band.  701  ;  Umd  v.  Kei/et,  4  E.  D.  I 
610;  but  query,  and  see  ilolonif  v.  JDoua,  9  Abb.  80;  IS  How.  27]. 

0.  On  the  hearing  of  exceptions  in  the  first  instance  at  general  ter 
qnestioD  of  laet  cao  be  discussed,  nor  the  point  that  tlie  decision  of  tin 
is  against  the  weight  of  evidence  {l/oiehJdni  v.  HodM,  38  Barb.  118 ;  Oi 
Ward,  4  Duet,  206 ;  Seelet/  y.  CMUndm,  10  Barb.  80S).  And  the  poin 
the  verdict  is  contrary  to  evidence  can  only  bo  raised  on  a  motion  for 
trial  it  cannot  be  raised  on  an  appeal  from  the  Judgment  lAnthcnv  v. . 
iB«iw.608). 
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0.  Od  a  moUos  for  new  trial  the  party  is  conflned  to  the  objectioM  raised  on 
the  trial  ( WaUrtOie  Manvf.  Co.  v.  Brown,  S  How.  37 ;  SmWi  y.  Floyd.  1 8  Barb.  838; 
Airing  V.  Onwn,  6  Barb.  100 1  Me,  however,  £cQ««  T.  DnitiTi,  8  B.  D.  Smith,  518). 

h.  Wliere  on  the  trial  only  queslions  of  law  arise  which  are  ruled  against 
the  defendant,  and  the  judge  charges  that  plaintiff  hasa  right  to  recover,  with- 
out any  exception  taken,  defendant  cannot  on  motion  for  new  trial  inaist  thai 
a  question  of  fiict  should  have  been  left  to  the  jury  (Hunter  v,  AHer/umdi,  11 
Barb.  33). 

A  On  a  motion  for  a  new  trial,  the  refusal  of  the  Judaie  to  permit  an  amend- 
ment of  the  pleadings  at  the  trial  cannot  be  reviewed  {Hend7ic/a  v.  Decker,  85 
Barb.  208). 

d.  New  trial  for  verdict  against  weight  of  evidence,  Hnrprise,  or  newly  dis- 
covered evidence,  or  accident  by  deprivation  of  evidence  are  !n  the  discretion 
of  Uie  court,  and  the  discretion  is  exercised  liberally  (Piatt  \.  Munroe,  34 
Barb.  291 ;  see  Hm^tM  v.  Bammond,  39  Barb.  06). 

«.  On  a  motion  for  a  new  trial  on  a  case  before  the  judge  who  heard  the 
case,  he  may,  of  bia  own  motion,  correct  the  case  to  make  it  conform  to  Uio 
bctfl  (TofUb  V.  Baymond,  10  Abb.  60). 

/.  In  an  action  for  a  tort  there  may  be  a  new  trial  as  to  one  defendant 
(iSsefay  V.  ChiOmdtn,  4  How.  268). 

g.  On  the  argument  of  a  motion  for  a  new  trial  on  a  case,  the  case  may  be 
amended  to  nuke  it  agree  with  the  judge's  minutes  (Ibpfttt  v.  Baymond,  10 
Abb.  60). 

h.  Where  a  new  trial  is  granted  on  the  application  of  the  defendant,  a  copy 
of  die  order  must  be  served  before  the  defendant  can  move  for  a  dismissal  of 
the  complaint  for  not  proceeding  to  trial.  It  is  otherwise  where  the  new  trial 
ii  ordered  on  tlic  application  of  the  plaintiff' (JJoU  r.  JnMit,  6  How.  276). 

i.  On  the  denial  of  a  motion  for  a  new  trial  at  special  term,  if  no  appeal  be 
taken  from  the  order,  the  moving  party  will  be  deemed  to  acquiesce  In  the 
propriety  of  such  denial,  and  to  na?e  waived  all  grounds  for  a  new  trial,  ex- 
cept such  questions  of  law  as  under  exceptions  taken  at  the  trial  may  be  re- 
viewed on  an  appeal  from  the  Judgment  itself,  and  on  appeal  from  the  judg- 
ment, audi  exceptions  will  alone  be  considered  {Midar  y.  Union  India  Buiber 
Co.,  4  Bosw.  160). 

j.  A  party  cannot  move  to  set  aside  a  verdict  tn  his  own  fovor,  on  the 
ground  that  the  evidence  was  insufficient  lo  sustain  iL  His  remedy  is  a  mutton 
for  a  new  trial  upon  a  case  (Moon  v.  Wood,  19  How.  405). 

k.  Fedgned  taaoe.— Reviewing  the  trial  of  a  feigned  issue  on  a  case  (Lan»in(/ 
V.  Bumdl,  ]S  Barb.  SIO ;  SneB  v.  Xouots,  12  Barb.  365). 

1.  Nevr  trial  for  TOrdlot  agaltut  evidence,  (see  Ddiea  v.  AriuM,  10  How 
K88;  SleUineTY.  OraJiiie  Int.  Co.,  5  Duer,  B94;  WAeufer  v.  C-il^im,  17  How. 
451 ;  Fry  v.  Bennell,  9  Abb.  4B :  HentOM  v.  HaU,  Ji3  Barb.  347 ;  Smith  v.  Tiffany, 
86  Barb.  23;  Hoit»ee  v.  Hammond,  39  Barb.  96).  An  order  for  a  new  trial  on 
the  ground  that  tlie  verdict  was  against  evidence  is  always  on  the  condition 
ofpaymentofcostsof  the  first  trial  <£b«f  .^'mt  Atn.t  v.  .SE>i/(,  22  How.  4T&; 
North  V.  Sergeant,  83  Barb.  S50). 

m.  Ifewly  dlBCavered  evidenoo.— (See  The  People  v.  Mnrke,  10  How.  281  , 
Simmimt  v.  Fay,  1  E.  D.  Smith,  107 ;  Learv  v.  BobertK,  B  Abb.  310).  A  motion 
for  a  new  trial  on  the  ground  of  ncwly-discovered  evidence  cannot  be  beard 
in  the  first  instance  at  general  term.  It  must  be  made  at  special  term.  If 
denied,  an  appeal  from  the  order  denying  it  may  be  taken  to  the  general  terni. 
Such  an  appeal  will  be  heard  at  the  same  time  aa  the  appeal  from  the  Judg- 
ment (Oarke  v.  Ward,  4  Duer,  206). 

n.  Bxclnaing  ovldonoa.— (See  Bobin»on  r.  Lyb,  10  Barb.  613;  BteR  t 
Lmida,  12  Barb.  885). 

0.  Want  of  evldenoa.— (See  KolUonf  y.  BianUm,  6  Barb.  141 ;  OnOft  V. 
Tiffany,  86  Barb.  23 ;  Moons  y.  Wood,  19  How.  406). 
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a.  HIsdlrectioD.— (Bee  Aldon  r.  Jma,  17  Barb.  S76 ;  Amy  t.  firwuum,  1 


b.  Improper  eTldeiice.~(Be«  floAn  t.  Var.  Dorm,  I  E.  D.  Smith,  411 
Andemm  v.  Budted,  S  Duer.  480  ;  Tram  v.  Burger.  34  Barb.  614 ;  Weda  i 
Lomtre,  S  BHrii.  530 ;  Clarkt  v.  CrandaU,  8  Barb.  613 ;  i>r«sMr  t.  Ainmiorth, 
Barb.  619 ;  Aijila  v.  Celemnn,  18  Bnrb.  43  ;  UndtfMll  V.  iZor-Wi  K  £.  Cb.,  3 
Barb.  489 ;   VaUanf4  t.  King,  8  Barb.  648.) 

e.  SurprlM.— (See  Btach  v.  Ibotw,  30  How.  387  ;  1  Abb.  397 :  Tht  FtapU  ? 
Marta,  10  How.  361 ;  7'aslor  t.  Harlav,  11  id.  380 ;  I^d  Z^yn-  v.  Miehaat,  . 
Abb.  303  ;  JfAbb'm  v.  Anderlon,  11  Barb.  216 ;  Mertereau  v.  PeartaU,  S  Hoif 
2B3 ;  .fittxM  Y.  Emperor.  13  Barb,  93 ;  ftei  t.  ffifer,  30  Barb,  655.) 

d.  Charge  of  juiy.— (See  ffa&  v.  ffWb,  13  Barb.  66  j  Hunter  t.  OOerhoudt,  I 

Abb.  366 ;  Enighi  i 
V.  Bennett,  9  Abb.  4(S 
A  Co.,  19  Bait.  4S1 


8.) 
;.  ExcosKive  damagM.— (See  Scharpfi.  Siadeexkj/,  I 


Erora  t.  ft^AoaRfnnAOT,  S  Barb.  647 ;  Clapp  v. 
Eager*  v.  Beard,  20  How.  98.) 

/.  Inadequate  damagaL— (See  Bidiardi  t.  San^ord,  2  E.  D.  Smith,  349.)  A 
motion  for  a  new  trial  on  the  ground  of  inadequate  damages  cannot  be  madi 
on  the  Judge's  minutes  (Moore  t.  Wood,  19  Uow.  409). 

g.  FarvBTH  Twdlot.— (See  Clarte  t.  RieAardM,  3E.D.  Smith,  89.) 

A.  F«n«l  KCtloa— (See  Bail  Btner  Bank  t.  Eoj/I.  33  How,  478.) 
i  Bqni^  oaam.—(See  Clayton  v.  Yarrington,  33  Barb.  144.) 

J.  Where  on  exceptions  the  conrt  cannot  clearly  see  that  iqjuatice  has  no' 
been  done  tiy  the  application  of  an  improper  rule  of  damages,  ute;  will  ordei 
a  new  trial  (Rogen  v.  Beard,  20  How.  98).  But  a  new  trial  will  not  be  grantee 
merely  because  the  court  would  have  come  to  a  different  conclusion  on  thi 
evidence  {Maeiey  v.  JK  7.  GentrtU  A.  B.  Cv.,  27  Barb.  G39). 

Haw  trial  rafuaed  In  the  following  caa«a : 

k.  Where  the  decision  was  right,  but  the  reasons  for  it  were  not  the  tmi 
ones  (M-anroe  v.  PolUr,  23  How.  49). 

I  To  impeach  a  witness  (Beeeh  v.  Tooker.  10  How.  397 ;  1  Abb.  297). 

m.  Where  Lhe  plaintiff  could  in  no  event  recover  more  than  nominal  daina 
ses  \Hopkin»  v.  Qriartdl,  38  Barb.  633 ;  MeVonOu  t.  iV.  F.  and  SrU  B.  B.  Oa. 
20  N.  Y.  490). 

n.  For  an  errDDeouB  decision  in  favor  of  admitting  eridence,  bnt  nnde 
Which  no  evidence  is  shown  to  have  been  given  ( VaOance  v.  King.  3  Barb.  646] 

c.  Where  evidence  was  erroneously  rejected,  but  afterwards  admitted  iMcTgai 
T.  Bad,  7  Abb.  215). 

p.  Where  the  party  was  not  in  fact  prejudiced  (id.,  Cboik  v  lAtelyfield,  2  Boew 
188 ;  Hvnt  v.  Fith,  i  Barb.  334). 

q.  Far  reliisal  to  nonsuit,  where  the  defect  was  afterwards  lappUed  (Barrio 
T.  AtuUn,  31  Barb.  241). 

r.  Because  a  question  which  ought  to  have  been  submittted  to  a  Jnry,  wa 
passed  opou  by  the  court  without  objection  (Clark  v.  Mat/or  of  If,  T.,  34  How 

«.  Brfdenoe  on  new  tnal— Evidence  taken  orally  in  an  action  in  a  cono^ 
court  before  a  county  Judge,  who  has  gone  out  of  office,  cannot  be  ordered  b 
•tand  ks  evidence  on  a  new  trial  before  his  successor  (Palnam  v.  (Avmbie,  Si 
Barb.  232). 

(.  Coata  on  moUoa  fbr  nevr  biaL — The  costs  on  a  motion  for  a  new  trial 
on  a  case  or  eiceptions  at  special  term  are  f  10  [JaekeU  v.  Judd,  IS  How.  886] 

u.  Appaal  from  order  denying  nevr  briaL — An  appeal  by  a  defendant  frco 
an  order  denying  his  motion  for  a  new  trial,  does  notfMr  «e  alay  the  entry  of 

Judgment  (  Pailon  v.  Nat.  Loan  Fund  8oe.  19  How.  61^  To  eUy  the  entn  ol 
udgmcnt  an  order  is  necessary  (id.) ;  and  if  the  appeal  la  to  the  court  or  ap 
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be  <wder  roust  be  obtained  before  the  appeal  la  perfected, 
f  Jadgment  does  not  affect  the  appeal  from  the  order  {id.)  ei 

term  or  to  the  court  of  appeals,  ild.) 
1  ^)p^  from  an  order  grautLng  a  new  trial  the  Jud^meDi 
d  unlen  llie  caae  negativeB  an;  inference  that  the  court  be 
lial  beouwe  it  came  to  a  different  conclusion  upon  the  &c 
>n  tbe  original  trial  The  defeated  parij  must  go  down  to 
le  can  ahow  b^  a  statement  of  the  facte  conaiderM  as  eatabli 
m,  that  the  judgment  nas  founded  npon  an  enroneoos  Co 
aUry.  *Ausfo-,  aO  N.  T.  B22). 

1  an  appeal  to  tbe  general  term  fWim  a  Judgment,  the  cff 
an  onier  denying  a  motion  for  a  new  trial.  Such  an  ordi 
ewed  on  an  app^  from  it  (ifarvtutrt  t.  La  }i)irge,  S  Duer, 
'.ingtm,  2  E.  D.  Smith,  817  ;  Brmen  v.  SirAardtan,  1  Bosw.  4 
le  order  upon  affirmance  at  general  term,  after  ladgment, 
;  a  motion  for  a  new  trial  on  a  case,  should  not  mclude  a  di 
gment  be  afOimed  {M^er  v.  Baffit  L\fi  In*.  Co.  8  E.  D.  Smi 
hen  a  partj  mOTing  for  a  new  trial  is  not  entitled  to  it  as  i 
e  cannot  on  an  appeal  by  him  from  an  order  granting  it  tn 
.  reversal  bj  reason  of  such  terms.  The  terms  are  diacrel 
iewable  on  appeal  {Burger  v.  W/iHe,  3  Boaw.  02). 
lata  on  appeal  from  ord«r  grantliig  or  relualiig  a  ni 
evaillng  party  on  appeal  to  the  general  term  from  an  order 
;  a  new  trial,  U  entitled  to  $10  before  argument,  and  for  ar; 

V.  Judd,  18  How.  385). 

ri^enoe  on  motion  for  new  tzlaL — On  motion  for  a  nei 
e  coort  will  receive  documentaiy  evidence  which  could  no 
■erted  on  the  trial  (fiirt  v.  CoUrain,  24  Wend,  li).  Thus  1 
iproperly  attested  was  admitted  on  the  trial,  and  on  a  m 
!tl  a  properly-attested  record  was  produced,  the  motion  for 
lied  {Markae  v.  AldritA,  1  Abb.  66 ;  see  2  Sand.  718) ;  wher< 
<:t  of  proof  is  improperly  refused,  and  exception  taken,  if  < 
rds  supply  the  proof  the  want  of  which  would  have  juati 
:  exception  is  of  no  avail,  and  a  new  trial  will  be  refused  | 
Road  Co.  V.  Thaidier.  1  Kem.  102 ;  Maf/or  of  H.  T.  v.  Mi 
riedert  v.  Vinceni,  X  E.  D.  Smith,  542 ;  Morgan  t.  Bad,  7  Ab 
ter  a  complaint  had  been  dismiased  on  the  trial,  the  plaint 
r  to  amend  it,  and  on  tbe  amended  complaint  moved  for  i 
f  court  of  Broofclyn  granted  it  {Bigdovt  v.  Ltae,  5  Abb.  466) 
ifdlot  aubjeot  to  the  opinloa  of  tlie  court— There  can  be 
ject  to  the  opinion  of  the  court  at  general  term  on  a  trial  b^ 
;  a  Jury  {MoSfy  v.  Wood,  S  Abb.  86S).    And  a  verdict  sulj 

of  the  court  is  only  proper  where  the  facta  are  undisputei 
r,  2  Bosw,  188 ;  OM  v.  Cirmuh,  16  N.  Y.  602 ;  6  Abb.  12S 
Sbert  V.  BtaA,  18  N.  T.  608 ;  CMmbtn  v.  Oraalam.  7  1 
T,  Orter,  3  Bosw,  365;  BWi  7.  SAtJfey,  83  Barb,  810;  fll 
aluim,  8  Abb.  J  ;  BeOe  v.  Ayru,  28  Barb.  288 :  WhiUaker  v. 
rhuB  where  Oiere  ia  a  queation  as  to  the  credibility  of  wii 

conflicting  testimony,  which  ought  to  be  submitted  to  t 
here  are  eiceptiona  m  the  case  In  regard  to  the  admieslbili 
t  is  improper  for  the  Judge  at  the  circuit  to  lake  the  case  fh 
Xt  a  verdict  for  the  plamtiff  subject  to  the  opinion  of  tl 

term  (SactoW  v,  Spencer,  28  Barb.  180 ;  Pumhate  v.  Mattem 

Abb.  402).  And  where  upon  the  trial,  evidence  was  offe; 
',  which  on  the  defendant's  objection,  was  excluded,  and  tl 
d,  the  testimony  being  closed,  the  court  directed  the  Jury  t 
r  the  property  in  qiiestiffli.  The  defendant  asked  for  certaii 
^ct  of  the  evidence  upon  the  quesdon  of  value.  The  co 
IS  required,  and  the  defendant  excepted.  The  jUiy  rendc 
tlie  puintiS    Thereupon  the  court  ordered  that  the  motioi 
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TIBDICT    SUBJECT  1 


ment  ghould  be  heard  in  tbe  flrat  mstaDce  at  genera]  term.  At  gcnenil 
Judgment  was  ordered  for  tbe  defendant ;  the  court  of  appeabi  reveitM 
judgment  and  ordered  a  new  Irinl,  and  beld  tbat  it  was  not  a  case  in 
the  Judge  at  the  (rial  could  aend  it  direct  to  tbe  general  term  (CoM  r.  CI 
IG  N.  Y.  a02 ;  a  Abb.  126  ;  15  How.  407 ;  and  see  Bang*  v.  iWnur,  16 
!H2).  And  where,  upon  the  trial,  there  was  a  disputed  question  of  f^ 
Judge  submitted  certain  questions  to  the  Jury,  who  answered  them  spe 
and  ibund  a  verdict  for  the  plalntitT,  subject  to  the  o^nlon  of  the  cour 
general  term  urdcrcd  a  dismissal  of  the  complaint  The  c«urt  of  appet 
versed  that  Judrraenl,  and  ordered  anew  trial  (OiJtert  v.  Beach,  16  S.  Y 
see  Clark  v,  McCunnin.  6  Duer,  808 ;  BmU  v.  Ayrti.  28  Barb.  378 ;  Sac 
Spenair,  29  Barb.  180 ;  WItillaier  i.  MerriU,  28  Barb.  53U).  Where  the 
on  the  trial  ordered  judgment  for  tbe  plaintiff  for  |T50,  subject  to  the  oi 
of  the  general  term,  aad,  in  case  the  general  term  sust^ned  tlie  plal 
right  of  action,  then  there  aliould  be  a  reference  to  ascertain  plaintiff 'sdai 
tlie  judgment  was  hold  to  be  irregular  [BufJianaii  v.  CheadioTtntgh,  5 
2^8).  Tiii.-se  decisions  were  not  made  on  the  ground  tliat  the  general 
could  not  render  a  Judgment  at  variance  with  the  verdict,  but  becau! 
canes  were  not  sucli  as  allowed  a  verdict  to  be  taken  subject  to  the  opini 
the  court  at  general  term  (see  anie,  p,  447,  a).  It  seems  quite  Immateri 
which  party  a  verdict  sutject  to  llie  general  term  is  taken  (Gabb  v.  Com. 
N,  Y.  804 ;  6  Abb.  126 ;  IS  How,  40';^.  Buch  a  verdict  suspends  the  ent 
judgment  until  the  decision  at  the  general  terra  (Gtifert  v.  Beach,  10 
aoa ;  Roota  v.  Snydtr  12  How.  388).  The  party  in  whose  &ror  the  ven 
taken  must  ms^e  a  case  containing  the  pleadings  and  proceedings  at  thi 
and  on  such  case  move  at  general  term  for  judgment  (Coib  v.  Gomiih,  » 
If  the  party  in  whose  favor  the  verdict  is  taken  fails  to  make  a  case  accc 
to  the  ruleaand  practice  of  the  court  tbe  opposite  party  may  give  noli 
motion  attbe  next  term  for  judgment,  and  if  no  sumclent  excuse  la  then  i 
fur  not  making  the  case,  the  court  will  order  Judgment  to  be  entered  R 
opposite  parly  (Jiickaon  r.  Com,  12  Johns.  431).  Where  a  verdict  eubj 
the  opinion  of  the  court  is  Improperly  taken  a  new  trial  is  to  be  ot 
{Chamber*  v.  Qrantion,  7  Bosw.  414) ;  but  the  court  may  by  amient  het 
determine  the  motion  {Pm-ler  t.  »Jtepeter,  3  Bosw.  188 ;  WhiUaJ^  v.  J 
28  Barb.  526 ;  see  however  PurehaM  v.  MatUtan,  25  N.  Y,  2H  ;  15  Abb. 
in  what  case  they  will  disregard  the  objection  that  a  particular  and  nu 
foct  ]»  unproved,  when  such  objection  was  not  taken  at  the  trial,  and 
evidence  in  support  of  it  was  given,  and  the  whole  proceedings  tend  to 
tbat  it  was  understood  at  the  trial  that  no  such  objection  was  relied  on  ( 
V.  Loba^,  2  Bosw.  IttS) ;  and  on  the  application  for  judgment  the  genera 
will  not  entertain  objections  which  if  suzgeated  at  the  trial,  might  have 
obviated  {McKtiMt  r.  FarreU,  4  Bosw.  lUii) ;  where  a  verdict  is  properly 
subject  to  the  opinion  of  the  court  at  general  term,  jud>;ment  may  be  rer 
at  general  term,  either  for  a  diamlssar  of  the  complaint  or  for  tbe  pi. 
iChiltettdeny.Empirt  Stout  Dres-iitw  Cb.  8  Abb,  71  ;  ODuer,  30;  ffatty  v. 
13  How.  140).  A  general  verdict  Kir  plaintiff  taken  by  consent  on  a  couc 
tbat  "  tliere  could  be  no  controversy  as  to  what  Tada  the  evidence  establ 
and  that  tlio  case  presented  only  questions  of  law,"  must  be  deemed  at 
asfavorsbie  to  the  plaintiff  upon  the  facts  in  issue  as  it  would  belf  such  v 
bad  been  found  by  the  jury  upon  a  submission  of  the  iseuea  to  them  upt 
evidence.  In  such  case,  for  the  purposes  of  a  hearing  upon  the  queslio 
law  arising  on  the  trial,  tbe  plaintiff  is  entitled  to  regard  the  issues  of  t 
found  in  his  &vor  {S^rp  v.  Whipple,  8  Bosw.  474).  And  where  In  sucl 
the  parties  agreed  upon  Uio  form  of  a  verdict  and  consented  thereto,  i 
addition  lo  a  general  verdict  for  the  plaintiff  they  agreed  to  a  spedal  t 
of  certain  (acts  upon  which  questions  of  law  aroee,  such  ^^eral  verdict 
stand  unless  such  special  finding  Is  incnnsislent  therewith ;  and  tbouj 
whole  verdict  is  taken  subject  lo  ^e  opinion  of  tbe  court,  the  defendani 
at  liberty  to  claim  on  the  hearing  that  Uie  issues  of  fact  were  not  establ  is] 
the  evidence  in  favor  of  the  plamljff,  except  so  far  as  such  special  findin 
control  Ibem.  In  Uie  case  last  stated,  tbe  special  finding  agreed  upon  L 
taken  as  estabilBhlng  the  facts  therein  stated,  and  Ibe  general  verdict  as 
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§  B85.]  opraios  of  the  ootmrr. 


UiHi  i^  wbo  ia  enUtwd  to  Judgment  apon  tbe  &CU  established,  uid  the  Terdlct 
tni^  ba  SDppoTted  apoo  snj  tneoi;  consistent  with  the  facte,  though  not  rag- 
gorted  t^  the  plesdinga  {Oruida  Bank  y.  Ontario  Bank,  SI  K  Y.  &)). 

0.  IfonBTcrdictRnbJectlotheoidnionof  the  court  Rtgonenl  term.  &  itev 
Msl  is  Kranted,  on  the  Buggestion  that  further  evidence  can  be  Bupnlled,  the 
court  will  Impose  on  the  panj  deBirinr  the  new  trial  the  pajmeat  of  tbe  ooita 
of  the  tiial,  Knd  all  snbaequent  proceedingB,  as  a  condition  or  wich  new  trial 
(£MV  T.  Uplaa,  12  How.  140). 

b.  A  Terdict  haTing  been  found  for  the  plaintiff  antject  to  the  opinion  of  Um 


at  the  general  term,  the  parties  bj  consenting  to  such  reference  wal*ed  tbdr 
liriit  lo  a  new  trial  before  a  jaij  {WooHr^ff  t.  OomMrdal  Hut.  Int.  Ch.,  i 
ffilton,  ISO). 

ft,  Wlicre  the  &cts  have  been  Bpecially  fbimd  by  the  Jury,  ud  a  yerdict  dt- 
Tected  satriect  to  the  opinion  of  the  coart  at  general  term,  a  motion  cannot  be 
fntertained  at  general  term  to  set  a^de  the  finding  of  the  Jury  as  against  eri- 
dence  (Atrnii  r.  CMtman,  1  Boew.  831t.  Such  a  motion  must  be  made,  in  the 
BM  instance,  at  Uie  special  term,  and  it  is  only  upon  an  appeal  from  the  order 
there  that  each  a  motion  can  be  considered  at  g^eral  t«rm.    {Id.) 

d.  MoUoa  In  airest  of  Jnflgment— It  is  doubtfHit  if  any  such  pinceedlng 
as  a  motion  in  arrest  of  judgment  exists  {Sn^  v.  SntU,  3  Abb.  426 ;  7  How. 
ne ;  Dud  t.  Ascm,  1  Code  Rep.  134). 

«.  Jndgment  non  obatanta. — A  motion  for  Judgment  non  dbtlanit  tMWdM* 
Is  not  known  In  the  present  practice  (Fan  Vitien  r.  Lapham,  18  How.  Stt). 

See  note*  to  §g  264,  ^^ 
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TBUL  BT  TBK  COUBX. 


OHAPTm    IV. 

Trial  hy  tha  Chart. 

m    Trial  br  tary,  bow  vsiTed. 

M7.    On  trlu  by  the  conrt,  Judgment  how  glmi. 

268.    Ezceptlona,  how  and  when  taken.    Adgment  at  gn 

S6B.    tVocaedinp  npon  Judgment  on  isme  at  law. 

g  2fl6.  [221.]  (Am'd  1849.)     Trial  hyjury,  how  waived. 

Triftl  by  Jury  majr  be  waived  bj  t!ie  Beveral  parties  to  an 
•ne  of  fact,  in  actions  on  contract,  and  with  the  asBeot  of  ' 
oouFt,  in  other  acliona,  in  ihu  manner  following : 

1.  By  failing  to  appear  at  the  trial. 

a.  By  vritten  cooMnt,  in  pereoD  or  by  attoroej,  filed  w 
the  clerk. 

8.  By  oral  consent  in  open  court,  entered  in  the  minntee. 

a.  A  trial  by  Inrr  can  be  Wklred  only  tn  the  manner  preecrlbedbr  law  (J 
AfMrinwnl  t.  Anrwrn.  S  Hilton,  ilSfi ;  Laiaii  f.  Vanum,  \%  Abb.  806),  but 
terlng  npon  Oke  trial  of  an  action  bj  the  court  without  objection,  or  t^Jec) 
*~  way  of  motion  to  dismlse  the  complaint  only,  is  a  wuver  of  a  JaiT  I 
^_,.^__  .,„  «  ™    J^alT.JfoiM»(,17Abb.4). 


§  2S7.  [233.]  (AmM  18i9. 1860.)  On  trial  hy  the  eourtju. 
ment  how  to  he  given. 

Upon  the  trial  of  a  qnestion  of  fact  by  the  Court,  its  decisi 
shall  be  given  in  writing,  and  shall  contain  a  statement  of  1 
facts  found,  and  the  conclusions  of  law  separately ;  and  0[ 
a  trial  of  an  issae  of  law,  the  decision  shall  be  made  in  i 
same  manner,  stating  the  conclusions  of  law.  Such  < 
cision  shall  be  filed  with  the  Clet-k  within  twenty  days  af 
the  Court  at  which  the  trial  took  place.  Judgment  npon  t 
decision  shall  be  entered  accordingly. 

A.  A  Jndge  before  whomanacUon  at  law  la  tried  without  a  luiy,  acta  In 
double  capacity  of  court  and  Jui;,  and  when  instead  of  rendering  a  JndKn 
)h  eiprees  terma  for  the  defenduit,  he  order*  that  the  complaint  should 
dismUKd,  It  is  to  be  presumed  he  thereby  ttoinvUs  the  plaintiff  tOoit  t.  Bla 
UAbb.46S). 

C.  One  Judge  cannot  try  b  portltm  of  an  action  and  another  Judge  finally 
termine  it  (Ghambtrlain  t.  Dempteg,  15  Abb.  1.)  Thus  where  an  action 
been  tried  before  ajudga  without  ajury,  andajudgment  rendered  for  pit 
tlS*,  with  a  direction  for  a  reference  to  compote  the  amount  of  the  recov< 
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§  207.]  TBUL  BT  THS  oouaT.  48B 

no  other  Judge  th&u  the  one  who  tried  the  cause  liu  jMnrer,  on  tbe  comlag  In 
of  the  report  of  the  referee  to  render  final  Judgment  in  the  Bctton.    (AL) 

a.  On  a  trial  bj  the  court,  it  may  and  should  decide  the  whole  case  (1  Bobw. 
381 ;  18  How.  2&). 

6.  Thns  where  the  complaint  pm^  a  apeciflc  peribtmance  of  a  contract  to 
convey  land  or  ibr  daouwea,  bat  riiows  the  defendant  incapable  of  convujing 
and  the  parties  go  to  trial,  Uie  coort  is  not  to  diamisa  the  complaint,  but  u>  ru- 
tMin  the  case  to  award  daioages  (Barlow  v.  Saeii,  U  N.  T.  40) ;  and  so  where 
the  acUrai  was  to  i«(brm  a  polity  of  inBuraace  and  to  recover  for  a  loss  cov- 
ered by  B^d  poller  [jf.  T.  lee  do.  v.  N.  Walen  iw.  Co.,  38  N.  Y.  8fi7  ;  n^- 
verdiv  10  Abb.  84 ;  13  How.  S40 ;  and  as  it  seems  OTerruling  Von  Beck  v.  VS- 
A^  tf^Bondout,  15  Abb.  48 ;  SUumtan  j.  Buxlon,  37  Barb,  IVf. 

e.  The  Tequiremeat  that  the  decision  should  be  filed  \<ithin  twenty  days,  la 
mvelj  directory  (fuTW'' T.  Ai^rr,  4  Abb.  11  ;  T fit  P&ipid  v.  Dodge,  6  How.  iT ; 
Sleuart  y.  Sater,  6  Abb.  84 ;  Leme  r.  Jona,  13  Abb.  427 ;  O  Brian  v.  fioun,  4 
Bo«v.  468) ;  bat  tlie  Judge  having  heard  the  cause  must  decide  it ;  he  cannnt 
after  the  hearing  order  it  to  be  tried  by  ajury  ((/^rwrt  v.  Boteet,  4  Bosw.  663). 

d.  The  decMcM)  need  not  do  mure  than  find  generBlly  in  bvor  of  the  plain- 
*ff  or  defendant  (Ji>Aj»am  7.  WMiwi,  8  Kernan,  884;  Wu  y.  Spmcw,  18  N.  T. 
CIO;  <  Abb.  Vi7 ;  15  How.  425} ;  a  findlus  of  facts  or  statement  of  a  conclusion 
of  law  is  only  necesaary  in  the  case  made  for  the  purpose  of  an  appeal,  (id.) 
Ittstobe  treated  aa  the Terdictofajury  (Otbvm  v.  ifartiiatid,  1  8and.4Q7: 
tkfpt  T.  Setde,  1  CaL  373 ;  Brttme  t  J%fe,  19  Cal.  101 ;  Mam  v.  Witbeek,  17 
Barb.  888;  OOiert  t.  Lwx,  11  id.  62.)  [These  decisioos  were  prior  to  the 
anwndmeDt  of  1680.] 

«.  If  the  Jndee  omit  to  And  anv  question  of  fact  Involved,  the  remedy  of  the 
party  ^grieved  is  not  an  exception  but  a  motion  before  the  Judge  to  tiave  the 
flndug  corrected ;  the  omisdon  cannot  be  supplied  nor  considered  on  an  ap- 
peal from  the  Judgment  (.Sftarp  v.  Wright,  85  Barb.  238 ;  Tb«  Peopie  v.  AlbrigM, 
14  Abb.  80a ;  yUe*  V.  Price,  S3  How.  478).  But  If  the  Judge  fail  lo  specify  tha 
nfief  granted  or  the  determination  of  the  action,  It  is  an  irregularity  whieh 
nav  iM  taken  advantage  of  even  on  appeal  (ChaaJtm^n  v.  Demwey,  14  Abb. 
MlY  For  the  statemeut  of  facts  must  support  the  conclnsloas  of  law,  or  the 
Jndgmait  will  tte  reversed.  No  bet  can  be  implied  from  the  concluaiona  of 
bw  (TWitfTiam T.  MayerqfS.  F.  23  How.  453 ;  and  see  Bag^  v.  B«itrd,  90 
Bmr.  08;  as  to  how  the  atatemcnt  of  &cta  should  be  made.  In  that  case  tha 
coort  refused  lo  review  the  Judgment  because  of  the  insnfDdencr  of  the  state- 
ment of  &cts;  and  see  ^nolofr  V  nt/nuvi^,  35  Barb.  eOS). 

/.  On  a  motion  to  set  aside  a  Judgment  for  irregularity.  In  &Iling  to  file  the 
decision  in  writing,  it  should  clearly  appear  on  the  moving  papers  that  no  <W- 
ddcm  baa  in  feet  been  filed  (Xmom  v.  Jona,  18  Abb.  427). 

f.  The  omission  to  file  the  decision  in  writing  may  be  disregarded  under 
re  wbere  there  is  no  pretence  of  merits,  or  that  the  action  was  not  conecUf 
bedded  (£«uwv./oia«i,  IS  Abb.  427);  or  the  finding  of  fads  nuy  be  filed  after 
judgment  (Vermuk  v.  Shaw,  4  Cal.  214). 

A.  'Dolew  there  is  a  findingof  fectsbv  thejostitx  who  tried  the  CBaBe,ineor- 
pOtMed  in  Ute  case,  the  general  teimwill  not  bearanapped  from  thejudg^ent, 
and  will  diamiss  the  appeal  for  the  omission  df  such  a  finding,  unless  before  the 

cause  la  submitted  the  parlies  consent  that  i"  ' ■■---'   - --      ■"■ 

Osts*  V.  Jfiqw  ofN.  Y.,  14  Abb.  214),  and  ir 
Ibat  where  ajuogment  after  a  trial  by  the  ci 

any  finding  of  b "~'- "■ 

de^on,thepre , 

Boti^B.  A  0>.  20  it.  Y.  184). 

i.  The  renisal  of  a  court  trying  an  Issue  without  a  Juir,  to  consider  tlie  tM- 
tbnony  as  conflicting,  or  to  pass  upon  the  oredlMlity  of  wttnevea,  laises  no 
qneation  reviewable  m  the  court  c^  appeals  {Twr^i  v.  (FAaibr,  35  N.  T.  620). 

j.  A  general  exception  to  a  finding  mixed  of  taw  and  fbct  does  not  raise  the 
oneMion  whether  the  feet  found  is  sustained  W  tlia  evidence  (3^  iknb  T- ^If- 
£^  14  Abb.  805). 
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486  szoBpnoKS.  [§ : 

A  Upon  (he  trlftl  of  an  iwue  of  lact  by  the  conrt,  the  preTslItiix  pnrtj 
flIEng  the  decision  of  the  judge,  ma;  eater  hU  Judgment  tmnudiaMii  (Im 
GMomAoMn,  4  How,  327 ;  Seruma  v.  Barru,  %  Code  Rep.  71 ;  2  Sand. 
The  Judge's  ded^on  is  the  only  authority  for  enteringJudKmenl(CAam4« 
T.  Dtrnptg,  14  Abb.  341).  But  on  a  finding  in  foror  of  a  pkintiB  subject  i 
•cconntlDg,  no  judgment  can  be  entered  until  the  accounting  has  been 
(KeJCoAon  t.  AUen,  27  Barb.  SBO).  The  cause  c&nnot  be  referred  to  the  ge: 
term  for  its  deciaioD  primarily  upon  matter  of  bet  or  matter  of  law. 

i,  Rarfew. — The  only  mode  of  obtaining  a  review  of  any  decision  on 
>  trial,  whether  daring  its  progress  or  al  its  close,  is  by  an  appeal  under 
tlou  MS  (Maiioty  y.  Wood,  14  How.  67 ;  S  Abb.  871 ;  WngtiX  v.  B^a^ 
How.  46B ;  Waimn  T.&rtsm.T  How.  9 ;  Bant  v.  Bloomar,  8  Keman,  341 
How.  667). 


§268.  [223.]  (Ain'd  1861,  1852,  1860.)  Eeoepti<ms,haa  i 
when  taken.    Judgment  at  general  term. 

(1)  For  the  paiponeB  of  an  appeal,  either  party  maj  ezc 
to  a  decisiOQ  on  a  matter  of  law  arising  npon  such  trial,  w 
ID  ten  days  after  notice  in  writing  of  the  judgment,  in 
•ame  manner  and  with  the  eame  effect  as  npon  a  trial  by  ji 
(3)  And  either  party  desiring  a  review  upon  the  evidence 
pearing  on  the  trial,  either  of  the  questions  of  fact  or  of  L 
may  at  any  time  within  ten  days  after  notice  of  the  judgmi 
or  witliin  ench  time  as  may  bo  prescribed  by  the  rnles  of 
conrt,  make  a  case  or  exceptions  in  Uke  manner  as  upon  a  t 
by  jnry,  except  that  the  judge  in  settling  the  case  must  brii 
specify  the  facts  t'oimd  by  him,  and  hie  conclusions  of  lav. 
But  the  questions,  whether  of  fact  or  of  law,  arising  upon 
trial,  can  only  be  reviewed  in  the  manner  prescribed  by  i 
section,  the  questions  of  law  in  every  stage  of  the  appeal,  \ 
the  questions  of  fact  npon  the  appeal  to  the  general  term 
the  same  court,  as  prescribed  in  section  three  hnndred  i 
forty  eight. 

No  finding  of  facts  by  the  General  Term  shall  be  requi 
for  the  pnrpose  of  review  in  the  Court  of  Appeals,  and  if 
judgment  be  reversed  at  the  G-eueriil  Turm,  it  shall  not 
deemed  to  have  been  reversed  on  qneetions  of  fact  nnlcsa 
stated  in  the  judgment  of  reversul ;  and  in  that  case  the  qi 
tion  whether  the  judgment  should  have  been  reversed  eit 
upon  questions  of  fact  or  of  law,  shall  be  open  to  review  in 
Conrt  of  Appeals. 

The  provisions  of  this  section,  and  also  of  section  two  hnnd 
and  seventy-two,  as  they  are  hereby  amended,  shall  apply 
appeals  now  pending  as  well  as  to  those  hereafter  bron^ 
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S  268.]  Bxosi-noin.  487 

a,  BxoeptkxH. — **  Tbe  exceptioaa  wblch  may  be  and  must  be  made  nithin 
ten  dsjs  after  notice  or  tbe  Judgment,  are  tbose,  and  oul;  those,  which  tmder 
the  tbnner  RyBtem  of  practice  were  made  to  tbe  ruling  of  tbe  court  after  tbe 
— tj — ng  ^fin  cloeed  and  before  tbe  jurj  retired.    This  claose  of  the  section 


doea  not  anlborize  exceptions  to  be  taken  after  Judgment  to  matters  arising 
daring  the  trial,  and  where  there  is  an  opportonlt;  to  except  at  tbe  time  tbe 
advene  decision  la  made;  Where  a  party  can  except  on  a  point  ruled  a^nst 
bim  aa  tbe  trial  it  proceeding,  but  omits  to  do  so,"  be  cannot  afterwards  except 
(Haal  T.  Bloomer,  8  Keman,  $41 ;  12  How.  667 ;  JiAium  v.  IVAilloek,  3  Eeman, 
SM;  12  How.  671). 

b.  Unless  exceptions  are  taken  to  the  conclusions  of  law,  the  court  on  appeal 
cannot  reTiewsucbconclasions(Jfi>sii>r(/^  T.  v.  Erban.H  Hov.  SB8).  Thus 
In  an  action  to  foreclose  a  mortgage.  The  trial  was  by  the  court  without  a 
lory.  On  tbe  trial  the  plaipUff  moved  tbe  cause  on  the  pleadbtgs  and  on  tbe 
bond  and  mortgage,  the  subject-matter  of  tbe  action.  He  waired  proof  of 
tbe  msttets  set  up  in  tbe  answer,  claiming  that  thev  constituted  no  defence. 
Tlw  judge  so  decided,  and  judgment  accordingly.  The  record  did  not  disclose 
any  exception  to  tbe  decision.  On  appeal  to  tbe  general  term,  tbe  Judgment 
was  aiflnned.  The  defendant  appealed  to  the  court  of  appeals.  ^  On  motion 
the  appeal  was  diBmUeed  ;  on  Uie  ground  that  as  no  exception  bad  been 
taken,  there  was  no  question  raised  for  reriew  {Htini  v.  B/oomtr,  lupra). 

i.  Noexception  to  a  finding  of  feet  ianecessoir  {ifagorof  N.  T.y.  ETb«ti,%i 
■  ......      mjied  or  la  •  -    ■  ■  •      ■ 

_._ sustained  b,      , ,_ 

•igU,  14  Abb.  806).  Where  Ibe  trial  is  by  tbe  court,  an  exception  to  tbe 
final  decition  of  the  Juage,  sa  well  upon  the  bets  as  the  law  of  tbe  case,  that 
tbe  pl^ntlff  was  entitled  to  recover  *  *  only  raises  tbe  question  whether, 
opoa  the  fects  atftmnd,  the  law  boa  l)een  properly  decided  (Btiknap  t.  Btaleg, 
4  Keman,  148.     8ee  Rule  86). 

As  to  notice  of  the  J  udgment  see  In  note  to  g  883,  fNWt. 

d.  The  court  have  tbe  power  to  allow  exceptions  to  be  filed,  nurupni  (uiu, 
after  the  ten  days  allowed  therefor  have  expired  (SA^Uonv.  If md,  14  How.  18; 
Cat  T.  Got,  14  Abb.  87  \  Boi-Ue  v.  MeOen,  id.  228).  But  leave  given  to  make  a 
case,  does  not  extend  the  right  to  take  exceptions  beyond  tbe  ten  days  l^aeh 
t.  Ortgory,  8  Abb.  78,  affirming  2  id.  203 ;  see  S<^  v.  £ui&r,3T  How.  188 ;  and 
the  case  or  exceptions  will  not  uaually  l)e  resettled  so  as  to  allow  exceptions 
to  be  inserted  which  were  not  taken  within  that  time,  and  especially  not  If  an 
argument  on  tbe  case  or  exceptions  has  been  bad  {Beach  v.  Bi^fmond,  1  Hil- 
ton, 201),  Aft«r  tbe  decision  of  an  appeal  by  the  court  in  base,  Uie  unsuc- 
cessful party  cannot  be  allowed,  for  the  purpose  of  an  appeal  to  tbe  court  of 
appeals,  to  msert  exceptions  not  appearing  in  tbe  case  upon  which  the  appeal 
to  the  general  term  baa  been  decided.    {M.) 

e.  Review  of  Judgment — "  In  order  to  review  the  Judgment  after  trial  by 


the  court,  a  case  must  always  be  made.  In  settling  this,  tbe  code  Impera- 
tively  renulres  a  statement  of  the  &cts  found  by  the  jndge  and  his  conclusions 
of  law.    The  party  who  prepares  the  case  sboiud  inaert  this  statement,  wblch. 


like  any  other  part  of  tbe  case,  will  be  subject  to  amendment  by  the  other 
party,  and  settlement  by  tbe  Judge.  If  it  Ite  desired  to  review  any  conclusion 
of  Gict,  the  case  will  contain  the  evidence  tjearing  upon  that  conclusion.  It 
will  also  contain  tbe  exceptions  taken  during  the  tnal,  and  those  taken  after 
the  Judgment,  to  the  final  conclusions  of  law.  The  case,  if  served  within  tbe 
ten  days,  will  be  of  itself  a  compliance  with  tbe  first  clause  of  the  section,  and 
no  oOwr  exceptions  will  t>e  required  Ui  satisfy  that  clause.  If  not  served 
within  ten  da3rs,  then  a  formal  exception  muut  have  been  made  and  served 
within  that  time,  as  the  authority  for  inserting  It  in  tbe  case  afterwards  pre- 
pared ;  and  any  exception  which  appears  in  tbe  case  as  settled,  will  be  asstimed 
to  have  been  made  in  due  lime  "  (aunt  v.  BJoomer,  8  Keman,  841 ;  18  How, 
H7;  Jehwm  v.  WkiOoek.  8  Keman,  844;  12  How.  671), 

/.  In  settling  the  case  the  facts  found  end  the  conclusions  of  law  must  be 
Mwately  stated  {id.,  and  see  QtleAriit  v.  ftstunton,  7  How,  378). 
Bee  Apftid  yVmt  Judgment  «n  report  ^  r^eree,  poet. 
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488  jiTDomirr  oir  nan  or  u.w.  [§ 

A  nndtna  flf  bot  at  Oanaral  Tana— Where  the  ooart,  at  generil 
CMabliih  flnmnga  of  fkct  dlfferenk  from  the  lacts  found  b7  the  court  or  n 
nho  tried  the  cause,  such  flndinK  of  f>Cta  should  be  made  part  of  the  n 
(anJMT.  ffran<.I7How.  881).  Where  such  a  mm  la  seut  back  to  the  gc 
tennfroiii  the  court  of  apptalarorre-eettlement,  the  general  tenn  haauop 
to  lend  it  to  the  fperiMl  term  or  referee  (or  re-aetUement  and  re-etatemei 
the  focts  found  by  the  tndge  or  referee.  The  court  of  appeala  ahould  b 
niahed  with  the  same  ncta  as  tho«e  on  which  the  general  term  based  its , 
ment  (Id.)  Where  the  fikcts  as  futrnd  at  the  general  term  have  not 
Btatad  in  the  record  in  punnance  of  rule  S8,  Iho  general  term  in  its  discr 
has  the  right  and  will  allow  such  aettloment  upon  trams.    {Id.) 


§269.  [221.]   (Am'd  1849,  1851.)     Proceedingt  vpon  j\ 
ment  on,  ittue  of  lav. 

On  a  judgment  for  the  plaintiff  apon  an  issue  of  lft\r, 
plaintiff  may  proceed  in  the  manner  prescribed  bj  the 
two  enbdiTisionB  of  Section  two  hundred  and  fort^-eix,  ti 
the  failnre  of  the  defendant  to  answer,  where  the  snmn 
was  personally  served.  If  judgment  be  for  the  defend 
tipon  an  issae  of  law,  and  if  taking  of  an  acconnt  or  the  pi 
of  any  fact  be  necessary  to  enable  the  conrt  to  complete 
judgment,  a  reference  or  asseeement  by  jury  may  be  orde 
as  in  ihat  section  provided. 

Bee  note  to  %  346,  anta. 
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§§  9T0— 872.] 


Ohaftkb  Y. 

Trial  hy  B^ereea. 

Bbctios  270.  AH  Iwoea  roferable  bj  coneeaL 

371.  When  a  reference  maf  be  compidaorilT  ordani. 

274  Mode  of  irial    Effect  of  report,    Kevieir. 

373.  Refereca,  hoiT  chosen. 

%  270.  [235.]    AU  itiuea  referd^  by  o&ntmt. 

All  or  an;  of  the  iasnefi  io  the  action,  vrliether  of  fact  or  of 
lav,  or  both,  may  be  referred,  apon  the  written  ccMiseot  of  tho 
parties. 

§  271.  [226.]  (Am'd  1849.)  When  refemuse  may  bs  oom- 
puUorUy  ordered. 

Where  the  parties  do  not  consent,  the  court  may  upon  the 
application  of  either,  or  of  its  ovn  motioQ,  except  where  the 
iuvestigation  will  require  the  decision  of  difflcalt  gaestions  of 
law,  direct  a  reference  in  the  following  cases : 

1.  Where  the  trial  of  an  isenu  of  fact  shall  reqnire  the  exam- 
inatioD  of  a  long  acconnt  on  either  side  ;  in  which  case,  the 
referees  may  be  directed  to  hear  and  decide  the  whole  issue, 
or  to  report  upon  any  specific  gneatLOQ  of  fact  inrolred 
therein;  or, 

2.  Where  the  taking  of  an  acconnt  shall  be  necessary  for  the 
informatioD  of  the  court,  before  judgment,  or  for  carrying  a 
judgment  or  order  into  effect ;  or, 

3.  Where  a  question  of  fact,  other  than  upon  the  pleadings, 
ahall  arise,  upon  motion  or  otherwise,  in  any  stage  of  the  action. 


§272.  [227.]  (Am'd  1851, 1852, 1857,  185&,  1860.)  Moda 
ofiHal.    Sffect  of  retort.    Refoievs. 

The  trial  by  referees  shall  be  conducted  in  the  same  manner, 
and  on  similar  notice,  as  a  trial  by  the  court.  They  shall  hare 
the  same  power  to  grant  adjournments  and  to  allow  amend- 
ments to  any  pleadings  and  to  the  eammons,  asthe  conrt  upon 
each  trial,  upon  the  same  terms  and  with  the  like  effect.    "Diey 
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490  BsnsBNOs.  [§  3' 

ebftU  have  the  Bame  power  to  preserve  order,  axti  pnnish 
Tiolations  thereof  upon  anch  trial,  and  to  compel  the  &ttei 
ance  of  witnesses  before  them  bj  attachmeDt,  and  to  pan 
them  as  for  a  contempt  for  non-attendance  or  refusal  to 
Bwom  or  testify,  as  is  possessed  by  the  conrt.  They  mnst  st 
the  tacts  fonnd  and  the  couclasions  of  law  separately  ;  8 
their  decision  must  be  giren  and  may  be  excepted  to  and 
viewed  in  like  manner,  and  with  like  effect  in  all  reapecta, 
in  cases  of  appeal  nnder  §  268 ;  and  they  may  in  like  mant 
settle  a  case  or  exceptions.  The  report  of  the  referees  np 
the  whole  issue  shall  stand  as  the  decision  of  the  court,  a 
judgment  may  be  entered  thereon  in  the  same  manner  as 
the  action  had  been  tried  by  the  conrt.  When  the  referen 
ifi  to  report  the  facts,  the  report  ahall  have  the  effect  of  a  spec 
verdict. 

When  the  case  on  appeal  ahall  have  been  heard  and  decid 
at  the  General  Term,  upon  tiie  report  of  the  referee  and  < 
ceptions  without  a  caae  containing  the  evidence,  the  deciei 
may  be  reviewed  in  like  manner  on  appeal  to  the  Court 
Appeals.  If  the  judgment  bo  reversed  at  the  General  Tei 
and  a  new  trial  ordered,  it  shall  not  be  deemed  to  have  be 
reversed  on  questions  of  fact,  unlesa  so  stated  in  the  judgmc 
of  reversal ;  and  in  that  case  the  question  whether  the  jud 
ment  ehonld  have  been  reversed  either  upon  qaeetions  of  ft 
or  of  law,  shall  be  open  to  review  in  the  court  of  appeals. 

§  378.  [228.]  (Am'd  1849,  1851,  1863,  1863.)  S^ere. 
hcno  chosen — who  may  he  referee* — Hme/or  making  r^ort. 
,  In  all  caaes  of  reference,  the  partiea  as  to  whom  issues  a 
formed  in  the  action,  (except  when  the  defendant  is  an  infa 
or  an  abaentee,)  may  agree  in  writing  upon  a  person  or  perso 
not  exceeding  three,  and  a  reference  shall  be  ordered  to  hi 
or  them,  and  to  no  other  persons.  And  if  such  parties  do  d 
agree,  the  court  shall  appoint  one  or  more  referee,  not  mo 
than  three,  who  shall  be  free  from  exception.  And  no  persi 
shall  be  appointed  referee  to  whom  all  parties  in  the  acti< 
shall  object,  except  in  actions  for  divorce.  And  no  justice 
judge  of  any  conrt  shall  sit  as  referee  in  any  action  pending 
the  court  of  which  he  is  judge,  and  not  already  referred.  U 
leas  the  court  shall  otherwise  order,  or  the  parties  otherwi 
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(1  Hall,  SAO).  Bat  &  rafermoe  wu  retiiasd  ia  fndi  an  noiim,  where  the 
fence  charged  a  fraud  on  the  part  of  the  ineuied  (Lng  r.  BrmMifn  PSre  J 
Gf.,  20  Wend.  687 ;  Fremum  t.  AllatOie  Mut.  Jm  Co.,  13  Abb.  134 ;  but 
(omW,  XmA  v.  Jiwif  Pirt  Jna.  Cb.,  16  Abb.  S03,  note)  aod  where  an  action  i 
branght  to  reoorer  back  monej  alleged  to  have  been  trandnlentlj  chained  in 
account  between  thepartiefl,  the  iwiies  in  volTicE  a  lone  account  a  reference  T 
ordered  [SMdon  t.  Wood,  I  Code  Rep.  N.  B.  1 18 ;  8  Suid.TBS).  And  Ihe  facl  that 
order  of  arreBt  has  been  obtained  in  Che  action  will  not  prevent  the  court 
deling  a  reference  {Aiceha  t.  Oareia,  IG  Abb.  803).  Not  would  every  mal 
of  acGoant  be  allowed  to  be  referred,  a«  where  there  there  but  four  items 
account  (10  Wend.  B77 ;  and  see  flhim*  t.  Xtad,  18  Abb.  257  and  infra>  J 
tions  of  tort  were  not  referable  (19  Wend  106).  The  class  of  actions  in  wbi 
the  eoort  can  otder  the  whole  action  to  be  triad  by  the  referee,  without  I 
conaent  of  dther  par^,  ia  enlarf;ed  by  the  code,  but  the  fbcl  which  warra. 
Uie  exen^ie  of  the  power  ia  the  same  now  as  when  the  revised  atatuUs  al< 
nvfl  the  anlhorl^  to  refer  (MeCuanigh  r.  Brodit,  18  How.  846 ;  6  Duer.  SC 
OamertmY.  Frteman,  10  Abb.  883;  18  How.  810).  In  an  action  agaicsi 
sheriff  fur  a  &lse  return  and  for  not  satisfying  an  eiectition  out  of  the  pn 
erty  in  his  hands  under  an  attachment,  an  order  to  refer  was  denied  becai 
the  action  sounded  in  tort  and  did  not  require  the  examination  of  an  accoi 
In  the  ordinary  acceptation  of  the  term  aceount  (Ueitty  v.  Pield,  IS  How.  43 

0.  An  action  based  on  carelessness  ur  negligence  cannot  be  referred, 
though  it  may  become  neceasary,  in  the  course  of  tbe  trial,  to  examine  li 
a  large  number  of  items  constituting  the  plaJnliff'B  claim  for  damges  ( Jf 'Jl 
(«■  T.  BooOi,  3  Code  Rep.  Ill  ;  4  How.  427).  The  action  was  for  an  injury 
the  property  of  the  plaintiff,  by  reaaon  of  the  alleged  negligence  of  the  def 
dant  a  servant,  and  the  plaint!^  upon  an  affldavil  that  the  trial  would  invo 
a  long  BTCaunt,  moved  tor  a  reference.    The  motion  was  denied.  {Id.) 

i.  Although  in  an  action  for  an  account  between  partners,  the  qutetioa 
partnership  or  no  partnership  when  in  Issae,  is  a  proper  one  to  be  decit 
by  a  Jury,  yet  where  it  is  so  connected  with  the  accounts  oi  the  Grm  Uial 
fun  statement  of  the  accounts  will  r«qulre  an  examination,  there  the  cai 
should  be  referred  (Milii  v.  Thurtbj/,  11  How.  118 ;  and  see  Faltner  v.  PxIt/ 
IS  id.  8S3 ;  JacJcton  v.  Ik  Fore»i,  14  ul  81 ;  aee  however  Oanuron  t.  ^rwtn 
18  How.  SIO ;  GraAam  v.  Ooidinff,  T  How.  260). 

e,  A  reference  can  only  be  compelled  where  the  ooort  can  tee  from 
pleadings  and  proceedings  that  the  trial  must  juetmarSj/  hivolve  the  exam 
ation  of  a  lonK*account  on  either  side  (Keelar  t.  PoaghJcMpm  Plank  Head  i 
10  How.  11;  Sharp  v.  Meaorttf  N.  T.,  18  How.  313;  Cameron  v.  P'rteman, 
How.  810 ;  10  Abh  883 ;  Kenntdg  v.  ShMm,  9  Abb.  1S7,  note ;  1  Hilton,  S- 
It  is  not  enough  that  the  examination  of  such  an  account  may  become  i 
portant  collaterally,  for  the  purpose  of  establishing  some  other  issue.  {Id.) 

d.  An  action  to  recover  compenimCion  for  endorsing  notes  for  defendai 
accommodation,  is  jtroperi^  referable,  as  requiring  the  examination  of  a  1( 
account,the  case  not  involving  any  difficult  question  of  law  {Miuttrlim  t.  i£>N 
10  Abb.  118). 


SbeO.  8  Code  R  119 ;  i/'imi  v.  Mead,  10  Abb.  25^.  Wher«  the  allee«d  k 
account  conusted  of  the  examination  of  items  of  damage  sustained  by 

Sl^ntiff  by  reason  of  the  false  representations  of  the  defendaDte,  which 
need  the  plaintiff  to  make  certain  outlays  for  establiahiug  a  soap  fectc 
the  DiodoD  was  denied  (MeOuilovgh  v.  Brodis,  18  How.  848 ;  6  Duer,  659). 

/.  Where  a  cause  involves  the  examination  of  a  long  account,  it  is  do  sc 
dent  objection  to  granting  a  motion  for  a  reference  that  the  cause  has  a 
been  tried  by  a  lory  {Brotan  v.  BradtKaw,  8  How.  176 ;  1  Dner,  SSS).  Wh 
the  necessity  of  examining  a  long  account  depends  upon  the  decision 
■notlier  Issae  in  the  action,  as  wbeUier  a  partneAbip  existed  a  reference  i 
not  he  onlered  nntii  that  issue  luts  been  flrat  tried  {ffralum  t.  GofAnj 
How.  260).    But  where  Uie  question  whether  there  was  a  partnerahip  or 
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c^Htal,  and  he  inMsted  thnl  he  bad  done  so,  and  that  the  bookn  show  it,— 
there  the  reference  was  ordered  [lb. ;  we  3mHh  t.  DodS,  3  B.  D.  Smith,  30 ; 
Oamerojt  t.  Prtaman,  IB  How.  SIO). 

a.  Casaa  vrtthln  Snbd.  2  of  g  371. — It  icems  there  amy  be  a  refenmce  of 
anj  specdfic  qnestion  In  ai^  action  where  the  taking  ofa  long  account  U  neces- 
taxy  {Bmtpian  v.  SMdon,  1  Duer,  607).  Thug  in  an  action  by  an  attorney  to 
recover  compenaation  for  services,  there  was  on  plaintiff's  motion  a  reference 
to  adJnBt  the  bills  of  costs  sued  upon,    (M.)    A  reference  will  not  be  com- 

Sled  in  such  a  case  (see  Fia  v.  .Paz,  34  Hnw.  409).  And  where  on  a  canas 
ng  suhmittttl  to  the  court,  it  appears  that  the  plaintiff  is  entitled  to  have 
■n  account  taken,  but  there  are  auestlons  of  tact  n\aterial  to  the  taking  of  the 
final  account  that  mast  be  settled  by  testimony,  the  cause  will  be  referred  to 
a  reGsree,  to  find  the  tkcts  upon  tbe  isbdss,  and  upon  such  finding  to  state  the 
■ccount  between  the  parties  (FiinZantr.  OM,  10  How.  848).  A  reference  waa 
ordered  at  general  term  slier  a  verdict  snbject  to  the  opinion  of  the  conrt  to 
ascertain  the  amount  of  damages  in  an  action  on  a  policy  of  Insurance  (  Wood- 
ruff V  Oammrreioi  Mat.  Jul  Cb.,  2  Hilton,  180 ;  and  see  BAIm  v.  Jiviffer  JPiM 
Jot.  Go.,  6  Abb.  68). 

A.  Where  at  the  trial  after  cert^n  e^dence  was  gtven  it  was  stated  trr  the 
plaintiff's  counsel  that  the  plaintiff's  account  amounted  to  between  tSOO  and 
nOO,  bat  no  proof  was  given,  the  court  ordered  Judgment  for  the  plaintiff,  for 
t^SO  subject  to  the  opinion  of  the  general  term,  andlD  case  the  eenerat  t6rm 
susbuned  the  plaintlr  a  right  of  action,  then  a  reference  was  ordered  to  ascertain 
Uieir  damages,  held  that  the  course  pursued  at  tlie  trial  was  irregular.  .That 
a  cause  cannot  lie  tried  before  a  jury  in  part  and  partly  before  a  referee  after- 
wards to  be  appointed.  In  a  case  where  the  propriety  of  s  refbrence  Is  dls- 
dosed  on  the  trial  the  cause  may  properly  be  withdrawn  from  the  Jury,  but 
should  be  so  altogether  (fittobinan  v.  O^Mtebrough,  S  Duer,  238). 

e.  Casaa  wtthln  Bnbfl.  3  of  §  271.— This  subdivision  Is  intended  to  pro- 
vide for  references  in  cases  where  questions  of  fact  should  arise,  upon  colla- 
teral  matters  in  the  cause,  in  any  any  stsge  of  It,  and  not  to  those  queeUons  or 
Issues  of  f^  which  are  made  by  the  pleadings.  *  *  As,  for  Instance, 
whether  an  ii^junction  has  been  Tloiated,  or  tlie  party  is  In  contempt,  tor  any 
cause  alleged,  the  numerous  questions  which  arise  on  motion,  and  m  relation 
to  the  execution  of  the  orders,  decrees,  and  process  of  the  court,  and  also  upon 

ritionsduring  the  progress  of  a  cause  (Mi^T.  Jfunpw,  8  Barb  9;  2  Code 
17).  A  reference  was  ordered  on  a  motion  to  discliargefWim  arrest  (Borrtm 
T.  aindfird,  14  How.  443 ;  6  Abb.  830,  note  ;  SlOle  v.  P>3mef.  7  Abb.  181).  On 
a  motion  to  satisg  ajadgment  {Mei/er  r.  Lent,  7  Abb.  22.5 ;  IS  Barb.  5S9 :  Pm- 
^bCon  T.  We^,  17  N.YT 73),  or  to  cancelajudgment  entered  on  confession  (i>tnp^ 
T.  St.  Aftn,  35  N.  T.  303).  On  a  motion  against  an  attorney  for  not  paying 
moneys  collected  (Barber  v.  Oaae,  13  How.SBl),  Onanioliontoenleradiiket 
tecared  on  appeal  {Ifunn  v.  Saraum.  2  Abb.  411) ;  and  cm  a  motion  to  set 
aside  a  Judgment  ^inst  a  lunatic  (DtntM  v.  Leonard,  10  How.  140). 

d.  It  is  the  duty  of  a  referee  appointed  to  take  evidence,  to  take  all  that  is  of- 
taeA  and  leave  it  to  the  court  on  the  hearing  of  the  matter,  to  determine  what 
is  or  ':  not  competent  {Scott  v.  WXiam»,  23  How,  893 ;  14  Abb.  70). 

*.  Wliere  there  has  been  a  reference  under  this  subdivision,  every  question 
depending  not  on  the  facts  found,  but  on  error  in  the  proceedings  on  the  tnsl 
or  in  the  determination  of  the  facts,  must  tie  raised  by  exception,  and  there 
can  iM  no  review  In  the  court  of  appeals  of  the  correctness  of  the  determina- 
tion of  the  &clB  (MarihaU  v.  Smith,  20  N.  Y,  351). 

Rafecfinoe  In  ^wolal  prooaedlnBi : 

/  Iq  a  procBedii^  nnder  the  act  to  fitdtitats  the  dosing  up  of  ins(dv«i( 
and  disBolve4  mutual  insurance  companies  (Ainib  v.  Tmioffhatt,  34  How. 
406). 

p.  ToBMtled^iiaapaiutezflcatois(awT.  Om,  87  Barb.  333). 
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a.  To  determhifl  ftppeds  from  CommiMlonera  of  ^ighwmn  (71U  Am 
Mr^hi,  14  Abb.  SOB ;  TAa  Jtojfy  t.  Van  At^pu,  82  Barb.  131). 


Dr^y.Dat/,  11  Hov.  439;  SteBmKm  v.'Butioa,  IS  Abb.  8fi3). 

d.  Order  for  Tsforenoo  nooessuy. — A  reference  cannot  be  had  witboi 
order  of  the  conrt ;  and  although  the  parties  may  agree  upon  a  suitable 
•on  to  act  as  referee,  the  court  must  be  satisfied  Uiat  the  selection  made 
proper  one.  A  referee  who  proceeds  in  acause bjTirtneof  an  appolntme 
Btipulation  of  the  paKies  tnerely,  acts  withoat  authoritj  {Liidtp^  v.  Ba 
6  How.  341).  But  where  on  a  written  stipulation  to  refer  lo  a  referee  na 
upon  which  no  order  was  entered,  the  cause  was  tried  twforc  such  rel 
referee,  a  report  wa"!  made,  and  judgment  entered  thereon,  it  was  heid 
neither  party  could  attack  the  Judgment  for  defects  in  the  appointment  o 
referee  (Whaim  v.  Saptre.  <f  Albany,  6  How.  378 ;  and  Luddinfiton  t.  Tm 
Burb.44S:  3  Abb.  1S8).  [An  order  on  the  stipulation  might  in  such  a  ca 
entered  wane  pro  tane.\ 

t.  At  yrhat  atage  of  tlie  catwe  order  tor  referenoe  to  ba  aiipUed  f 
The  order  for  reference  cannot  be  applied  for  until  after  issue  (3  Cow. 
nor  until  the  cause  is  ready  for  trial  aa  to  all  the  defendants  {Haiclan*  v.  A 
32  Barb.  651).  Issae  is  leliied  immediatelj  on  (be  service  of  an  answer 
constituting  a  coanter-d^m.  or  on  the  service  of  a  reply  to  a  connter^c 
The  making  the  motion  need  not  tie  delayed  to  ascertain  if  eitlier  party  int 
to  amend  {Cuuan  v.  Whalon,  1  Code  Rep.,  N.  S.  37 ;  Eiua  v.  Thmaeu,  2  i 
Bep.,  128).  But  it  should  be  made  before  notice  of  trial,  or  the  moving  j 
maj  be  subjebled  to  costs  of  his  opponent  in  preparing  for  trial  (6  Cow.  2 

/.  The  neglect  of  the  parties  lo  move  for  a  refe)«nce  does  not  deprive 
court  of  the  power  to  onler  a  reference  (Olmnh  v.  Freeman,  18  How. 
VBriim.  v.  Bowa,  4  Bosw.  661). 

g,  MotiOD  for  order  of  rBforaaGa,  Papora  on. — Where  parties  do  not 
sent,  the  reference  U  to  be  obtuned  by  motion  at  special  term,  llie  m( 
la  non-ennmerated.  (Rule  40).  It  must  be  founded  on  affidavit.  The  al 
vit  need  not  state  the  place  of  trial  named  in  the  complaint  (3  Cow.  44B ; 
478).  Butmust  statethat  issuehaabeenjoined  (aCow.  34);  andtbatihe 
of  the  action  will  require  the  eiaminalion  of  a  long  account,  and  not  inv 
Uie  esamination  of  difficult  questions  of  law ;  or  that  the  reference  is  n 
sary  lo  carr^  ajudgment  or  order  into  effect.  The  affidavit  must  be  mad 
the  party  liimself,  and  not  by  the  attorney,  unless  a  sufficient  excuse  for 
omission  is  shown  (Maidc  v.  SmitK,  S  How.  7 ;  Boi*  v.  Beedwr,  ib.  167 ;  Lit 
Bigiiloa,  ib.  IM;  ColKm  v.  MeOvSough.  ib.  19S;  4  Hill,  M8).  The  a(B( 
need  not  state  that  the  investigation  will  not  require  the  decision  of  difi 
questions  of  law ;  that  will  be  presumed,  unless  and  until  it  is  made  to  ap 
otherwise  by  the  opposing  atBdavits  (Barbtr  V.  OromweU,  10  How.  851). 
moving  papers  should  name  the  person  or  persons  proposed  as  referee  oi 
ferees  (1  Caines'  K  7, 149).  It  is  usual  to  name  three,  but  the  court  may 
point  one  or  more  refeea,  not  exceeding  three.  On  a  motion  to  refer  to 
a."  naming  only  one  referee,  it  was  held  that  the  motion  diould  have  bee 
refer  to  three  persons,  naming  them  In  the  notice,  and  the  notice  was  de 
(Ootl  v.  Ovxa,  7  Hill,  IBB). 

A  Crows  motfona  for  an  order  for  referenoo.  Joint  r^eroncB..— W 
both  parties  move  for  a  reference,  the  motion  of  the  party  giving  notice  I 
titied  la  a  preference  (1  Wend.  IS).  And  in  cross-actions,  where  cross-a] 
cations  are  made  for  a  reference,  a  Joint  reference  will  be  ordered,  and 
rel^^es  authorized  to  hold  their  meetings  so  as  to  accommodate  both  pa 
(4  Wend.  1B8). 

i.  Opposliis  motion  for  order  of  refermoa. — In  opposition  to  the  moi 
It  nii^  be  shown,  by  afflchivit,  that  difficult  questions  <^  law  wilt  arise  ^  Jo 
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{t  978.]  BxnBsifoi.  4SS 

Cu.  402 ;  9  C&inea*  R  SSI ;  2  36btM.  ST4),'  u  the  part^  is  adviMd  Ifj  conn- 
Mi,  and  Terily  belleres  (1  Gained  R  140).  And  If  it  cleu-lr  appear,  tbit  dlffl- 
cnlt  questions  of  law  will  arise,  the  motion  will  be  denied  (1  How.  188).  But 
it  is  not  enough  to  state,  geDerallv,  that  qneetiona  of  law  will  nrise ;  it  tnuit 
be  made  to  appear  to  the  court  wbat  the  points  of  law  are,  so  that  it  can  Judee 
whether  they  are  material  and  dlfflcolt,  and  will  necesaarilj  arise.  And  £a 
oonri  must  be  satisfled  that  they  will  be  qoestions  of  real  difBeoItj  (0  Cow. 
43SX  otberwise  the  moUon  will  be  sranted  (Daneii  t.  FMd,  18  How.  480).  If 
the  canaelanDtinreadineasfor  trialaalo  all  the  oefendauts  It  is  not  referable, 
«nd  the  objection  ahonid  be  tolicn  on  the  motion  to  refer,  it  cannot  be  taken 
kAerwards  (BcuMnt  r.  Atarg,  82  Barb.  OSl). 

a.  It  is  no  soffldeat  objection  to  an  order  of  reference,  that  the  case  tias 
been  tried  by  s  jury  (ffiwm  v.  BraMiaa,  B  How.  170 ;  1  Doer,  68S). 

b.  Ho  appeal  from  order  tot  leferanoe, — Id  an  action  in  which  the  court 
has  power  to  order  a  reference,  no  appeal  lies  fitim  an  order  orderinf;  a  refer- 
ence {Qmy  V.  PbiE,  1  Code  Rep,  N.  a  834 ;  UbtdtH  v.  Boot,  8  Abb.  143 ;  1  Hilton, 
173;  Btt^  t.  Brennon,  1  Hew.  899:  Smith  f.  Dodd,  8  E.  D.  Smith,  348; 
Eemudy  t ShiU(m,  9  Abb.  1S7  rMto :  1  Hilton,  Mi-  The  Peapla t.  Saw*,  1> 
Abb.  204;  Demt.  Empira  8tat»  Mvt.  Int.  Co.,  0  How.  60;  see,  howerer. 
Oram  y.  BraMiTtl,  4  Abb.  201 :  Wkitalca-  r.  Dafoue,  7  Bosw.  67S ;  Ham* 
~    Mead,  16  Abb.  2G7].     And  lo  no  case  can  a  iMuty  appeal    flrom  th* 

*  -   * ^'-"totiialnnderit(P&iiMlT.  Ami.  supra! 

r  an  ordar  for  rof«T«noe,  «lfeot  oc — Where,  after 
an  OTder  made  to  ntet,  the  deftndant  obt^ned  leave  to  amend  by  setting  np 
a  connter-ddm,  Harris,  J.,  on  making  an  order  allowing  the  amendment,  ob- 
serred,  "  It  would  have  been  proper  had  either  partr  desired  it,  to  Tacate  the 
orderofreftrenca^(B9(irfUvv.  £I^Mr,7How.S05j.  a«6Chansm(infar«t,n^fm. 

d.  Divorce  ooaea. — Where  in  an  action  tbr  a  diTurce  there  was  a  written 
sQpnlation  to  waive  a  Jory  trial,  and  consentlns  to  a  trial  by  a  referee,  and  an 
Older  of  reference  reciting  the  filing  of  auch  eupulatlon  had  been  entered  re- 
ferring it  to  a  referee  to  take  the  eridence  snd  report  same  to  the  court. 
The  parties  both  appeared  before  the  referee — a  motion  to  confirm  the  r»- 
finWs  report  was  denied  on  the  nonnd  that  the  the  cause  had  been  liregulariT 
referred :  the  reference  ahoald  bave  been  of  the  lasaee  tDidtUi  r.  StddtO,  8 
Abb.  167). 

«.  Refaranoa  to  taka  an  aoooont— Where  a  reference  la  made  to  a  re- 
feree ^mply  to  talce  and  state  an  account,  he  is  a  mere  substitute  for  a  matser 
in  chancery,  and  must  conform  to  that  practice,  as  the  supreme  court  has  not 


made  any  rules  in  respect  to  the  taking  and  stating  of  accounts  in  equity 
CMS  (Palmer  t.  Palmer,  IS  How.  368 ;  KOiAiim  v.  CUtrk,  22  Barb.  310 ;  see  7 
Abb.  70).  The  decision  of  the  referee,  when  confirmed  by  the  courts  is  rm 
a^udkaia  (Demarttt  v.  Dau,  U  Abb.  9). 

/.  ^Vho  will  bo  namea  as  Tefereoa.  R^ereea  to  be  realdentx  of  the 
ooonty.— If  no  objection  is  made  to  the  referees  named  in  the  notice  (where  there 
are  three),they,oroneor  two  of  them,  will  be  appointed.  But  if  the  parties  dis- 
■gree,  probably  each  party  will  be  allowed  to  name  one,  and  the  coart  will 
name  a  third.  The  referees  should.  In  all  cases,  be  taken  fhini  the  cotmty 
named  in  the  complaint  as  the  place  of  trial  (11  Johns,  408 ;  7  Wend.  46S\ 

g.  Cbaiiglng  refore* — Tbe  reversal  of  a  Judgmeitt  on  a  report  of  s  a  re- 
feree, on  a  question  of  law,  Is  no  ground  for  sending  the  case  to  a  new  referee ; 
otherwise  If^  the  reversal  IJe  on  a  questioo  of  feet  {BiOir\g»  r.  Vanderbrtk,  IS 
Bow.  29di  6  Abb.  218;  8^rm»rhar%t.  Tom  Aim,  IS  How.  82).  Whore, 
pending  a  reference,  the  court  allowed  an  amendment.  It  ordered  Uie  hearing 
to  coQtbiue  before  the  tame  referee,  and  that  the  testimony  taken  might  w^Xj 
to  the  amended  pleadings  (Tvrnar  v.  HUiartim,  14  How.  Ssl ;  see  Btardtby  v. 
Akmr,  7  How.  20S ;  and  see  BiHtbtghaM  t.  Slmmt,  1  Hall,  870).  In  Itrry  v. 
Meort  (2  B.  D.  Smith,  KB),  the  conrt  act  atide  the  report,  with  a  direction  to 
the  referee  (o  take  ftirther  leatlmony  and  report  specially.  The  referee  being 
onimpeached,  the  court  would  not  remove  hira,  on  the  defendant's  motion, 
for  the  reason  that  he  and  the  plaintiff's  attorney  were  occupants  of  the  same 
office :  this  ground  of  objection  having  been  known  to  the  deftmdant  when  he 
consented  to  the  appointment 
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[§31 

A  Wbcre  »Aer  ft  trial  before  »  referee  »  new  trial  ii  (»dwed,  h  b  not  nsi 
to  Mnd  the  caae  back  to  the  aune  refetee.  Tbe  general  practice  ia  to  vaci 
tho  order  of  refereuM,  «ad  either  refer  the  cause  to  a  oew  referee  or  relatn 
btcoart  [Sharp -v.  Ma^i^S.  7.,81Bftrb.  S79 ;  and  see i/uniAy  v.  WwehM 
8S  Barb,  oa  page  620).  But  whether  or  not  Uie  cauae  Bball  be  Bent  back 
the  aame  referee  ia  iii  the  diacretloti  of  the  court,  and  the  dedaion  on  U 
pfdnt  la  not  reviewable  (id).  If  the  catue  ia  one  referable  only  by  conse 
the  court  cannot  aend  it  to  a  new  referee  unleaa  t^  ooaaent  (id.). 

A.  On  rereniiig  a  Judgment  on  a  trial  before  a  referee  the  luperior  court 
New  York  alws;a  racate  tbe  order  of  reftoence,— [£dL] 


i.  Death  of  i«fcr«*.— On  the  death  pending  a  reference  of  two  out  < 
three  re&ivM,  it  is  a  matter  of  courae  to  vacau  the  order  of  reference  (J^ 
r.  Awwn,  38  How.  800). 

i.  Effttot  of  ordar  of  tafcrena« — The  order  does  not  inrolre  the  meri 
It  merely  determinei  die  moAt  of  trial  {firnxn  r.  £r«nn#>t,  T  How.  350). 
doaa  not  preclude  the  defoidant  from  objecting  at  the  hearm^  that  tbe  co] 
plaint  does  not  slate  fbcta  sufficient  to  constitute  a  cauae  of  action,  (/i.)  T 
action  and  ttie  paniea  remain  in  court  for  every  porpoee  except  the  trial,  m 
withstanding  the  order  of  raference  (£bfoMt  v.  Sbeum,  0  id.  818;  1  Code  Rt 
H.  B.  t»fi{UMtimM  V.  Jonm,  1  £.  D.  Smith, laO). 

A  Valvar  aflrrsgnlaittylQ  thooppolntmantof  relMM.— All  Irregnti 
idea  in  the  appointment  of  a  referee  are  waived  by  proceeding  on  tbe  refi 
ence  without  objection  (Oomb*  v.  Wyckeff,  1  UaL  R  147;  Rmoua  t.  Harr 
ICode  fiep.  laS;  seecaaea  collected,  note  to  8  Abb.  171);  except  thai  if  L 
conrt  baa  no  JurladicUoD  tbat  cannot  be  waived  (Qarde  v.  Bheidoii;  3  Bai 
MS).  After  waiver  of  an  irregularity  in  the  order  appointing  tbe  referee,  I 
proceeding  ou  tbe  reference  without  objection,  no  appeal  can  be  taken  fro 
the  Older  XUbtdtll  v.  Boot,  S  Abb.  142 ;  1  Hiiton,  1T3 ;  6'^'n  t.  Farmer'M  it  C 
ittn'i  fiomk  3S  N.  T.  386) ;  nor  will  a  motion  to  change  the  referee  for  u 
came  existing  at  the  time  of  the  making  tbe  order  be  entertained  [BiiUn^ 
raiubrftrafcTu  How.  296 ;  S  Abb.  218). 

/.  OonstaraotloD  of  order  of  referenoa^ — Where  an  order  is  made  referrij 
tbe  cause,  without  any  limitation,  all  tlie  iseues,  whether  of  taw  or  Qkct,  a 
necessarily  embraced  in  the  reference,  and  the  referees  have  power  to  repc 
upon  the  whole  issue  (BeiMtiiJ  v.  Harrit,  1  Code  Rep.  12fi ;  Qranat  v.  Bla 
<A)nf,81b.2Si  4  How.  803). 

g.  B«rvio«  of  order  for  refcrmoa.,— A  eertifled  copy  of  the  order  ahou 
be  served  on  the  referee,  and  a  cc^  on  tlie  oppodte  attorney,  althoiuh  it  h 
been  held  tliat  service  on  the  opposite  attorney  is  onnecessary  (1  How.  lUi 
The  order  is  the  referee's  authority  to  act,  and  he  should  not  proceed  un 
satisfied  that  the  order  has  been  duly  entered  (Banner  r.  MePAaii,  81  Bai 
100). 

A.  Tima  and  place  of  meetliig  of  refereea.— Tlie  referees,  after  notice 
their  appointment,  by  service  of  a  certified  copy  of  the  order  appointii 
them,  should,  without  delay,  appoint  s  time  and  place  for  the  hearing  (2  R 
884,  g  43).  The  place  of  meeting  aead  not  be  in  the  county  nam^  in  tl 
complaintas  theplaceof  tri&l(2  Jolrns.  138;  WAMlerr.  MaMand,  13  How.  81 
The  appointment  of  the  time  and  plitce  of  hearing  may  be  by  parol  (Stettn* 
Strong,  8  id.  339).  If  the  attorney  of  a  party  receives  notice  of  trial  before 
referee,  be  ia  bound  to  attend  to  it,  and  attend  al  the  time  and  place  of  bei 
Ing  mentioned  in  the  notice.  Mistaken  iatelligence  recdved  from  tbe  refer 
as  to  the  time  of  hearing,  may  fumlah  a  good  xround  for  adjourning  the  hei 
ing,  but  not  for  neglecting  to  attend  (Sag*  v.  Mother,  17  How.  867). 

*.  Ttie  better  practice  is  for  the  referee  to  appoint  in  writing  a  tbne  ai 
place  for  ttie  trial,  a  copy  of  which  appointment  ahoold  tie  served  with  or  b 
Sire  the  notice  of  trial    (Id.) 

j.  A  referee  appointed  by  the  dty  court  of  Brooklyn  has  no  power  to  t 
the  action  in  the  city  of  Hew  York  iBtmner  v.  MePhaS,  81  Barb.  107). 

A,  It  ia  no  objection  to  proceeding  on  the  reference,  that  partiea  who  a 
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7  parties  def^dant,  hare  not  been  gerred  witU  process  (BdwUiu  r. 
2  Barb.  551). 

ibiMaaa — oompeUIng  atCbndanOB  of  &o. — Witnesses  may  be  con- 
I  attend  before  such  rercrees,  by  subptsuas  iasuiii^  out  of  the  court  in 
uch  cause  U  pendinE,  in  the  same  manner  and  with  lihe  effect  as  In 
trials  in  such  court  (2  R  B.  S84,  g  45),  and  referees  may  compel  tlia 
ice  of  witnesses  by  attachment  and  punish  tliem  as  for  a  contempt  for 
□dance,  or  refusing  to  be  sworn  or  testir; .  (Code,  §  2T2J.  Se?ni)l«,  a 
orpuB  ad  lest,  may  issue  to  procure  the  attendance  as  a  witness  before 
of  a  person  who  la  in  prison  (3  R.  9.  539 ;  Martden  v.  Occrbury,  30 
w  and  £q.  It.  278). 

isree  to  be  ■'nrom  beforo  prooBsding.  —  Before  proceeding  to 
any  testimony  in  the  cause,  the  referees  sliall  be  severally  sworn 
r  and  fairly  to  hear  and  examine  the  cause,  and  to  make  just 
report  according  to  the  best  of  their  undenitanding ;  wliich  onlh  may 
aistered  by  any  person  authorized  to  take  affidavits,  lo  be  read  in  the 
wliicli  the  suit  is  pending,  or  by  any  jastice  of  the  peace  (2  R.  8.  ifi4, 
rihe  referees  sie  not  sworn,  the  parties  by  proceeding  in  the  reference 
objection  waive  tlie  irregularity  (Keator  v.  UUter  Plank  Road  Co.  7 
).  It  seems  ttiat  it  ia  not  necessaiy  it  should  appear  by  the  record  that 
eea  were  sworn  (Seed  r.  Ti^ford,  10  Venn.  500 ;  Putnam  t.  DtOton,  8 

Ice  cf  Trial — The  notice  of  hearing  before  a  releree  should  be 
I  as  on  a  trial  by  Jury  or  by  the  court,  but  the  notice  may  be  waived 
parlies  proceeding  without  objection  [Wetter  v.  8eMieper,T  A.^'b.9%). 
joTuument— To  adjourn,  all  tbe  referees  must  meet  (7  Wend.  584; 
[);  they  may  require  tbe  payment  of  coats  as  a  condition  to  the  post- 
it  (g  314).  If  the  patty  obtaining  the  adjournment  refuse  lo  pay  the 
1  court  will  not  award  a  precept  against  liim,  nor  compel  piiyment  15 
).  And  it  seems  that  the  only  remedy  of  the  opposite  party  in  this 
)  proceed  at  once  to  a  hearing,  (lb.)  Tbe  referees,  however,  may 
he  party  applying  for  the  adjournment  \a  stipulate  in  writing  that  in 
f  payment,  the  cmlection  of  the  costs  may  be  enforced  by  an  order  In 
;.  (id.)  The  court  will  not  entertain  a  motion  to  postpone  a  trial 
ferees  on  tbe  ground  of  the  absence  of  a  witnees ;  Uie  referees  mint 
a  the  question ;  if  they  commit  any  error,  the  court  will  correct  it  on 

0  set  aside  the  report  [Laji^Iei/  v.  Mic/craan,  1  Sand.  fUJI). 

fact  that,  on  a  trial  tjefore  a  referee,  adjournments  were  not  formally 
m  one  hearing  lo  the  other  does  not  render  the  proceedings  irregular, 
arties  gave  all  Itie  testimony  tbey  deeircd,  and  submitted  the  causa 
testimony  [Aetei.  TraruU  Co.  v.  Qarruon,  S  Abh.  141 ;  18  Uow.  1). 
iL — All  the  referees  most  meet  together  and  hear  all  the  prootk  and 
is  of  the  parties  (2  R.  8.  B84,  §  46).  Tbe  trial  is  to  be  conducted  in  the 
nner  as  a  trial  by  the  court  (g  373).  And  a  referee  has  power  to  prc- 
ier  on  the  trial  and  punish  any  violation  thereof  {Re  Sedey  and  Jooum, 
17  jtete).    The  authority  of  a  referee  over  the  interloculory  questions 

1  in  the  progress  of  the  trial,  cease  with  his  decision  of  lliein,  or  at 
h  Ihe  trial  itself  (A.Uan  v.  Way,  3  Code  R  243).  Tbe  plaintifl'  may 
>  a  nonsuit  or  dismisHal  of  his  complaint,  or  msv  be  nonsuited,  or  his 
it  be  dismissed,  at  any  time  before  the  cause  has  been  Anally  submitted 
J'erees  for  Iheir  decision.  In  wtiich  case,  the  referees  report  according 
:t,  and  judgment  may  thereupon  tie  perfected  by  the  dctetidant  (Rule 
ifter  being  duly  noii&ed  by  the  plaintiff,  the  defendant  neglect  to 
be  referee  may  proceed  with  the  hearing  in  his  al>sence  (11  Joluis. 
jActj  v.  airoTtff,  8  How.  830). 

toeaaea,  awearlns,  ttzamloaUon  oC  credibility  oil  Ao- — Any  one 
ifereea  may  administer  the  necessary  oatb  to  tbe  witnesses  produced 
liem  for  exommation  (3  R  8.  884,  g  46).  On  the  hearing  the  sanM 
evideacc  are  to  l>e  olnerved  as  on  a  tnal  before  a  jury  (0  Cow.  864) ; 
1  may  require  referees  to  report  their  decision  in  admitting  or  rqj«(^ 
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tng  any  wltnees,  in  allowing  or  orerruling  aaj  quotion  (o  a  witoess  c 
answer  tbereto  (3  R  S.  S84,  §  47).  The  credibilit?  of  a  wiiaeeB  is  a  qm 
■olely  for  the  referees  {LeaeA  v.  Kelteg,  7  Barb.  466).  An  o^ ection  to  the 
peteDcr  of  a  witness  not  taken  on  the  trial  is  waived,     {m.) 

a.  Suable,  one  of  three  referees  before  whom  a  cause  is  tried  cannot  be  < 
Ined  as  a  witness  on  such  trial  [Mor»»  v.  ilor»»,  1  Code  Rep.  N.  B.  37 
Barb.  010).    See  Kelfngs  R  13  ;  see  ante,  p.  79. 

b.  The  order  of  Bdmiltinz  proof  is  in  the  discretion  of  a  refbree  [Qib 
PtartaB,  1  E.  D.  Smith,  9^ ;  as  is,  to  eume  extent,  the  permitting  le 
questions  {Beaeh  v.  Eaymond,  3  B.  D.  Bmilh,  407 ;  Aar*?n  t.  Fiahi,  2  B 
146).  and  the  number  of  witnesses  to  be  examined  as  to  the  character 
witness  {Orten  v.  Brown,  3  Barb.  119). 

&  The  taking  or  refusing  testimony  at  anr  time  while  the  cause  is  I 
him  is  a  matter  wholly  in  the  sound  'discretion  of  the  referee  {SchermtrJu 
Dendm,  1  Code  Itep.  ^.  Afler  the  cause  has  t>een  submitted,  and  thi 
ereea  have  retired,  tbey  may,  in  their  discretion,  open  the  hcariDg,and  ad 
to  receive  further  testimony  (1  Wend.  104 ;  Dvguid  v.  Ogilrie,  3  E.  D.  £ 
627 ;  1  Abb.  145 ;  20  N.  Y.  60 ;  AyrauU  v.  SiidceU,  S  Abb.  IM,  noU  ;  Km 
ITamiUon,  20  How.  376 ;  Liich  v.  BroiAerean,  25  How.  407 ;  10  Abb.  384). 
unless  the  contrary  be  shown,  it  will  be  presumed  that  such  discrelio 
been  properly  exercised  (1  Wend.  104).  Where  a  referee,  after  a  final  su 
alon  of  the  cause,  reftjsed  an  application  by  the  plainlilFlo  postpone  to  pr 
Airther  testimony,  and  certified  that  his  refusal  was  upon  the  sole  grnui 
his  supposed  want  of  authority  to  grant  the  plaintiff's  application,  the 
opuied  the  hearing  on  terms  {Padcer  v.  French,  Lalor's  Supp.  to  Hill  and  I 
103).  But  the  ref^^e  may  refuse  to  hear  further  testimony  after  the  o 
dosed  (THmble  v.  mUiMa,4E.  D.  Smith, 513;  FMrtoa  t.  FMe,2B 
146). 

d  Ab  to  the  course  to  be  pursued  by  a  referee,  where  a  witness  rcfui 
answer  a  pertinent  question,  see  Burnett  v.  Pliaimi,  (19  How.  G30) ;  and  ^ 
he  refuses  to  answer  on  the  ground  that  the  answer  would  crimlnati 
(JUIoiM  V.  WiltDH,  81  Barb.  1^). 

«.  Where  a  referee  admits  evident^  of  a  defence  not  set  up  in  the  an 
the  error  is  not  cured  by  a  subsequent  order  to  amend  the  answer  by  insi 
such  defence  (JoAntan  v.  MelnioMh,  31  Barb.  267). 

/  A  referee  cannot  receive  evidence  iwainst  the  otijectlon  of  a  party 
reaerve  the  rijtht  to  tdmself  of  rejeclmg  It  at  the  conclusion  of  the  procec 
(Ctuttman  t.  Merkel,  8  Bosw.  402). 

If.  Where  competent  evidence  is  received  subject  to  exception  and  to  f 
decision  as  to  its  admissibility,  an  exception  to  this  conditional  admissii 
comes  unavailable.  In  case  the  final  decision  is  in  fiivor  of  retaining  th 
deDce(fiiAtn  r.  Bihia,  17  Abb.  9). 

A.  A  referee  cannot,  while  professing  to  adroit  evidence  absolutely,  adi 
In  fiict,  d)ten«  MM,  and  then  reject  it  upon  making  up  his  report  upo 
whole  case  (AUm  v.  Why,  3  Code  Rep.  243).  But  on  the  trial  the  refer 
ceived  evidence  of  the  declarations  of  a  third  party,  but  with  a  provlm 
•uch  evidence  should  be  struck  out  if  tlie  defendant  did  not  supply  otlie! 
posed  evidence  bringing  sucli  declarations  home  to  the  plaiotiD,  by  ah< 
his  assent  thereto,  or  adoption  thereof,  and  afterwards  the  referee  for  wi 
such  supplemental  evidence  struck  out  such  declarations  and  so  reporti-i 
court  would  not  interfere  with  the  report,  unless  the  defendant  excepted  t< 
provisional  reception  of  the  evidence,  or  at  the  close  of  the  case  obtaii 
apedflc  rallDg  thereon  and  then  excepted  (Brook*  v.  Cbriitapha;  S  Duer 

i.  Amandmsnts. — The  power  of  referees  to  allow  amendments,  ei 
only  to  such  amendments  as  the  court  may  order  on  a  trial  (see  Woodt 
Hamm,  S3  Barb.  557,  and  nofs  to  §  173,  atite),  or  as  may  be  made  under  \ 
and  170.  The  granting  or  reftising  an  ameudment,  within  the  limits  < 
power  of  a  referee  to  grant,  Is  a  matter  within  the  discretion  of  the  n 
and  his  dedsion  is  not  reviewable  [WoSiruff  w.  Hurton,  32  Barb.  &G7). 
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■ta. — Refereea  to  whom  (he  whole  caase  le  referred  nuy  pass  on  the 
1  of  coftB,  where  coBta  are  discretionary  [Ren/mil  v.  Harru,  1  Code 
5 ;  ffroBBf  V.  BlaruAard.  3  id.  25 ;  i  How.  803 ;  Luiidington  v.  Tafl, 
.448;  PmttT.  SftZai,  QAbb.  150;  17How.211).  They  cannot  award 
alnst  an  eiecL'^r  or  adniiniatrator  personally,  or  against  Ihe  estate  bo 
itfl  (JfoMTWou  V.  Ryeru,  12  How.  300). 


that  the 

nght  not  to  be  made,  would  be  upon  the  Bdvcr«e  party.  "(lb.)    Nor 
feree  the  power  to  strike  out  a  complaint  for  any  default  of  the  plain- 
roducing  papers,  &C  {Boneileet  v,  Lynde,  8  How.  236). 
'mvr  of  prooeedinga  beforo  rafsres  pending  the  referonoo — The  court 

interfere  on  motion  in  a  matter  within  Itie  discretion  of  a  referee  be- 
I  referee  has  reported.  The  party  must  wait  antil  the  referee  lias 
3  report  and  then  move  to  set  aside  the  report  (Sehermerhom  t.  Deve- 
ide  Rep.  28 ;  see  Laitgley  v.  Miekman,  1  Sand,  681),  or  appeal  from  the 
It  thereon.  But  where  pending  a  trial  before  a  referee  be  decides  to 
1  amendment  of  the  complaist,  the  defendant  may  immediately,  and 

the  reference,  move  the  court  appointing;  the  referee,  at  special  term, 
w  such  decision  of  the  referee  {Union  Bank  v.  Maa,  19  How.  114; 
y.  Baker,  6  Abb.  813);  and  in  Cti/Uy  v.  HuiUingUm,  16  Abb.  384  note, 
't  pending  a  reference,  entertained  a  motion  to  at^oum  the  proceed- 
ore  the  referee. 

port  of  rofeTDea. — A  report  of  any  two  of  the  referees  is  valid  (3  R  8. 
Vl  The  report  must  state  the  facts  found,  and  the  conclusions  of  law 
ly  (Code,  §  272,  rule  82 ;  3  R.  S.  384,  §  47 ;  fi*ert(  v.  Cartm-,  28  Barb. 
f  It  does  not,  the  court  will  order  a  further  report  to  be  made,  on  the 
ion  of  either  party,  or  of  its  own  motion  {Snook  v.  Friet,  19  Barb.  818 ; 

T.  Suydam,  8  K  D.  Smith,  276 ;  see  GkunA  v.  Srben,  4  Sand.  691 ; 
snAury  v.  Hcffman,  fi  How.  492 ;   Lakine  v.  Erie  R.  R.  Co.   11  lit  41 ; 

Sherman,  13  id.  411) ;  and  if,  for  any  reason,  effect  cannot  be  given  lo 
ler,  then  the  court  will  set  aside  the  report  {Pttk  r.  YotIi»,  14  How. 
ji  opinion  referring  ailment atively,  and  in  a  general  way,  to  the 
ons  of  &ctand  law  at  which  the  referees  arrived,  is  not  such  a  statement 
.cts  found  by  them,  and  their  conclusions  of  law  Ihereon,  as  i*  contem- 
Vta*  T.  Tkurtby,  12  How.  418 ;  and  see  Doke  v.  Peek,  1  Code  54 :  Bern- 
nt,  id.  121 ;  SiuOTi  V.  BarreU,  2  Corns.  406).    If  there  are  issues  upon 

0  evidence  iaglTCD,  he  need  not  notice  them  in  his  report  {Inffranam 
1,  20  Barb.  1S2 ;  and  to  tlie  Ulie  effect  is  PaHerna  r.  Graves,  II  Ho*. 
ilim  T.  Jokrulon,  13  id.  03). 

jrder  to  found  an  objection  upon  the  omission  of  the  referee  to  Bnd, 
or  the  other,  upon  a  particular  isaue  of  fact,  he  should  be  speciScally 
d  to  do  so,  and  an  exception  taken  to  his  refusal  {Oranl  v.  Mone,  22 

eferee  to  whom  the  issues  are  referred  is  not,  unless  so  ordered,  to 
he  «videne«.  but  the  faeU  {PaOarmn  t.  Oratet,  It  How.  91 ;  Dorr  t. 
How. 20).  Heneed  notreport  negatively  what  factsarenotfound.  {Id.) 
til  the  report  of  a  referee  is  signed  by  him  and  delivered,  he  may  alter 
pleases.     He  should  not  advise  either  party  of  bis  decision  nntil  his 

1  signed  and  ready  for  delivery  {AyravU  v.  Socket,  17  How.  461 ;  B.  C. 
9  Abb.  1S4,  note  ;  and  see  Kittam  v.  HamiUon,  20  How.  376). 

er  a  reftree  has  signed  and  delivered  his  report,  he  has  no  power  to 
Shearman  y.  Juatia,  22  How.  241 ;  Nile*  v.  Price,  33  How.  473). 
ere  after  a  referee  hod  delivered  his  report,  in  which  he  dismissed  the 
nt  as  to  one  defendant,  and  afterwards  added  "  with  costs  to  said  de- 
"  Buc!i  addition  was  on  motion  stHcken  out  with  costs,    (id.) 
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a.  TliBA  for  ibbUiie  import. — The  time  for  Uia  rafBree  to  make  his 
may  be  extended  by  order  of  the  court  or  a  Jud^,  or  by  oansent  of  the 
An  oral  consent  on  tlie  hearing  to  extend  Ihe  time  will  be  sufficient  (Lit 
V.  Oidnv,  85  How,  1).  If  siity  days  elapse,  without  anv  estcnsion  of  11 
to  file  the  report,  and  without  any  report  beiae  filed,  either  party  mny 
any  report  is  filed,  notify  the  other  and  the  referee  of  his  intention  to  j 
BS  though  no  reference  had  been  ordei-ed.  If  neiUier  party  takes  an 
action  iwforo  the  referee  has  made  and  delivered  his  report,  the  right 
rcTnrd  the  reference  la  waived  (Manfyt  y.  Myle.  26  How.  400 ;  see  hi 
/flch  Y.  BroOermm,  2S  How.  407 ;  IS  Abb.  384).  Notice  of  trial  at  tbe 
in  »  notlflcatitm  of  an  intention  (o  disregard  the  reference  (Lmns'iim  ■ 
lies.  ^  How.  Vy  If  aRer  such  a  notificatian  a  report  Is  made  and  filed, 
be  irregular,  and  may  be  set  aside  on  motion,  (id.)  After  a  report  la 
although  not  within  the  time  prescribed,  it  cannot  be  disregarded,  nor< 
parties  proceed  as  if  no  reference  had  been  ordered.  A  report  niade  al 
time  for  making  it  has  elapsed  Is  irrefular.  but  it  is  not  a  nullity,  and  » 
be  got  rid  of  by  a  motion  to  set  it  aside  as  irregular  and  for  leave  to  f 
aa  »  no  reference  had  been  ordered  (ii);  and  eeeFodery.  Bryan,  16  Ah 
26  How,  184.  A  referee's  report  was  reluctantly  set  adde,  for  not  kaTii 
made  and  delivered  within  sixtydays  &om  the  time  the  action  was  final 
mitted  (LUeh  t.  Brotheraim,  2fi  How.  4irT ;  16  Abb.  884). 

b.  The  delay  of  a  retbree  In  making  and  deliTering  hli  report  can 
considered  the  delay  of  the  court  {£ii«iani  r.  ifonuUan,  30  How.  809). 

e.  The  proriaion  requiring  referee*  to  report  within  slity  days  d< 
apply  to  the  case  of  a  reference  of  a  claim  against  an  executor  or  adm 
tor  {Ooddinff  t.  Porter,  17  Abb.  374). 

d.  A  report  of  a  referee  is  not  made  nntil  it  la  signed  by  the  referee  ( 
T.  HamOtan,  20  Row.  869). 

e.  Who  entitled  to  the  repart.-~The  report  should  be  delivered 
Buccessful  party ;  and  the  other  party  has  no  right  to  the  possetuuon  of 
the  referee  deliver  the  report  to  the  unsuccessful  party,  and  he  refuses 
It,  the  court  on  motion  will  order  him  to  file  It  within  a  certain  Ume ; 
he  does  not,  tlien,  that  the  referee  make  a  new  report,  and  deliver  aami 
•ucceasfui  party  (Richar<i»  v.  AOea,  11  N.  Y.  Leg.  Obs.  15B). 

/.  Amandine  report — A  referee  cannot  without  an  order  of  th< 
amend  his  report  iU!ter  it  has  been  Bizned  and  delivered  to  the  pre 
party  (see  ante,  page  403,  Ky  Tiie  referees  may  themselves 
to  have  their  report  sent  back  to  them  for  correction  {BrttUngham  v.  . 
1  Hall.  3TI>)  When  a  report  is  sent  back  for  correction,  if  ttae  referees 
yond  correcting  the  errors  complained  of  on  the  motion  to  set  agide  the 
and  open  the  case  as  lo  othor  items,  they  are  bound  to  liear  addition! 
mony  if  offered  (G^mlard  v,  Cait&ion,  13  Barb.  136).     Bee,  Glumeing  refa 

a.  Tlio  court  may  order  a  refi^ree  to  make  a  furlJier  report ;  and  an  oi 
a  further  report  is  not  irregular  for  want  of  a  specification  of  tlie  point 
which  a  report  Is  desired  (Union  Bank  v,  iiaU,  13  Abb.  317). 

h.  Afler  the  referee  has  made  his  rejMirt  his  authority  ceases ;  awj 
after  the  referee  had  made  bis  report  an  order  was  obtained  for  him  to 
supplemental  report  upon  a  matter  omitted  on  the  trial,  such  oriler  wi 
to  be  irregular  (PraU  v,  SUlai,  17  How,  311 ;  9  Abb,  150), 

i.  Where  the  report  does  not  pass  on  all  the  isauea  referred,  the  o 
special  term  may  send  back  tli^  report  fbr  completion,  but  it  will  M>t 
where  there  are  exceptions  to  the  report,  but  lonve  the  appellate  court 
pMe  of  the  case  upon  the  exception  {Broan  v.  N.  T.  Cent  RB.Ch.^ 

j.  Death  of  dafmdaut  pendliig  refarenoe. — The  report,  of  ■  referee 
If  made  after  the  action  has  abated  bv  the  death  of  Uie  defbndanl  {Ei 
Bamtlion,  20  How,  Stt9 ;  see  arttt,  p.  180), 

h.  Death  of  plaintiff — Where,  after  the  report  of  a  referee  in  favor 
defendant,  and  before  Jud^nent  Is  entered  thereon,  the  plaintiff  In  the 
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dgment  may  be  entered  thereon  without  making  tlie  pl^tiff's  repre- 
Fes  pantea  lo  the  Buit  (Scranton  v.  Baxter,  I  Code  Rep.  N.  8.  88 ;  Beo 
1S4). 

nfarBca'  fees. — A  referee  may  maintain  an  action  Tor  bU  fees  without 
press  promise  to  p^;  and  where  Ihore  are  several  referees,  each  may 
In  a  separate  action  for  bis  fees  {Hitunan  y.  HapgMit,  1  Denio,  188).  Tlie 
has  a  lieD  on  the  report  for  the  amount  of  liis  fees  [BoioeU  v.  Kenny.  1 
00).  And  is  not  bound  lo  deliver  his  report  until  hie  fees  are  paid  {OU 
^eppel,  8  Barb.  67). 

le  Htlomcy  in  the  action  is  not  liable  to  the  referee  for  his  fees  {Judnon 
1, 1  Kern.  408 ;  unless  he  has  promised  to  pay  them  {Judaon  v.  Gmy, 
'.  289) ;  or  he  has  received  them  from  the  client  to  pay  the  referee  (Lania- 
.  S/orrii,  i  How.  345).  Even  in  the  latter  case  the  attorney  cannot  tw 
d  for  not  paying  over  the  money  so  received.  {Id.) 
here  the  plaintiff's  attorney  requested  the  plaintiff  to  give  him  hia 
r  the  referee's  fees,  promising  to  advance  to  the  referee  such  fees,  and 
e  was  given  accordingly,  held  that  the  referee  could  sustain  an  action 
the  altomey  for  sucn  teee  on  such  his  promise  (Judaon  v.  Gray,  IT 
89). 

here  the  length  of  time  spent  by  referees  is  diapulBd  on  the  ai^ustment 
Costa,  it  must  be  shown  affirmatively  tr  affidavit.  It  is  immaterial 
umber  of  days  were  appointed  for  the  relerence,  it  must  be  shown  the 
was  personally  present  conducling  the  reference  on  eacli  day  charged 
T.  IfAifnej,  17  How.  471 ;  B  Abb.  71).  If  by  consent  the  testimony  Is 
«rore  a  clerk  of  the  referee,  no  fees  to  the  referee  can  be  allowed  for 
e  employed  in  taking  such  testimony,    (Id.) 

1  oral  agreement  made  by  the  parties  to  the  action,  in  the  presence  of 
free  as  to  his  allowance  fur  fees,  and  entered  by  Lim  on  bis  minutes,  is 
«ment  in  writing  within  the  meaning  of  §  Sia  {PMOiin  v.  Fatrkk,  22 

le  referee's  fees  are  $3  a  day  (|  818).  Unless  by  the  agreement  in  writ- 
he parties,  the  referees  cannot  charge  anything  additional  for  ofilcc-rent 
iny  other  matter  (Harrit  v.  Beaneit,  not  reported).  Any  dispute  as  lo 
nunt  of  Oie  referees'  f&es  may  be  scttk'd  by  requiring  the  relerce  to  have 
le  taxed  (Rkhnwnd  v.  Hamtllon,  9  Abb.  71).     Where  a  referee  fulled  to 

his  report  within  sixty  days  afler  the  case  was  finally  Buhmiitcd,  but 
.hat  both  parties  had  consented  that  he  might  take  his  time  to  rqwii, 
lat  he  was  entitled  to  his  fees  {.B'otttr  v.  Bman,  16  Abb.  iilW  ;  26  How. 
«  Time  for  makiag  report). 

tttiiig  aside  report  (^  referee*. — Where  ttie  referee  fails  to  pass  on  all 
uea  in  the  action,  or  when  he  has  not  separately  Iband  the  facts  noces- 

a  disposition  of  all  the  issues,  the  proper  remedy  Is  a  motion  to  set 
le  report ;  such  errors  cannot  be  reached  by  an  appeal  fhim  the  Jud^-- 
H'lUe  v.  Sherman,  13  How.  411). 

motion  to  set  aside  the  report  of  a  referee  is  like  a  molion  to  set  aside 
ct,  and  may  probably  t>e  made  in  tike  cases  as  a  molion  for  a  new  Irlul, 
governed  by  the  like  rules  (see  Morgan  v.  Bi-uce,  1  Code  Rep.  N.  B.  3fi4). 
nrt  will  set  aside  the  report  if  It  appears  to  have  l)een,  e^eii  in  the 
It  degree,  affected  by  any  influence  eserciscd  by  Uie  successfiil  party 
.  Oinnito,  4  How.  263 ;  Doriim  v.  Lewi*,  B  iit  1 ;  and  see  JHoota  v.  Snii- 
Tumpike  Soad  Co.  12  id.  297;  Van  SUenbvrg  \.  Wo/man,  15  Barb.  28;' 
Transit  Co.  v.  Oairimn,  18  How.  IV    The  court  may  also  set  aside  tlio 

as  against  evidence  {SmUh  v.  Sdumk.  18  Barb.  846) ;  but  a  report  of 
s,  like  the  verdict  of  a  jury,  is,  as  a  general  rule,  conclusive  in  a  case  of 
t  of  evidence  (JFatfeiTMV.  Sfewfw,  4  Barb.  168;  Oamp  v.  iVJrer,  5  67.  Bl ; 
rv.  ntita  B.S.Co.id.  887;  Hayes  f.  Ssmondu,  9  ib.  260;  Cadyv.AOev, 
es ;  Baker  v.  MarUn,  8  id.  654 ;  and  see  12  Johns.  219 ;  1  Cai.  R  160 ; 
ad.  15 ;  1  Cal.  R.  883 ;  Fatter  v.  Coleman,  1  E.  D.  Smith,  86 ;  Dnnn  v, 
irfy,  4  kI.  665 ;  Maatte  v.  Harlem  B.  A  Co.  3  irf.  B8 :  Stuart  v.  Tayl^,  7 
251 ;   Van  Nen  v.  Bnuh,  88  How.  481 ;  JViiw  v.  Price,  38  How.  473 ; 
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*0JMfl  V.  ManJum,  25  How.  436 ;  Train  t.  Bromi,  21  How.  93 ;  Tan  A 
T.  IndioTtapoiu  R.  R  Co.  id.  ITS ;  QuaelCfitfiwh  t.  £A1<,  5  Barb.  4S9 ;  Da 
AUen,  S  Corns.  188;  Beana  v.  Copley,  10  N.  Y.  fl3;  Waitou  v.  ftn 
28  Barb.  421 ;  Sindair  v.  Ti^raadgt,  S5  Barb.  002 ;  Boogland  v.  Wight,  7 1 
894;  —  It  U,  Ibtrefore,  like  Buch  verdict,  onl^  to  be  set  aside  i 
tlie  flndiug  le  clearly  agaiast  the  weUbt  of  evideDce,  or  where,  upon  the 
mme  rule  of  evidence  or  princlpli!  of  law  has  been  violated  ((?rMn  v.  £ 
8  Barb.  US  ;  Doyle't  Adm'n  t.  SI.  Jamt^  Chtireh,  7  Wend.  ITS;  Fotler  t 
man,  1  B.  D.  Smith,  83 ;  StuaH  v.  laylor,  8  How.  251 ;  Etdibaugh  v,  Syi 
DUtiUery  Co.,  27  How.  135;  Btaru  t.  CM(y,  10  N.  Y.  B3;  Woo^ 
Fb^«r,  16  Barb.  146 ;  Brook*  v.  ChTittofita;  6  Duer,  216  ;  Robe: 
Carter,  £8  Barb.  4S3).  The  report  may  be  eet  aside  where  an  improper 
ure  at  datnageu  was  adopted  (5  Duer,  S35 ;  Aun  v.  Rattier,  I  Hilton,  420) ; 
an  unreasonable  refusal  to  adjourn  (Fbtie*  v.  Frary,  3  Johns.  Caa.  334 
Gce  Carpenter  v.  Eayna,  I  Code  Rep.  N.  S.  414 ;  or  for  excessive  dai 
(Krom  T.  Bduxmmaker,  S  Barb.  647) ;  or  for  admitting  improper  evii 
(dark  V.  (7ninrfo«,  3  Barb.  613 ;  see,  however,  AUen  t.  Way,  3  Code  R 
FfiaiTiw  v.  Jinp,  3  Barb.  548 ;  Bdmont  v.  Coleman,  1  Bosw.  188 ;  Bro. 
Caiie,  1  E.  D.  Smith,  305  ;  Kennyi  v.  Rithardt,  II  Barb.  S12)  ;  but  query, 
court  will  set  aside  a  report  becauae  the  amount  found  fur  Ihe  plainti 
ceede  that  stated  in  his  bill  of  particulars  T  (13  Wend.  S34,  504;  Boom 
EarU,  8  Duer,  691).  The  court  will  not  interfere  with  the  flnding'of  a  n 
on  a  question  of  Aict,  aa  la  which  there  ia  conflicting  testimony,  unles 
clear  weight  of  evidence  shows  that  he  has  erred  ( Watton  v.  Campbell,  28 
431),  although  the  court  differs  fl'om  the  referee  in  the  result  at  whii 
arrived  {T/umpton  v.  Wood,  1  Hilton,  83). 

a.  Motion  to  set  aalde  rsport  of  referees. — The  motion  Is  non-enume 
{Belmont  V.  Smilk,  1  Duer,  675).  It  should  be  to  the  court  who  appointe 
referees  (Goulard  v.  CaHillon,  13  Barb.  130) ;  should  be  based  on  a  certi 
or  special  report  of  the  referee,  not  on  affidavits  [Belmont  v.  3miA,  1  '. 
675);  should  be  made  promptly  (niWerw/i  v.  Gravet.U  How.  Bl),  before 
ment  {Comtloek  v.  RalAbone.  1  Johns.  138), 

b.  Coata  on  setting  aside  report — On  setting  aside  the  report  of  a  n 
and  ordering  a  new  trial,  the  costs  are  in  the  discretion  of  the  cour^,  and 
be  ordered  to  abide  the  event  The  rule  that  a  new  trial  on  the  ground 
the  verdict  is  against  the  weight  of  evidence  can  only  t«  set  aside  on  paj 
of  costs,  does  not  apply  to  reports  of  referees  i  Weniuio?-ih  v.  Oandee,  17 
405). 

e.  Confirmatloii  of  report. — A  report  on  the  whole  issue  need  not  bt 
firmed  (lienimU  v,  Banii,  1  l3ode  R  135) ;  but  alt  other  reports  should  b« 
finned  (Oriffing  v.  Stofe,  S  How.  205;  B^ment  v.  Smith,  1  Duer,  675 ;  Rul 
88 ;  and  see  Banlet  v.  Brady,  8  How.  316 ;  SiearOumt  v.  Cartit,  S  id.  198 
Malum  V.  ..4am,  27  Barb.  885 ;  7  Abb.  1). 

d.  Judgment  on  referees'  report. — Where  a  referee  reporls  against  s  | 
tiff  on  account  of  neglecting  to  appear,  the  Judgment  should  be  adismlsi 
the  complaint,  not  a  Judgment  for  the  defendant  as  on  the  merits  (&i 
Maicobn,  1  Duer,  596). 

t.  Where  the  referee  reports  in  Civor  of  the  plaintiff,  but  states  that  \ 
a  final  Judgment  can  be  entered  an  accounting  must  be  had,  whcreupo 
cause  is  ordered  back  to  the  referee  to  take  such  accounting.  Judgment  ci 
.  be  entered  until  such  accounting  is  had  (ifeJfoAon  v.  Allen,  27  mrb.  335 

/  Judgment  upon  the  report  of  a  referee  is  to  be  entered  in  form,  as  i 
nounced  by  the  court,  belbre  one  of  its  Justices,  at  special  term  {Hana 
Bancoek.  33  N.  Y.  668). 

g.  If  the  Biiccesstul  party  neglects  or  reftises  to  enter  Judgment,  the 
party,  attcr  requiring  him  to  do  so,  may  obt^u  an  order  direcliug  him  I 
the  report,  and  enter  up  Judgment  thereon ;  and  !n  default  thereof,  ^vin 
plaintiff  leave  so  to  do  without  costs  IJHtlunond  v.  Hamilton,  fl  Abb.  71). 
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l^>peal  to  Keii«ral  tcrat  from  jndgmont  on  raport  of  refBraes. — Tbi 

cannot  on  motion  Bet  aside  ut  erroneous  a  judgment  entered  on  the  re 
>f  a  referee  (Dana  v.  Ihae,  3  Kern.  308^  The  only  mode  of  revieirmg  Ihi 
!S  of  the  referee  [prank  v.  Canfidd,  31  Barb.  171  except  as  ante.  pp.  409,  t 
,  orhiB  report  IB  by  an  appeal  from  the  judgment  entered  Ibereon  {Hmgh 
ince,  3  Code  Rep.  84 ;  Leggett  t.  MbU,  3  ift.  6 ;  Nonf  v.  Hopt  Xul.  Int.  Co 
! ;  Pf^rper  7.  Ooulding,  ib.  29 ;  Orut  v.  Drg  Dock  Baitk,  A.  118,  143 ;  Eiw. 
rmai,  6  How.  164 ;  Watmn  v.  Seriwm.  7  ift.  11 ;  Enei  y.  Tfiomas,  1  Codi 
N.  8.  67 ;  Donahue  v.  C/iapman,  id.  138) ;  wliether  tho  finding  be  on  i 
ion  of  Ikct  or  law  (Clitttebiwigh  v.  AgaU,  7  Abb.  33  ;  38  Barb.  603 ;  bci 
'H  V.  OrnieUif,  13  How.  224).  For  the  purpoaes  of  an  appeal,  exccplionj 
be  served  and  &  case  made  {JokrM/m  v.  tVMIleek,  3  Kern.  350 ;  sec  noli 
88,  and  Rules  84,  35,  38,  37).  The  appeal  must  be  taken  wittiin  tliirl] 
iftcr  notice  of  the  judgment  (§832;  Slann^  v.  Jon«,  13  How.  423);  an( 
ne  to  appeal  c«nnot  te  extended  directly  (g  405);  nor  sbnuld  it  be  indi 
extended,  as  by  setting  aside  a  regular  judgment  for  tbe  purpose  (Hum 
V.  Cha-nAerlain,  1  Kem.  374 ;  Maralon  v.  Johmon^  13  How.  By).    See   ir 

lUiy  of  procoadlngs  on  appeal.— The  appeal  from  the  jud^ent  does 
lay  the  proceedings  on  tbe  judgment.  To  stay  the  proccudings  on  thi 
lent,  security  must  be  given.  But  no  security  need  be  given  unless  ■ 
f  proceedings  is  required  (see  §  348,  and  note  thereto). 
Leferaes'  fiudlnes. — A  referee  is  required  only  lo  find  such  facts  as  enlci 
nd  form  tbe  basis  of  his  decision.  Facts  not  fonnd  are  negatived  bj 
slion  [Ndgon  v.  IngernH,  27  How.  1).  An  appellant  cannot  claim  al 
the  omission  of  a  referee  or  a  judge  trying  an  issue  without  a  Jury,  to  past 
a  material  fact,  lie  must  show  amrmatlvcly  that  such  referee  or  Judgt 
!d  erroneously  on  sucli  fact  (Ueroy  v.  Kerr,  21  How.  409 ;  Tht  People  v 
'W,  14  Abb.  305).  The  remedy  for  such  an  omission  is  by  motion  U 
the  finding  referred  bock  for  correcLion.    (Id.) 

L  referee  cannot  make  new  findings  either  of  law  or  foct  after  ho  has  ds 
d  his  report  (Nd»m  v.  IngeraM,  27  How.  1). 
,  Com  on  appeal  to  general  term. 

'aaa  on  appeal  to  general  term,  wbatto  contala — On  an  appeal  ttvmi 
lent  for  plaintiff  rendered  by  the  court  without  a  jury  [or  by  a  referee] 
Lse  must  ^ow  not  only  lUe  facts  on  which  the  grounds  of  defcndant'i 
ty  are  based  but  also  the  facts  ou  which  tbe  amount  for  which  judg 
was  entered  depends  (Walton  v.  Barker,  18  Abb.  303). 
n  appeals  from  judgments  in  actions  tried  by  the  court  or  a  referee,  if  tbi 
ontAin  no  findings  of  fact  it  is  the  practice  of  the  general  term  of  tin 
lislrict  to  dismbs  the  appeal,  unless  the  parlies  consent,  before  tlii 
1  is  submitted,  to  have  the  case  sent  back  for  correction  (Matthtie»  v 
iagarqfN.  Y.,  14  Abb.  209). 

F'here  the  case  omitted  the  referee's  findings,  tbe  general  term  suspendec 
rgumcnt  that  they  might  be  sapplied  (  Wattm  v.  Barker,  16  Abb.  B03) 
ch  a  defect  the  court  of  appeals  dismiascd  an  appeal  (see  Bited  v,  Hamlin 
lb.  23 ;  20  N.  Y.  519). 

'n  appeal  from  a  judgment  on  the  report  of  a  referee,  where  it  appearec 
he  referee>wrate  an  opinion  which  was  not  inserted  la  the  case,  thi 
lent  of  the  appeal  was  postponed  to  have  the  opinion  brought  before  thi 
{Warroi  v.  Warren,  22  How.  142). 

n  an  appeal  from  a  judgment  enieredon  tliereport  of  a  referee,  the  appcl 
lay  be  heard  on  exceptions  taken  to  the  referee's  conclusiona  of  law  up 
3  ucls  fonnd,  although  tbe  printed  case  does  not  contain  any  of  the  evi 
.  Bui  In  such  case  he  cannot  be  beard  upon  his  exceptions  to  the  find 
of  fact.  It  must  be  assumed  that  they  were  found  upon  competent  anc 
enl  evidence  (Froet  v.  Smith,  7  Bosw.  108) ;  and  whenever  the  appellan 
IS  to  review  only  Uie  conclusions  of  law  of  the  referee  troBi  Uie  fact 
by  bim,  be  can  dn  so  without  inserting  tbe  testimony  in  bis  cnse  {Fir 
T.  Hamilim,  35  Barb.  427 ;  see  Bind  v.  I'earte,  31  How.  134). 
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kTIm  flndlun  of  the  referee,  of  Act  and  oriaw.muBt  be  ingertcJ  in  the 
or  the  coart  vill  not  review  the  judgment  {Boger*  t.  &ant,  20  Uow.  in ;  i 

and  the  finding  of  the  referee  miut  be  Inserted  In  the  case  separale  and  i 
from  the  Jndgpient  roll  {Biua  y.  P^arie,  21  Ho<v.  134;  and  see  Fergutc 
HaTttOten,  35  Barb.  427 ;  Bi»»d  t.  Hamiilin,  30  N.  Y.  519  j  13  Abb.  23). 

b.  Casa  how  settled.— Where  on  appeal  from  the  decision  of  three  refi 
the  case  was  settled  by  two  in  the  absence  of  the  third,  and  without  notic 
him,  held  irregular,  and  that  the  case  most  be  resettled  {Fitlden  v.  LaJten 
Abb.  48). 

e.  A  mandamoB  ia  the  proper  remedy  to  compel  a  referee  to  settle  a  caw 
Tht  ftopfe  7.  Balatr,  14  Abb.  19 ;  35  Barb.  lOS). 

d.  Data  of  laona  on  appeaL— On  an  appeal  from  a  Judgment  on  a  repo 
a  referee,  the  date  of  the  issue  on  the  general  term  calendar,  must  be  the 
of  filing  the  report  [OotM  y.  Chapin,  5  How,  358). 

e.  Proceedlnga  on  appeaL-^Wbere  there  is  no  exKcpUon  to  a  referee's  re 
the  court  cannot  on  appeal  rive  any  relief  as  lo  matters  of  law  (Tskr  v.  I* 
83  Barb.  32^) :  a  wrong  reault  upon  undisputed  evidence  is  an  error  of 
(Brown  y.  Pinfitld,  24  Bow.  64).  To  raise  a  oucslion  of  law  an  eucer 
must  bo  taken  and  set  forth  In  fbe  case  {IngertM  v.  Bi>$t>oick,  32  N.  T.  43.1 

/.  Semhle,  where  the  facts  are  correctly  found,  the  court  may  disregard 
conclusions  of  law  if  erroneous,  and  direct  the  euliy  of  sucli  Judgment  i 
the  facts  found  as  may  be  proper  (llmnay  v.  Jliinri/ig,  3  E.  D,  Smith, 
and  see  Griffin  y.  Marqaardt,  17  N,  Y.  28 ;  Edmotaton  y.  MeLoud,  1 
Y.  B43). 

g.  An  exception  taken  on  a  trial  before  a  referee,  although  inserted  in 
case,  but  not  argued  nor  mentioned  on  Ilie  points,  will  be  regarded  an  a 
doned  {Flaiidert  v.  Croliut,  I  Duer,  200  ;  Camingi  y.  Morrit,  3  Bosw.  560  ; 
Ree  Brown  v,   CWm,  1  R  D.  Smith.  200). 

A,  On  a  trial  before  a  referee,  improper  evidence  on  the  subject  of  dam 
was  offered  and  objected  to;  but  was  taken  by  the  referee  subject  Lo  the 
Jection,  and  was  alterwards  considered  by  him  in  awarding  damaces.  Ex 
tions  were  filed  lo  his  decision,  and  one  of  them  was  that  the  decision 
"contrary  to  the  law  and  evidence,"  but  no  specific  objection  was  take 
the  rule  of  damages  adopted ;  held  on  appeal  ihe  court  would  review  the 
cision  of  the  referee  in  respect  to  the  measure  of  damages  adopted  by 
{Dean  v.  Boeder,  1  Hilton,  420). 

t.  The  general  conclusion  of  the  referee  is  to  be  constrned  as  involvii 
finding  upon  all  the  material  questions,  though  such  a  finding  be  no^ 
pressed  in  terms  {Grant  v.  Mone,  22  N.  Y.  31a). 

j.  Where  there  ia  evidence  sufficient  lo  sustain  s  report,  but  the  fact  e: 
llahed  by  such  evidence  is  not  eipressly  found  in  the  report,  and  there  ii 
finding  of  such  fact,  the  court  in  support  of  Iho  judgment  will  persume 
fhct  was  found  in  accordance  with  the  evidence  {Sinclair  y.  Taiimadj/ 
Barb.  602). 

k.  Where  a  finding  on  a  question  of  fact  is  clearly  agrinst  evidence  a 
trial  wUl  be  granted  i,TAompi«m  y.  iftnct,  33  How.  431). 

I  A.  judgment  on  Ihe  report  of  a  referee  will  not  be  reversed  for  thf 
proper  admission  of  testimony,  when  the  coart  can  see  that  the  testimon 
admitted  did  not  influeuce  the  result  [Lourery  y.  Steward,  3  B(»w.  508). 

m.  Where  evidence  bearing  directly  on  the  question  in  issue  has  been  i 
neously  admitted,  a  new  trialmust  be  granted,  although  there  may  be  u 
Jectional  evidence  sufilcient  to  sustain  the  decision  (IfStiatni  y.  Fimi,  18  i 
OM  ;  overruling  Kemes'  ^'  Mfharda,  11  Biirb.  312). 

n.  Wheie  there  is  legal  ground  for  reversing  a  judgment,  the  court  wil 
sustain  it  for  the  reason  thai  an  equivalent  error  has  been  committed  agi 
the  respondent  ( Ward  y.  XaJbJIeuh,  21  How.  283). 

o.  To  warrant  the  reversal  of  a  judgment  on  (he  rep«t  of  a  referee 
wdght  of  evidence  must  be  clearly  against  bis  finding  (If.  T.  Oar.  OH  i 
BiAmond,  6  Bosw.  814). 
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1.  Wliere  the  statement  Ie  the  report  of  the  &ct»  foond  iliffera  from  the 
fltatemeDt  in  the  case  of  focts  found,  the  latter  will  coDtroI,  nod  if  the  bets  do  not 
sustun  the  conclusion,  the  Judgment  on  the  report  will  bo  reTersed  (Haftinan 
T.  Uvudftt.  6  BoBW.  191). 

b.  Where  the  &cts  found  by  a  referee  auUtorlze  his  decUion,  the  Judgment 
will  not  be  reversed  merelj  because  his  report  does  not  formally  diapoBe  of  all 
the  issues,  where  there  is  nothing  to  warrant  a  Qnding  of  any  issue  not  passed 
on,  in  favor  of  the  appellant  {Alj^er  y.  Baymoad,  7  Bosw,  41B). 

e.  The  appellant  is  bound  to  procure  such  a  statement  of  the  tacts  as  will 
show,  necessarily,  that  the  law  ia  in  his  favor  [QraiU  t.  iforie,  22  N.  Y.  {Q8 ; 
Bitiun)  V.  Main,  17  How.  162) ;  ta  the  Judgment  will  be  affirmed.    {Id.) 

Bee  further  in  nob  to  g  S4B. 

d.  Appeal  to  ooDit  at  appMit  from  indgmmt  on  report  of  rettesaa. — 
To  warrant  an  appeal  to  the  court  of  appeals  there  must  be  exceptions,  either 
taken  during  the  trial  or  to  the  final  decision  of  the  referees  (Miut  v.  Thuribv, 
13  How.  418 ;  Brmner  v.  IrM.  id.  481 ;  Hunt  v.  Bloomar,  «,  667 ;  3  Kem.  841 ; 
J<An»m  V.  Wkitlock,  3  Kem.  M4  \  12  How.  571).  And  for  the  purposes  of  the 
appeal  the  exceptions  should  be  separated  from  the  case  (^MBl*  v.  ThwHim,  13 
How,  417 ;  see  Btuidim  v.  Wood,  14  How.  18 ;  WatcoU  v.  Thamptim,  16  N.  Y. 
613).  On  the  appeal  Uio  court  will  not  consider  queetlons  not  raised  befora 
tUe  referees  and  excepted  lo  (Morrii  v.  ifuwan,  4  Seldeu,  204),  nor  questions 
offset  {Bora  V.  ^Aaan,  4  Corns.  384 ;  A'ewtoa  v.  Uarrit  1  Code  Bep.  N.  8. 
414).  Where  the  decision  of  a  referee  on  a  question  of  Met  is  affirmed  by 
the  court  at  general  term,  it  is  conclusivo ;  that  question  cannot  bo  reviewed 
'- rt  of  appeals  (/i-/'dP)iX.I>u(cA  OkunA  v.  Broiwi,  24  How.  76). 


sabstilnte  for  a  case,  nor  will  Che  court  of  appeala  look  outside  of  the  otse  for 
the  retiree's  conclusions  of  tact  and  law.  The  case  made  on  appeal  to  the 
court  of  appeals  must  contain  a  statement  of  Clie  referee's  conclusions  of  &ct 
and  law,  it  it  not  sufficient  that  they  are  contained  in  the  Judgment  roll 
iBimd  V.  Bamlin,  SO  N.  Y.  619 ;  13  Xbb.  38 ;  21  How.  134 ;  see  F^rmuim  v. 
^TOiItoft,  33  Barb.  427). 

/.  The  court  of  appeals  will  not  look  outside  of  the  case  fer  the  referee's  eon- 
elusions  of  fact  and  law.  The  rule  of  the  supremo  court  reqoiring  the  referee 
to  state  such  conclusions  in  his  report,  does  not  affect  the  parties  upon  appeal 
(BiMd  V.  Hamlin,  20  N.  Y.  519 ;  18  Abb.  23). 

g.  Where  the  witnesses  are  not  Impeached,  the  court  on  appeal,  will  not 
look  further  into  the  testimony  thnu  lo  see  that  it  in  any  aspect  supports  the 
finding  {CluiabTough  v.  Taylor,  12  Abb.  327). 

h.  Where  the  reference  under  siibd.  3  of  g  371  Is  to  report  fhcts,  the  report 
has  the  effect  of  a  special  verdict  {§  272),  and  the  questions  aridng  on  die  (nets 
thus  found,  may  be  reviewed  on  appeal  wUhoiit  excepliaru  {Kirby  v.  Filipalriek, 
18  N.  Y.  454).  But  If  in  soch  a  case  any  question  be  made  depending  not  on 
the  &cts  found,  but  on  any  error  in  the  proceedings  on  the  trial,  or  in  the  de- 
termination of  the  fhcts,  the  point  must  be  raised  oy  exception,  and  there  can 
be  no  review  in  the  court  of  appeala  of  llie  correctness  ot  the  determination 
of  the  facts  ( Jfarriofl  T.  Snitt,  20  N.  Y.  251). 

t.  A  hearing  on  the  report  of  a  referee  to  take  an  account,  to  enable  the 
conrt  to  give  judgment,  is  not  a  re-trial  of  the  case,  but  a  review  only  of  the 
proceedings  before  the  referee  (Ortffla  v.  CraniUm,  0  Bosw.  668). 
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SBTBX   or  JDDGHXNT. 


[§27. 


Manner  of  entering  judgmavL 


teCTioiT  374.    Jad^ent  may  be  fc 


276.    Tbe  relief  to  be  awaked  to  the  pl^ntiff. 

276.    Rate  of  damages,  where  duuages  are  recoTenble. 

"""     Judgment  in  action  for  Kcovery  of  penonal  proper^. 

Jadement,  how  directed. 

Clerk  to  keep  a  Judgment-book. 

Judgment  to  be  entered  In  judgment-book. 

Judgment-ioll. 
383.    Judimenif,  how  «id  when  to  be  docketed. 

§274.  [230.]  (Am'd  1S49,  1852,  1862.)  Judgment  may  \ 
for  or  against  any  of  the  parties  ;  may  grant  defendant  ajl 
motive  relief.  Complaint  may  be  dismissed  for  neglect  topr 
seeaie  action.    Judgment  against  married  woman. 

d.)  Judgment  may  be  given  for  or  againat  one  or  more  • 
several  plaiDtiffa,  and  for  or  against  one  or  more  of  sever, 
defendants,  and  it  may  detertnine  the  ultimate  rights  of  tt 
parties  on  each  side,  as  between  themselves. 

(2.)  And  it  may  grant  to  tbe  defendant  an;  affirmative  reli 
to  which  he  maj  be  entitled . 

(3.)  In  an  action  against  several  defendants,  the  court  ma 
in  its  discretion,  render  judgment  against  one  or  more  of  thei 
leaving  the  action  to  proceed  against  the  others,  whenever 
eeveial  judgment  maj  be  proper. 

(4.)  The  conrt  may  also  dismiss  the  complaint,  with  costs 
favor  of  one  or  more  defendants,  in  case  of  unreasonable  ne 
lect  on  the  part  of  the  plaintiff  to  serve  tne  summons  on  otb< 
defendants,  or  to  proceed  in  the  cause  against  the  defendant  < 
defendants  served. 

(5.)  In  au  action  brought  by  or  against  a  married  woma 
judgment  may  be  given  againstberas  well  for  costs  as  for  dar 
ages,  or  both  for  snch  costs  and  for  such  damages,  in  the  san 
manner  as  against  other  persons,  to  be  levied  and  collected 
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274.]  jmwifBNT.  607 

er  separate  estate  and  not  otherwise.  And  in  any  proceed- 
Dg  to  enforce  suclk  judgment,  the  supreme  court  eball  have 
urisdiction,  though  the  amount  be  lees   than  one   hundred 

[ojlare. 

a.  Note  to  paragraph  1. — Tadgment  against  one  of  several  defendants. 

—The  code/uu  modijied  t/u  common-law  niie  fluU  in  an  aeiiononan  aVtged joint 
tmtToet,  iM  plaintiff  mud  reeaver  agaimt  all  the  defendunti  of  be  defeated  in  tht 
Ktion. — Where  the  contract  sued  upon,  Is  m  fael  Joint  only,  there  can  be  no 
ecovery  against  one  only  of  the  Joint  eontraetora,  except  in  casea  where  the 
ierence  Ib  personal  to  one  or  more  of  the  other  derendants,  as  infancy,  &q.  ; 
f  the  non-Joinder  ia  insisted  upon  as  a  delcnce,  either  by  demurrer  or  answer 
Fouiler  y.  Kennedy,  2  Abb.  Hi!  ;  ZinA  v.  Attenburg.  18  How.  lOS],  -nhere  the 
ilaintiff  suea  some  only  of  the  parlies  Jointly  liable  on  contract,  and  the  non- 
oinder  la  not  set  up  as  a  defence  either  by  demurrer  or  answer,  the  plaintiff 
nay  recover  Against  the  parliex  sued,  although  it  may  appear  on  the  trial  that 
ithet*  are  Jointly  Uable  with  them  [¥\nder  v.  Kennedy,  2  Abb.  347).  Where 
lererftl  are  mndo  defcndanta,  as  upon  a  joint  contract,  and  it  appears  on  the 
rial  that  only  a  portion  of  the  aefendtinls  made  the  contract,  the  plaintiff 
nay  recover  against  such  of  the  defendants  as  in  fact  are  liable  iZink  v,  Atien- 
nirg,  18  How.  108 ;  see  also  WitAerfiead  y.  Allen,  38  Barb.  066 ;  and  Slvyter  v. 
'^miih,  2  Boaw.  873 ;  Cianin  y.  Butlerly.  2  Abb.  446 ;  5  Duon  327,  McKeiafe 
r.  FaTTnU,  4  Boaw.  1Q3).  Thus,  where  the  action  was  against  the  defendaJb, 
i.  &,  D.,  as  partners,  and  it  appeared  that  D.,  without  tte  knowledge  or  as- 
«it  of  B,,  had  wgned  the  name  of  B.  &  D.  to  the  instrument  in  suit,  and  on 
vhich  it  was  conceded  that  B.  was  not  liable,  it  was  held  that  the  plaintilT 
night  have  Judgment  azainst  D.  alone.  (M)  And  see  Parker  v.  Jadaan,  IS 
Jak>.  33 ;  Harrington  v.  Uighain,  15  Barb.  525 ;  Merrifield  T.  CoaUy,  4  How.  272 ; 
md  in  BrumekiS  t.  Jamee  (1  Keman,  294),  which  was  an  action  by  Brum^kill 
[gainst  two  defendants  described  as  William  L.  James  and  Eliza  Eaglesum, 
lod  was  for  the  recovery  of  the  amount  of  two  promissory  notes  alleged  to 
iav.e  been  made  by  the  defendants  "  under  and  by  their  co-partnership  name 
if  Eagleanm  and  Co."  The  defendant  described  as  Eliza  Eaglcaum  did  not 
ippear  or  answer.  The  defendant  James  by  his  answer  denied  that  he  Jointly 
vith  said  Eliia,  either  under  the  firm  name  of  Ea^leaum  &  Co.,  or  otherwise, 
nade  the  notes,  or  that  he  ever  Jointly  with  her,  either  under  aaid  firm  name 
ir  otherwise,  made  the  promises  in  the  complaint  alleged.  Oh  the  trial  It 
ippeared  on  the  part  of  tlie  ^aintiff  that  the  notes  were  signed  by  the  dcfend- 
ml  James  with  the  name  of  Eaglesum  &  Co.,  and  that  at  the  date  of  the  notes 
lie  defendants  carried  on  business  under  the  firm  name  of  Eaglesum  &  Co. 
rhe  defence  then  proved  that  at  the  time  of  the  making  of  tlie  notes  the 
iefendanla  were  husband  and  wife.  For  the  defence  the  court  was  requested 
o  charge  the  Jury,  that  if  they  were  satisfied  that  at  the  lime  the  notes  were 
nade  the  defendants  were  husband  and  wife,  Uiey  should  render  a  verdicl  for 
he  defendants.  The  court  refused  so  to  charge,  and  charged  that  If  the  Jury 
vere  satistled  the  notes  were  signed  by  the  defendant  James  in  the  name 
Saglesum  &  Co.  and  that  the  defendants  were  at  that  time  bnsband  and  wife, 
he  action  conld  not  be  sustained  against  the  wife ;  but  that  where  an  action 
a  brought  against  two  persons,  and  it  turns  out  that  only  one  was  ever  liable, 
he  Judgment  may  be  against  the  one  bo  liable;  and  that  therefore  if  they 
ihould  find  that  the  defendants  were  husband  and  wife  at  the  lime  Uie  notes 
sere  made,  and  that  the  defendant  James  made  them  in  the  name  of  Eagle- 
lum  &  Co.,  their  Terdict  should  be  in  Ihvor  of  the  plaintiff  against  Jamea 
Jone.  To  this  ruling  an  eiception  was  taken.  The  verdict  was  for  the 
>laintiff  against  the  delbndant  James  alone,  and  on  which  a  Jadgment  was 
lubsequently  entered.  The  Judgment  was  affirmed  at  general  term  and  sub- 
equently  by  Uie  court  of  appeals. 

6.  Bo  in  an  action  ag^nst  two  or  more  defendants  upon  a  contiftct  made  by 
ir  in  beh^  of  a  firm  or  association,  if  one  of  the  defendants  iiuk«e  deiault 


^dbyGoOgle 


SOS  SETsaAL  jmxucEHT.  [§  274 

ftnd  otheis  appear  and  deoj  their  liabilitj,  it  la  snffldent  on  the  trial  for  the 
pMntiff  to  prove  that  the  contract  was  made  by  the  firm  or  ussociation.  and 
that  tlie  defendants  who  appeared  are  membera  Uiereof ;  and  it  is  not  neces- 
nrr  for  the  pl^ntiff  to  prove  that  the  defaulting  defeniiant  la  also  a  member 
(Iknemng  v.  Mann,  B  How.  204 :  3  E.  D.  Smith,  §9 ;  Prayn  v.  Blade,  21  JJ.  Y. 
800).  And  whenever  a  plaintiff  catablishes  a  cause  of  action  against  one  or 
more  of  the  defendanta  to  an  action  for  a  tort  or  upon  contract,  and  it  apneurs 
in  the  latter  c*ae  that  the  defendanta  were  not  joint  eontraUort  aijointlj/  titibtt. 


was  proved,  and  the  plaintiff  recovered  againal  the  defendant  who  had  signed. 
(2^  People  V.  Cram,  8  How.  161).  And  the  plMntiff  may  have  judgnienl 
agMnst  one  or  more  of  several  defendants,  whenever  upon  the  facts  of  the 
case  a  cause  of  action  appear  against  each  defendants  (Marrinffton  v.  Sigliam, 
IS  Barb.  535 ;  Boniteei  v.  Vanderbili,  SI  iil  38 ;  Margaai  v.  Marguat,  2  Eeruan, 
342 1  and  see  Benmn  v.  Foine,  17  How.  408 ;  9  Abb.  38 ;  WUherh^id  v.  Aikn,  23 
Barb.  061)! 

a.  In  action  of  tart,  as  a  aeveral  Jnd^ent  may  be  rendered  against  the 
guilty,  and  the  others  acquitted,  a  misjoinder  of  defendants  ianot  available  in 
any  form  (Montford  v.  Suglun,  S  E.  D.  Smith,  5B1).  And  in  an  action  against 
husband  and  wife  for  an  afuault.  held  that  pltdntlff  might  recover  against  the 
hiyband  only  (  Warner  v.  BUI,  19  Barb.  321).  So  an  action  agunst  several  de- 
fendants to  recover  the  possession  of  pi^rsonal  property,  where  a  taking  of  llie 
goods  by  one  of  the  defendants  is  fully  proved,  it  is  not  a  gronnd  for  a  nonsuit 
generally,  as  to  all  the  defendanta.  that  no  joint  taking  by  them  was  proved 
TWoodbum  V.  ChatnberUn,  17  Barb.  446 ;  Isomer  v.  Jftrfw,  35  N.  T.  361.  8W). 
If  nothing  appears  either  in  the  pleadings  or  the  evidence,  to  charge  a  por- 
tion of  the  defendanls,  they  will  1>e  entitled  In  a  nonsait,  and  the  plaintiff  may 
proceed  and  try  the  issue  between  himself  and  the  other  defendants.  [Id.)  In  * 
«n  action  ag^st  several  partnera,  on  a  promissory  note,  signed  with  the  part- 
nership name,  where  one  of  the  defendants  sets  up  as  a  defence,  that  the  not« 
was  in  renewal  of  a  note  made  by  another  Arm,  of  which  he  was  not  a  n)£m- 
ber,  and  that  the  firm  name  to  the  note  in  suit  was  signed  without  his  auUior- 
ity,  and  the  Jury  find  for  such  defendant,  a  verdict  may  be  entered  for  him  and 
against  the  other  defendants  (Parker  v.  Jaekaan,  16  Barb.  33). 

A.  In  an  action  against  partners  to  recover  money  lost  In  gaming  a  recov- 
er? ag»nst  one  of  the  defendants  without  amendment  is  regular  [Reils  v. 
moman,  16  Abb.  164). 

«.  In  an  action  against  the  maker  and  indorser  of  a  note,  either  defen- 
dant may  have  the  complaint  dismissed  as  to  him  on  the  trial  (Lvm^r  v.  Mteker, 
26  N.  Y.  881). 

d.  In  an  action  againet  three  persons  as  partners,  one  not  being  served  viith 
summons  nor  appearing,  the  partnership  being  put  in  issue,  on  proof  of  the 
partnership  of  the  defendants  served  held  that  the  plaintiff  might  have  judg- 
ment ag^nst  all  of  the  defendants  (Pruyn  v.  Bladi,  21  N.  Y.  800). 

«.  Where  two  defendanta  were  sued  oa  a  joint  liability,  and  one  answered 
and  one  failed  to  answer,  on  the  trial  of  the  issue  raised  by  the  answer  the 
defendant  who  answered  alone  appearing  Judgment  was  taken  against  bolU 
defL-ndants,  wi^out  any  proof  of  no  answer  having  been  receivw  from  one 
defendant,  held  that  no  such  proof  was  necessary  and  that  the  plaintiff  was 
reguhu  {CaOin-v.  BOUng;  18  How.  611). 

/.  One  of  several  defendants  in  an  action  for  a  tort  is  entitled  to  a  verdict, 
before  the  case  of  his  co-defendant  is  submitted  to  the  Jury,  if  the  testimony 
be  such  that,  if  he  were  sued  alone,  he  would  be  entitled  to  a  nonsuit  {Domi- 
mkA  t.  Eaeker,  3  Barb.  IB :  MeMartiri  v.  Ta^kn;  3  Barb.  868).  This  is  not  a 
matter  of  discretion  but  of  right.    [Id.) 

In  an  action  against  seven  defendants  as  Joint  makers  of  a  promissoiy  nal« 
the  plaintiff  on  the  trial  was  allowed  to  strike  out  the  names  of  two  of  the 
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de&nduiti  md  take  Jndgmmt  igdiut  the  ramalnlDg  ire.  Bat  the  pMatiff 
bad  to  par  the  defendaoU  whoae  names  were  iirock  out  their  coats  of  deftad- 
Ing  ( JTanb  T.  Bani,  1  Abb.  68). 

a.  This  proTJsion  is  to  be  construed  in  connection  with  1 118  (IF^T.ArMlA, 
T  Abb.  281;  and  see  JWd  r.  Ilimif,  1  Boaw.  070). 

See  ante,  p.  ISS,  a,  b,  e. 

b,  Jodgmont  on  reaovei7  by  plaintiff  with  oorta  to  Hie  detendant 
— When  on  a  recoyery  by  the  plaintiff  in  an  action  for  a  money  demand,  the 
defendant  is  entitled  to  costs,  the  costs  shonld  be  set  off  against  the  plaintiff's 
recovery  and  there  should  be  but  one  Judgment  entered  and  execution 
•warded  for  the  excess  of  the  one  over  the  oiher  jJoAn«m  r,  Farr^,  10  Abb.  S84). 

e.  A  separate  Indpment  for  defendant's  costs  in  such  a  case  would  be  UreirU' 
lar.  [/d.)    Bee  g  870,  post. 

Sole  to  FaragrajA  2. 

d.  AtDnaattre  r«Ilef  to  dafendant— When  a  deftodant  claims  RfflrmatiTS 
relief,  legal  or  equitable,  the  duly  of  an  actor  in  bringing  the  cause  to  trial 
devolves  upon  him.  He  can  only  obtain  the  relief  wlien  the  caiise  Is  brought 
to  a  trial  upon  bis  own  notice  or  that  of  the  plaintiff.  Eoj/  v.  T^ompirm,  8 
How.  2^3).  AtleTissuejoincd,ifa  defendant  seeks  Judgment  for  more  than  a 
diamiBsal  of  the  complamt  with  costs,  he  must  notice  the  cause  for  trial  (IKii- 
am  V.  Wheder,  6  ul  4B ;  see  AUer  t.  Danidton,  8  Abb.  48). 

e.  Section  274  "  allows  to  a  defendant  atflrraat I  ve  relief;  but  Is  not  that  as  against 
the  plaintiff  only  T  For  it  makes  no  provision  for  plaintlBb  to  set  up  daima 
one  against  another,  nor  for  notifying  Uie  adverse  co-defendants  of  such 
claims  It  also  authorizes  the  court  to  determine  the  ultimate  rights  of  the 
parties  on  each  side  as  between  themselves ;  but  must  not  that  be  the  rights 
ss  they  arise  from  the  claim  set  up  by  the  plaintiff  only  T  For  as  to  all  claims 
between  co-defendants,  neither  knows  what  the  other  sets  np  Bsainst  him  " 
{M»eiuiiuei  Sanngt  iTUtitation  t.  Rdberti,  1  Abb.  882 ;  and  see  WondiBorOi  v.  BA- 
loan,  4  How.  a4 ;  1  Code  Rep.  128 ;  Norbury  v.  8t^,  4  How.  78 ;  2  Code 
Rep.  47 ;  see  however,  EOiBt  v.  PtU,  1  Ptdge,  268). 

/.A  Judgment  must  be  based  upon  the  pleadings,  and  sfBrmatlve  relief  can- 
not be  given  to  the  defendant,  unleEs  set  up  by  way  of  counter-claim  {Wright 
T.  Ddafidd,  2S  K  T.  250).  Thus  where  the  complaint  prayed  a  specitlc  per- 
formance of  a  contract  in  regard  to  the  sale  of  land  and  an  li^uncllon  agsmst 
the  defendants  prosecuting  actions  on  noles  given  for  the  purchase  of  said  lands, 
the  defence  in  effect  was  that  the  defeuasnts  were  not  bound  to  complete 
nntll  said  notes  were  paid.  The  defence  was  established  and  held  that  no 
Dtber  Judgment  could  be  rendered  than  one  dismissing  the  complaint  and  a 
Judgment  giving  defendant  affirmative  relief  was  reversed.    (Id.) 

g.  In  an  actloq  for  divorce  for  cruel  treatment,  brought  by  a  wlfb  against 
her  husband,  the  plainiiff  fniled  to  tmike  out  a  cose.  The  defendant  set  up  br 
answer  and  proved  facts  which,  liad  be  been  plaintiff,  would  have  entitled 
him  to  a  divorce  (im«nja«(  thorn;  be)d,  that  as  defendant,  he  was  entitled  to 
the  same  relief  (JfeA'aniara  v.  MeNa-mara,  B  Abb.  18 ;  2  Hilton,  547). 

R.  In  an  action  onanaward,a  defendai^  may  have  al&rmatlve  relief  (£nei«t' 
Urn  V.  MifkUt,  29  Barb.  465). 

Note  to  Faragra^  3. 

i.  IndgmeoA  asahut  coe  defsndant  leavioK  tfw  action  to  proceed  apdiMt 
Ihe  other. — A  party  can  avail  himself  of  this  provision  only  throngh  the  m» 
dlinn  of  an  onler  (» the  court ;  and  in  a  case  in  which  the  court  might  allow 
Judgment  to  be  entered  against  one  defendant  and  the  action  to  proceed  aa 
to  &t  others,  it  ia  irregular  for  a  plaintiff,  without  an  order  for  the  purpose,  to 
eider  Judgment  ag^nst  one  defendant  and  continue  the  action  Bealnst  the 
ottiers (.^(wn V.  Comitotk.W  How.  1B7;  and  see  ft«fl  v.  Pay,  13  How.  8U 
And  where  a  ntunber  of  defendants  are  sued  on  v.  joint  IlablHly,  and  some  de 
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fend  and  one  M\b  to  inswer,  tlie  p'lfiintiff  1b  not  entitled  to  Judgment  Bgunsl 
the  defendant  not  answering  until  the  issue  raised  by  the  other  defendante 
has  been  disposed  of  (Oifb'n  v.  Laiton,  i  Abb.  348}. 
A  "  The  court  baa  no  authoritj.  where  the  action  is  to  foreclose  a  mortga^ 

to  render  a  contingent  Judgment  for  the  balance  of  the  debt  remaining  unsat- 
ieSed,  after  a  sale  of  the  morlEaged  premises  previouB  to  the  rendition  of  the 
principal  judgment  Cir  a  foreclosure  and  sale  of  the  premises  mortgaged.  The 
action  cannot  be  bo  dividi^d  {ColA  t.  TAomion,  6  How.  66).  In  that  case  some 
of  the  defendants  answered,  and  some  did  noL  The  court  denied  a  motion 
fbr  judgment  against  the  defendants  who  did  not  answer.  Sea  274  does  not 
applj  to  such  a  case. 

b.  A  Bereral  Judgment  maj  be  entered  wherever  a  several  action  mip;ht 
have  been  brought  [Parker  v.  Jaektoa,  16  Barb.  33 ;  Earriagton  v.  Btgluan, 
IB  Barb.  525 ;  MernflM  v.  fSwfay,  4  How.  273 ;  CrandaU  v.  B^eK,  7  How.  271). 

c  In  an  action  for  a  tort  against  two  defendants,  one  defendant  died  and 
the  plaintiff  obtained  an  order  for  continuing  the  action  against  the  survivor 
and  the  representatives  of  the  deceased.  On  the  trial  the  court  obliged  the 
plalntiS'  to  elect  either  to  proceed  against  the  Burvivor  or  the  representatives. 
The  plaintiff  liavinr  elected  the  representativeB,  held  that  the  Burviving  de- 
fendant wsH  entitl^  to  costs  (liar^ier  v.  Walker,  32  How.  405). 
NoU  to  Paroffraphi, 

d.  Dlaiiil— iJ  of  oocnidaliit  for  not  acrving  copy. — [Sembb.  This  anb- 
divislon  applies  only  to  the  case  of  a  neglect  to  proceed  against  one  or  some 
of  two  or  several  defendants,  not  a  failure  lo  bring  Uie  cause  to  trial  The  lat- 
ter case  is  within  rules  20  and  27,  v^liich  see.] 

A  The  statute  flies  the  time  within  wliich  the  plaintiff  must  aerre  a  copy 
of  the  complaint  alter  demand ;  and  if  he  fails  (o  ecrre  the  copy  in  time,  it  u 
In  contemplation  of  section  274,  an  unreaxiTiaiU  neglecl  to  proceed  in  Uie  cause 
against  the  defendant  who  has  been  served  with  the  summons;  and  the  mo- 
I^D  may  be,  in  the  language  of  that  section,  lo  di»mim  the  ecmplaint,  though 
in  point  of  ^t  no  complaint  may  have  been  made.  If  the  motiim  is  granbd, 
the  action  will  be  dismissed  (Calvin  v.  Bragden,  5  How.  124 ;  Baker  v,  Cartm, 
7  tS.  478 ;  and  see  Lvai  v.  Ttempert,  6  How.  212). 

/  If  the  copy  complaint  is  not  served  uiithin  twenty  days  after  demand, 
and  is  afterwards  tendered,  the  dofundaot  Is  not  bound  lo  accept  it  (Mande- 
hUs  v.  Winrie,  5  How.  461).  And  if.  atler  service  of  notice  of  motion  under  this 
section  to  dismiss  the  complaint  for  not  Eerving  a  copy  within  twenty  days 
after  a  demand  thereof,  a  copy  is  served  by  ieavine  it  at  the  office  of  the  ae- 
fendanl'a  attorney,  and  be  neilhtr  refused  to  receive  it,  nor  did  he  offer  to 
lelum  It,  until  after  the  lapse  of  fifteen  days,  when  he  returned  the  copy  com- 
plaint with  a  notice  that  he  disregarded  It, — on  the  hearing,  the  court  granted 
the  motion,  with  leave  lo  the  plamtiff  to  serve  a  copy  of  the  complaint  within 
five  days,  on  payment  of  costs;  and  the  court  said,  "The  afGdavits  do 
not  show  an  express  waiver  by  the  detendant's  attorney  of  this  motion.  Had 
the  copy  complamt  been  served  before  the  notice  of  motion,  and  the  attorney 
received  it  without  objection,  or,  if  he  had  no  opportunity  to  object,  had  re- 
tained it  without  giving  notice  that  be  should  disregard  il,  I  should  not  hesi- 
tate to  apply  the  doctrine  of  wwver  "  ( Wirtz  v.  Norton,  25  Wend,  690 ;  8  Hill 
476;  1  How.  240;  2  i».  146 ;  S  ib,  64). 

g.  Where  a  Bummuns  in  the  form  required  by  the  second  subdivision  ot 
section  129,  contained  tlie  names  of  several  parties  as  defendants,  and  was 
served,  without  any  copy  of  tlie  complaint,  on  one  only  of  the  parlies  named 
es  defendants,  and  he  appeared  and  demanded  a  copy  of  the  complaint,  which 
was  served,  but  which  cotitained  only  tlie  name  of  the  party  served  as  defend- 
ant, and  no  proceedings  were  had  against  the  other  parties  named  as  defend- 
ants,—the  defendant  served,  moved  to  set  aside  the  summons  and  for  a  dis- 
missal of  the  complaint  for  neglect  of  the  plaintiff  to  serve  a  complaint  acunst 
all  Uie  parties  named  as  defendants  in  the  summons.  The  court  denied  tlie 
motion,  and  said,  the  defendant  served,  "  has  no  right  to  ask  the  court  to  dis- 
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B  the  complaint,  wiUi  costs,  in  fsTOr  of  Ibe  other  dereDdanta,  under  seclion 
It  is  for  thoee  defendaols  to  moke  the  motion,  and  not  tlie  part;  served 
mu  T.  TiMoK,  7  How.  90 ;  and  see  McEmxU  t.  Hadalaf,  a  E.  D.  Smith, 
Bebinmi  t.  Froil,  14  Barb.  636). 

,  A  partj  named  as  a  defendant  in  the  Bummonn,  but  who  has  not  been 
red,  cannot  wtunUvrUy  appear  and  mayo  to  diBmias  tiie  complaint  under 
.  section,  "  unleSB  he  his  some  right  to  protect,  which  renders  such  uppear- 
~  necesGary.    Thus,  where  an  injunction  tias  been  granted  affecting  the 


!,  45).  So  in  the  Oeorgia  Lumher  Co.  v,  BiaeU  (9  Paige,  228), 
1  max  a  defendant  arrested  upon  a  ne  exeat  might,  without  waiting  fbr  the 
rice  of  a  subpffina.  enter  liis  appearance,  and  demand  a  copj  of  the  bill " 
Mj  V.  Brgnddt,  7  How.  837.    See  anU,  p.  177,  d). 

.  A.  motion  for  judgment  fur  not  serving  a  copy  of  ttie  complaint  must  be 
ie  in  tlie  district,  or  a  county  adjoining  the  county  in  which  the  summons 
es  tlie  complaint  will  t)e  Gled  (JohntUm  v.  Bryan,  1  Code  Rep.  N.  S.  48 ;  5 
w.  8SS) ;  for  if  no  complaint  be  filed,  it  will  be  presumed  that  the  place  of 
I  of  the  action  ia  the  count;  where  the  summons  states  the  complaint  will 
iled.    (iA.) 

.  Diao^Ming  complaint  for  not  proceedrnK  to  trial.  (Su  Rules  26,  27.) 
rhere  a  defendant  notices  the  cause  for  trial,  and  omits  an  opportunity  to 
re  it  at  the  circuit,  he  cannot  afterwards  move  at  special  term  for  a  dis- 
sul  of  the  complaint  for  the  plainlitTs  neglecting  to  proceed  to  trial  {Me- 
thy  V.  Hancock.  1  Code  Rep.  N.  3.  IBS ;  8  How.  28). 

.  Either  party  may  give  notice  of  hearing ;  and  where  both  parties  notice 
cause,  neither  can  charge  delay  or  default  upon  the  other  for  not  bringing 
cause  to  a  bearing  {Ihompmn  v.  Krider,  8  Ilow.  348 ;  MotHer  t.  BaS^,  ]i 
159).  A  defendant  canuot  move  fur  judgment  be  in  case  of  a  nonsuit,  or  a 
aisaal  of  the  complaint,  merely  because  the  plaintiff  bas  MIcd  to  notice 
cause  for  trial,  and  later  issues  have  been  tried  at  the  circuit.    (Id.) 

If  the  plaintiff  in  an  action  of  claim  and  delivery,  in  which  issue  has 
a  Joined,  neglects  lo  bring  the  cause  on  for  trial,  the  proper  course  for 
defendant  is  V>  notice  tlie  cause  himself,  and  bring  It  on.  An  order  that 
complaint  be  dismissed,  unless  the  plaintiff  bring  the  cause  to  trial  within 
leciflc-d  time,  is  improper  in  such  a  case  (Schroeder  a.  Eohknbaek,  6  Abb. 
ButinJtoyv.  Thompson  (S  How.  853),  held  "that  in  order  to  entitle  a 
:ndant  to  move  fur  a  dismissal  of  the  complaint,  he  whs  not  bound  him' 
to  notice  the  cause  for  trial,  but  might  make  the  motion  in  all  coses  where 
plaintiff  had  neglected  to  bring  the  cause  to  trial  according  lo  the  course 

practice  of  the  court.  The  affldavit,  however,  upon  which  llie  motion  is 
idcd.  must  show  that  the  cause  was  at  issue  in  time  to  have  it  noticed,  and 
:  at  the  term  for  which  it  ought  to  haTe  been  noticed  younger  issues  had 

On  a  motion  by  defendant  lo  dismiss  the  complaint  for  the  reason  that 
piaintilf  did  not  bring  the  cause  lo  trial  at  a  previous  circuit,  held  that  the 
mdant  was  not  guilty  oflathf*  in  moving  where  but  one  general  term  bad 
Tvened,  and  no  special  term  having  been  held  before  that  general  term, 
rhich  the  defendant  could  have  noticed  the  motion  {HaaJeu  v.  Seyiaour,  8 
w,  06). 

It  is  no  sufficient  answer  to  a  motion  to  dismiss  the  complaint  for  want 
prosecution,  lo  say  that  the  plaintiff  is  dead,  that  no  representative  can  be 
id  to  revive  the  action,  but  that  the  attorney  hopes  to  And  a  representative 
3  is  willing  to  revive  the  action  (Cmieford  v.  Whitehead,  1  Code  Bep.  N.  8, 
).  Where  one  of  several  defendants  died  pending  the  reference  of  an 
on,  which  survived  to  his  legal  representatives,  and  the  surviving  defend- 
who  had  appeared  and  answered,  moved  the  court  for  a  dismissal  of  the 
ipliunt  as  hgainsl  him,  the  plaintiff  having  neglected  'o  proceed  and  bring 
he  heirs  or  devisees  of  the  deceased  defendant,  either  by  motion  or  by  sup- 
nental  complaint,  the  court  directed  an  orler  that  the  complaint  lie  dia- 
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missed  as  to  the  movlnj;  clerendftnt  with  c 


■entiog  the  interest  of  the  deceased  defendtnt  ((7Aapnian  y.  J^Ctfr,  1 
341). 

4.  Where  the  plaintiff  notices  the  canse  for  triml  at  the  circait,  and  bf  tgreo- 
nent  of  the  cnunHcl  on  both  sides  it  is  set  down  for  a  fitare  d«y  in  the  circi^t, 
ftnd  before  that  da;  arriTes  the  jurr  are  diBCliareed  and  the  circuit  a^jonniB 
tiiu  die,  it  is  a  waiver  bj  the  defenaant  of  a  motion  for  a  dismissal  of  the  cotn- 
plalDt,  and  for  Judgment  for  not  bringing  on  the  trial  bj  plaintiff  preriouB  to 
the  cauBo  being  set  down  (FuBer  t.  &eeei,  »  Ho*.  74), 

b.  In  an  action  to  recover  possesion  of  personal  property,  after  a  silpula- 
tioD  to  try.  the  plnlntiff  again  neglected  lo  bring  the  cause  to  trial,  bat  entered 
a  rule  to  discontinue,  and  tendered  the  costs,— beid  that  the  defendant  could 
not  move  for  a  dismiaant  of  the  complaint  and  Judgment  for  a  return,  and  that 
Ms  remedy  was,  himself  to  notice  the  cause  for  trial,  and  then  t^e  rach 
Judgment  as  the  circumstances  of  the  case  required  {Wilttm  v.  W/utl»r,  6  How. 
48}.     Bee  ante,  890,  g. 

e.  Where  the  case  is  at  iasne  ai  to  some  only  of  the  defendants  and  the 
pluntiff  does  not  proceed  against  the  others,  the  proper  conrse  for  the  def^d- 
ants  as  to  whom  the  cause  is  at  issue  to  pursue,  is  to  move  to  dismiss  the  com- 
plaint as  to  them,  Jhej  cannot  regularlv  bring  the  cause  on  for  trial  and^when 
called  take  a  dismissal  of  the  complaint  (Morrii  v.  Cratcford,  18  Abb.  1S4). 
BenJiie,  that  if  a  plaintiff  fail  to  prosecute  his  action  against  several  dcfendantc 
with  diligence  one  of  such  defendants  may  in  a  proper  case,  move  to  hare  the 
complaint  dismissed  as  to  him,  leaving  the  action  to  proceed  against  the 
others  ( Ward  v.  Detney,  13  How.  1B8). 

d.  When  In  granting  an  order  dismissing  the  complaint  for  plaint's  ne^ 
lect  to  proceed,  leave  is  reserved  lo  htm  to  bring  the  cause  to  tna)  on  pajment 
of  costs,  the  costs  should  include  all  the  costs  lo  which  the  defendant  Is  enti- 
tled up  to  that  time  (Botelet  v.  Van  Borne,  11  Abb.  tM). 

«.  A  dleraissal  of  the  complaint,  on  motion  at  special  term.  Jbr  want  of  pro- 
secution of  the  action,  is  a  Judgment  in  nivor  of  the  defendant  (TWipiTUfn  t. 
Dick,  6  How.  33).  It  is  equivalent  lo  a  nonsuit  (Holmn  r,  fUocum,  6  How.  aiB ; 
Barritoii  v.  Kaod,  S  Duer,  50 ;  and  see  AoAi'ni  v.  WeUi,  M  How.  16). 

/  One  of  several  defendants  mav  make  the  motion  to  dismiss  for  not  pro- 
ceeding [Bithop  V.  Morgan,  1  Code  Rep.  N.  8. 840 ;  Bayt  v.  Loomi»,  1  Code  Rep. 
138 :  Ward  v.  Deieey,  13  How.  193).  The  code  has  not  altered  the  mie  of 
practice  formerly  existing  in  suiu  in  equity,  that  where  the  plaintiff  does  not 
proceed  wilh  due  diligence  any  defendant  who  has  perfected  his  answer  may 
move  to  diamisa  the  action  {SaUen  v.  Pruyn,  16  Abb.  334).  The  defendant 
having  stayed  plaintiff's  proceedings  until  security  given  for  the  costs,  does 
not  prevent  bis  making  the  motion.  Nor  does  the  net  that  defendant  has 
actually  noticed  the  cause  for  trial  {Boalttt.  Van  Homt,  11  Abb.  84.  This 
case  was  in  the  superior  court,  and  refers  lo  MceBer  t.  Boilen,  14  How.  399 ;  and 
see  U^mplinv,  /«In«,4Wend.  309).  The  motion  cannot  tte  made  after  an  order 
obtained  by  deffendant  tbr  a  new  trial,  nntil  the  order  has  been  aerved  {Botb  v. 
Jeuiell,  6  How.  378). 

g.  Note  to  paragraph  5.  Judgment  agalnat  mauled  'wouuul — The 
Judgment  against  a  married  woman  does  not  cease  to  be  in  rem,  although  aa 
to  form  in  pen^num.    In  all  cases  of  Judgment  against  a  married  woman  it 

Bhonld  be  expressly  stated  tterein  that  the  amount  is"'"  """' — ''' ' 

lected  out  of  her  separate  et'  '    '    '  "'  "' '  "  "       '  " 

fellow  the  Judgment  tn  its 
Laws  1S&3,  p.  1067,  artie,  p.  330  d). 

§  275.  [331.]     Th»  reluf  to  be  awarded  to  the  plaintiff. 
Tlie  relief  granted  to  the  plaiatiff,  if  there  be  no  answer,  can- 
not exceed  thiit  which  hcBhull  have  demanded  in  hie  coiiiplKJiit; 
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1  an;  other  case,  the  court  tn^  grant  him  any  relief  con- 
t  with  the  case  made  bj  the  complaint,  and  embraoed 
a  the  iBSue. 

Iiere  &  cotnplatnt  uki  for  specific  relief,  anA  the  defendant  mAM  ntf 
i,  the  pl^tiff  cnnnot  take  Judgment  for  a  grester  amoimt  than  ii  uk«d 
the  complaint  (Surd  t.  Leavmvxnih,  1  Code  Rep.  N.  S.  279).  The  pUdn- 
he  complaint  a«ked  to  havfl  notea  to  the  amount  of  $0,000  delivered  op 
Dceled,  and  to  Iiare  a  Jadnnent  for  |3,000,— tield,  that  a  Judgment  tot 
exceeded  the  relief  Bougnt  in  the  complaint ;  and  the  Judgment  waa 
^.  (lb.)  It  is  not  enough  that  the  complaint  atates  facta  entitling  Ike 
3  to  certain  relief,  be  cannot  In  the  absence  of  an  answer  hare  hit  m- 
t  demanded  {Simonson  r.  Blake,  13  k\lb.  SSI ;  20  How.  484).  Tluu 
in  a  forectoBnre  the  complaint  onl?  prays  for  a  sate,  the  plaintiff  oao- 
the  absence  of  an  answer,  take  a  Judiment  for  payment  of  any  defl- 
lfd.\  And  in  partition,  defendants  not  having  answered  cannot  M  ift- 
to  aceonnt  for  rents,  if  the  complaint  does  not  spedScally  ask  soch  t«- 
lOtcink&r  r.  l^/km-,  13  Abb.  811). 

Judgment  giving  plaintilf  relief  not  demanded  in  the  complaint  it  not 
irregular  bnt  voidable  as  nnauthoriied,  and  the  right  to  move  to  r»- 
ia  not  limited  to  one  year  (Stmimton  y.-Bake,  13  Abb.  SSI ;  30  How. 

lien  tliere  is  an  answer  the  court  is  to  g^ve  aoeh  relief  as  Um  partiea 
Itled  bo,  whether  demanded  in  the  complaint  or  not  {Jont»  t.  BuStr,  90 
.89),  provided  the  relief  ia  limited  to  Buch  as  is  proper  in  reference  te 
ties  Wore  Itie  court  (SmUh  v.  Boaard,  30  How.  ISl) ;  and  ia  contistent 
le  caae  made  by  the  complaint  and  embraced  within  the  issue  (Covair 
.  CUy  of  Brooldyn,  88  Barb.  8).  A  plaintiff  cannot  recover  damages  for 
I  to  his  posaesBion,  when  the  complaint  negatives  the  ezletence  of  poa- 
in  him  (tif,)  and  provided  an  action  is  the  proper  rranedy;  thus  where  the 
int  asked  for  damages  for  keeping  plaintiff  out  of  ofSce,  and  to  )UIT« 
tiflcate  of  defendant's  election  declared  void,  the  complaint  was  dis- 
becsuse  the  pluuliff  should  iuve  proceeded  bj  quo  watmnUo  (Bartty. 
,  31  How.  383). 

here  the  complfdnt  unites  legal  and  equitable  causes  of  action,  if  tha 
«  Eustatns  either,  Judgment  should  be  rendered  acoonllngly,  whether 
ion  tte  tried  at  circuit  or  special  term  {N.  T.  lee  Go.  v.  N.  (vest  In*.  Oo.. 
r-  296 ;  23  N.  T.  357 ;  reversing,  30  How,  434 ;  and  as  It  seema  over- 
Fon  Btckl.  VaUigt  eg  Ibmdoul,  IS  Abb.  48;  SCmmaiN  v.  BuMon,  IS 
>a ;  reversing,  8  Abb.  414 ;  and  see  Oraio  v.  Eyd^,  24  How.  SIS ;  8ae  y. 
ga,  3  Duer,  Wi).  Thus  where  the  complaint  prays  the  reformation  of 
act  and  damages  for  Ita  breaeh,  and  the  court  flnda  the  plaintiff  not 
I  to  have  the  reformation  at  the  contract,  but  entitled  to  damagea  for 
ach  of  the  contract,  the  plaintilf  should  have  Judgment  for  the  damages 
{2f.  T.Ice(lo.t.N.  WmLIiu.  Co.,  28  N.  T.  397  i  BtOtMO  v.  Atlor  Mtt. 
.,  16  N.  T.  3M). 

complaint  without  averring  that  the  parties  had  stated  an  account,  set 
state  of  fkcts  showing  tliat  i^e  plaintiff  was  entitled  to  aa  accounting 
iding  to  show  an  account  stated.  It  demanded  Judgment  for  a  Sam 
aa  an  ascertained  balance,  held  that  the  complaint  ahonld  not  be  dla- 
but  that  the  action  should  proceed  as  if  the  plaintiff  had  prayed  attae- 
g  and  judgment  for  the  amount  which  should  thereupon  oe  foimd  datt 
T.  Akw,  90  N.  T.  SSI).  It  is  euffieient  if  focts  Iw  alaUd  in  the  complaint 
warrant  the  Judgment,  although  the  grounds  Dpon  which  the  Judg- 
ras  rendered  were  other  than  those  evidently  contemplated  by  th« 
( WrigAt  v.  Sooi^,  10  N.  Y.  01).  If  the  bets  stated  in  the  complaint 
right  of  action,  the  piaindff  may  recover,  no  difflcnlty  can  arise  aa  to 
n  of  action  wliether  in  caae  or  on  contiaot  (JkoU  v.  Pukington,  IS  AbbL 
iee  in  note  to  §  14a 
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B14  SASUQBB.  [§§  S7fi,  277. 

«.  Where  Oe  oomplaint  iS^iM  (hHidolent  represenlatloiu  of  deftedant, 
tj  whiclk  pl^utUf  wu  induced  to  pay  him  money,  and  wliicb  Is  sonriit  lo  bo 
recovered,  pl^ntlff  mftv  recover  m  for  money  rectired  to  liiB  use  wilnout  anj 
proof  of  fraud  (ByMe  t.  Wood,  S4  N.  T.  607). 

b.  Wbere  plaintiff  liulB  to  prove  the  caoBC  of  action  alleged  in  the  compl^t 
lo  Its  cnUre  scope  and  meajiing,  but  proTea  a  cause  of  action  different  from 
that  alleged,  he  li  not  entitled  to  any  judgment  {SaU\u  v.  Otmin^  Bobw.  360 ; 
■ad  Bee  Be^tmond  t.  Dana,  8  Boaw.  619 ;  Baiie]/ 1.  Ryder,  10  N.  T.  303). 

e.  In  an  actlmi  iat  specMc  performance,  the  court  has  power,  where  the  de- 
fendant csnnot  make  title  to  dl  the  property,  to  decree  performance  as  to  so 
mncta  aa  he  may  be  able  to  make  title  to ;  liut  (for  the  reasons  stated  in  the  re- 
peat) it  is  a  power  whldt  iboald  "  be  exercised  with  great  deliberation  and 
otaUon."  It  nuy  be  decreed  although  not  ashed  for  by  the  complaint,  but 
It  moil  be  Mked  for  at  the  trial ;  and  tf  not  demanded  there,  it  cannot  be  de- 
creed an  appeal  (JtfiBt  v.  Fan  VoorMet.  10  Abb.  160).  And  hi  an  action  for  a 
nedflc  perKvmance,  the  court  may  give  damages  for  the  non-perfarmanca 
QaHoa  T.  Beott,  U  N.  Y.  40;  Maryaat  v.  Marmot,  a  Ker.  S36 ;  rererunz  7 
How.  417 ;  maHU,  sustaining  iSbwnwn  t.  £u«tm,  8  Abb.  414 ;  and  overrulW 
a  0.  IS  Abb.  803;  taAOrainf.mel*,  M  How.  815;  and  see  Wiii6aa\72lS- 
(lM)saBaii>.»70;  IFoiNltfanlT.  .ffiimi,  3  Barb.  440).  See  onlv,  pp.  368  o. 
964  e,d,  BOO  a,  848  a. 

§  S76.  [333.]  Sais  of  damagee  wKera  damages  art  reeover- 
abie. 

Whenever  daraagea  are  recoverable,  the  plaintiff  may  claim 
and  recover,  if  he  show  himself  entitled  thereto,  any  rate  of 
damages  which  ho  might  have  heretofore  recovered  for  die 
•ame  cause  of  action. 

See  note  to  §261. 


§  277.  Judgment  in  aotiion  far  recovery  of  pertonal  prop- 
trty. 

In  ftn  actioit  to  recover  the  poeBeasioQ  of  personal  property, 
judgment  for  the  plaintiff  may  be  fur  the  poasession,  or  for  the 
recovery  of  poweaaion  or  the  valae  thereof,  in  case  a  delivery 
cannot  be  had,  and  of  damages  for  the  detention.  If  the  prop- 
erty have  been  delivered  to  the  plaintiff,  and  the  defendant 
claim  a  return  thereof,  jndgment  for  the  defendant  may  be  for 
a  return  of  the  property,  or  the  value  thereof,  in  case  a  return 
cannot  be  had,  and  damages  for  taking  and  withholding  the 


h.  A  defendant  who  ncceeds  in  an  action  to  recover  the  poosno^wi 
of  perBonol  property,  when  the  property  has  been  delivered  to  the  pl^ntiK 
must,  tmder  this  section  take  Judgment  in  the  altemattve,  for  a  return  of 
the  property  or  for  the  value  thereof  as  assessed,  in  case  *  return  cannot 
be  had ;  this  section  having  deprived  the  defendants  in  such  actions  of  the 
<dectton  given  them  by  the  revised  atatntes,  to  take  judgment  either  for  a 
return  or  for  the  value  of  the  property,  at  tlieir  option  (jtiMffia  v.  BhtM,  S  Sel- 


^dbyGoOgle 


JUDOUEHT.  61S 

Where  the  Judgment  wss  not  in  the  alternative,  held  that  &  new 

lot  necessary ;  but  the  Judement  might  be  modified  ao  as  to  confonn 
le  bjchangiQK  It  into  a  judgment  in  the  altemBtire,  for  the  recor- 
:  po^aeasion  of  the  property  or  of  its  value  in  case  a  delivery  cannot 
suming  the  amount  recovered  as  daraagea  to  be  the  tnie  value  of  the 
lo  the  plainllfls  {FH^Moh  v.  Wiwan,  5  Selden,  65B ;  Seaman  v.  Luee, 
}40 ;  and  see  Wood  v.  Orter,  30  N.  T.  848 ;  OUam  v.  Tmngiime,  27 
>).  A  judgment  nut  in  the  alternative  la  valid  until  reversed  or 
{QaUaraH  v.  Orm;  \  Boaw.  84). 

re  the  relief  demanded  by  the  complaint  was  a  Judgment  for  the 
personal  property  or  its  value,  and  no  answer  was  put  in,  It  was 
the  plaiDiifT  might  elect  which  Judgment  he  would  take,  but  that  he 
take  Judgment  in  the  alternative  [Cammereial  ffk.  t.  WMe,  8  How. 
>de  R  68).  See  AldruA  v.  TAiel,  S  Code  Rep.  91. 
e  to  §  261. 

..  [283.]    (Am'd    1849,  USl,  1852.)    Judgment,  Aow 

[BBDt  npon  an  ieene  of  law,  or  of  fact,  or  upon  cottfes' 
-  upon  failnre  to  answer  (except  where  the  clerk  ia 
:ed  to  enter  the  saine  by  the  first  subdirision  of  §  246, 
§  384,  and  except  where  it  maj  be  given  at  the  gen- 
in  as  pi-ovidod  in  §  265)  shall  in  the  first  instance  be 
npon  the  direction  of  a  single  judge,  or  report  of 
,  subject  to  review  at  the  general  term,  on  the  demand 
r  party,  as  herein  provided. 

lEtnent  upon  »  written  offer,  ptmuant  to  g  88B,  if  not  wiOiiD  ttU 

P,  9fi 

itil  both  isauea  are  disposed  of  (Matter*  v.  Barnard,  1  Code  Rep.  S. 

How.  133 ;  Belknap  v.  Melnlyre,  2  Abb.  866). 

re  an  answer  sets  up  more  than  one  defence,  and  one  of  them  is 

>n  demurrer,  the  plaintiff  can  have  an  order  only  that  Judgment 

iit«red  in  his  &vor,  unless  the  defendant  shall  succeed  upon  Uie 

es.    An  absolute  judgment  for  the  plaintiff  on  the  demurrer  is  lu- 

■uch  a  case  {Beikjuip  v.  Melntrye,  2  Abb.  866. 

B  the  decision  at  the  circuit  is  correct,  but  the  judgment  U  erroiteonsly 

he  remedy  of  the  party  Is  not  by  appeal  from  the  Judgment,  but  by 

spedal  term  to  correct  the  error  {Cam/pbdi  v.  Adams,  SB  Barb.  182}. 
»urt  have  not  the  power  to  order  Judgment  nvne  pro  tune,  aa  of  a 

to  the  actual  Judgment,  to  affect  the  parties'  right  to  coals  {lloort  v. 
,  14  How.  279).  AS  to  allowing  judgment  to  lie  entered  nunc  pro 
t^e  death  of  a  party  (CraiefoTd  v.  Wtiton,  4  Barb.  BOS). 
'  a  verdict  upon  issues  settled,  it  ia  immaterial  whether  the  subse- 
ceedings  to  obtain  judgment  ia  at  the  circuit  or  special  term  (Dart  v. 
27  Barb.  187). 

re  an  order  granting  a  fiivor  to  a  plaintiff  imposed  on  him  the  pay- 
Qsts,  and  provided  ^at  if  the  costs  were  not  paid  within  twenty  days 
Btment,  the  defendant  might  enter  a  Judgment  of  nonsuit,  held  that 
j>lhi*  clerk  of  the  non-payment  of  these  coals  he  might  enter  ajudg- 
onsuit  without  auj  further  order  of  the  court  tfiiinna  v.  D«:d«r,  16 
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«.  In  an  action  on  »  penal  bond,  Qie  ludgmeot  la  K>nn  Is  fcr  tha  pcnato 
(fP^Mem  Bank  T.  Sherwood,  iO  But.  aSS). 

i.  AJadgmeatag^at  Bnexecnlor,«ieept<HilhepleaoffwuH;iu»«a«ntto-, 
or  of  releaBc  to  hlmselC  ia  not  ualnat  Um  peraotiaUf ,  but  to  be  levied  at  Qm 
gooda  of  the  testator  (mlb  v.  TTCttrriy,  li  How.  800). 

e,  Wbere  defendant  haa  appeared,  plaintiff  cannot  leKleMfMrtatha  fioa  of 
tlie  Judgment,  If  it  gnat  q>eaal  lellei  (8  Sand.  7M). 

See  note  to  %  847. 


§:^79.    [384.]  Clsritoke^ajudgmmUot^. 

Hie  Olerk  ehall  keep,  among  the  records  of  tiie  court,  a 
book  for  the  entry  of  jndgmentfi,  to  be  called  the  **jndgDieQt- 
book." 


§  380.  [335]  Judgment  to  he  entered  in  jadgmentiooh. 

The  judgment  ehall  be  entered  in  the  jadgment-book,  and 
ehall  apecify  clearly  the  relief  graated,  or  other  determination 
of  the  action. 

4.  Tbe  derk  fa  bonnd  to  enter  Jndgment(xi  being  pdd  the  fee  preacribed 
therefbr,  and  cannot  JnaUfr  a  reftiaal  on  the  ground  thst  fe«a  for  other  aerrices 
fai  the  canae  rematn  mtpald  (Fvrdu  t.  Ptien,  IS  AtA.  ISO). 

&  In  AAtMrMr  ^  Baratega  Hank  Bond  Oo.  t.  Ifn^tA^  (•  How.  838 ;  t 
Code  Rep.  N.  8.  880),  it  waa  Iwld  that  the  detaaion  of  the  conn  In  writtng, 
when  filed,  1h  not  the  entrj  of  judgment,  bnt  that  in  such  a  caae,  aa  tn  all  otben, 
the  clerk  must  enter  the  judgment  in  thje  Jiidfment-book.    And  see  £s»(iIA«n 


when  filed,  1h  not  the  ent^  of  judgment,  bnt  that  in  such  a  caae,  aa  tn  all  otben, 
the  clerk  must  enter  the  judgment  in  the  Judgment-book.  And  m*  '—--■'»— 
f.  Manor,  io.  qf  ITm  Timt  (f  Code  Be^  H.  S  111 ;  8asnd.7ai). 

/  If,  after  the  Judgment  la  enterad,  a  caae  ia  made.  It  miiy  AwordH'  be  aimemd 
to  the  Judgmentrrou  (Lmde  y.  Qneertkoten,  9  Code  Bep  7 ;  4  How.  897 ;  RtnouH 
r.&iimj^  Code  Rep.  125;  9  Sand.  641;  sod  OAmtA  v.  BA*dm,BEmr.ia6; 
Andtrtm  r.  Diddt,  »  How.  201). 

See  Rules  ft,  72. 

§  281.  [236.]  (Am'd  184&,  1851,  1853.)    Judffmmt-r(^ 
'     Unlese  the  party  or  his  attorney  ehall  farDiah  a  jndgment- 
roll,  the  clerk,  immediately  after  entering  the  jndgment,  ahall 
attach  together  and  61e  the  following  papers,  vbieh  shall  con- 
etitate  the  judgment-roll : 

1.  In  case  the  complaint  be  not  answered  by  any  defendant, 
the  eammons  and  eomplunt,  or  copies  thereof^  proof  of  service 
and  that  no  answer  has  been  received,  the  report,  if  any,  and 
a  copy  of  the  judgment 

2.  In  all  other  cases,  the  summons,  pleadings,  or  ropies 
thereof!  ^u^  &  oop7  of  ^e  judgment,  with  any  verdict  or  re- 
port, the  offer  of  the  defendant,  exceptions,  case,  and  ail 
orders  and  papers  in  any  way  involving  the  merits,  and  neces- 
sarily affecting  the  judgment. 
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judqiibiit-boll. 


How.  487).   It  is  option&l  with  the  prevailuiK  puty  to  Airniah  a  Jnd^pnent-ioli 
or  not,  Hid  he  cannot  be  compelled  to  fumi^  a  Judgment-roll  (Ueaumarm  t. 


f,  S  BoBW.  686).    And 

bill  of  coBts,  notice  of 
ibonld  not  be  anatied  to  the  jDdgment-roll ;  and  St  UiC] 
4»der  them  to  be  taken  oB  (ScheTudadg  it  Saratoga  FtaTii 
ICodeRep.  N.  aseO;  SHOW,  aaev    TheaffldaYttandorderofi 


b.  The  ImII  of  coBts,  notice  or  adjuetment,  and  affldaTit  ot  diabiiraemait^ 
ibonldnot  be  amiexal  to  the  jDdgment-roll;  and  if  they  are,  the  court  will 
4»der  them  to  be  taken  oB  (ScheTudadg  it  Saratoga  FtaTiJc  Boad  Oo.  t.  Thatdur, 


tt  take  penonal ^toipettt  ia foonded  (§3^7),  forms  no  part  of  the  judgment- 
roll  (Kerrigan  t.  Bay,  10  How.  315),  The  proriuona  of  the  code  regulaUng 
the  mode  of  entering  thejudgment  and  the  filing  thejndgment-roll,  are  Dot 
to  Im  considered  ImperattTe,  bnt  merelT  directory  TSMnMon  ▼.  Jfwggint,  9  How. 
M;  IS  Barb.  OSS). 

e.  A  IndgmeDt-ron  upon  "  a  Judgment  by  de&ult,  iKsidea  the  summong  and 
oMuplalnt,  must  contain  evidence  that  the  enmmoiu  was  served  and  that  no 
■nawer  has  lieen  received,  thuB  allowing  that  the  court  had  Jurisdiction  over 
the  defendant  and  that  he  bad  waived  his  right  to  defend.  If  the  defendant 
has  tqtpeared  and  an  issue  has  been  Joined,  It  must  appear  fii»n  Uie  roll  how 
that  iaaue  has  been  disposed  of,  so  as  (o  authorise  the  court  to  proceed  to  Judg- 
ment When  an  issue  of  fact  has  been  tried  by  a  Jury,  a  copy  of  the  verdict 
entered  in  the  manner  prescribed  bv  g  SM  must  be  mserted  in  the  roll.  If 
the  iasne  baa  Iwen  tried  before  a  referee,  his  report  stands  as  the  decision  of 
the  court,  and  most  appear  in  the  judgment-rolL  In  like  manner  if  the  trial 
-,.v-  , ,.-  ...*—  .^ j^  wfthr   -  -  • —  ■'^-  -"--'-■ ■  ■--  * " 


of  ibe  issoe  be  before  the  court,  without  a  Juty,  the  decision  moat  be  in  writ- 
ing ;  and  when  the  record  is  made  up  the  dwMm  becomes  a  Deceasary  part 
ofiL  If  there  are  any  otiier  papers  which  materially  tSfCt  the  Judgment, 
these  also  dionld  appear  in  the  rolL    Thus  it  should  be  made  to  appeu  la 


ing ;  and  when  the  record  is  made  up  the  deeUon  becomes  a  Deceasary  part 
ofit    If  there  are  any  other  papers  which  materially  a*"  "^-  '-' ' 

also  dionld  appear  in  the  rolL    Thus  it  should  be 

judgmeat-roll  that  the  judgment  baa  been  rendered  bv  a  .  .. 

has  Jaiisdiclion  of  the  proceedings,  and  when  issues  have  been  Joined  that 


those  iasuee  have  been  tried  In  some  manner  prescribed  bv  law,  so  as  to  author- 
iie  the  Judgment."  The  opiuioD^f  any,  should  not  he  Inserted  in  the  judg- 
ment-roll (Thimat  T.  Tanwr,  14  How.  127). 

d.  The  proof  of  service  of  the  summons  and  complaint  is  no  part  of  the  re- 
cord on  demurrer  {StnUA  v.  Hdhna.  10  N.  Y.  371) ;  but  proof  oTservice  of  the 
■nmmous  where  the  defendant  does  not  appear,  fbims  part  of  the  Judgment-roll 
Ci/btoniiBr  V.  Maj/or  <^N.  T.,  17  Abb.  36 ;  Thomat  v.  Zimntfr,  14  How.  437). 

e.  The  omission  in  ajudgment  record  of  a  pleading  stated  to  have  beeit 
withdrawn  before  Judgment  and  to  have  been  lost  or  mislaid,  does  not  affect 
the  validity  of  the  record  or  Judgment  (5afcft«-  v.  BoeAtleaa,  18  N.  T.  87).  A 
demurrer  which  a  party  has  abandoned,  like  a  pleading  wtdch  has  been  amend- 
ed, ia  no  longer  a  part  of  the  record,  and  wlU  on  motion  l>e  stricken  fhnn  the 
case  (Brmm  t.  Sofal/iga  R  EL  Co.  id.  480). 

/  OmitUng  to  annex  the  summons  and  complaint  to  the  Jad{nnent-roll.  is 
an  irregularity  only ;  it  does  not  prevent  there  being  a  Judgment  in  the  action 
(Martin  v.  Kanmiu,  3  Abb.  89S ;  and  see  Calkiiu  v.  Paiiar,  31  Barb.  376 ;  Cook 
y.  Dieker»on,lT>aeT,ti'!i-  ConoUii^.  Ctm^Sy,  IS  How,  234;  bnt  see  TownOimd 
f.  Fesam,  4  Dner,  842 ;  Dteker  v.  JtidtoTi,  16  N.  T.  400). 

g.  Signing  by  the  clerk  is  not  indispensably  necessary  to  the  validity  of  ft 
Judgment  (AriMarit  Bank  v.  Treadw^,  34  Barb.  553 ;  Townthend  v.  Weaon,  4 
Duer,  342;  Maeomber  v.  MaytrrofN.  7!  17  Abb.  4S;  apparently  ovemillng 
Whedm-y.  )FtSMm«,lBarti.48;  MamUfig  r.  Ou^fn,  1  Code  Bcp.  48 ;  and  see 
Fan  Ormm  v.  PMpi,  9  Bart.  600). 

X  That  damagea  were  aaseaeed  against  tlie  defendant  in  the  court  below, 
Without  any  affldavU  proving  Ids  de&ult  in  not  answering,  is  a  matter  of  prac- 
Uce  not  reviewable  in  the  court  of  appeals,  upon  an  appeal  team  tlie  Judg- 
ment (Gjffin  T.  BOlingi,  16  N.  Y.  6^ 

a  A  variance  between  the  form  of  Judgment  as  entered  on  the  clerk's  min- 
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§  282.  [237.]  (Am'd  1851.)  Judgment,  when  and  J 
he  docketed.    Lien — Sectired  on  appeal. 

On  filing  a  judgment- roll  Qpon  a  judgment  direc 
whole  or  part  the  payment  of  money,  it  may  be  docketc 
tlie  clerk  of  tlie  county  where  it  was  rendered,  and 
other  county  upon  the  filing  with  the  clerk  thereof  a  tra 
of  the  origiual  "  docket,"  and  shall  be  a  lien  on  the  rea 
erty  in  the  county  where  the  same  is  docketed,  of  every 
againet  whom  any  ench  judgment  Bhall  be  rendere< 
which  he  may  have  at  the  time  of  docketing  thereof, 
connty  in  which  such  real  estate  ia  situated,  or  which  h< 
acquire  at  any  time  thereafter,  for  ten  years  from  the  t 
docketing  the  same  in  the  county  where  it  was  rendered 
whenever  an  appeal  from  any  judgment  shall  be  pendi 
the  undertaking  requisite  to  stay  execution  on  such  juc 
shall  have  been  given,  and  the  appeal  perfected  as  pr 
in  the  code,  the  court  in  which  such  judgment  was  ree 
may,  on  special  motion,  after  notice  to  the  person  owni 
judgment,  in  each  terms  as  they  shall  see  fit,  direct  an  e 
be  made  by  the  clerk  on  the  docket  of  such  judgment,  t 
same  is  "  secured  on  appeal ;"  and  thereupon  it  shall 
during  the  pending  of  the  appeal,  to  be  a  lien  on  tl 
property  of  the  judgment  debtor  as  against  purchaaei 
mortgagees  iu  good  faith. 

a.  This  aectlon  applies  to  Indgmenta  In  the  UolUd  Btates'  courte  ( 
V.  Crojma,  10  N.  Y.  Leg.  Obe.  I> 

b.  A  Judgment-roll  delivered  to  the  clerk  to  be  filed  befbre  the  hi 

Bcribedbrfsw  for  opening  his  offlce  (3  R  3.  235,  g  S4 ,  lawa  1860,  ch.S 
be  cnnridered  m  filed  at  the  hour  for  opening  liia  office.     No  prefen 


e.  The  perfecting  an  appeal,  and  giving  security  to  stay  proceedingi 
Judgment,  does  not  prevent  the  respondent  from  filing  Iranscripts  of  I 
ment  s^pealed  from  {BulkUg  v.  KeleUoj,  1  Code  Rep.  N.  S.  IIS). 

d.  A  Judgment  doc*  not  lose  Its  lien  upon  real  estate,  by  the  suff 
execution  issued  thereon  to  lie  dormant  in  the  sheriff's  hands  (Muir  ^ 
7  Barb.  S41).  No  tndulBence  or  nesilgence  of  the  sheriff  In  selling, 
any  act  of  the  plaintiff,  will  render  an  execution  dormant  as  to  m\ 
purchasers  {Ta!l)ert  T.  JfOton,  9  Sale.  &  H.  9).  But  where  the  Iten  of 
ment  had  coaaed  by  lapse  of  time,  Ihe  court  wiU  interfere  in  a  Bumm 
In  behalf  of  bma-fldt  parchaeeis,  and  order  a  perpetual  stay  of  ej 
nnlese  the  judgment  creditor  shall  satls'l?  the  court  that  there  is 
cause  for  alleging  that  tho  pnrchaae  was  not  bana-flU.    The  mere  al 
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i  creditor  thftt  he  thintu  he  can  prore  Qitt  the?  tie  not  btma-jUle  pur- 
rs U  Qot  enoogb  (TFSwn  v.  SmiA,  2  Code  Rep.  18}. 
rhe  lienB  of  Judgment  creditora,  if  the  land  be  sold  on  a  prior  judgment, 
"sBBfcrred  to  the  surplus,  whitji  must  be  applied  to  them  in  Ihelr  order 
arity  (Atieria  v.  Lauda,  6  Barb.  470). 

'be  judgment  continues  a  lien,  after  tan  vears  as  against  the  Jadgment 
r  (8ecU  T.  mmard,  3  Barb.  819). 

L  Judgment  filed  and  docketed  after  the  decease  of  the  defendant,  does 
nd  real  estate  {Qark^t  eaae,  IS  Abb.  337). 

mortgage  for  subsequent  adrances  takes  prioritv  of  ajudgment  obtdned 
mediate  the  mortgage  and  making  the  advuices  (Sobiii^im  t.  WiUiamt,  29 
880). 

riority  of  judgments  In  distribution  of  eetateeln  aorrogatea'  courts,  depends 
the  date  of  their  recovery,  not  the  date  of  docketing  (ffamwTf  out,  4 
370). 

L  Judgment  for  costs  recovered  ag^nst  husband  and  wifb  during  coTe^^ 
id  not  bind  the  wife's  separate  estate  (Titdaia  v.  Janet,  38  Barb.  633). 
iVhere  a  Judgment  U  vacated  and  afterwards  the  order  vacalins  it  la 
led,  the  lien  of  the  Judgment  is  revived,  except  as  to  intervening  iima- 
archasers  or  Incumbrancera  {King  t.  Harrit,  80  Barb.  471).  ' 
Phe  tender  of  the  amonnt  due  upon  ajudgment  not  accepted,  dues  not 
te  to  extinguish  the  lien  {7^  J'ioph  v.  JBtA«,  1  Barb.  370 ;  see  however, 
igM  T.  Cad!/,  31 N.  T.  848). 

Vhen  the  amount  due  on  ajudgment  Is  paid  b;  one  not  bound  by  lt,llie 
lent  is  extinguished  or  not  according  to  the  intent  of  the  payer  (Ear- 
.  PanderbOi,  20  N.  Y.  895 ;  and  see  Aldm  y.  Clark,  11  How.  SOS). 
i)n  a  judgment  against  prindpo)  and  surety,  the  surety  may  pav  the 
at  of  the  Judgment  and  tase  an  assignment  of  it  and  prosecato  tlie  Judp 
against  the  principal  (AUUn  v.  Clari,  11  How.  20D). 
rhe  test  of  a  right  to  docket  a  Judgment  is,  whether  there  is  a  right  to 
an  execution  upon  it  immediately ;  and  therefore  a  Judgment  for  sale  of 
state  and  that  a  part;  to  the  suit  pay  any  deflciencv,  cannot  be  docketed 
)uch  deficiency  is  ascertained  (Dt  A^nda  v.  Jfantu,  1  Abb.  1S4), 
L  j  udgment  against  several  defendants  for  separato  sums,  but  providing 
a  case  of  the  msolvencv  of  any  of  such  defendants  the  others  shall  be 
in  a  fixed  proportion,  out  not  to  exceed  a  certain  sum  ia  to  be  docketed 
idgment  for  the  amount  of  the  nlUmate  coaUngent  Uabilltf  (Bankin  t. 
1, 16  Abb.  868). 

Where  a  Judgment  was  docketed  correctly  as  to  the  Christian  and  aur- 
of  the  defendant,  but  incorrectly  as  to  the  initial  of  the  middle  name  and 
>cket  was  afterwards  corrected  on  motion, — held  that  the  judgment  took 
ty  aa  a  lien  from  the  date  of  the  original  docketing,  as  against  a  eubee- 
judgment  obtained  before  the  correction  (Qdier  v.  Sbjrt,  7  How.  266, 
se  Aylaamih  v.  Broan,  10  Barb.  167). 

rhe  dato  and  order  of  a  Judgment  lien  Is  In  all  cases  a  question  of  tim^ 
lOing  on  Ibe  dayandhourwhen  thejudgment  wasdocketed(£^(i«niufV" 
rihrop,  13  How.  380). 

rhe  lieu  of  ajudgment  does  not  in  equity  attach  upon  the  mere  legal  title 
ds,  existing  in  the  defendant  when  the  equitable  tiUe  is  in  anotber(£0un«- 
r.  Pardy.  11  Barb.  400 ;  18  Barb.  378 ;  18  N.  Y.  S15 ;  Aneria  v.  Loixk*.  6 
30).  J  udgmentB  do  not  become  liens  on  leasehold  premises  unless  or  on- 
Judgmentdebtor,  the  leasee,  is  in  po8seasion(&oMT,  ffOJ/iniw,  4  Edw. 

Ls  to  docketing  and  filing  transcripts  of  judgments  against  stockholders 
iklng  corporations  see  laws  186a  ch.  872,  §6 

leonred  on  appeaL— [This  provision  does  not  apply  to  judgments  dock- 
)rior  to  July  10, 18S1.J  Are  the  sureties  upon  an  appeal  entitled  to  noUoe 
application  on  the  piot  of  the  applicant  for  an  order  directing  ui  entrf 
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woond  on  Appeal  on  the  docket  T  Whiting,  J.,  held  that  they  are  (.Vu: 
Banuim,  3  Abb.  411).  Bcsworlh,  J,  held  tEej  were  not  [Lmiigitan  t.  H 
S  Abb.  231 ;  S  Duer,  680).     The  omittinK  to  give  them  n   " 


□  BuffldEDt  to  Stay  execatkm  (Hoppedc  t. 
8  How.  461).    The  order  will  not  be  granled  where  the  leapondeut  has 
any  act  wberebjthe  niretiea  on  the  ap^al  are  diachaigsd  of  theif  liafailit 
where  the  respondent  has  since  perfecting  the  appeal  released  from  the  o 
tiim  of  the  jnogment  part  of  the  appelujit'a  leu  eetai 
How.  S84 ;  1«  Abb.  SSI,  neb.) 


B  (WtBi  V.  £*lit 


.  _  A  for  inetaliiittj. — What  degree  oT  ladi 
moving  to  set  aside  a  Judgment  for  irregolarity  wUl  aothorise  the  cou 
deny  the  motion  (Martm  t.  LdU,  4  Abb.  369). 

b.  3em6le,  a.  motion  to  set  aside  a  Judgment  must  be  made  in  the  dlstri 
which  the  action  was  triable  {Goali  t.  Torrartee,  10  How.  fi60). 

A  Motion  to  Bet  aude  a  judgment  for  irregularity  must  be  made  wlthii 

fear  (see  aviU  p.  856,  a  ;  and  Pitrk  v.  UhurA,  B  How.  861 ;  CMc  t.  Dieix 
Dner,  687.)    This  doea  not  apply  to  a  motion  to  set  afdde  a  void  Jndg 
IBaaeU  T.  mghten,  13  How.  43 ;  and  Bee  p.  BIT,  >). 


ropoM  on  the  anffldency  of  the  enreties  (Jfunn  t.  Aimum,  S  Abb.  411.) 
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TITLE    IX. 
Of  the  eaeaiHon  qflhsjvdfftngni  in  «imZ  aeiiottt. 


The  EseeutMn. 

Baonoil.  288.    Execntlon  within  five  years  of  comae. 

381.    Kxecntioii  can  only  be  luued  by  Isbts  of  coort  after  flro 

yean.    Leave,  how  obtBined. 
S8S.    Judgments,  bow  enforced. 

286.  The  different  kinds  of  ezecaUoD. 

287.  To  what  conntiea  execution  may  be  Issued.    Szecalkat 

against  a  married  womati. 
S68.    ExecaUou  sgaiost  the  person,  in  what  case*. 
889.    Form  of  the  execution. 

290.  Execatlon  to  be  returnable  In  sixty  daye. 

291.  Wrt-ring  laws  relating  to  execation  continued. 

g  283.  [388-1  (Am'd  1849.)  ^keeution  within  Jhe  yeart, 
■}f  course. 

Writs  of  execution  for  the  enforcement  of  jadgments  &b  now 
QBed,  are  modified  in  conformity  to  this  title,  and  the  party  in 
whoae  favor  judf;ment  baa  been  heretofore  or  shall  hereafter, 
be  given,  may,  at  any  time  within  five  years  after  the  entry  oT 
judgment,  proceed  to  enforce  the  same  aa  preacribed  by  this 
title. 

&  To  what  Jndgmants  tUa  aeotlcn)  AppUaa.— Thl«  and  the  next  section 
apply  as  well  to  judgments  rendered  before  the  code  took  effect,  aa  to  thow 
rendered  in  actions  commenced  since  (Cofi^ill  Bank  t.  BmAfori.  2  Code  Bep. 
58;  4  How.  101 ;  Swnft  v.  D»  WtK,  1  Code  Rep.  86;  3  How.  880;  Olark  t. 
Bakhiatem,  1  Code  Rep,  187). 

h.  Wheo  •xeonUona  loay  Isaiw. — Executhme  may  be  issued  immediately 
on  perfecting  Jadgmeot,  and  at  any  time  within  five  yeata  thereafter  (Bmfl  v. 
Dt  Witt,  supra).  But  the  Jadnnent  record  tbould  be  actually  filed  tiefore  ex> 
ecotion  i«eues(OWaid.  109;  80  Johns.  SOT;  3  R.B.  800,6  11);  it  may  how- 
erer  be  orderea  to  be  filed  nuit«  pro  tunc  (3  Cow.  SO ;  22  Wend.  S66 ;  and  see 
It  Barb.  600 ;  Jbujuhmd  V.  Wmm,  i  Duer,  342). 

c  Judgment  standluc  •>  aeonitty.— Where  a  Judgment  Is  permitted  to 
stand  as  Becurin^,  and  the  defendant  admitted  to  cocoa  In  and  defend,  the  Judg- 
ment creditor  has  no  right  to  enforce  peyment  of  the  Judgment  pending  the 
imgkUmi  OD  the  defence  interposed  (iW  t.  Whtiriitt,  0  Abb.  416 ;  and  Bee 
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Union  Bank r.Mott,  Id.  V»;  ITHov.  S54);  and  the  Act  tbat  %  putj  Ib  p< 
mitted  to  enter  Judgment  on  a  verdict  a*  tteurits,  does  not  prevent  a  motli 
for  a  new  trial  on  a  caae  {Benediet  v.  Gaffee,  8  Duer,  669). 

a.  CoiporaUon  of  Hoir  Tcrk  Cl^,  «3C»<mtloa  agaiiiBt. — No  ezecatii 
cao  be  levied  upon  nroperty  of  the  Coiporation  oT  the  City  of  New  To 
"  antU  after  ten  dajr  notice  in  writing  of  the  Issaing  of  snch  execution  shi 
have  lieeu  ^ven  to  the  Comptroller  of  add  citv  bj  either  the  psjty  adverse 
interest,  hia  agent,  attomej  or  sheritf"  (1860,  p.  646,  g  5).  This  provisii 
applies  onlj  to  actions  commenced  mbeequent  to  14  April,  1860  (id  g 


ilatrator.— No  execution  shall  i 
jr  administrator,  until  an  account 
ered  and  settled,  or  unless  on  i 
order  of  the  sum^te  who  appointed  him.  And  if  an  account  has  been  rei 
dered  (o  the  surrogate  by  such  executor  or  administrator,  execution  shi 
issoe  only  for  the  sum  that  shall  have  appeared  on  the  Kltlement  of  hu< 
accotmt  to  have  been  a  Just  proportion  of  the  assets  applicable  to  the  iudi 
meat  (3  R  8.  B8,  g  83.  See  TPiruw  t.  Fan  &A<i(at,  9  Wend.  448 ;  TA*  A^ 
JnOget  cf  Albany,  9  Wend.  489 ;  MuOierarit  S^on  v.  OiOe^,  12  Wend.  841 
Tht  People  V.  ,fudge*  t^  Erit,  4  Cow.  445 ;  Olfmbad  t.  Vnnienburg,  10  Hd^ 
SIS ;  JKEb  V.  Thunlv,  11  How.  136 ;  Mm  v.  TAuraiy,  3  Abb.  4S3,  and  note  I 
8*89,|w«t 

0,  Where  a  creditor  Bhall  have  obtained  a  Judgment  against  an;  executor  i 
administrator,  after  a  trial  at  law  apon  the  merits,  he  may  at  an^  time  ther 
after  apply  to  the  surrogate  having  Jurisdiction,  for  an  order  against  snch  e: 
ecutor  or  administrator,  to  show  cause  why  an  execution  on  such  Judgmei 
ahould  not  be  issued  (3  R  S.  US,  g  19),  proceedings  to  obtain  said  order,  ai 
a  gg  30,  31,  33. 

d.  The  Bumigate  has  not  power  to  order  an  ezecntion  where  the  debts  < 
the  deceased  exceed  the  assets,  in  such  a  case  as  to  give  a  preference  to  a  del 
which  i»  not  by  statute  entitled  to  such  preference  {MiteMt  v.  Uount,  17  Ab 
96S).  The  recovery  of  Judgment  creates  no  preference.  No  execution  can  1 
ordered  unless  It  has  been  ascertained  by  an  accounting  what  sum  is  proper! 
applicable  to  the  payment  of  the  Judgment,  and  then  the  execution  can  Lssi 
wily  for  the  sum  so  applicable.    {Id.) 

e.  Bxeontlon  agalnat  propeoty  of  a  dmsaaed  Jndgment  dabtor. — Whei 
a  sole  defendant  dies  after  Judgment  and  before  execution,  no  execution  ca 
issue  wiUiln  one  year  after.  But  where  the  Judgment  is  Sfainst  several  d 
fendants,  the  deatn  of  one  does  not  Mar  execution  aguinst  the  surviving  d' 
fendants  (19  Wend  614;  BdUnger  v.  Ford,  21  Barb.  Sll;  see  however  lav 
16S0,di.  iw5;  Aldeny.  Clark^h  How.  3iS;  aoA  Eweulion  against  Exteuio 
Actupra. 

f.  Ji  ttemt  that  the  law  of  1660,  ch.  295,  does  not  supersede  the  necesdty  . 
proceedings  in  the  nature  of  a  «et'r« /oriiu,  befort]  an  execution  can  be  issue 
after  the  death  of  a  Judgment  debtor  (Ainl;  v.  Jtorruon,  13  Abb.  80). 

g.  A  mortgagor,  or  subsequent  judgment  creditor,  cannot  move  to  have  i 
execution  set  aside  for  Irregularity,  as  issued  after  the  death  of  the  Judgmei 
debMr,  and  without  a  proceeding  In  the  nature  of  a  tem  facia*  (Frink  v.  Mo 
tiHm,  18  Abb.  80). 

A  When  a  surrogate  on  the  application  of  a  Judgment  creditor  of  a  decede 
has  determined  that  the  Judgment  is  a  subslsling  claim  ngainst  the  estate,  ar 
has  entered  his  determination  in  the  buolc  of  bis  proceedings  his  duty 
ended ;  be  cannot  determine  what  the  judgment  creditor  owes  the  esta 
and  deduct  the  amount  B^m  the  Judgment  iCIeeeUind  t.  Whiioa,  El  Bar 
044). 

i.  Bxeontioa  tn  favor  of  a  daoaased  Jndciiiant  or«dltor. — Where  it  appet 
ed  that  a  transcript  of  a  Judgment  was  filed  in  April,  1S44,  and  that  In  Jan 
arg,  18S0,  an  execution  on  such  Judgment  was  Issued  by  order  of  the  com 
aiM  It  further  appeared,  that  at  the  time  of  making  such  order  the  plaint: 
bad  been  dead  upwards  of  three  years ;  and  it  did  sot  appear  that  the  paxtl 
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vho  procured  the  order  to  Issue  the  execution  yi 
itfthe  deceased, — the  execDtlon  w "  '-'""- '" 

Sltf-Bll). 

a.  An  execution  cannot  issue  on  a  judgment  after  the  death  of  the  judgment 
creditor.  The  remedy  to  enforce  the  judgment  is  an  action  b^  the  eieonlor 
of  the  ladgmeut  creditor — pra;)ingajudgmeiit  that  he  be  at  liberty  to  iesiui 
execution  on  the  judgment  in  the  name  of  such  executor,  to  be  levied  of  any 
lands  which  tlie  defendant  held  when  tbejudgment  was  docketed  ('IhvrtUia  t. 
King,  1  Abb.  137 ;  Wxeder  v.  Ddkin,  13  How.  5B7).  Buch  an  action  is  not  an 
action  on  a  judgment,  and  may  be  brought  without  leave  of  the  court.    (7d.) 

b.  After  ^e  death  of  a  judgment  creditor  his  ezecQlors  moved,  on  notice  U> 
"     judgment  debtor,  for  leave  to  issue   execution   on   the  Jndgmen'      " 


Jadgment  (Cameron  v.  Zeunj/,  6  How. 

e.  Execution  after  diachajKe  under  Insolvent  debtora'  aot— The  proper 
mode  of  testing  the  validity  of  a  diechnrge  in  insolvency,  is  by  an  action  on 
thejadgment.  not  by  issQlng  an  execution  or  an  order  to  eiauiine  the  defend- 
ant in  proceedings  supplementary  to  the  execution ;  for  the  validity  of  the  dis- 
charge will  not  be  considered  on  a  motion  to  set  aside  an  execution  or  an  order 
for  the  examination  of  a  judgment  debtor  on  the  ground  of  such  discharge 
\J>naer  v.  BkufOdt,  7  How.  BB ;  Rich  v.  .Sa^npsT.  11  Abb.  8«  •.  Stuart  v.  53- 
inner,  14  Abb.  291,  and  cases  in  notes,  id. ;  see  also  8miA  t.  Paul,  30  How. 
67) :  bat  »einble,  a  discharge  in  insolvency  which  has  been  declared  void  will 
not  prevent  the  judgment  creditor  issuing  an  ezeculion  on  his  Jadgment  (see 
amaU  V.  Whtaton,  3  Abb.  816 ;  4  B.  D.  Smith,  437 ;  Brovme  V.  BraMeg,  S  Abh. 
141.) 

A.  Bxoontion  on  BaUaflod  Jodgmont — An  execution  cannot  issue  on  a 
Judgment  satisfied  by  filing  a  certificate  as  prescribed  3  Rev.  Slat  363.  If  the 
Bstisfaction  is  voidable  for  any  cause,  the  satisfaction  should  be  vacated  before 
issuing  execution  (AetOTman  v.  Ackemvin,  14  Abb.  ZS9). 

a.  When  the  satisfaction  of  a  judgment  was  produced  by  the  sale  upon  the 
execution  of  real  estate  supposed  to  belong  to  the  Judgment  debtor,  and  it  was 
atterwards  discovered  that  he  bad  no  title,  and  that  none  was  obtained  by  the 
purchaser,  an  order  of  the  supreme  court  vacating  the  satisbction  and  autho- 
rizing a  new  execution  was  affirmed  (SMyiata  v.  Sotden,  Court  of  Appeals, 
October,  1858 ;  and  see  ?Md  v.  FaiMing,  3  Ahb.  138 ;  1  Hilton,  187). 

/.  An  execution  should  not  be  set  aside  on  motion  on  the  ground  that  the 
judgment  has  been  satisfied,  where  the  evidence  is  conflicting  IFiink  v.  Mor- 
rixm,  18  Abb.  60). 

g.  Bxeontloii  acaiast  hnaband  aa&  wifb. — On  judgment  for  the  plaintiff  In 
an  action  for  a  tort  aindnst  husband  and  wife,  "  execution  may  issue  ag^nst 
Ixith  defendants    ■    '    *    and  it  may  be  satisfied  out  of  the  property  of  the 


§  284.  [238.]  (Am'd  1849,  1351,  1858.)  After  Jwa  yeart, 
to  be  issued  only  ly  lea/oe  of  court.    laave,  how  obtained. 

After  the.lapse  of  fire  years  from  the  entry  of  judgment, 
an  execntion  can  be  ieened  only  by  leave  of  the  court,  upon 
motion,  with  personal  notice  to  the  adverse  party,  unless  he  be 
absent  or  non-resident,  or  cannot  be  found  to  make  such  service, 
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bH  xaamam.  [§  284:. 

ID  which  ease  snch  service  may  be  mwle  by  pablicatioB,  or  in 
each  other  manner  as  the  conrt  shall  direct.  Snch  leave  shall 
not  be  giveu  unless  it  be  established  by  the  oath  of  the  party, 
or  other  satisfactory  proof,  that  the  jadgment,  oi  some  part 
thereof,  remains  ansatisfied  and  due.  Bat  the  leave  shall  not 
be  necessary  when  execution  has  been  issued  on  the  judgment 
within  the  five  years,  and  returned  ansatisfied  in  whole  or  in 
part 

When  judgment  shall  have  been  rendered  in  a  conrt  of 
JQfitice  of  the  peace,  or  in  a  justice's  or  other  inferior  conrt  in 
ft  city,  and  docketed  in  the  ofSce  of  the  clerk  of  the  coanty, 
the  application  for  leave  to  isnne  esecqtion  must  be  to  the 
county  conrt  of  the  county  where  the  judgment  was  rendered, 
or  in  the  city  and  county  of  New  York  to  the  conrt  of  common 
pleas  of  that  city  and  county. 

0.  A  defendant  may  waive  theproviBlons  of  this  bbcUmi  {Pitroe  v.  Orarie,  4 
How.  207 ;  3  Code  B^  21 ;  Mlbert  v.  /Vflsr,  S  Code  Hep.  65 ;  Jfowon  v. 
Buiym,  1  Dowl  N.  S.  850).  SmiU,  that  an  execution  on  a  jndgDient  in  the 
manne  court,  laaoed  without  leave  of  the  court,  more  than  five  j'ears  after  t^ 
^jdgmeot  was  rendered,  is  not  merely  irregul&r  but  void  (.SaM  t.  JamM,  8 
buer,  4S ;  Xor*e  v.  Qmild,  1  Keman.  28S).  An  application  ender  this  Bectloo 
■hoold  iu>t  be  made  until  the  expiration  of  Ave  yean  from  the  entiy  of  Jadz- 


ment  (,PUd  v.  FituUing,  8  Abb.  1 

'to  iasoe  an  ezecntioa  on  a  ludo_-_ 

the  Judgment 


&  On  an  application  for  leave  to  iasoe  an  ezecutioa  on  a  Judgmeut  entered 
,.__  = ,....,_  ... .  _j.,  —  _u  behind  the  ,'-^— — 


and  inqidre  into  il  , ,  .     „ 

Bhnw  tjut  no  summons  wsa  ever  served  on  tiim  in  the  acUon  tn  which  the 

Judgment  was  rendered.  Ttie  only  inquliy  contemph 

ment,  or  any  part  thereof,  has  been  aatialled  {Zm  j. 

How.  178).    Srfqueryl 

e.  In  Kmnedg  v.  MHU  (4  Abb  183),  application  wat  made  in  January,  1857, 
fur  leave  to  issue  execution  on  a  Judgment  entered  in  IBSO.  It  appeared  that 
execution  issued  soon  after  the  Judgment  was  recovered,  and  was  partially 
gatiafied,  and  that  nothing  liad  been  since  done  towards  collecting  the  Judg- 
ment. The  application  was  denied  on  the  sole  ground  that  as  there  was  no 
proof  of  any  payment,  or  written  acknowledgment,  wiOiin  twenty  years,  the 
Judgment  was  presumed  to  be  paid. 

S.  On  a  motion  under  this  section  for  leave  to  iMUe  execution,  IT  the  Judg- 
ment debtor  denies  that  any  tiling  is  due  anon  the  Judgment  (or  that  less  la 
due  than  is  clidmed  by  the  Judgment  creditor],  the  court  before  granting  the 
motion  will  refer  the  matter  to  a  referee  to  report  what,  if  any  taing  is  due 

-  -     -       ....    --"■  .'Rep.  68;  4  How.  101: 

_ ^ ,  _  __;  13  How.  178).    And 

if  it  is  con^ered  a  proper  case  for  granting  the  motion,  the  court  will  direct 
that  on  filing  the  report  of  the  referee  with  the  county  clerk,  Uie  Judgment 
creditor  be  at  liberty  to  issue  execution  for  the  amount  reported  due.    (lb.) 

e.  Where  a  Jadgment  remained  unpaid  more  than  five  years,  fi-om  1840  to 
IBSO,  and  after  its  recovery — namely,  in  1846 — the  defendant  obtained  a  dis- 
duuge  in  imolvenoy,  which  was  afterwards  adjudged  Toid,  the  plaintiff  bad 
leave  in  ISSS  to  issue  execution  on  the  Judgment  (Anod  v.  WJucUim,  2  Abb. 
Bie ;  4  E.  D.  Smith,  427 ;  Btvmu  v.  BraiOeg,  0  Abb.  141). 

4.  A  pltdaliff  nwy  have  leave  to  inoe  cxecuUon  on  a  Jndgment  five  yean 
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i  and  npvurU,  ootirlthstandliif  tbirt  he  has  brongU  an  action  upon  It  mi 
\K  recovered  a  new  Judgment  in  inch  action,    ilb.) 

a.  But  where  a  creditor'^  auit  was  inslitated  before  the  passage  of  the  code 
1848,  and  a  receiver  appointetf,  and  an  aaBinuuent  mode  to  Bach  recraver, 
d  the  plaintiff,  after  the  code  went  into  diect,  iwued  and  leTied  an  oKu 
rifadas  on  property  coTered  by  euch  receivership,  the  ooart  set  aalde  msih 
rj,  unless  the  pluntiff  waived  bis  receivership,  and  diamiased  his  creditor's 
it  (Otnieemeur  v.  Warner,  2  Sand.  824). 

i.  The  court  should  not  rrant  leave  to  inue  execnUon  on  a  Judgment  after 
lapse  of  five  years  from  Its  rendition,  whi^Q  It  appears  that  Uie  Judgment 
titor  holds  a  Judgment  aeanut  the  muring  party  exceeding  in  amount  tbo 
Igment  upon  which  it  ib  soaght  to  isene  execution.  The  moving  partf 
ould  be  lefl  to  an  action  on  his  judgment,  or  a  motitm  to  set  off  the  Judg- 
!UU  [BeUt  V.  Garr,  1  Hilton,  411). 

e.  Eiecntions  ware  leraed  in  Hay,  1848,  b  two  actionB  on  Jodnnenls  In  tha 
!w  Yorh  common  pleas ;  by  mistake,  the  executions  purported  to  be  iaraed 

judgments  of  the  supreme  court.  The  error  was  not  discovered  until  after 
lale  on  the  executions,  and  an  acknowledgment  thereon  of  payment  Bub- 
lucutly,  and  in  18C1,  an  order  was  made,  on  application  m  the  plaintiillL 
rating  leave  lo  issue  new  executions,  but  none  were  issued  until  1856.  Held 
at  such  executions  were  irregular,  and  must  be  set  aside.  The  appGcation 
-leave  to  issue  execntion  for  the  purpose  of  removing  the  bar  of  §  348,  can- 
t  be  made  until  after  Ave  years  from  the  date  of  the  Judgment.  After  five 
ars,  the  law  presumes  the  Judgment  has  been  p^d,  and  such  preenmpUon  t> 
<t  rnmoved  by  an  order  made  prior  to  that  time  {Field  v.  fanning,  1  ^ton, 
T)- 

±  An  order  refustog  to  set  aedde  on  execution  iesoed  wlthoat  leave,  after 
e  years,  is  not  appealable  (Bank  qf  Qme»ee  v.  Spman;  18  N.  Y.  ISO).  It 
sms  such  an  execution  is  not  void,  but  only  voidable,  in  Uie  discretion  of  the 
urt  from  which  it  issued,    (id.) 

(.  Upon  an  a^iicatlon  by  the  aasignee  of  a  Judgment  for  leave  to  israe  eze- 
lion  under  this  section,  the  fact  that  the  Judgment-debtor  is  the  owner,  tgr 
signment,  of  Judgments  to  a  greater  amount  a^iust  the  moving  party,  ia  do 
iswer  to  tha  motion  (BOU  v.  Garr,  court  of  appeals,  June,  1864). 

f.  The  right  to  an  execution  in  such  case  Is  a  legal  one,  and  it  cannot  b« 
untervailed  by  tbe  alles^ation  of  what  may  be  an  equitable  offset,  without 
ving  the  party  demanding  bis  legal  right  an  oppoitunKy  to  controvert  tb* 
uitable  ground, «.  g.  bis  Lnsolvcncy,  on  which  a  right  to  set  off  the  counter- 
dgment  might  be  founded,    (/il) 

tl.  Upon  such  an  answer  to  such  an  application,  the  most  the  Court  should 

>  ia  to  suspend  the  deciuon  for  the  purpoae  of  giving  lime  lo  the  part  j  reelsW 

g  to  make  his  modon  to  allow  a  set  oS    (£^) 

A.  The  denial  of  a  motion  for  leave  to  issue  execution  In  such  a  case  affecta 

BubetsDtial  right,  and  the  order  is  appealable,   (iil) 

Bee  note  to  g  383. 


%  285.  [240.]  (Am'd  18i9.)  Other  judgments,  how  en- 
yrced. 

Where  a  judgment  requires  the  payment  of  money,  or  the 
elivery  of  real  or  peiBonal  property,  the  same  may  be  enforced 
1  those  respects  by  execntioD,  as  provided  in  this  title.  Where 
:  requires  the  performance  of  any  other  act,  a  certified  copy  of 
lie  jndgment  may  be  served  upon  the  party  against  whom  it 
I  given,  or  the  person  or  officer  who  is  required  thereby  or  by 
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law  to  ohej  the  same,  and  his  obedience  thereto  enforced.     If 
he  refose,  he  may  be  pnnisbed  by  the  conrt  an  for  a  contempt 

a.  Where  the  plaintiff  hrowht  Ws  action  to  compet  the  defendant  to  make 
or  acknowledge  satisfaction  or  a  mortgage,  and  the  defendant  aeired  notice 
that  Judgment  might  be  entered  as  prayed  for  in  the  complaint,  which  was 
accordingly  done — held  on  motion  by  the  plaintiff  for  an  order  to  compel  the 
defendant  to  execute  such  Batiefaction  that  such  a  motion  was  unnecessaiy ; 
the  Judgment  (if  correctly  entered)  contained  the  proper  order.  The  defend- 
ant Bhould  l>e  Berred  personally  with  a  copy  of  the  Jadgment.  A  transcript 
aerred  on  the  defendant's  attorney,  with  a  personal  demand  upon  the  defend- 
ant, was  msufBcient  (Fero  v.  Fan  iJrra,  9  How.  148). 

b.  Where  a  Judgment  requires  a  part;y  to  execute  an  assignment  or  coDTey- 
ance  and  an  instrument  in  proper  form  is  tendered  to  him,  he  is  boand  to  exe- 
cute 't,  althoaKh  it  has  not  been  submitted  to  the  conrt  or  Judge  for  approval 

S^iBiker  y.  HiOhome,  0  Bosw.  TlOV  And  the  deed  need  not  neoesaarily  be  ten- 
erad  for  execution  Mmullaneously  with  theBerviceof  acopy  of  the  judpnent, 
lis  tender  at  any  time  after  Bervice  of  a  copy  of  the  Judgment  ia  sufflclent  to 
put  the  party  refusing  (o  execute,  in  contempt ;  the  absence  of  a  seal  on  l^e  i* 
atrument  tendered  or  of  a  commiasioner  or  attesting  witnesa  is  no  eicuse  fbt 
not  execnting  the  deed  {Mifrrii  t.  Waltk,  11  Abb.  8^). 

e.  Beddes  Berrlce  on  the  defendant  of  a  copy  of  the  judgment,  there  most  Iw 
a  demand  and  refusal  to  comply  with  the  Judgment,  to  authorize  pioceedlngs 
for  a  contempt  {Oray  t.  Owfe,  21  How.  ^S,). 

d.  An  attachment  Ibr  disobedience  of  an  injunction  enjoining  a  parHcnlBr 
act  is  a  proceeding  on  the  judgment  and  will  not  be  granted  where  defendant 
hu  appealed  and  given  security  staylnK  proceedings  on  thejodgment  {Bovti. 
Beanns,  11  Abb.  iS>. 


§  286.  [241.]  (Am'd  1849.)  Tht  diferent  kmdaof  execvr 
Hon. 

There  shall  be  three  kinds  of  execution  ;  one  aj^ainst  the 
property  of  the  jndgment  dc^btor ;  another  against  his  parson ; 
and  the  third  for  the  delivery  of  the  poflsesBioa  of  real  or  per- 
sonal property,  or  snch  delivery  witli  damages  for  withholding 
the  same.  Tbey  shall  be  deemed  the  process  of  the  conrt,  but 
they  need  not  be  sealed  nor  subscribed,  except  as  prescribed  in 
section  289. 


§  287.  [242.]  (Am'd  1851,  1852,  1862.)  To  what  counties 
exeoiUion  may  he  issued.     Moecution  against  married  woman. 

When  the  execution  is  against  the  property  of  the  judg- 
ment debtor,  it  may  be  issued  to  the  sheriff  of  any  connty 
where  judgment  is  docketed.  When  it  requires  the  delivery 
of  real  or  personal  propei'ty,  it  must  be  issued  to  the  sherifiF  of 
the  county  where  the  property,  or  some  part  thereof,  is  situ- 
ated. EzecntioDs  may  be  issued  at  the  same  time  to  different 
counties. 
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§  S88.]  Exsxnmo:T  xquxcst  thb  febsoit.  62T 

Real  property  adjndged  to  be  sold,  must  be  Bold  in  the 
conDty  where  it  lies,  hj  the  sheriff  of  the  county,  or  by  a  referee 
appointed  by  the  conrt  for  that  pnrpose;  and  thereupon  the 
sheriff  or  referee  mnst  execnte  a  conveyance  to  the  purchaser, 
Thich  conveyance  ehall  be  effectual  to  pass  the  righta  and 
iutereete  of  tiie  partiea  adjudged  to  be  eold. 

An  execution  may  issue  against  a  married  Toman,  and  it 
ehall  direct  the  levy  and  collection  of  the  amount  of  the 
jndgment  against  her  from  her  eeparate  property,  and  not 
otherwiae. 

a.  An  execation  wUcli  directs  the  sdEiire  of  real  propertj,  In  a  count;  in 
vfalcb  the  judgment  hu  not  been  docketed  li  Irregulftr ;  but  such  an  execution 
against  personal  property  onlv  is  re^lar,  and  the  court  will  permit  an  execu- 
tion to  be  amended  by  strlbing  out  the  direction  to  seize  real  property 
[Sl^i^mi  V,  Brooming.  1  Code  Rep.  128),  or  the  court  may  order  a  new  tmn- 
Knpt  to  be  filed  and  the  Judgment  docketed  nunepro  btM  {BatA  r.  SMatt,  6 


....        _  a  Judgment  for  plainUff  in  an 

a  tort  against  husband  and  wife,  execution  maj  be  issued  agdnst 
the  property  of  both  and  if  returned  unsatifQed  an  execution  ag^nst  the  per- 
sona of  both  may  Ibbub  (MarA  r.   ftttor,  30  Barb.  60fl ;   and  s"  "-'— 

Waat,  2  Hilton,  181 ;  CharUt  t.  LowmgUvi,  20  How.  38). 

Bee  Laws  1860,  ch.  BO,  18S2,  ch.  173. 

I.  A  jndgment  for  « 

.-lion  against  t 

SM,  "«(«}' 

<L  The  provision  that  the  eiecution  against  a  nnarled  woman  shall  direct 
the  levy  and  collection  out  of  her  separate  estate  is  directory  merely  (TTWipsen 
T.  Bargent,  IB  Ahb.  4SZ). 

».  The  eiecution  against  the  property  of  a  maiiied  woman  should  direct 
that  it  be  levied  of  her  separate  property  (Boldufn  j.  Simmel,  IS  Abb.  854^ 

Bee  Role  7S. 

g  288.  [2'^.]  (Am'd  1849,  1862.)  Etoeoution  againtt  th« 
person,  in  what  caaof,  and  token. 

If  the  action  be  one  in  which  the  defendant  might  have 
been  arrested,  as  provided  in  section  179  aud  section  181,  an 
execution  against  the  person  of  the  judgment  debtor  may  be 
ieeued  to  any  county  within  the  jurisdiction  of  the  court,  after 
tho  return  of  an  execution  againat  his  property  uuBatisded  in 
whole  or  in  part  But  no  execution  shall  issue  against  the  person 
of  a  jndgment  debtor,  unless  an  order  of  arrest  has  been  served, 
as  in  this  act  provided,  or  unless  the  complaint  contains  a  state- 
ment of  facts  showing  one  or  more  of  the  causes  of  arrest  re- 
quired by  section  179. 
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Kgwnsl  Uie  pereoD  may  is 


e  only  where  an  order  of  arreat  lias  been 


it  mentioned  in  section  179.  W 
ordor  of  arreat  baaboen  iMued  and  served  before  Judgment  and  ianot 
or  where  the  complaint  states  fticts  showing  a  caose  of  arrest,  then  o: 
ment  for  the  plaintiff  and  execution  against  the  penon  of  the  defenc 
tnrned  unsatisfied,  an  execution  against  the  peraoa  may  issue  of  cou 
withont  any  order  of  Ibe  court  or  a  judge  or  enuyin  the  Judgment  (f 
T.  BelbxM,  14  Abb.  897 ;  33  How,  ei ;  AlaeU  v.  Oartia,  16  Abb.  } 
How.  166 ;  MtAaer  v.  Koener,  IS  Abb.  341,  note;  22  How.  190;  fiuR  v.  J 
Abb.  241 ;  IIou>  T.  Frmr,  id.  note  ;  31  How.  S4.1 :  and  see  Alien  t.  8a 
Abb.  102 :  B}agkt  t.  Lmtaaeorth,  G  Doer,  123 :  f>int«Jiv.  Bmun,  17  Ei 
DeUimater  t.  AuMtU,  3  Code  R  147  j  4  How.  234 ;  Burkle  v.  EO*,  i  Ho^ 
1  Code  R.  148 :  J/tikt  v.  Bdgerlon,  8  Abb.  230,  5  Duer,  681 ;  Sg«ire  v.  1 
Code  R.  117 ;  f7ACTi<y  v  Garbttii,  0  How.  467 ;  Ginodtio  t.  Figari,  3  Ab 
4  B.  D.  Smith,  SS7 ;  Lttaeg  r.  Sanders,  8  Abb.  170 ;  13  How.  35 ;  Lork 
Ogke,  18  How.  40 ;  AmpAny  t.  Brivm,  IT  How.  481 ;  Kendenburgh  t.  i 
18  How,  469 ;  SMi  v.  UeMaJion,  10  Abb.  108 ;  81B ;  Qxnum  t.  Van  Bm 
1  Code  R  88  ;  CrmMa  y.  Broum,  17  How.  OS).  These  dednons  wen 
prior  to  the  amendment  of  this  section  In  1863.  That  amendment  (I 
MuWnce  in  the  section)  seems  to  confirm  theM  decisions. 

b.  Where  a  defendant  has  been  arrested  in  an  action  anlhorixing  his 
and  h«  is  released  from  arrest  on  givinr  soeurity,  be  is  not  thereby  i 
from  an  execution  aninst  his  person  (JumcA  t.  X«omu,  23  How.  484:  1 
MB). 

c  The  bet  that  a  pnr^  arrested  before  Judgment  has  giTen  bail,  wfa 
JoBlIfled,  does  not  estop  him  from  insisting  that  he  la  not  liable  to  an 
tlon  on  the  Judgment  against  his  person,  nor  prevent  his  haring  si 
ecution  set  aside  if  Improperly  issued  {BrUgeicaier  Faint  Co.  v.  Mi 
IS  Bow.  12  \  Xoort  t.  CUsm^  iid.  474 ;  see,  howerer,  CrowtU  t.  Bn 
id.  68). 

i.  Alter  a  defendant  has  been  arrested  pending  the  action  and  the  01 
arrest  is  vacated  on  motion,  be  Is  not  U^e  to  arrest  on  ezecaUmi  becw 
inry  have  found  him  guilty  of  fraud  in  contracting  the  debt  (£MIs  v.  AJ 
Abb.  62 1  see  Keteh  v.  Loomit,  23  How.  484 ;  14  Abb.  428). 

s.  tn  an  action  to  compel  llM  delivery  of  spedflc  penonal  proper^,  t 
cution  against  Cbe  person  cannot  inue  nnkas  an  order  of  arrest  wae  )ai 
served  beforeJudgment(nirKAaMv..B«ar>iM,14Abb.3a7i  23  How.  4S 
proved  at  general  term,  see  16  Abb.  109). 

/  On  ajudsment  in  an  action  to  recover  possesion  of  real  nmpei 
cwmagea  for  me  detention  an  execution  against  the  person  may  inue  ( 
T.  Carpenter,  30  Barb.  61 ;  but  not  on  a  Judgment  in  an  action  to  recof 
session  of  real  property  merely ;  (see  WuUefbm  v.  Pibg«n^  18  Bail).  ^ 
How.  87;  AwAt.  MuOm,   13  Abb.  342). 

g.  In  a  case  prior  to  the  amendment  of  1863,  held  on  a  Judgment  ; 
plaintiff  in  an  action  to  set  aside  a  conveyance  as  fraadalent  against  cr 
nn  execution  cannot  isane  against  the  pemn  vrithoat  leave  of  tlM  cooi 
Mt(  V.  Taamaiisii,  14  Abb.  188;  33  How.  244). 

K  To  Justify  the  issuing  an  execution  against  the  person,  it  Is  not  ne 
that  sixty  dayx  should  intervene  between  the  Issuing  of  Uie  eiecutlon 
property  and  the  execution  ag^nst  ^e  person.  It  is  enough  that  thef 
been  actually  returned  by  the  sheriff,  when  he  has  acted  bmafi/le  {fWct 
^irfon,  S  Abb.  230 ;  6  Dner,  681).  Nor  is  Uneccsaarythat  Uieexecatlon: 
tlio  pti^pertT  should  be  issiied  lo  Ifae  sheriff  of  Um  coon^  where  Xba  p 

£  The  IssoinK  am  execntioD  against  tbe  peraoD  befbra  the  retnm  of  t 
cntion  ag^nst  the  property,  i*  aa  irregularity  merely,  and  does  not  mi 
execntitm  against  Ui«  person  -nAA  (Btniek  r.  Oner,  4  Bosw.  884).    Wh< 
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§  888.]  EzicoirnoK  AaArasr  thx  fsbsoit. 


It,  BEBCmtlou  BBsimt  pOTBOn  of  «  mauled  wtmuL — AnexecnUon  mA^u- 
Boe  against  the  person  of  a  marriM  woman.  Wbero  In  an  action  for  in  assanlt 

against  hf&mtioU,  shemBiried  aDcr  Judgmenl  aguinBi,  her,  on  Ntumoranex- 
ecDtinn  agunat  her  property  unBaliafled,  an  exetution  was  issued  agaiiiBt  her 
ptTSon:  on  motion  before  lion.  C.  P.  Daly,  first  judge  of  the  New  York  Com- 
mon Fleas,  he,  oq  careful  review  of  the  authorities,  held,  (I),  that  the  execu- 
tion was  properly  iesuod  without  making  the  huaband  a  party  {Coopers.  Uun- 
«&>»,  A  East.  G21V  (2),  that  it  was  in  the  dlBcr^llon  of  the  cuurt  to  discharga 
or  refuse  to  discharge  a  married  woman  out  of  custody.  (3),  that  the  court 
would  order  the  discharge  only  in  those  cases  where  it  appeared  that  the  mar- 
lied  woman  hod  no  separate  estate.  In  that  esse  it  appearing  the  defendant 
had  a  separate  estate  the  Judge  refused  to  order  her  discharge  (Fi'fft'nT  8ult»r, 
MS.  Osbom  E.  Bright,  Esq.,  who  ap[>eared  for  the  plaintiffclted  the  following 
aothorities :  Cro.  Jac  323 :  Buller,  28 ;  8  Haule  &  B.  S57 ;  PiOt  v.  MUter,  3 
Btra.  1187 ;  1337 ;  Tieiggt  t.  Twigg»,  2  M.  &  Ry.  128  n.;  Benyon  t.  JoTiet,  15  M. 
&  W.  566 ;  Com'wtOth  v.  EadUn,  B  Pick.  B62 ;  MeKimtry  r.  Darii,  3  Cow- 
en,  839;  CAoUt.  HHKVin,  6Hoore,  128;  to  which  we  would  add  MeteaV -v. 
SsDto,  SD.  AR«;  Thorpf.Argla.lli.&'L.ml;  Enaniy.  CAiifcr,  6  Dow!. 
140 ;  JBJuandf  t.  Hartyn,  31  Law  Jour.  Q.  B.  86 ;  3  L.  M.  &  P.  699 :  Clancy's 
Rights  ofHarried  Women,  ch.  6 ;  HoBingdaU  v.  Lloyd,  1  Horn  &  Hnil  119 ; 
Briefs  Prac  858). 

b.  When  exoontlon  may  laana  agalnat  the  person  of  tlie  plolntllC — A. 
plamtiffwho  fsjls  in  on  afUon  in  tort,  in  which  tlie  defendant  was  liable  to  er- 
rest,  is  liable  (o  an  eiecution  against  his  peraon,  although  the  defendant  was 
not  in  fact  arrested,  and  no  order  has  been  made  for  the  defendant's  arrest,  or 
for  an  ezecntiua  against  bis  person  (KioppenJntrgh  v.  A'e^fut,  4  Band.  6S5 ;  Gar. 
um  V.  Fredand,  0  How.  ZiS). 

e.  BxecnUon  agaiaat  the  penon  on  jnatloa'a  Jndsment — An  execution 
o^^nst  the  person  may  issue  out  of  the  common  pleas  on  a  Judgment  of  tha 
rnarine  court,  after  a  transcript  of  such  Judgment  has  been  flled  with  the 
county  clerk  (Oi/ioeMo  r.  Figari,  2  Abb.  IM  ;  4  E  D.  Smith,  227 ;  fliifl  t.  Ho- 
Malum,  10  Abb.  319 ;   Waiting  t.  Palruim,  16  Abb.  362). 

d.  To  Juslltr  the  arrest  of  a  defendant  on  an  execution  issued  upon  a  Judg- 
ment obtained  in  a  district  court  in  the  city  of  New  York,  the  Justice  most 
state  in  the  Judgment,  and  enter  in  bis  docket,  thai  the  defendant  is  subject  to 
arrest  and  impr&onment  {Oarpenter  v.  W^tl,  18  How.  400).  Where  subse- 
qnenl  to  a  juagment  for  plaintiff,  wbtrh  did  not  show  any  right  of  arrest,  the 
pl^tiff,  on  an  affidavit  that  the  demand  upon  which  Juagment  was  rendered, 
was  Sot  moneys  recetred  in  a  fiduciary  capacity,  obtained  an  order  that  an  ex- 
ecution issue  against  the  person  of  the  defendant  ^  held  that  such  order  the 
execntion  issn^  pursuant  to  it  were  Toid.    (Id.) 

e.  The  tnatine  court  of  the  city  of  New  York  cannot  issue  an  execution 
against  the  person  ( The  Ptopld  t.  Smilh,  0  How.  464). 

/.  The  execution  on  a  justiees'  Judgment,  of  which  a  transcript  has  been 
flled  in  the  Common  Pleas  wiH  not  be  eel  aside  on  motion  for  an_y  irr^n- 
larllies  in  the  method  of  obtaining  Judgment.  The  remedy  for  such  irregular- 
itica  ia  an  a|^)eitl  from  the  J  udgment  ( ivMHng  y.  Putnam,  16  Abb.  S82). 

g.  BOsot  of  aiTsat  on  t&e  jnd^nent.— The  effect  of  Uklng  the  body  of  ft 
party  In  execntion,  is  as  a  general  rule,  a  salisfiiction  of  the  Judgment  (1  Cov. 
H 1  9  Wend.  341 ;  11  (A.  41 ;  5  A.  SB-340).  But  if  the  party  die  In  executi<m, 
or  I*  rescued  or  improperly  diacharged,  a  new  execution  may  issue  (ffMsm  ▼. 
Olim^trtaia,  8  Corns.  381  j. 

A.  IMsobaige  from  arrest  on  azaontion. — A  defendant  arr««ted  on  an  ex»- 
cutton  against  the  person,  may  be  discharged  l^  paying  the  amount  of  the  lerj 
to  the  sheriff  or  the  pMntitra  attomer.  But  the  sheila  cannot  discharge  the 
party  arrested  on  his  giving  security  [6  Cow.  405 ;  1  tft,  46 ;   6  Wend.  307 ;   ft 
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S30  OHABOINO  IS  EXKCUnOM.  [§  288. 

Jdtaia.  S68).  And  tlie  attorney  hu  uo  power  login  a  diKham  except  on 
•O  ftctiul  pftvm«nt  (8  Jobos.  361  j  Hib.&l;  31  Wend.  863 ;  7  (S)w.  739).  It 
b  no  grouna  for  dischnrKing  one  of  several  defeodants  from  ui  arrest  on  oxe- 
CQtion,  that  at  the  time  uie  execution  naa  delivered  to  tlie  Bheriff',  instnictions 
vere  given  talm  not  to  ureBt  tlie  other  defendants,  and  that  the  nheriff  baa 
acted  on  anch  InBlnictionB  {Falce  v.  EdgerUm,  S  Alib.  23S ;  S  Duer,  681.) 


a.  The  t&kiag  in  execuUon  the  body  of  a  coonly  treagurer  at  the  rait  of  the 
Btale,  does  not  affect  the  action  &t  the  Bait  of  the  eountj  (Saptnitan  of 
LiviagtlaTi,  Y.  While,  SaTiaih.  1%). 

b.  A  Tolnntarr  diwrharge  of  the  party  arrested  is  a  discharge  of  the  judg- 
ment (S  Johns.  864 ;  8  Cow.  171 ;  S  Wend.  184).  If  a  party  is  diachai^  on 
the  ground  of  irregularity  in  ttie  execution,  n  new  eiecution  may  issue  on 
the  Judinnent  (S  Wend.  00 ;  8  Adol.  &,  El.  N.  S.  1 ;  OinoAio  v.  f^gari,  2  Abb. 
185 ;  4  E.  D.  Smith,  237).     Bee  CMrging  in  executUm,  infVa. 

0.  Where  an  -eiecutiou  against  the  person  is  improperly  or  irregularly 
Issued  the  remedy  it  would  seem  is  on  a  motion  to  set  aside  the  execution, 
but  mniUt,  a  party  arrested  under  sucli  an  execution  may  be  discharged  on 
habeas  corpus  (see  ThePaopley.  Ffiiifff.de  Barb,  7816  Abb.  STj  10  How.  310; 
see  however,  Wilay.  Brvwn., 8  Barb.  37).         , 

i.  Jail  libextlBa.—If  the  defendant  do  not  discharge  the  eiecution,  he  may 
be  admitted  to  the  liberties  of  tlio  jail,  on  executing  a  bond  to  the  sheriff  (2 
Ra438;19JohBs.238;7A.  168:6t».  131  US  tA.  206;  12  &.  88).  The  lib- 
erties of  the  city  of  New  York  are  "  sil  the  city  and  county  of  New  York" 
(LawB  184S,  Ch.  33).  In  other  counties  (with  some  exceptions)  the  liberties  are 
designated  by  the  county  courts  of  each  county,  and  are  not  to  exceed  500 
acres  in  extent  (Laws  1^1,  ch.  21),  Erie  (Laws  1861.  p.  61),  Rensselaer  (Laws 
1830,  ch.  252),  Onondaga  (Laws  1851,  ch.  202),  Schenectady  (Laws  18S0,  ch. 
244),  Allegany  (Laws  1831,  ch.  217),  Dutchess  (Laws  1861,  ch.  180),  of  Kings 
Include  town  of  Flatbush  and  Brooklyn,  exclu^ng  so  much  as  whs  former^ 
Bnshwick  and  WUlianuburgh  (Lavrs  1831,  ch.  317 ;  OAantberlaia  j.  CampiidL 
89  Barb.  640). 

e.  The  provirions  of  2  Rev.  Btat  31,  g  1,  providing  for  the  dischai^ge  bv  tha 
court  of  an  imprisoned  debtor  on  BubmittinK  to  an  examination,  Ac,  held  lo 
apply  as  well  to  debtors  on  the  limila  as  to  thoee  in  close  custody  {Carrum  \, 
Eterm,  36  How.  84 ;  overruFg  Comatock's  case,  16  Abb.  283  j  25  How.  429). 

/  Defendants  against  whom  Judgment  is  obtained  00  any  bond  given  under 
the  act  to  suppresg  intemperance,  or  for  any  penalty  luciirred  under  that  act, 
are  not  entitled  to  jail  liberties  (Iawb  of  1867,  vol.  2,  p.  416,  g  82). 

g.  The  court  cannot  order  the  aheriff  to  accefit  ball  for  the  loil  liberties 
(Sartu  V.  Mereeqtttt,  9  How.  188).  If  tlie  sheriff  improperly  refuse  bail  tha 
remedy  is  by  action.  (Id.) 

h,  Aaelniment  of  bond  for  jalt  llbertiesofter  death  of  sheriff  (Afd^^isaiiT. 
Barnard,  ^  Barb.  «1S). 

C  Charging  In  ezacntioii. — When  a  defendant  against  whom  an  order  nt 
arrest  has  been  obtained  is,  at  the  time  Judgment  Is  tendered.  In  custody  of 
the  sheriff,  the  plaintiff  must  choree  him  in  execution  within  three  mtmtha 
from  the  lost  day  of  the  term  next  ibllowing  thnt  at  which  Judgment  Is  obtained. 
If  the  defendant  is  surrendered  in  dischai^e  of  his  bail,  he  must  be  charged  in 
eiecution  within  three  months  aher  his  surrender,  and  in  sU  cases,  as  it 
would  seem,  within  three  months  from  the  return  unsatlafled  of  an  eiecution 
Bgunst  the  propertjr  of  the  defendanL  A  n^ect  lo  cliarge  the  defendant  in 
execution  enlitlea  him  to  apply  for  a  tuperaedau  to  be  dlschargiiid  t^om  cua- 
tody  (2  R  B.  tS56,  gg  36, 37).  Atlcr  ajudgment  debtor  has  "  remained  charged 
in  execution  thirty  days  from  the  dale  of  his  Imprisonment,"  the  judgment 
creditor  may  by  a  written  notice  require  tfie  sheriff  to  discharge  him;  and 
thereupon  the  sheriff  may  discharge  him.  He  cunnot  be  again  arrested  on 
liie  same  judgment ;  but  the  judgment  creditor  "may  have  the  same  dvil 
remedies  to  enforce  payment  of  the  Judgment  upon  which  such  execution  was 
issued,  and  as  kf  such  execution  had  not  been  issued  "  (Laws  I8S7,  ch.  427). 
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d1^  that  the  bail  Eave  been  eioner- 
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la  not  obtaining  judgment  within 
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583  voBU  or  exbodtiov.  [§  S89. 

3.  If  it  I}e  agaioat  the  person  of  the  jndgment  debtor,  it  Bhall 
require  the  officer  to  arrest  anch  debtor,  and  commit  bim  to 
the  jail  of  th«  conatj',  until  be  aball  pay  the  judgment  or  be 
discharged  according  to  law. 

4.  If  it  be  for  the  delivery  of  the  poseeeuon  of  real  or  per- 
sonal property,  it  shall  reqnire  the  officer  to  delirer  the  possea- 
DioQ  of  the  same,  particularly  deecribing  it,  to  the  party  en- 
titled thereto,  and  raay  at  the  eaine  time  require  the  officer  to 
satisfy  any  costs,  damages,  or  rents  and  profits  recovered  by 
the  same  judgment  out  of  the  personal  property  of  the  party 
against  whom  it  was  rendered,  and  the  v&lne  of  the  property 
for  whicb  the  judgment  was  recovered,  to  be  specified  therein  ; 
if  a  deliveiy  thereof  cannot  be  had;  and  if  snfficient  personal 
property  cannot  be  found,  then  out  of  the  real  property  be- 
longing to  him  on  the  day  when  the  judgment  was  docketed, 
ur  at  auy  time  thereafter,  and  shall  in  that  respect  be  deemed 
an  execution  against  property. 

a.  An  exocatlon  n: 

led  apoii(JItniAam\ , ...,     ,    _ 

place  for  its  return  {Falu  r  BdgerUm,  U  Abb.  229 ;  S  Duer,  681).  It  la  safflcteut 
If  ituibatantiallj'follow  theiermBof  tlie  Btstute,  and  unr  defect  in  ite  form 
tnay  be  amended  (Fieree  v.  Cram,  4  How.  357 ;  8  Code  R  SI ;  Park  t.  ChunJi, 
5  How.  S81 ;  1  Code  B.  N.  8.  47). 

b.  An  bT^uUHtj  In  an  execution  which  would  be  omendible,  can  onlf  be 
taken  advantage  of  by  the  execution  debtor  {Btrry  v.  iit£^,  2Bacb.  307; 
Grotterutr  v.  Hunt,  if  How.  855 ;  Oatfey  t.  Btektr,  3  Cow.  454 ;  AbOt  v. 
Wetieitell.  15  Abb.  380).  An  execution  on  ajudmant,  hy  confeaalun.  will  not 
be  set  aside  at  the  instance  of  creditors  because  It  waa  issued  before  the  mattii- 
f,ty  of  Ihe  note ;  nor  U  it  a  subelanlial  defect  In  tUe  execution  that  il  describes 
the  Judgment  to.have  been  obtained  In  an  action  (/&)J«y  t.  iVntoit,  14  How. 
20;  ulS  aee  OaJclej/ V.  Beek^,  2  Cow.  «»). 

e.  As  to  the  form  of  an  execution  to  collect  an  inetallment  dne  on  ft  judg- 
_  ment  bj  confession,  aoe  g  884 ;  and  after  an  attachment,  anit,  p.  436,  & 
<  d.  Where  the  execution  recited  that  the  ludgment-roU  ww  ftled  bi  the 
office  of  the  Clerk  of  the  City  and  county  of  Hew  York,  instead  of  reciting 
as  the  fact  was  that  a  transcript  of  the  J  udgment  was  so  filed,  held  that  the 
execuUoD  might  be  amended  so  as  to  malte  It  confoim  lo  the  &ct  (AMi  r. 
Wetteraii,  15  Abb.  330). 

«.  A  judgment  iseued  out  of  the  supreme  court,  upon  a  judgment  recorered 

in  a  court  of  conuBon  pleas,  la  absolutely  void  (Clia-kt  v.  M^er,  18  Barb.  iftt). 

/.  ExaoBtloo  acaliiBt  ecKoontoi*  or  admlntatxatorft — Execultona  against 

' —  ~r  administrator  should  not  issue  until  hia  account  bas  been  i — 


dered  and  settled,  or  unless  bv  order  of  surrogate.  And  if  issued  after  Uie 
Bettlemeut  of  account  then  only  for  the  proportion  of  assets  applicable  loinde- 
nieot(aRB.88,  §82;  3  Abb.  437;  II  How.  136;  10  How.  217;  88  Wend.  CT; 
13  WeDd.64S;  8  Wend.  448;  487;  2  Bradford,  fiur.  34). 

g.  An  execution  against  property  on  a  Judgment  against  executrnv,  moat 
direct  the  sheriff  to  collect  the  Judgment  out  of  the  personal  estate  of  the  tea- 
tator,  naming  him,  in  the  hands  of  die  defendants  as  his  executors.  It  is  not 
enough  in  such  a  case  that  in  the  esecutiun  (be  defendanla  are  d 
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the  defendant's  accounts  Lave  been 
to  procure  an  order  of  the  surrogaU 
But  the  eiecution  can  iwne  only  for 
!  settlement  of  Bucb  accounts,  to  have 
[cable  to  the  Judgments"  (2  R.  B.  H8. 
.tut«a  is  Mill  operative  (Code,  g  471 ; 
And  extendi  to  debts  contracted 
jtate  (OffoUt  T.  Thomptan,  5  Surrogate 


;  if  Dot  necessary  (although  It  Is  better 
,  the  person,  the  nature  of  Uie  action 

Barb.  441).  Nor  is  it  uecessaty  to 
tt,  namely,  the  nature  of  the  action 
ropertj  unKatisSed;  it  ia  sufflcient  if 

Selden,  2081.  Ad  eiecution  against 
IS  prescribed  Id  section  389,  and  com- 
dant  "  to  the  Jail  of  said  county  of  M., 
ording  to  law,"  the  words  "  or  be  dis- 

sheriff  discharging  a  prisoner  airest- 

in  escape.    (Id.) 

—Where  the  eiecution  is  issued  in  an 

which  only  one  of  the  defendants  has 

may  be  in  form  against  i>oth  the  de- 

direcdon  to  the  sheriff  not  to  levy  on 

irved  (3  R  8. 377,  ^  3). 

two  Joint  debtors,  has  been  levied  np- 

aintiff  will  not  be  allowed  to  counter- 

the  purpose  of  making  a  levy  up- 
bnduit  {MeCluiin  v.  MeKetm,  2  Due- 


priority  over  an  attachment 
ent  is  also  for  a  Joint  debt 


attachment 


To  ha  returnable  in  sixty 


ible  witliin  eizly  days  after  ila 
srk  with  whom  the  record  of 


1  should  remain  in  the  hands  of  the 
«  sooner  compelled ;  but  the  officer 
if,  1  E.  D.  Smith,  415 ;  ^pmeer  v.  Oay- 
X  Is  bound  by  law  to  return  an  execu- 
itatute,  at  his  peril.  If  he  neglects  it, 
nt  OT  an  action,  at  the  election  of  the 
!u  is  OD  the  sheriff  to  excuse  the  de- 

irn  process  to  the  proper  office,  either 
t  mar,  at  the  request  of  the  attorney 
i  audi  attorney.  If  the  process  be  re- 
Uie  poitage  on  the  letter  inclosing 
bound  to  pay  the  postage  on  a  letter 
Bow.  203 ;  Laws  1850,  c  830,  g  S). 
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531  EXISTINU   LA  Wi   AS  TO 

a.  Where  a  slieriff  neglects  to  collect  mid  return  nn  execation  i* 
time  prescribed  by  law,  he  is  lUbte  to  the  plaintilT  in  the  judgmeDi 
daioages  auetainea  by  bU  neglect,  unless  be  can  Bbow  that  tbe  defe 
tbe  execution  bad  no  property  out  or  wliicb  the  debt  could  be  collect 
num  T.  (JwJKfl,  38  Bnrb.  (10 ;  /Tumpflrqi  r.  Hal/torn,  28  Barb.  278).  Ii 
action  the  iuD')unt  of  Itie  judgment  la  the  mnoaure  of  dura  ages.  Tbe 
iiction  huving  accrued  is  not  divrsled  by  au  appeul  from  the  judgment 
Ptopb  V.  Lett,  31  Barb.  131).  The  attorney  for  the  execution  creditor 
lend  tbe  time  for  tbe  Blicriff  to  (nitect  tlie  execution  ;  such  extensiou 
liHcatioD  of  tbe  Hherin'  (see  Humpbrq/  v.  Ualbora,  S8  Barb.  2~9 ;  &ni 
fiH  to  li  ihilitj  of  iheriff  for  not  retumini'  execution  see  Bioeeiif  v 
M.  Y.  481). 

b.  Executions  on  judgments  of  a  District  court  of  New  Tork  Cl1 
Marine  court  where  a  transcript  has  been  filed  in  New  York,  Aould  b 
fible  to  the  Cletk  of  New  York.  Common  Pleas. 

0.  A  judgment  against  a  slieriS'  for  not  reluming  an  execntion  is  no 
fsciion  ol  the  judgment  on  which  such  executinu  issued  {Baitr  y.  J 
Barb.  634). 

d.  The  omission  of  the  sheriff  to  endorse  upon  the  execution  tlie  pi 
tarn  before  it  Is  filed  is  amendnble  nuitc  pro  tunc  ader  the  filing,  but  1 
iff  must  pay  the  costs  of  the  motion  to  amend  (HiU  v.  Ayer,  19  Ho 
Abb.  220). 

e.  Tbe  supreme  court  has  power  to  authorize  a  sheriiF  to  witbdn 
the  files  an  execution,  and  to  cancel  a  return  of  nulla  bona  made  tbere 
itr  V.  BimUnger,  4  Eem.  270). 

Bee  Rule  a 

§  291.  [3+6.]  (AmM  1S49,  1S51.)  Eelsting  laios  ^< 
to  execution  continued  unl'd  othermse pro-euU'i. 

Until  otherwise  provided  by  tlio  legialatnre,  the  ei 
pniTJEions  of  law,  not  in  cnnflict  with  this  chapter,  re!a 
executions  and  their  iiicidente,  the  properij  liable  to  e 
execntion,  the  sale  and  redemption  tliereof",  the  powe 
rights  of  officers,  tlieir  duties  thereon,  and  the  proceed! 
enforce  those  duties,  and  the  liability  of  their  saretie? 
apply  to  the  executions  prescrihed  by  this   chapter. 


g.  Sheriff  boundto aiiforo«ezecnttoa — Wlicre  the  execution  is  re 
tts  (ace  and  there  Is  no  defect  of  jurisdiction  neither  irregularity  n 
la  issuing  the  execution  will  justify  the  sheriff  in  neglecting  or  refuai 
ecule  it  (Frendi  v.  WOUt,  4  Bosw.  64B),  otherwise  if  Uie  execution  lay 


h.  Wben  azecntloD  ma;  bs  levl«d.— The  execution  cannot  be  lei 

Sunday  (IR  8,  675,  §69). 

«.  'WHat  attomoy  may  Issue  execntion.— An  execution  may  be  i 
an  attorney  other  than  the  one  by  whom  the  judgment  was  recoyercd 
DuAertUTi,  1  Duer,  679). 

k.  Priority  of  «xaoiition«.—'Wliere  scycral  executions  are  issuct 
the  same  defendant,  that  which  h«sl>een  first  delivered  to  the  sheriff 
flret  esec'iled,  and  shall  have  prerorcDce,  nut  withslAnding  a  former  le 
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r  execution ;  but  if  a  levy  and  rale  Bhali  have  been  made  nnder  raeh  olher 

on,  bcrore  an  actual  levy  under  the  execution  first  deliTered,  the  latter 

le  He  priority  {Peek  v.  Tifunj/,  2  Coidb.  451). 

'here  Uiere  are  two  eiecutions  In  the  slierifFs  hands  o  Bale  on  the  Junior 

ralid,  but  the  proceeds  must  in  the  first  place  be  applied  to  the  senior 

ion  (fiJnw  V.  Sie/umlton,  5  Barb,  385). 

SRMAHT  EXECUTION. — The  mere  aquieecence  of  an  execution  creditortn 

ay  of  a  sheriff  in  selling  under  an  execution,  where  the  creditur  docs 

ect  such  delay,  docs  not  render  the  execution  dormant  as  to  subsequent 

but  delays  directed  by  the  creditor,  render  the  execution  dor- 
is  lo  subsequent  purchasers  and  mortgagees,  as  well  as  cxeciUioDS 
won  T.  Van  Vechlen,  S  Abb.  459).  But  if  a  judgment  creditor  after  exe- 
issued  instructs  the  sheriff  to  levy,  merely  for  the  purpose  of  securing 
rence  and  to  leave  the  debtor  in  possession  of  tlie  property  seized,  such 
ion  ttecomes  dormant  (Dunderdaie  v.  Stiurfstre,  13  Ab^llfi).  A  sheriff 
;  several  executions  against  the  same  debtor,  received  at  different  times, 

be  required  to  treat  those  first  received  as  dormant,  merely  because 
intiff  therein  gave  to  the  sheriff  a  written  consent  that  he  miglit  ad- 
I  sale  under  tliem  for  forty'Seven  days  after  their  return-day,  there  being 
semenl  giving  lo  Uie  debtor  a  delay,  or  the  use  or  benefit  of  the  prop- 

the  meantime  {Palon  v.  H'ettentelt,  2  Ducr,  362). 

sale  made  ostensibly  under  donnrint  executions,  while  another  execu- 

in  the  hands  of  the  sherifl',  ia  valid  lo  vest  a  title  in  the  purchaser  {EieA- 

AUea,  3  £.  D.  Smith.  SDS).    The  plaintiff  in  the  other  execution  may 

le  proceeds  of  the  sale  applied  to  his  execution.    {Id.) 

he  doctrine  of  the  subject  of  dormant  executions  does  not  apply  to  real 

[Muir  v.  LeUeh,  7  Biu-b.  a41 ;  see  ante,  SIS,  d.y 

Mttli.ar  removal  of  aberlff. — If  the  sheriff  die,  or  be  removed  fhnn 

lefore  the  execution  is  satisfied,  his  under-sheriff  is  required  to  proceed 

1,  in  the  same  manner  as  the  sheriff  might  have  done  (3  B.  fi.  874,  §g  dS, 

10  Wend.  562). 

lerlfTa  feea  and  poundage.— The  only  law  regulating  sheriffs'  fees  in 
^ions  is  contained  in  the  revised  statutes  12  R  S.  845,  g  38 ;  Seaedict  j. 
ter,  14  How.  588). 
he  sheriff  may  also  levy  his  fees  and  poundage  for  collecting,  on  $250 

2  cents  and  0  mills  per  dollar;  and  for  every  dollar  above  ^0,  1 
id  2i  mills  per  dollar.  For  advertising  sale,  $2';  and  if  the  execution 
ed  or  settled  after  sale  advertised  and  before  sale ;  %\  ;  mileage  6 
ler  mile,  for  going  only,  to  be  computed  ftom  tike  court  house  of  the 

u  a  levy  being  actually  made,  the  sheriff's  right  to  pounds^  attaches 
whole  amount  directed  to  be  levied  ;  and  he  is  not  deprived  of  his 
y  the  judgment  being  satisfied  without  sale,  nor  by  any  arrangement  be- 
Ihe  parlies,  nor  by  the  property  levied  on  being  encumbered  beyond  ils 
1  How.  151;  17  Wend.  14;  1  Caine9R192;  6  T.  R  470;  4  M.  &  8. 
Code  Rep.  N.  a  3S8).  But  the  sheriff  caunot,  after  the  Judgment  ia 
d,  sell  the  goods  of  the  judgment  debtor  lo  collect  his  poundage;  be 
ollect  it  of  thejudgment  creditor  (4  Wend.  474 ;  Oi-afl  v.  Mtrrill,  4  Ker- 
16;  Bank  of  Whitehall -v.  Weed.  S  How.  IM).  Where  necessary,  a  new 
Ion  will  be  ordered  for  the  sheriff's  benefit  (19  Wend.  79). 
n  agreement  bv  a  sheriff  to  accept  less  than  the  amount  of  his  fees  on 
Dt  of  the  smaller  sum,  is  not  binding  on  him  ( Van  Neat  t.  Lott,  IS  Abb. 

he  aliomey  in  the  action  Is  liable  to  the  sheriff  for  his  fees  (BirlAecIc  t. 
d,  33  How.  236 ;  14  Abb.  285). 

loilff  oannot  «iiforoe  exeoutioa  tot  Iili  om  benefit — A  sheriff  upon 
a  fine  has  been  imposed  by  the  court  tothe  amount  of  an  exccuUon 
lo  him,  for  wilful  neglect  of  his  duty  in  regard  to  it,  and  who,  pnraiuiit 
order  of  the  court,  has  pidd  the  fine  to  ibe  Judgment  creditor,  hu  no 
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086  LETT  or  UZECUnoM  [§ '. 

ABlhoritf  to  eatonx  the  eiecutioD  against  tbs  debtor  for  hia  own  mdem 
Ad  officer  cannot  execute  fioal  process  in  his  own  favor,  or  for  hia  own  be 
(Carpmler  t.  StiUma,  1  Eeman,  61 ;  (7n(/t  v.  Menia,  i  id.  4IX ;  aee  Bai 
Martia,  8  Barb.  864 ;  anU.  635,  A). 

a.  Atteohlng  ahoiiff  for  not  payliis  lyror  meuey.— The  court  will  ui 
tach  ft  sheriff  for  not  paying  over  moneys,  nbere  it  appears  he  haa  been 
for  the  monej  by  a  Uiira  psrty,  and  that  a  fourth  party  aUo  makes  a  claii 
the  money.  The  parties  will  be  left  to  an  action  to  determine  their  ae' 
liFhtB  (II  How.  460  ;  and  nee  1  Denio,  641 ;  1  How.  320). 

A.  Offioi«lt>cndof  ahoriffand  deputf.— Liability  of  sureties  on  official] 
otBberilTi,T}u  People  Y.Miui/ler,  6  Barb.  166);  and  of  deputy  sheriff  (j 
T.  RicMrdian,  B  Barb.  38C>. 

e.  When  ezscution  becomea  s  lion  on  penonal  piopaity. — Qoods 
chattels  are  Imuiid  only  from  the  time  of  the  dclirery  of  the  execution  t( 
■heriS  lo  be  elbcutcd,  except  in  the  hands  of  Uma-fiie  pttrehatert  wit 
notice  (11  Wend.  546 ;  8  Johns.  446;  12  tl'.  830;  16  &.  287;  5  Denio,  IS 
Bari>.83S). 


d.  Where  a  judgment  waa  perfected  in  ColnmUa  comity,  and  a  trans 
■ent  to  Ibe  clerk,  and  execution  (ag;Hin)it  both  real  and  personal  propert 
the  sheriff  of  Greene  county,  on  the  same  day,  but  the  execution 


eeived  one  day  before  the  irHnHcript  wan  docketed,  held  that  the  e 
becmme  operative  in  the  hands  of  the  Bheriff  from  the  time  the  Judjnient 
actually  aockeled  in  Greene  county,  and  look  priority  from  that  time  (Sta 
hwrg  V.  Vandeatntrgh,  7  How.  21% 

a.  The  delivery  of  an  execution  to  the  sheriff  creates  a  lien  upon  the 
Bonal  property  afterwards  levied  upon  from  the  date  of  aucb  delivery,  e) 
aa  to  one  who  between  'lie  dcliverv  and  the  levy  becomea  a  bona-fide  purcli 
or  mortgagee  vrithout  notice.  With  Uiat  qualiQcatlon,  a  reeufar  sale  b] 
sheriff  transfers  to  the  purchaser  the  title  of  the  judgment  debtor  as  it  ex 
on  the  day  of  the  delivery  of  the  writ  [ThomjMm  v.  Van  Vtchtm,  5  Abb. 
and  see  FuUa-  y.  AlUn,  7  id.  13 ;  16  How.  247). 

/.  Wliat  peraonal  property  may  be  leTlecl  on. — All  the  personal 
perty  of  the  judgment  debtor,  except  such  as  is  exempt  bv  apccial  prov 
of  law,  and— except  choscs  in  HCtion  {liinmm  y.  Miner,  1  Code  Rep.  N.  8. 1 
tbuiKB  fixed  to  the  freehold  (5  B.  &  A.  tiSS ;  1  D.  &  R.  247 ;  1  B.  &  P. 
are  Uable  to  be  seized  and  sold  by  the  sticriff  on  an  execution  against  the 
perty ;  but  growing  trees,  fruit,  and  grass  cannot  be  taken  on  an  eieci 
{Bank  »f  Laimn^mrg  v.  Orury,  1  Barb.  542).  In  the  property  liable  to  ei 
tlon  ia  included  the  interest  of  tlie  jud);ment  debtor  in  goods  pledged  (6 
485),  or  mortgaged  {Una  v.  UamUy.  1  Abb.  158 ;  17  N,  1^  202 ;  SauXy.  Kr 
9  How.  608 ;  Btiil  v.  Sampttta,  19  How.  48 ;  see,  however,  Fiirrdl  v.  UOi 
88  Barb.  178).  And  a  sheriff  holding  an  execution  against  a  pledgor,  ma 
virtue  tliereof  take  the  property  pledged  out  of  the  lianda  of  the  pledgee 
hto  own  posaeasion,  and  aell  the  rielil  and  interest  of  the  pledgor  therem : 
after  a  sale  In  such  a  ease,  the  pledgee  is  entitled  t«  the  possc««ion  of  the 
perly  until  the  purchaser  redeems  it  from  the  pledgi.'C  (/ilif/  ».  IlaH,  1  C 
£0) ;  uiMe.  the  goods  should  l>e  sold  in  one  parcel  ( Tiffl  v.  Rarlon,  4  D 
171).  But  in  BroierieU  v,  Cnmieg  (B  Duer,  14),  the  superior  court  say  it  It 
an  open  and  doubtful  question  wlictliertlie  atatiile,  in  authorixing  a  sale  u 
an  execution  of  the  Interest  of  ttie  pledgor,  has  authorized  the  sheriff  t 
move  the  property  fW>m  ttie  possession  of  the  pledgee.  Buch  waa  indeei 
decision  of  the  supreme  court  in  Stiff  \.  Hurl,  but  although  the  jud^e 
that  case  was  affirmed  in  the  court  of  appenls,  it  was  so  not  by  a  mitjonly  < 
roembera,  but  solely  as  a  consequence  of  an  equal  division  m  their  opin 
And  in  Brmeiiell  v.  CamUr/,  supra,  it  was  held  that  goods  in  the  poaaesaion 
consignee  who  has  made  advances  thereon,  cnnnot  be  seized  and  lakco 
tession  of  by  a  ahcriff  under  a  warrant  of  attachment  [and  itmNf,  or  execa 
against  the  property  of  the  consignor.  In  Ooulel  v.  Amtier  (22  N.  T.  22 
was  held  that  the  mortgagee  of  chattels  which  have  been  sold  under  an  ei 
tlon  against  the  mortgagor,  who  was  in  possesaioQ  and  entitled  to  the 


idb,Googlc 


§  S9I.]  OK  PXBSOHAL  PBOPBHriT.  58T 

Nttjon  unto  debnit,  nnnot  maintwii  sa  action  In  the  nature  ot  treepan  or 
trover  for  the  valae  ot  the  gockls.  Tbe  facts  tliat  the  sale  was  -withoat  notJoB 
of  the  rig;hts  oriho  mortgagee,  that  the  nroperty  waa  aucli  oa  to  bave  no  v^ue 
except  for  adual  consumption,  that  it  was  difficult  or  Incapable  of  idendflca- 
tioD,  and  that  it  waa  distributed  among  varioue  pnrchasera  at  most  aathoilEed 
damiagee  lo  tbe  plaintiff  for  the  injury  to  bia  lieu,  and  not  as  of  comae  for  the 
utile  value. 

a.  After  the  debt  secured  bj  a  chattel  mortgage  has  become  due,  and  a  per- 
fection lias  occurred  by  reason  of  the  non-payment,  the  title  of  the  mortgagee 
is  abeolule,  and  the  mortgagor  has  no  Interest  in  the  mortgaged  property 
which  is  liable  to  be  sold  on  execution  against  him.  And  this,  notwithstand- 
ing, the  property  is  suffered  to  remain  in  tbe  potfee^on  of  the  mortgagor  after 
forfeiture  {Champiin  v.  Jokvten,  39  Bai'b.  606). 

h.  It  eeema  that  a  mortgagee  of  chattels  may  mdnt^n  an  action  for  tha 
damage  to  h!«  reversionary  Interest  caused  hv  a  Bale  of  the  mortgaged  pro- 
perty id  parcels  under  an  execuUon  agaJnBt  the  mortgagor  while  he  was  in 
possession  (Jfonniiv  v.  Kbru^Aun,  23  N.  T.  589).  WbcUMr  a  purchaser  rf 
part  of  the  (diattela  may  be  Jcrined  aa  defendant  witb  tbe  parUee  who  made 
and  directed  the  sale.    Query  (fi.). 

&  Chatteta  given  to  a  married  woman  remabilng  in  a  house  occupied  by  tbe 
husband  and  wife  together  are  to  be  deemed  in  thp  posseoslon  of  tbe  wife,  and 
are  not  llaUe  to  execution  against  the  husband  {Alieii  v.  Oman,  23  N,  Y.  60^ 

d.  Bills  or  other  evidences  of  debt  issued  by  any  moneyed  corpomtlon,  or 
by  tbe  government  of  Ihe  United  Btates,  and  circ-.:late<]  aa  money,  also 
mrrent  gold  and  silver  coin,  may  be  seised,  but  is  not  to  be  sold  ;  and  the  ex- 
emption of  flitures  does  not  extend  lo  fiiturus  for  the  purposes  of  trade  (10 
Barb.  157,  BBS).  On  an  esecution  against  joint  property,  individual  property 
cannot  be  taken  (3  Hill,  2<M ;  as  to  remedy  if  it  is,  see  Fisro  r.  BeUi,  3  Barb. 
683).  On  an  execution  against  one  of  two  partners,  the  sheriff  may  seize  the 
entire  partnership  effects,  and  sell  the  interest  therein  of  the  judgment  debtor 
(M  Weud.  S89 ;  9  Hiil,  47 ;  4  ^i.  101 ;  S  Denlo,  135) ;  and  the  purchaser  be- 
comes a  tenant  in  common  with  the  other  partner,  subject  to  an  accounting 
among  the  partners  on  a  dissolution  {Hergnuin  v.  DetUebacA,  11  How.  47).  An 
execution  on  a  judgment  otherwise  than  by  confession  against  the  general 
partners  of  a  firm  In  which  there  are  spcciai  partners,  binds  all  the  partnership 
property  ( Van  AUlyne  v.  Oaok,  26  N.  Y.  489).  If  on  an  execution  against  one 
partner  the  entire  property  is  sold  as  bis,  it  is  an  abuse  of  the  process,  which 
renders  not  only  the  oracers  but  all  who  participate  in  it,  lisble  as  trespeaeeia 
OVaddtO  V.  Cook,  2  Hill,  49 ;  WaiA  v.  Adami.  8  Denio,  IBS ;  Batei  v.  Jamei,  8 
Denio,  31).  And  a  surety  in  an  indemnity  bond  exacted  by  and  executed  to 
the  sheriff  to  protect  him  against  the  consequences  of  a  levy  and  sale,  and  to 
indnce  him  to  sell  notvrith standing  the  claim  of  a  third  party,  is  liaMo  as  a 
participator  in  the  levy  and  sale  without  any  other  interference  {Herring  r. 
£o;)li0d:,  8  Duer,  31).  ^ 

»,  Where  a  sheriff  receives  money  in  gold  or  rilver,  In  payment  of  an  exo- 
cutioQ  in  his  bands  in  &vor  of  the  pItQntlff,  he  cannot  make  a  direct  and 
immediate  application  and  payment  of  that  money  on  an  execution  in  bis 
hands  against  the  same  plaintiff  (Mateott  v.  Wooimirth,  14  How.  477,  reversing 
S.0.18How.888;see  frfteefar  v.  SmaS,  11  Barb.  846;  Buttt  v.  i6j(,  19  Barb. 
411). 

/.  Tbe  attorney  of  tbe  judgment  creditor  has  no  authority  as  ancb  to  direct 
the  sheriff  what  property  to  levy  upon  on  the  execution  {AverUl  v.  WiBiamit  4 
Denio,  286). 

g  The  property  of  a  married  woman  is  not  liable  to  levy  for  debt  of  husband  (sea 
Burgerw.  WliHe,  3  Bosw.  93).  But  where,  prior  to  the  law  of  1860,  a  married  wo. 
man,  living  wiUi  her  husband,  purchased  goods  on  credit  and  removed  them  to 
her  reffldence  where  she  carried  on  the  millinery  buainess  in  her  own  name,  held 
that  these  goods  were  liable  to  seizure  on  execution  against  the  property  of 
the  husband  IIomU  v.  Babintim,  7  How.  lOS ;  and  see  Van  BuMt  v.  Fun 

akoi,  8  How.  aes)^ 
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The  sherifTcan  levy  on  the  pTopertr  only  of  the  person  deaoibed 
execution  a^nst  Freeman  HUdreth  he  cannot  a 
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pnipertf  of  Truman  Hildreth  (i'amAam  v.  IIMTtth,  83  Barb.  277).     A 
qnenl  amendmeDt  of  the  execution  iri]l  not  retroact  to  make  valid 
under  the  eiecutlon  before  lis  omeudment.    (^d.) 
b.  Where  B.  with  intent  to  defiaud  his  creditor  (alselj  held  out  that  i 

E'openy  in  liia  possession  belonged  to  M.,  held  that  atler  a  creditor  of  '. 
Tied  upon  the  property  as  M,'s,  B.  could  not  be  permitted  to  allege  tl 
pcojKrty  belonged  to  him,  Instead  of  M.  (Rigney  v.  Smith,  89  Barb.  ^^ 

e.  IievT,  how  made  on  personal  proporty.— To  constitute  a  valid  le 
goods  must  t)e  in  view  of  the  sherifF,  and  subject  to  bis  immediate  di!>p 
snd  control  (10  Wend.  485  ;  2  Oill,  666 ;  Barker  v.  Binninger,  4  Keroa: 
and  Me  U  Barb.  620;  IS  tA.  685).  The  execution  debtor  need  not  oci 
{Arluan't  ffk  v.  TrtadwtU,  34  Barb.  653).  Where  it  api>eared  that  the 
c»Ued  upon  tiie  defendant  In  the  execution  at  bis  place  of  business  and 
house,  &nd  informed  him  that  he  made  a  levy  upon  Uie  personal  proper) 
visible,  and  it  was  understood  between  the  defendant  and  the  sheri 
■hould  be  considered  a  levy  upon  enough  properly  real  and  personal  to 
the  execution,  but  the  sheriff  made  no  invenlory  or  other  levy,  and  the 
(lant  requested  him  not  lo  remove  any  properly  or  disturb  bis  family  t 
further  levy,  and  promised  tlie  Judgment  abould  be  aettled, — hetd,  th. 
was  a  sufficient  levy  upon  the  personal  property  of  the  defendant,  b 
sufficient  to  hold  the  real  caute  {XiUav.  i'/tiirabj/,  11  How.  131;  tu 
Waii*i.  Cleveland,  8  K  D.  Bmith,5d3).  A  levy  upon  suffldenl  personal 
erty  U  not,  per  m,  a  salisfaction  of  the  Judgment  (4  E.  D.  Smith,  87E 
ofSiccr  is  not  restricted  as  to  the  amount  nf  property  he  shall  take,  noi 
required  to  levy  upon  all  the  property  at  the  same  time.  He  may,  the 
after  having  levied  upon  sufficient  property  to  sniisfy  the  eiccutiiin  lev 
other  property  at  a  different  liuie  and  sell  it  without  milking  himself  U 
a  trespasser  (Dencrey  v.  i'W,  22  Barb.  -'>^3).  Mailing  an  invenlory  is  n 
ceesary  to  constitute  a  valid  levy  {WatltY.  Vleneland,  3  E.  D,  Smili 
Nor  need  the  property  be  immedialely  removed  {Wiiodieorth  y.  Woa 
31  Barb.  843). 

il  Where  an  esecuUon  debtor  agrees  with  a  deputy  sheriff,  that  ■ 
latter  relinquishing  specific  property  at  the  time  actually  levied  upon. 
property  ordered  by  Ihe  debtor,  on  his  receiving  it,  shall  be  aubetituied 
subject  of  the  levy, — the  agreement  is  void  {S!ieUoHv.  WuterveU,  1  Duei 
Where  such  property  is  received  by  the  debtor  and  substituted  after  Lhe 
day  of  the  execution,  the  sberilf  acquires  no  valid  lien  upon  it,  and  a 

Stent  bona-jUie  mortgagee  of  it  will  acquire  a  title,  good  as  against  the 
b.)  But  where  property  is  substituted  before  the  return  day  of  the 
tioD  and  levied  upon,  the  levy  is  good,  although  the  previous  agreemi 
substituting  it  is  vuio.    (lb.) 

e.  A  shi'riff  who  has  levied  on  goods  La  not  the  ousner  thereof,  within 
231,  providing  for  claims  of  property  attached  by  a  constable  [PUrce  v. 
lOfU,  SC  Barb.  681). 

/.  Alter  the  sheriff  has  levied  upon  goods  as  the  property  of  tlie  del 
in  the  execution  he  may  on  discovering  that  the  goods  levied  on  do  i 
long  lo  the  defendant,  relinquish  the  levy  {BUi^n  v.  BieakUy,  23  How.  I 

g.  A  aheriff'on  lieingindemniQed  is  bound  to  keep  possession  of  lhe 
erty,  although  a  sheriff's  Jury  may  have  luund  the  title  in  a  third  perso 
PWfle  v.  Schuyler,  6  Barb.  IM), 

h.  A  slieriff  is  uot  required  to  exercise  any  greater  diligence  in  tokin 
of  properly  in  his  custody,  than  a  bailee  for  hire  {Mooi-e  v.  WatervM,  H. 
S77  ;  21  H;  Y.  103). 

i.  A  sheriff  levied  on  goods,  left  them  with  a  receiptor  who  claimed 
and  was  the  owner,  the  receiptor  not  deliverinir  the  goods,  the  sheri 
him  and  recovered  Judgment  for  their  value.  In  an  action  by  lhe  plai 
the  execution  against  the  sherilf  for  reluming  the  execution  "  no  f 
held  that  the  sheriff  was  estopped  from  setting  up  that  the  goods  leviei 
did  not  belong  to  the  ezecuUon  debtor  (2^^  itepb  t.  Beeder,  se  N.  Y.  t 
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roceedlngB  where  recelTer  takes  poweBdon  of  goods  levied  on  br  tha 
(HsN.Anwr.  OuttaPenha  Cb.  B  Abb.78;  17  lEiw.tMB;  flkiiT.iwtlrrf, 

w.  121). 

ale  of  penooal  property.— Within  a  reasonable  time  after  the  levy, 
eriff  should  selUhflgoodBMized  (5  Cow.  390;2»6.  1311;  4  Wheat.  603). 
iBt  give  six  dajrs'  notice  of  sale,  by  fastening  up  written  or  printed 
i  thereof  in  three  public  places  uf  the  town  where  the  sale  is  to  be  bad. 
mission  to  give  notice,  or  giving  an  insufficient  notice,  does  not  affect 
lidity  of  any  Bale  to  a  boaa-fdt  purchaser  without  notice.  Tlie  sale 
«  by  auction,  between  the  hours  of  9  A.  M,  and  suDset,  at  the  place 

the  goods  are  situate ;  and  a  sale  afler  aunset  would  be  void  {Camrick  v. 
r,  14  Barb.  9).  The  property  must  Ije  present,  and  withLn  view  of  those 
Lug  the  sale,  and  be  specially  designated  (4  Bnrb.  484),  and  separated 
■I  T.  Sno,  10  Barb.  05).  and  must  be  sold  in  such  lota  as  are  best  calcu- 
o  bring  the  highest  price;  and  real  and  personal  estate  must  not  be  sold 
er.  The  sale  may  be  postponed  (IT  Johns.  115 ;  i6.  833 ;  IS  ^.  430.  n; 
162;  21  Wend.  160;  18  ii.  611;  2  Cow,  138,  189,  190).  Tha  sheriff  or 
puty  cannot  be  purchasers,  but  a  turnkey  or  assistant  Jailor  may  (4 

474) ;  and  so  may  the  plaintiff.  And  where  the  plaintiff  becomes  the 
iser  at  an  amount  sumcicnl  to  cover  his  Judgment,  that  satisfies  his 
ent  (  Weavrr  v.  Toogood,  1  Barb.  238). 

'  the  plaintiff  becomes  a  purchaser  tlie  sheriff  may  deliver  tha  goods  to 
ithout  payment  (21  Wend.  169  ;  17  Johns.  S83 ;  15  ib.  430  n  /  and  see 
nd.  74).  Query,  if  tbe  court  will  compel  Mm  to  do  so  ( WSlianu  t,  SmitA, 
91 ;  T/M  nopU  v.  Hayi,  6  Cal.  60). 

.  sheriff  acts  offlcially  in  selling  tbe  property  of  a  stranger,  as  the  pro- 
if  the  defendant  in  the  execution.  He  may  lake  an  indemnity  from  the 
ff  for  such  an  act,  but  cannot  give  an  indemnity  to  the  bidders  at  the 
A  sheriff  while  in  the  discharge  of  his  official  duty  c&nuot  divest  himself 
official  character  (BaU  t.  PraU,  36  Barb.  402). 

bond  of  indemnity  given  to  the  sheriff  upon  execution,  is  not  invalid- 
ly  the  &ct  that  it  was  given  after  levy  and  sale  ( WttlerwiU  r.  Frott,  1 


sale  may  be  set  aside  and  a  resale  ordered  (18  Wend.  611 ;  9  How. 

bjeciions  to  the  regularity  of  a  sale  under  an  ezecntion  cannot  be  r^sed 

mgers  {Smith  v.  MeOoaan,  8  Barb.  405;  felKyv.  Ihmla^,  7  Cal,  160)  j 

lale  on  execution  may  be  set  aside  and  B  new  execution  issued  on  the 

I  of  a  purchaser  at  such  sale,  who  was  misled  by  a  statement  of  the 

ion  cremtois'  attorney  {DieighCi  com,  15  Abb.  2SS ;  Amt*  v.  Loekieoed,  18 

M6). 

he  coDits  will  not  ordinarily  restrahi  by  injunction  the  sale  of  th«  b- 

of  an  execution  debtor  in  partnership  property  (JVbwfrn^  v.  Laier«Tuie,l3 

17). 

otae  mlaoeJItuMoa*  points. — Whereon  an  execution  against  property, 

dit  was  given  for  a  payment  on  account,  held  that  a  levy  and  sale  for 

an  Uie  amotmt  actually  due  would  not  be  set  aside  (Pset  v.  CmeenhiMen, 

3.56). 

.  sheriff  having  levied  an  execution  upon  sufHcient  property,  which  is 

from  his  possession  under  a  replevin  in  which  he  obtains  Judgment,  it 

luty  to  prosecute  the  sureties  in.  the  nndertatdng  of  the  plaintiff  in  re- 

{Svwey  V.  LoU,  21  tT.  Y.  481). 

tie  sheriff  Is  not  entitled  to  indemnity  from  the  plaintiff  in  the  execution 

inditiOD  of  his  prosecuting  tbe  undertaking,    (id.) 

a  an  action  against  the  sheriff  for  not  returning  the  execution,  no  excuse 

)   not  prosecuting  the   undertaking    in  replevin  being  shown  except 

sence  of  an  Indemnity  for  costs,  the  sheriff  is  liable  for  the  amount  of 
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the  debt,  and  cannot  Bustain  a  conDteT-clum  Tor  ezpeoKS  in  the  replevin  n 
though  wiUilu  the  letoM  of  the  bond  to  indemalQ'  bitn  {id.). 

a.  The  levy  on  perBouul  property  for  an  unpaid  t&i  doea  not  def^t  or  ta 
preotdence  of  ft  prior  levy  on  »n  elocution  (Fuiter  v.  ABen,  7  Abb.  IS : 
How.  uiy 


t.  The  &ct  of  a  person  in  the  employ  of  the  defendiBta  in  the  execnli 

t  not  their  general  agent,  pointing  out  property  as  the  property  of  defei 

ants,  does  not  «stop  the  owner  from  showiog  tilie  {K  T.  Gar  Ou  Co.  v.  Su 


t,  19  How.  » 

e.  Onus  of  proof  in  action  of  replevin  ag^ust  sheriff  for  goonla  taken 
execution  {Merritt  v.  £j/on,  S  Barb.  110). 

d.  Action  for  removing  goods  levied  upon  (MarA  v.  White,  8  Barb.  618). 

«.  Liability  of  attorney  in  the  action  for  a  tortious  levy  of  the  execuli 
iFord  V.  Wmiami,  3  Kernan,  578). 

/  Levy  on  and  aaie  of  real  aatate.— If  the  rale  of  the  goods  and  dintt 
of  a  defendant  does  not  realb«  sufficient  to  satisfy  the  eiecu^on,  the  sbei 
may  cause  the  deficiency  to  t>e  made  of  the  real  estate  of  the  executiou  debt 
owned  by  him  at  the  time  of  docketing  the  judgment  or  at  any  time  aft 
wards,  in  whose  hands  soever  the  same  may  be. 

g.  No  portion  of  terriutiy  within  anolber  stale  csn  be  levied  optm  or  « 
imder  a  judgment  of  this  state  (Rttnk  v.  81.  John,  99  Barb.  56&.I. 

K  Where  part  of  the  judgmeut  debtor's  real  estate  has  been  conveyed  h 
iona-fide  purchaser,  and  enough  remains  to  satisfy  the  execution,  the  co 
will  direct  the  execution  to  be  levied  on  what  remtuusflVelcA  v.  Jama, 
Haw.  474). 

iL  The  objection  that  the  real  estate  of  one  of  two  defendants  cannot  be  b> 
on  an  execution  while  tlie  co-defendant  has  sufficient  personal  property  in  1 
county  to  satisfy  the  execution,  can  oni^  be  raised  by  the  party  whose  land 
sold,  if  it  can  be  urged  by  any  one  (SmttA  v.  Me&otean,  S  Bart).  404 ;  ?faStmi 
Xemn,  5  Barb.  0"^ 


L  The  sale  of  a  mere  equitable  interest  is  a  nullity  (ffKlln  v.  Spmeer 
Hill,  I^^ ;  and  see  6  Bach.  116,  ISS ;  10  Paige,  G^ ;  9  Barb,  Ch.  4S8 ;  8  Ba 
655 ;  OarfiM  v.  Hatmaker,  16  N.  Y.  475 ;  and  see  3  Paige,  319 ;  31  Barb.  31 
ITr^l  T.  Douglatt,  S  Baib.  S56).    Property  belonging  to  a  trust  estate  cani 


«  levied  on  and  sold  on  execution  on  a  judgnient  agonal  the  trustee,  u. 
describing  him  as  such  (ilaO&ry  v.  Olark,^  Abb.  858). 

m.  The  mode  of  levying  upon  real  estate  Is^  to  give  notice  of  sale  {6  H 
S38 ;  Mm  v.  TKitrtby,  11  How.  131).  The  notice  must  be  advertised  for 
weeks  successively,  previous  to  the  sale,  as  follows : 

1.  A  written  or  printed  notice  of  the  sate  must  be  fastened  up  in  three  put 
places  in  tlie  town  where  such  real  estate  is  to  be  sold  \  and,  if  the  sale  be 
a  town  different  from  that  in  which  the  premises  to  be  sold  are  situated,  si 
notice  must  also  be  fastened  up  In  tht«e  public  places  of  the  town  in  wh 
the  premiaea  are  situated. 

3.  A  copy  of  such  notice  must  be  [uHnted  once  in  each  week,  In  a  newspi^ 
of  the  county,  if  there  be  one. 

S.  If  there  be  no  newspaper  printed  in  such  county,  and  the  premises  to 
sold  are  not  occupied  by  any  person  against  whom  the  execution  is  issti 
or  by  some  person  holding  the  same  as  tenant  or  purchaser  under  such  pers 
then  such  notice  must  lie  published  in  the  Btatc  paper  once  in  each  we 
Soles  in  Hamilton  County  may  be  published  in  Fulton  County  (Laws  1860, 
887). 

n.  The  execatioti  creditor  ii  not  liable  to  the  printer  for  ttdvertlMme 
ordered  t?  the  sheriff  (Oiiuv  v.  Weed,  B  Band  577). 
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The  notice  mnat  describe  the  real  eetate  with  common  cnt^^,  by  nt- 
forth  the  D&me  of  the  towDEhip  or  tract,  and  the  namlier  of  the  tot,  If 
i  be  any,  and  if  there  be  none,  hj  aome  other  ftpproprlalo  deecription. 
penally  for  taking  down  or  dciaeing  the  notice  (unless  on  gatia&ction  of 
xecution,  or  by  conMnt  of  the  parties),  ia  (50. 

Where  a  notice  of  aale  waa  poBted  forty-three  days  previcuB  to  the  day  of 
mailing  Bis  full  weefca,  but  tbe  notice  published  in  the  newspaper,  al- 
;b  it  received  six  separate  insertioos,  once  ia  each  week  for  six  Bucceasive 
B,  was  first  pablished  only  thirty-nine  days  prtviou*  lo  the  day  of  aale ;  It 
iield  that  the  publication  was  sufficient  (OkoU  v.  Ilobiii»an.  31  M.  Y.  150 ; 
sing,  20  Barb.  148 ;  and  in  effect  Sari^  y.  Dot,  19  How.  U.  S.  Rep.  610 ; 
P»^  T.  Graji.  10  A-bb.  468;  ShMon  t.  Wright,  7  Barb.  80;  and  aea 
\Td  r.  HaUA,  29  Barb.  307). 

At  the  time  and  place  designated  in  the  notice  of  sale,  the  sheriff  is  to 
itA  lo  sell  the  premises  at  public  auction,  to  the  highest  bidder ;  a  mere 
being  no  satishctiOD,  until  a  sale  is  made  (H  Wend.  260;  4  Hill,  610). 
sale  must  be  between  the  hour  of  9  A.  H.  and  sunset,  and  a  sale  afl^ 
•\  would  be  void  (Camntk  v,  Meyert,  14  Barb.  9).  If  the  real  estala 
d  for  sale  consists  of  several  known  lota,  or  parcels,  such  lots,  or  parcels, 
be  separately  eiposed  for  sale ;  this  is  directory  only  {Wood  v.  MoruU,  1 
i.  Cb.  R  503 ;  OvTiningMm  r.  Gauidy,  7  Abb.  IBS).  Disregarding  die 
in  is  an  irregularity  only,  and  is  waived  by  a  delay  in  objecting  to  tb* 
in  that  account  {id.) ;  and  if  any  person  claiming  to  be  tbe  owner  of  any 
>n  of  Bucli  estate,  or  of  such  loU.  tracts  or  parcels,  or  either  of  them,  thall 
re  such  portion  to  be  eiposed  for  sale  separately,  the  sheriS'  must  expose 
ime  for  sale  accordinglv-.  A  sheriff's  sale  of  real  estate  will  be  set  aside 
or  of  a  judgment  creditor,  where  it  appears  he  has  been  misled  by  ths 
let  of  the  sheriff  or  his  deputies  who  had  the  eiecution — especially  w hero 
iroperty  has  t>ecn  sacrificed  (Amti  v.  Loekaood,  13  How.  555 ;  IlmgMt 
15  Abb.  356). 

rhe  sheriff  may  sell  under  an  execution  gainst  several  defendants  who 
Hants  in  common  of  tbe  premises  bound  by  the  judgment,  the  right  and 
if  ^1  the  defendants  together,  unlens  some  one  claitniog  to  be  the  owner 
ne  portion  of  the  estate,  or  claiming  to  be  entitled  by  law  to  redeem 
ortion,  shall  require  such  portion  to  be  eiposed  for  sale,  separately ; 
icb  latter  case  it  must  be  sold  separately.  Where  the  sheriff  sells  uie 
and  title  of  several  defendants  to  certain  premises,  and  a  mortgage  cred- 
f  one  of  the  defendants  redeems  the  right  and  title  of  such  defendant, 
ieA  of  the  sheriff  to  such  redeeming  creditor  conveys  only  the  right 
tie  of  the  defendant  whicb  is  thus  r^eemed  (NeSton  v.  Sexton,  5  Barb. 

4^0  more  of  any  real  estate  shall  be  exposed  for  sale  than  is  necesssiy  to 

I  the  execution  (6  Wend.  632).    The  equity  of  redemption  of  a  mortgagor 

it  lie  sold  under  an  execution  on  a  Judgment  recovered  for  a  debt  secured 

9  mortgage  (6  Hill,  IG). 

L  sale  of  a  decedent's  real  estate  at  a  judicial  sale  does  not  convert  It  into 

aalty  {Hoey  t.  Kinnty,  10  Abb.  400). 

f  the  advertisement  of  a  sale  be  upon  one  execution,  tbe  sheriff  cannot 

:ider  that  and  another  exiM:ution  coming  subsequently  into  his  hands  (8 

834 ;  HtuUd  v.  Dalan,  17  Abb.  148) ;  nor  can  be  sell  real  and  personal 

rty  together  without  disciimination  (17  Johns.  116). 

>ne  defendant  in  a  judgment  may  become  the  purchaser  at  a  sheriff's  sals 

)  real  estate  of  his  co-defendant  {NeiUon  v.  Ifetltoa,  S  Barb.  56G).    When 

roperty  of  one  judgment  debtor  is  taken  and  sold  to  satisfy  the  judgment, 

Icbtor  tias  a  remedy  against  his  co-debtors  for  contribution,    (id) 

L  creditor  who  purchaseii  land  at  a  sale  by  virtue  of  legal  proceedings  In- 

ed  to  collect  his  debt,  Is  a  purchaser  for  a  valuable  coneiaeration  (Wooi 

ipt'n,  3  Eeroan,  509). 

Vbereaplaintiff'satiomey  bldsoffproperty  atadieriff'sMleoD  jxmo- 
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don.  Id  hb  own  nfime,  mnd  takes  acerliflotefromtheaheriff  inhiaownnamc 
the  preBamption  ia  that  (lie  purcliBse  waa  od  his  own  account ;  and  an  actioi 
will  lie  Ktiinst  him  bj  the  ^triff,  lo  recover  the  amount  of  his  bid  {Chappei 
T.  Z*ann,ai  Barb.  17). 

a,  BeirUile,  where  a  purchaaer  at  aherlff'B  eale  renises  to  pay  for  the  proper^ 
■truck  off  to  him,  the  sheiiff  can  sell  again  without  notice  (j3ui0eorA  v.  J/iit 
^rOerffm-,  11  Ho.  K.  80). 

(.  A  purcbaDer  of  lands  under  mortgage  bujB  subject  to  the  morlgagi 
{Weatier  r.  Toogood,  1  Barb.  338). 

e.  The  title  of  aionajidepnrchaser,  without  nolirc,  will  not  be  affected  tn 
kny  trregularilles  in  tbe  execution,  if  it  authorizes  the  sheriff  lo  sell,  and  u 
Ibunded  upon  a  Hubsialing  judsmcnt  (1  Cuw.  622 ;  4  Barb.  180 ;  4  Denio,  480 
Bryan  v.  Berry,  8  Cal.  lUO ;  HiaUd  t.  Dakin,  17  Abb.  187).  Thua,  the  neglecl 
flf  the  sheriff  to  levy  unlil  after  the  retjra-day  of  the  writ  (IS  Jolins.  97 ;  18  iS 
7);  or  to  levy  on  perBonal  property  i^Neiltoa  v.  Neiiton,  5,  Barb.  865);  or  th( 
omiasion  to  give  due  notice  of  tlie  sale,  or  the  taking  down  or  defncing  of  tlie 
notice,  oromittine  toflle  the  certificate  of  sate  (5  Cow.  2flS),  will  not  prejudice 
the  title  of  a  puroiaser  in  good  faith  without  uo^ce. 

d  If  a  tudgment  is  mti^ied  before  sate,  even  a  bona  fide  purchaser  derives  nn 
tiUe  from  the  sale  {NeUim  v.  Ne^xon.  S  Barb-  665 ;  HW  v.  CMn'n,  2  Hill  560 ; 
Jaekton  v.  Mom,  18  Johns.  441 ;  Jackton  t.  Xnt/ei-wn,  4  Wend.  474 ;  Staford  r. 
Wimami,  12  Barb.  240 ;  Craft  v.  MerriO,  4  Kernan,  4^6). 

t.  The  sberiff  cannot  convey  a  title  to  the  purchaser  until  the  expiration  of 
(he  time  allowed  b;  law  for  the  redemption  of  the  property.  All  that  the 
purchaser  receives  as  evidence  of  his  title  is  on  olBciai  certificate  of  the  sale, 
subscribed  by  the  Bheriff,coaluning  a  particular  description  of  the  preuiieei 
sold,  the  price  bid  for  each  distinct  lot  or  parcel,  tbe  whole  consideration 
money  paid,  and  tbe  time  when  the  sale  will  become  absolute,  and  the  pur- 
chaser be  entitled  to  a  couveyancc  (0  Cow.  183). 

/  A  duplicate  of  this  ccrtilicale  must  he  fUed  and  recorded  in  the  office  of 
tlib  clerk  of  the  county  in  wliich  the  sale  waa  made,  within  ten  days  after  the 
sale  (Laws  1857,  ch.  60). 

g.  The  sheriffs  certificate  may  be  amended,  on  motion  to  the  conrt  (18 
Wend.  28 ;  Richard*  v.  Varaam,  8  How.  7B ;  SinitA  v.  Hud»on.  1  Cow.  48a) 

K  The  certificate  may  be  a  cloud  on  the  title  {Laumbary  v.  Pardy,  18  N.  T. 
CIS  ;  Coidc  V.  Neaman,  8  How.  628). 

i  In  some  cases  the  court,  on  application  of  the  plaintiff,  will  set  aside  the 
sale,  and  order  a  re-sale  of  the  property  (12  Wend.  253 ;  2  tA.  260 ;  7  Cow.  867 ; 
1  How.  122;  7MI.829;  13*ii.6S5;  17N.  Y.  276;  4  Cow.  415;  18  Wend.  90; 
18  <d.  611. 

j,  IfSaasIiold. — So  much  of  title  fifth,  chapter  aisth,  part  third,  of  the  re- 
vised Htatutcs,  as  relates  to  tlie  sale  and  redemption  of  real  estate,  which  shall 
be  sold  under  execution,  shall  be  applicable  to  the  sale  and  right  of  redemp- 
tion of  leasehold  property,  where  the  lussec,  or  the  assignee  of  the  leasee,  shall 
be  poescBEcd  of  at  least  five  years'  uuexpired  term  of  the  lease,  and  also  of  any 
buildings  that  may  lie  erected  thereon  iLaws  isa7,  p.  S40). 

k.  Redamption,  whan  and  ho'w  affected. — Within  one  year  from  the  sale, 
the  person  ugainst  whom  the  execution  issued  and  whose  right  and  title  were 
sold,  or  his  heir  or  devisee  or  grantee,  may  redeem  the  property  sold  by  pay- 
ing (o  the  purchaser,  his  personal  representatives,  or  asaignesa,  or  to  the 
sheriff,  the  amount  bid  on  the  sale  with  interest  at  ten  per  cent,  firom  the  sale ; 
upon  which  payment  being  made,  the  sale  of  tbe  premises  so  redeemed,  and 
the  cerliHcate  thereof  sliall  be  null  and  void.    (3  R.  8.  370.) 

I.  The  right  of  a  Judgment  creditor  to  redeem  cannot  be  defeated  br  the  act 
of  the  purdiHser  in  paying  the  Judgment  without  bis  consent  (The  Peoplt  v. 
B«ebe,  1  Barb.  378);  but  ajudgmcnt  debtor  whose  land  has  l>een  sold  on  exe- 
cution, subject  to  an  antecedent  mortgage,  and  whose  equity  of  redemption 
baa  been  subsequently  cut  off  by  foreclosure  and  sale  baa  no  right  lo  redeem 
from  the  sale  under  Uie  execution  (Bvtted  v.  Dakin,  17  Abb.  ISTJ. 
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iption  by  a  judgment  debtor  la  to  restore  a  Junior 
J  V.  Atom-e,  18  N.  Y.  847).  And  where  lands  sold 
a  U)lrd  person  for  lesa  than  tbe  amount  of  the 
ly  redeemed  bj  tbe  debtor,  it  wu  held  that  they 
le  execution  for  the  balance  remainine  due  \  tliough 
tfore  the  redemption  look  place,  Andii  was  further 
nilarly  made  by  the  aheriff  wbo  received  the  eie- 
Uiough  be  had  gone  out  of  office  before  the  debtor 

udgment  the  lien  of  the  Judgment  and  tbe  right  to 
liahed  {Shepard  v.  (TStil,  4  Barb,  125 ;  BviUd  v. 
«  a  Wend.  297 ;  6  Hill.  228). 
such  period  of  one  year  (meaning  SOS  days)  the 
rantee,  heir,  or  devisee,  to  redeem  is  gone  (1  Wend. 
)S  thereafter,  any  creditor  of  the  person  against 
wed  (4  Hill,  542),  having  in  his  own  name,  or  as 
Btee,  or  otherwiae,  a  decree  in  chancerj-,  or  a  judg- 
ay  time  before  the  exniralion  of  flttitn  months 
mortgage  duly  recorded,  and  which  in  a  lien  on 
t;  4HiTl,  542),  may  acquire  the  title  of  the  original 
m  paid  on  the  sale  of  the  premises  (1  How.  77), 


tfrom  the  time  of  sale.    And  in 

by  n       „  .. 

M  (The  FmpU  v.  Bixie,  1  Barb.  379 ;  see  however 


■B  of  the  poor  may  redeem  (Lava  1802,  eh.  473i 
lortgnge  to  redeem  his  mortgage  n     '   


...  The  fact  that  a  Junior  judgment  creditor  h 
dgment  docs  not  take  away  his  right  to  redeem 
.  The  redemption  may  be  mnde  at  any  time  be- 
r  allowed  by  law  for  that  purpose ;  buuness  hours 
he  last  day  Qills  on  Sunday,  Saturday  Is  tbe  last 
Iher,  I  Wend.  42).  A  purchaser  ia  not  bound  to 
i  from  a  person  who  has  no  right  to  redeem,  and 
executed  10  him,  in  pursuance  of  the  sale ;  but  if 
^h  paid  by  a  stranger,  his  right  to  a  deed  is  gone 
,167;  1  Barb.  879). 

I  acquired  the  title  of  the  original  purcbafwr,  any 
ave  acquired  such  title  in  the  same  way,  may  b^ 
drat  creditor,  by  reimbursing  to  him  the  sum  paid 
r  with  seven  percent,  interest  from  the  time  of  such 
nonnt  due  on  such  Judgment  or  decree,  if  such  tudg- 
the  judgment  or  decree  of  the  second  croililor. 
■ee  of  the  first  creditor,  at  the  time  of  his  acquiring 
cliaser,  shall  have  ceased  to  1)e  a  lien  as  against  the 
3e  necessary  to  pay  the  amount  of  it  (4  llill,  61S, 

ly  tliird  or  other  creditor,  who  might  according  to 
of  the  original  purcliaser,  may  become  a  piircliaser 
ird,  or  any  otlier  creditor,  who  may  tiave  become 
ber  creditor,  upon  the  same  terms  and  conditions 

ser  be  also  a  creditor  of  the  party  against  whom 
)  such,  might  by  law  acquire  liie  title  of  any  pur- 
f  of  his  decree  or  judgment,  in  the  same  manner 
re  prescribed  by  the  statute,  Co  acquire  the  title 
re  obtained. 

n  execution  any  real  estate  has  been  sold,  is  not 
tie  of  the  original  purchaser,  or  of  any  creditor, 
tue  of  the  decree  or  judgment,  on  wtiich  such 
though  no  part  nf  the  proceeds  of  Ibe  sale  were 
,  but  were  wholly  exhausted  by  other  and  prior 
9  properly  waa  sold  at  the  same  lime  (,4  Hill,  614), 
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a.  A  Mniorjadgment  creditor  mar  >cqnire  the  bitennt  of  the  pun 
wlonpoaaJuDiorJudgmeDt  (^Atf  Pkii7>I«T.  Fltmii^,  i  D«nio,  137). 

i.  A  creditor  having  two  judgmeota  which  are  anccewlve  liens,  ma;  can 
nle  lo  be  made  on  tbe  juaiar  one,  Hnd  is  then  entitled  to  acquire  the  righ' 
Uie  purchaser  by  virtue  of  his  other  Judgment  in  preference  to  a  crcd 
irhoBe  Judgment  is  Junior  to  both  {id.). 

e.  A  Junior  Judgment  creditor  who  paje  the  purchaser  at  a  sale  on  an  ol 
Judgment  the  amount  of  bis  bid,  and  taliea  an  as^gprnent  of  tbe  sheriff's  ct 
DCale,  stands  in  the  place  of  a  purchaser,  and  the  interest  IhuB  acquired  i 
Ije  purchased  by  another  judgment  creditor  without  pajine  any  part  of 
Judgment  of  the  aesigaee  of  the  cerliflcate  (TA»  Ptojitt  t.  Bantam,  4  De 

d.  Where  the  creditor  Bells,  and  becomes  the  purchaser  himself,  at  a  e 
eiceeding  the  amount  of  his  debt,  it  is  said  that  his  judgment  ia  satisfied,  i 
the  lien  gone,  so  that  be  cannot  afterwards  redeem  from  a  sale  under  an  ol 
judgment  (3  Wend.  397 1  6  HIU,  338  j  see  4  Barb.  139 ;  fVtaeir  v.  Tbogoa 
Barb.  238). 

«.  A  creditor  by  mortgage  on  real  estate,  his  assignee  or  represcntat: 
where  the  mortgaged  premises  or  any  part  liereof  have  been  sold  on  eie 
tion,  has  tbe  same  riglit  to  acquire  the  interest  of  a  purchaser  as  a  Judgm 
creditor,  and  is  placed  in  other  respects  on  the  same  footing.  Where  let 
hold  property,  in  which  the  lessee  or  bis  assignee  has  an  unexpired  term  o: 
least  Ave  years,  is  sold  under  execution,  the  property  may  l)e  redeemed; 
^so  where  the  lessee  or  his  assignee  is  possessed  of  any  buildings  erected 
the  demised  premises  (30  Wend.  416 ;  «  Hill,  149). 

/  Redemption  by  one  Eicquiring  title  subsequent  to  the  aale  (aee  Chaitlaw 
Cb.  Bank  y.  Sielq/,  19  N.  Y.  370). 

p.  To  entitle  any  creditor  to  acquire  the  title  of  the  original  purchaser, 
to  become  a  purcbuser  from  any  other  creditor,  be  must  present  to  and  lei 
with  such  purchaser  or  credito'r,  or  the  sheriff,  the  following  evidence  of 
right :  (1)  A  copy  of  the  docket  of  the  judgment  or,  decree  mider  which 
claims  tlie  right  to  purcUaae  (19  Wend.  87 ;  20  vt  555),  duly  certified  by  ■ 
clerk  of  Ihe  court,  or  of  tlie  coun^  in  which  the  same  is  docketed  (7B«  At 
V.  Sa/M/m.  4  Denio,  145 ;  Wtwix^f  v.  Saunderi,  3  Barb.  801).  (3)  A  true  ct 
of  all  the  assignments  of  such  judgment  or  decree,  which  are  necessary 
establish  bis  claim,  verified  by  his  sffidavit  or  by  the  aflldavlt  of  some  witn 
to  such  assi^menls  (10  Barb.  167;  4  Denio,  137;  37  Barb.  65).  The  assij 
ment  must  be  Bled  [Tfie  Feojie  v.  Ramom,  4  Dcnio.  145).  (3)  An  affidavit 
eucb  creditor,  or  by  his  attorney  or  agent,  of  tbe  true  sum  due  on  sucb  jui 
meut  or  decree,  at  Che  lime  of  cluming  such  right  to  purchase  (16  Wend.  6t 
11  Barb.  341).  An  affidavit  to  redeem,  stating  the  sum  due  "  at  dainud  by  i 
deponent,"  was  held  not  sufficient.  Tbe  sum  due  must  be  stated  poeitiv 
(ThtPeepteY.Becker.'ifi'S.Y.arA).  And  a  false  statement  of  the  amount  d 
although  unintentional,  defeats  the  right  to  redeem  (ffniith  v.  M€Ur,  3S  N. 
619).  An  agent  may  make  the  affidavit,  but  he  musi  swear  that  he  is  ^ei 
a  description,  M.  D..  attorney  of  tbe  above  plaintiff,  is  not  sufficient  (Si  \ 
BKumteay,  4  Denio,  258).  An  assignment  of  a  judgment  is  sufficient,  if  it  st 
correctly  the  title  of  the  suit,  (i.  e.,  the  names  of  the  parlies  plaintiff  and  i 
fendant),  tliough  tlie  amount,  the  time  when,  and  the  court  in  which  it  is  n 
dcred,  be  omitted  (The  People  v.  Fleming.  4  Denio,  137) ;  and  further  a^  to  I 
requisites  of  the  affidavit  and  assignment  (see  AyimtnorA  v.  Brown,  10  Ba 
1S7).  Where  tbere  is  no  subscribing  witness  to  the  aedgnment  orajudgmi 
on  which  the  rightofapurchaaerof  land  oneneculion  issougbttobeacquir 
the  affidavit  of  its  execution  may  be  made  by  any  person  wbo  saw  it  eiecul 
and  delivered,  sucb  person  is  a  vrilnem  lo  the  aMignment  (id ).  An  nssignim 
of  a  Judgment  by  an  administrator  of  the  plaintiff  is  aa  effectual  as  thou 
executed  by  the  plaintiff  while  living  (The  People  v.  Fleming,  4  Denio,  II 
The  death  of  the  Intestate  and  the  appointment  of  an  administmtor  may 
ihown  by  an  affidavit,  presented  with  tbe  other  papers  without  produci 
Uw  letten  of  admiaistraUon  (id.).    WhetlKir  the  actual  existence  of  nich  b 
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not  render  the  proceeding  regnlsr,  without  preientlng  taj  proof  oT 
id.).  Tbe  clerk's  certificate  authenticBting  a  copy  of  the  docket  of  the 
lent  need  not  be  under  seal,  nor  state  that  It  li  b  been  couipared  with 
ginal,  Ac,  as  directed  with  respect  to  certain  documents  by  3  R  S.  1SS, 
%i  PiopU  T.  Raruam,  4  Deuio,  14G). 

creditor  need  not  wait  till  the  expiration  of  a  year  frora  tlie  sale,  b»- 
rnifllilng  tbe  evidence  of  bis  right  to  redeem  (3  Hill,  Gl).  And  hia  affl- 
f  tbe  amount  due  on  hla  Judgment,  though  made  five  days  before  pro- 
'  :nt  (4  Hill,  608).  The  requiremenla  of  the  statute 
iuced  bj  the  creditor,  must  be  strictly  complied 
17;  18tS.  CB,  8;  1  How,  75;  7  Paige,  168).  Where 
.Oder  execution  In  Civor  of  B.  and  bid  off  by  H. 
wncr  of  a  Bu1>scqucnt  judgment  against  M.  for  the 
said  utie,  lett  with  the  shcrifT  as  evidence  of  hia 
iwa  affidavit  that  he  was  owner  and  assignee  of 
lurporling  to  ba  the  assignmcn'.  of  said  judement, 
verified,  and  wua  not  idenlided  in  T.'s  affli^vit  u 
I  he  claimed,  held  there  was  not  sufficient  evl- 
m  (H'jJl  V.  Tliomat,  37  Barb.  55).  Although  the 
apers  may  be  waived  by  the  purcha.'ier  or  other 
,  to  be  acquired,  so  far  aa  respects  himself,  yet 
any  other  cn-di:or9  seeking  to  purchase  the  same 
t>m,  A  Dento,  14.1).   The  purchasing  creditor  muat 

0  the  same  party  to  whom  be  pays  the  money,  and 
A  to  the  purchaser,  and  allerwards  deliver  the 

It  is  tbe  official  duly  of  the  sheriff  to  preserve 

1  purchasing  creditor,  and  to  exhibit  them,  on  re- 
.ving  an  interest  in  the  matter  {id.). 

t  of  the  amount  due  on  the  judgment  was  dlare- 
■b.  841).  The  title  of  a  purchaser  from  a  redeem- 
chaser  haa  received  a  deed,  is  not  prejudiced  on 
[irove  and  Me  the  assignment  of  the  redeeming 
•■3  clerk's  office  (^hautayqat  Co.  Bank  v.  £Miy,  4 

to  be  made  in  order  to  acquire  the  title  of  the 
)me  a  purchaser  ftora  any  creditor,  may  be  made 
',  his  representatives  or  assigns,  or  to  the  sheri^ 
or  creditor,  or,  if  the  sheriff  he  dead  or  removed 
■iff  or  clerk  of  the  county.  But  the  county  clerk 
lutntion  for  that  purpose,  act  in  the  sheritTs  be- 
for  the  redemption  of  real  estate  from  sale  upon 
riff  haa  no  other  office  than  tbe  county  clerk'a 
,  15  N.  Y,  638,  and  see  (Jriffin  v.  Chate,  23  Barb. 
must  be  paid,  or  the  redemption  will  be  void 
Wend.  603).  An  error  of  thirty  cents  wns  diare- 
.  17) ;  and  if  the  parent  is  made  in  current  bank 
^ection,  it  is  sufficient,  (Id.)  In  case  of  a  mla- 
f  (Id.)  The  parly  paying  the  money  may  im- 
not  to  pay  it  over  {Spraker  v.  Cook,  16  N.  Y.  668). 
is  paid  to  the  deputy  sheriff,  an  action  In  recover 
ff,  not  the  deputy  (Coirin  v.  Holbrook,  8  Barb.  476). 
nt  being  made,  the  title  of  the  original  porchaaer 
to  the  creditor  acquiring  it,  and  from  such  cred- 
oming  a  purchaser  according  to  the  starute. 
ids  sold  under  execution,  a  second  or  subsequent 
^  redemption  already  made,  must  present  the  evi- 
,  and  pay  the  moneys  necessary  to  be  paid,  to  the 
I  the  sheriff.  Payment  to  the  original  purchaser, 
(30  Wend.  603). 
mortgage,  bis  as^gooe  or  reprcsenlative,  to  at- 
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quire  the  title  of  the  orlginBl  pnicfaAaer,  or  to  be  sabstiluted  m  a  pure 
or  aoj  other  creditor,  he  must  preecnt  to  uiil  leave  with  such  purchftai 
creditor,  or  the  sherilT,  the  following  eridencca  of  liia  title  :- 

1.  A  copy    -  

duly  certified 
(3  Bill,  Gl). 

2,  If  the  mortgage  has  been  usifmed,  a  copj  of  the  assigament  or  as 
meals,  rerified  by  hie  affldsTit,  or  itie  ^davit  of  Borne  nilneaa  (o  such  as 
meot. 

8.  An  affldarit  bj  Buch  mortgage  creditor,  his  RBsigoee  or  repreaentatiT 
by  hia  athimey  or  agent,  Btatlag  the  true  nutn  due  or  to  become  due  on 
mortgage,  at  toe  time  of  claimlug  such  right  to  purchase,  over  and  abovi 
paymenta 

a.  Where  an  executor  or  administrator  applies  lo  be  substituted  as  a 
cliaser,  a  copy  of  the  letters  teiitamentary,  or  of  administration,  muet  ala 
nimished. 

b.  Where  a  creditor  by  mortgage  became  also  the  purchaser  under  a  st 
judgment,  and  within  the  proper  time  fumislied  Hie  sheriff  the  requisite 
dence  of  his  right  to  redeem,  it  was  held  that  s  Junior  creditor,  in  orde 
eatllle  him  to  me  sherilT's  deed,  miist  pay  not  only  the  sum  bid,  with  inle 
but  the  mortgage  also  (3  Hill,  Gl ;  Tiiiii  v.  LeicU.  3  Barb.  TO). 

e.  Where  lands  of  a  debtor  arc  sold  under  execution,  and  a  Junior  judgi 
creiiUtor  redeems  them  from  tbe  purcliaser,  sucli  redemption  is  no  bar  U 
action  at  law  to  'Enforce  payment  of  the  Judgment ;  although  the  value  of 
lands  redeemed  far  exceeds  the  amount  of  the  Judgment  and  the  money  ; 
on  the  redemption.  The  redemption  is  not  nn  eitinguishment  of  the  Ji 
ment  (30  Wend.  50 ;  7  Cow.  1540 ;  and  see  7  Barb.  844). 

d.  The  right  and  title  of  the  person  against  whom  the  execution  was  iss 
are  not  divested  by  the  sale  of  tlie  real  estate  until  the  expiration  of  fif 
months  from  the  time  of  such  sale  (1  Cow.  601 ;  §  Johns.  620) ;  nor  until 
sale  has  been  consummated  by  Ute  execution  and  delivery  by  the  sheriff  i 
deed  to  the  purchaser  {SmiiA  v.  Calvin,  17  Barb.  157 ;  Farmeri  Bank  of  S 
toga  V.  Mtre/uiTU,  13  How.  10).  Until  the  expiration  of  one  year  from  the  i 
the  defendant  in  the  execution  is  entitled  to  the  possession  of  the  property 
to  the  rents  and  profits  (2  Wend.  607 ;  4  Bnrb.  15» ;  3  ib.  SIB).  A  seizure 
Bale  of  lands  under  execution,  does  not  divest  tbe  estate  of  tike  debtor  ur 
tbe  purchase  money  is  paid  and  a  deed  delivered.  The  deed  when  exeei 
relates  back  to  tbe  time  of  sale  and  purciiase  (P^trmer't  Bank  of  Sarat^ 
i/«njiaiU,  18  How.  10 ;  15  Johns,  309  \  3  Cow.  76 ;  Schenaerhom  y.  Ma 
1  Barb.  613). 


■cription  held  n.. . 

be  executed  by  the  deputy  in  the  name  of  tbe  sheriff,  duriug  the  continut 
of  the  latter  in  office  (7  Cow.  739  j  3  t&.  80 ;  9  i&.  333).  In  case  of  the  dcat: 
removal  of  the  sheriff  before  the  conveyance  is  executed,  it  may  be  execi 
by  tbe  under'Sheriff,  or  he  may  appoint  a  proper  person  to  execute  the  s 
(10  Wend.  562). 

/.  If  the  person  entitled  lo  such  conveyance  die  before  its  delivery,  it  r 
be  executed  to  Ills  executor  or  wlministrator,  subject  to  the  dower  of  his  nic 
if  tliere  be  any;  but  may  bo  sold  for  the  payment  of  his  debts  by  the  orde 
the  surrogate. 

g.  If  the  sheriff  refuse  to  execute  the  deed,  the  remedy  is  a  mandamu 
compel  him ;  and  this  is  the  proper  mode  of  bringing  up  the  (jucslLon  a 
llie  right  of  redemption,  where  it  is  in  dispute  (7  Cow.  540;  Tha  Ptop 
Flermng,  i  Denio,  137).  Sembk,  the  court  will  not  compel  a  sheriff  to  de 
a  deed  to  a  purclMeer  who  haa  not  paid  and  revises  to  pay  the  amount  01 
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rt  compel  the  sheriff  to  convej  to  o; 

„    leut  111  ■  "     ■''■■  ■      ■■ 

r.  iW,  4  Denlo,  14S). 

d.  The  sheriff's  deed  mav  be  set  adde  Tor  A«iid  (90  Johns.  61 ;  1  Weod.  50 : 
r  &  «8 ;  1  Co<*.  481). 

A.  It  Kema  that  after  the  sheriff  baa  detirered  the  deed  to  the  pnrcbuer, 
be  has  no  right,  at  the  mere  requeiit  of  the  purchtaer,  and  wlthont  an  order 
of  the  conn,  lo  alter  the  deed  in  a  material  part  (darkt  v.  MUltr,  18  Barb.  200 ; 
and  see  Laub  t.  BiuJaniUer.  IT  N.  T.  621). 

ft  Action  to  reform  sheriff's  deed  see  (Bttrtfc«  t.  Jiidd,  81  N.  T.  300). 

d  Constructiiin  of  sheriff's  deed  see  (Miuaa  t.  FAitg,  11  Barb.  178 ;  SbOdrd 
y.  WiOiatru,  12  Bart>.  240). 

«.  The  intent  of  the  sheriff  in  makEnr  the  deed  cannot  be  shown  br  estrin- 
ric  evidence  (Jftuon  t.  WJule,  11  Barb.  ITS ;  I^ii  t.  Doe,  20  U  440). 

/.  The  pnrchaser  has  no  right  to  enter  on  the  premises,  unless  the;  are 
vacant  In  ord^  to  obtain  actual  pOBHession,  he  must  resort  to  his  action  of 
^ectment  (18  Johns.  840 ;  MtaiMm  r.  Bawyer,  3  Wend,  607).  Or  piooeed 
ond^  the  act  to  obtain  possession  of  real  propert;  (3  R.  B.  S18). 

g.  All  the  proviatonB  of  the  revised  statutes  extend  to  liens  bj'  mortea^,  In 
the  same  manner  aa  Ihey  extend  to  liens  b;  judgment  (Laws  1847,  p.  606). 

K  All  redemptions  bj  creditors  are  lo  be  made  at  the  sheriff's  office  who 
made  the  sale,  and  Ute  sheriO'  Is  to  attend  at  his  office  during  the  last  day  for 
making  redemption,  and  dnriug  the  time  thereafter  for  which  redemption 
maj  be  made,  for  tiie  purpose  of  malting  redemption  ;  but  b  bts  absence,  Uto 
redemption  may  be  made  bv  the  under-sheriff  or  a  dcpntT ;  and  notice  of  the 
redemption  must  be  forthwith  filed  by  iJie  sheriff  wlm  tlie  ooontr  clerk  (16 
N.  Y.  528 ;  88  Barb.  a«8). 

£  The  notice  of  redemption  is  to  contain ; 

1.  The  title  of  the  cause ;  or,  if  a  mortgage,  the  parties  to  tho  mortgngoi 

2.  The  amount  of  the  judgment,  decree,  or  moringe. 

8.  The  assignee,  representative,  or  trustee  thereof,  ffaoy- 

4.  The  amount  paid  to  redeem, 

6.  The  time  when  such  redemption  was  made. 

0.  The  sum  claimed  to  Ite  due  on  such  judgment,  decree,  or  mortgago,  nt 
On  tine  of  such  redemption. 

j.  Any  creditor  having  a  right  to  redeem,  may  redeem  witbin  twenty-fbur 
hours  aher  any  precedh^  redemption,  and  no  deed  on  any  sale  or  redemption 
is  to  be  executed  unUl  after  the  lapse  of  twenty-four  boon  after  the  last 


Hdemptiov 

it  Certificates  of  redemption  are  to  be  made  and  delivered  to  the  creditor 
nxleeminK,  which  certificates,  when  proved  and  acknowledged,  are. to  have  the 
eflect  of  deeds,  The  fee  for  making  »acix  certificates  is  the  same  as  for  making 
acerlificate  of  sale. 

(  The  time  to  redeem  may  be  extended  by  agreement  among  the  parties 
interested  (4  Corns.  554). 

tn.  Recording  the  sheriff's  deed  Is  not  notice  thereof  to  a  party  who  con- 
tracted with  the  Judgment  debtor  to  purchase  the  land  and  entered  into 
posseraion  prior  to  the  recovery  of  the  Judgment  (Maser  y.  Hinman,  8  Kern. 

K.  H.  p^d  the  sheriff  the  amount  of  an  execution  held  by  said  slieriff  against 
B.  expecting  that  the  plaintiff  in  tlie  execution  would  assign  the  Judgment  to 
him.M.  ThesheriffgaveM.  a  receipt  stating  that  the  money  was  "to  apply  on 
the  Judgment,  which  was  not  to  be  cancelled  but  by  M's.  order,  if  the  plaintiff 
will  assign  the  judgmenL"  Plaintiff  assigned  the  Judgment  to  H.:  held  that 
the  transaction  was  a  purchase,  not  a  payment  of  uie  Judgment  [SnbtA  t 
JftKw,  as  N.  T.  810).  J  -t.         V 
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a.  Bee  ftarther  ts  to  rcdemptiona  (PatntU  x.  Hiitmaa,  7  Barb.  641 ;  Bt 
Raymond,  1  Denio,  3T0). 

h.  Exempt  proparty. — The  foUowing  property,  when  owned  by  any  p 
being  a  householder  (a  R  8.  387 ;  19  Wend.  475),  and  euch  articles  Ihere 
are  recnoTuble.  are  exempt,  while  the  iamiij  of  Bucb  person,  or  vaj  of 
may  be  removing  from  one  place  of  residence  to  anoUier : 

1.  AH  spinning- wheels,  weavisg-IoomB,  and  stoves  put  up  or  kepi  for  i 
any  dwelling-house. 

2.  The  family  Bible,  family  pictures,  and  scbool-booka  used  br  or  ii 
family  of  such  person,  and  booVsnot  exceeding  in  value  fifty  dollars,  i 
are  kept  and  used  as  part  of  the  fomily  library. 

3.  A  seat  or  pew  occupied  by  such  person  or  bis  fomlly,  in  any  honi 
place  of  public  worship. 

4.  All  sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yam  or 
iDanufactared  from  the  same  (11  Wend.  94 ;  2\ib.  68),  one  cow,  two  swin 
necessary  (bod  for  Ihem  ;  all  necessary  pork,  beef,  flah,  flour,  and  vegcl 
<25  Wend.  870),  actually  provided  for  bmily  use,  and  necesesi;  food  fo: 
use  of  the  family  for  00  clays. 

G.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding,  for  suck 
eon  and  his  family,  arms  and  accoutrements  required  by  law  to  be  kept  by 
person,  necessary  cooking  utensils,  one  table,  six  chairs,  idx  knives  and  I 
sU  plates.  Ax  tea-cups  and  saucers,  one  sugar-dish,  one  milk  pot,  one  te) 
and  Atl  spoons,  one  crane  and  its  appendages,  one  pair  of  andirons,  s 
shovel  and  tongs. 

e.  The  toola  and  implements  of  any  meclianic  necessary  In  the  carryii^ 
of  his  trade,  not  exceeding  twenty-flve  dollars  in  value. 

d.  One  sewing  machine  and  appurtenances  (laws  1800,  oh.  152). 

t.  The  professional  books  necessaty  to  a  profewional  man  who  SQpp< 
family,  for  the  practice  of  his  profession,  are  exempt  th>m  execution,  as  i 


of  bis  family  library.    The  surgical  instruments  of  a  physician  are  eiem 
his  ■'  tools  ■'  (Robinson's  case,  2  Abb.  *J8). 

/.  Wool,  or  articles  manufactured  from  It,  not  exceeding  in  quantit 
fleeces  of  ten  sheep,  is  exempt  in  the  hands  of  a  householder  who  does  not 

any  sheep  (11  Wend.  44 ;  31  fl.  88). 

g.  Necessary  vegetables  in  any  stage  of  obtaining  them  for  fiunily  lu 
exempt  (25  Wend.  870). 

k.  If  a  householder  owns  a  cow  and  ten  sheep,  so  much  hay  as  will  be  r 
sary  for  their  feed  during  the  next  foddering  season,  is  exempt  (h)m  levy 
sate  on  execution  [Fnrrdl  v.  Hi^ley,  Lnlnr's  oupp.  to  Hill  and  Denio,  87). 
part  of  the  stntule  which  exempts  necessary  pork,  beef,  fish,  &c,  provide 
family  use,  was  intended  1o  protect  such  a  quantity  of  the  spcciSnJ  articl 
would  lie  necesaa^  for  the  family  unUl  the  next  annual  period  for  layic 
such  provisions.  The  limitation  of  sixty  days  applies  only  to  necessary 
for  the  use  of  the  debtor's  family.    (Jd) 

I.  Necessary  wearing  apparel  is  exempt  in  all  cases  {Bumpai  v.  Mavi 
.W  Barb.  026).  The  exemption  is  not  limited  to  a  housdiolder  or  head 
family.     Coaira  see  19  Wend.  475. 

j.  A  waioh  or  a  clock  may  be  exempt  from  execution,  either  as  n 
sary  household  furniture,  or  as  a  wortung  tool  (Bitting  v.  VanderUrai 
How.  801. 

k.  Weapons,  accoutrements  and  equipments  and  horses  enrolled  for  se 
and  belonging  to  a  member  of  the  fli^t  and  fif\h  riirigade  of  the  New 
State  Militia  5>a«s  1855,  p-  966,  g  72). 

I.  A  milch  cow  in  possession  of  a  widow  living  with  and  providing  fo 
infant  children  is  exempt  (Brigluin  v.  SuM,  33  Barb.  600).  The  widow 
ing  a  second  husband  will  not  toll  this  exemplion.    (iit) 

m.  Oats  for  the  team  and  tow  line  for  the  boat  of  a  boatman  (Fiddi  v.  1 
l!i  Abb.  0) ;  but  it  has  been  held  {5  Denio,  119]  that  necessary  food  tor  ai 
empt  team  Is  not  exempt 
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lot  eiceeding  one  fourLu  of  an  acre  in  extent,  aod  od  condiUon  t 
r  has  recordw  a  dcBcripUon  of  the  property  (Laws  1847,  p.  91). 
imestead  to  ihe  value  of  (1,000,  subject  to  certain  conditions  pre- 
Y  the  law  granting  the  exemption  (Laws  IBSO,  p.  499).  This  exemp-. 
)t  an  incumbrance,  claim,  or  lien  on  the  premises  {Bobimon  v.  H'll^, 
67).  This  statute  is  founded  on  a  public  policy,  which  forbids  rv 
ct  to  Uie  exemption  ag^nst  an  execution  in  debt,  although  the  (le- 
ad obtained  credit  upon  coutracting  such  debt ;  by  falsely  repreeetM- 
lie  premises  were  subject  U>  sale  on  execution.  Otherwise  as  ngHinxt 
ion  upon  a  Judgment  recovered  for  fraud  {Bobiaton  t.  t^Hej/i  !''>  N.Y. 
reveraing  S.  C.  19  Barb.  157).     This  right   of  exemption  cannot  bo 

to  another  {AUen  v.  Cook,  26  Barb.  374 ;  Smith  v.  Bradcell,  SB  Borb. 
statute  does  not  exempt  the  property  from  being  bound  and  charged 
dgment,  but  only  (h)m  sale  on  execution.  The  exemption  may 
L  A.  judgment  has  priority  over  a  subsequent  mortgage  of  the 
[9miiA  v.  Braetxli.  SB  Barb.  571)     A  house  is  not  a  homestead  until 

it  is  the  actual  residence   of  the  iudgmeat  debtor  and  his  famUr 

/.  BunneB,  7  Cal.  245 ;  Hoiden  v.  Finney,  8  id.  2S4). 

lomeatead  exemption  act  does  not  contemplate  the  exemption   of  a 

I  &om  sale  on  execution  issued  uponajudgmentfora  cause  of  action 

in  Imi,  nor  on  an  execution  issued  in  such  action  on  a  judgment  for 

lant  for  costs  (LatArop  v.  Hinger.  39  Barb.  396). 

imeslead  exemption,  see  an  article  1  Amer.  ha.v  Reg.  N.  S.  641. 

in  for  a  breach  of  promise  of  marriage  is  not  a  debt  recoverable  out 

Jit's  premLiea  under  the  homestead  exemption  act  {Cook  v.  jfannan, 

31   The  act  applies  only  to  iMCa  contracted  alter  the  passage  of  that 

idgment  for  costs  in  an  action  of  turt  is  not  a  judgment  foe  a  debt 

[  tSiwrfim  V.  Ktimer,  8  How.  637). 

«  in  a  building-society  to  the  value  of  $900,  (Laws  of  1851,  cap.  122). 

dition  to  these  exemptions  it  has  been  t\:rther  provided  that  there 

tempted  from  levy  and  sale,  under  execution,  neceasaij  household 

ind  working  tools,  and  leam,  owned  by  any  person  being  a  house 

having  a  family  for  which  he  provides,  to  Uit  value  of  not  exceed' 
indred  and  fifty  dollara,  provided  that  such  exemption  shall  not  e:c- 
y  execution  issued  on  a  demand  for  the  purchase-money  of  sucli  fur- 
ools,  or  team,  or  articles  now  enumerated  by  law  (Laws  1859,  ch. 
mending  Laws  1843,  cIl  167,  §  1),  and  the  exemption  is  good  as  lo 
e  articles  purchased.  Uniting  in  one  judgment  a  claim  for  the 
Qouey  of  tools  £c.,  with  a  claim  for  another  cause  of  action  is  a 

the  right  to  levy  on  such  tools  (Hidaa;  v.  Fay,  30  Barb.  9 ;  but  see 
urfM,  ^  How.  163).  A  threshing  machine  is  not  exempt  under  the 
■42(ti^dv.  Johnton,  34  Barb.  3(14).     Where  it  appeared  that  the 

on  which  the  execution  issued  was  in  an  action  to  recover  for  tlia 
□oney  of  a  hoise,  and  that  the  purrlinaer  was  not  at  the  time  of  the 
k  householder,  nor  was  he  a  householder  at  any  time  while  he  pus- 
a  horse,  and  that  before  he  became  n  householder  he  exchanged  such 
inother,  and  then  became  a  householder, — it  was  held,  that  Uie  horse 
[Change,  if  otherwise  exempt  from  seizure  on  execution,  was  not 
iable  to  seizure  by  the  fact  of  having  been  so  taken  in  exchange 
Ft  V.  ChamberUn,  II  N.  T.  Leg.  Oba  361). 
trty  exempt  prior  lo  the  law  of  1842,  is  not  liable  on  an  execution  oi 

'     "'      lurcliose- money  ofarticler ^  '   -  "■' ».".n."-i 

376  ;  6  How.  &5 ;  overru 
Stafford,  14  How.  520). 
.    .   issued  on  a  Judgment  recovered  In  an  action  to  recover 
taking  and  converting  personal  property,  la  not  an  execution  ii 


law  (Bogt  V.  Vaa  Altlj/iu,  16  Bartx  668). 
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a.  A  miretji  on  a  nole  prvcn  for  the  p«rchfii«-prlce  of  &  hone,  is  entil 

tlie  usual  cxemplion  umler  an  execuliim  is-siiixl  upona  judgment  recede 
tlie  nole  (Dam  v.  Ptiibody,  10  Barb.  Bl).    Tlie  head-note  ofthat  case  is  i 

i.  Tlie  horse  of  a  country  pbyiiicUa,  whose  patients  reside  bI  too  gKH 
l*ncc  tfiXdmit  iif  bis  viaitinjr  tliem  on  fool,  is  a  "neccessary  team,"  e 
fnim  execution  ( Whfder  v.  Cropteg,  5  How.  3881.  A  buggy  wagon  used 
(iroressional  business  by  a  practicing  pliytticiaD  who  is  a  house li older,  a: 
u  fumily  for  which  he  proviUiis,  is  exempt  fmm  levy  and  sale,  by  virtue 
(fcculion  issued  upon  a  judgment  reeovered  for  the  purchafle-money 
ISartn  v.  Lopea-,  29  Barb.  888). 

e.  In  IhrtAauM  v.  Rti'r  (1  Duer,  605) ;  it  was  held,  that  the  "  one-hor 
iieas  and  cart"  of  a  public  oartman — a  householder,  tiaving  a  family  for 
he  provided — was  exruipt  from  execution.  In  another  case  {iiutehin 
VhamberUn.  11  N.  Y.  Lep.  Obs.  250),  held  that  a  sinde  horse  and  cnrt  at 
ness  were  exempt  from  seizure  on  execuiion.  See  itfnr«  v.  Eeye»  (fl  Ho 
where  it  Ras  held  that  Ihe  one-hnrse  wagon  of  a  mason  was  not  exempt 
that  was  disapproved  of  in  D<ipi»  v.  iVJwer  83  Barb.  290),  find  it  was 
hc>ld  that  although  a  nngon  is  not  exempt  at  law  as  such,  yet  when  ordi 
used  with  a  horse  or  horses,  it  might  constitute  part  of  a  team,  and  1 
citipt  under  that  head.  A  one-horse  wagon  of  a  practicing  phy^cian  wf 
(o  be  exempt  (Eattmtm  v.  Caardi.  8  How  7S ;  and  see  Van  Burtn.  v.  La, 
IJarb.  380).  Where  a  narly  claims  the  exemptiiin  of  a  wagon  as  part  of  i 
he  muat  sliow  alllmiallvely  that  the  team  is  not  worth  as  a  whole  (250 
V.  I'rotfr,  ^  Barb.  200).  A  single  hone  is  a  team  (Loekureod  v.  Yiningl. 
Itarb.  S05).  The  pan  owner  ofa  l«am  is  entitled  to  exempUom,  the  sa 
if  iie  were  the  sole  owner  {Bndfiiffe  v.  Wood,  25  Barb.  52\ 


d.  Where  a  judgment  debtor  had  three  horses,  worth  together  nwn 
flSO,  and  either  two  of  ihem  may  constitute  a  team,  and  one  of  tbehore 
levied  u[)on  by  a  constable,  by  virtue  of  an  execution, — held  at  general 
Balcom,  J.,  dissenting,  that  the  debtor  might,  at  the  time  of  the  levy  or ' 
II  reasooable  time  aRi-r  notice  thereof,  elect  lo  claim  such  boree  as  e 
property,  and  he  failing  to  malie  such  clectioo,  could  not  maintain  re 
BgelDBt  the  officer  (^aman  v.  LiKd,  23  Barb.  240). 

e.  An  article  otherwise  exempt,  is  not  the  les  so  because  it  is  new  as 
not  been  applied  to  its  tnlended  use  IFieldt  t.  JUaul,  15  Abl).  8). 

/,  i^'mo/aci!,  all  the  property  of  a  judgment  debtor  Is  liable  to  ler 
sole  upon  execution,  if  he  would  claim  any  exemption  he  must  bring  hi 
within  some  statute  by  proper  proof  (dru  v.  Prouer,  .S3  Barb.  290).  T 
emption  laws  are  entitlod  to  a  liberal  construction  [Cnrpeiiier  v.  Hurringi 
Wend.  870 :  Ford  v.  Johimn,  34  Barb.  3H5 ;  Oriffin  v.  Sut/urbtnd,  14  Barl: 
Broicn  v.Witt,  19  Wend.  475;  contra,  B  Denio,  IIH).  The  party  claimii 
emption  for  an  article  as  a  necessary  article,  must  show  affirmatively  thn 
necessary,  to  entitle  him  to  exemption  (14  Johns.  434 ;  Origin,  v.  SuihtHa 
Burb.  4QS):  aud  whether  a  particular  article  is  necessary  Is  a  question  o 
(1  Denio,  493).  Wliat  is  neceesaty  furniture,  it  lo  be  determined  relative 
reference  to  tlie  circumstances  ol  llie  case,  Tlic  debtor  may  retfun  a: 
which  he  has  had  in  cotnmon  use  in  his  family  and  which  were  reasonab 
proper  for  him  and  them,  in  their  station  of  life  (Dickerton  v.  Van  TViic,  1 
724 ;  and  see  Oijdea  y.  Pvcnlia,  34  Barb.  384), 

(7.  What  is  a  tool  within  the  exemption  laws,  soo  Mrd  v,  JoKnton  (Si 
888).  A  tbreslitng  machine  Is  not  Icti.),  nor  is  a  printing  press  I^Backingh 
Biliinga,  13  Mass.  82),  nor  are  printing  type  and  forms  {Danforlh  r.Woin 
10  Rck.,  423),  nor  a  machioe  for  spinning  cloth,  called  a  "  Billy  and  Je 
(KiU/urn  v.  Deming,  2  Verm.  401),  nor  a  mill  saw  (BachdcUr  v.  Shajie 
Fairf.  13.')). 

h.  The  exemption  laws  extend  to  non-restdents  (1  Code  Rep.  71). 

L  The  act  to  extend  the  exemption  of  household  furniture  &c,  passed 
11. 1643,  does  not  apply  to  a  judgment  "  for  a  demand  accruing  for  wort 
Ubor  performei,',  in  a  liimily  as  a  domeslic.    (Laws  1858,  ch.  107). 
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Waiilns  ezemptloiia.— The  exemption  of  property  from  execnUoo  1^ 
ite  has  beea  held  to  be  a  penonal  privile^,  of  which  the  owner  alone  can 

adTBDUige  (t  Cow.  114 ;  IG  Wend.  562) ;  nud  he  mHv  waire  the  exemption 
wfard  T.  LockvxxKi,  9  How.  547  ;  see  Smtih  v.  Ihll,  2i  Barb.  6S6 ;  Harper  y, 
,  10  How.  376 ;  Vom  t.  Ihinnurrt,  38  Penn.  (3  Harris)  R,  93 ;  Garnrick  t. 
jr*.  14  Barb.  » :  KneeOJe  v.  NaccoTnb,  81  Barh.  1(19 ;  22  N.  Y.  249 ;  8mith  t. 
•Jcelt,  38  Barb.  GTl) ;  and  probably  he  wuves  it  by  mortgaging  euch  exempt 
«rty  (Lkor  v.  Orier,  5  Duer,  flOl). 

ReooTorine;  proceeds  of  sale  of  axompt  proport^. — A  claim  to  recofec 
Proceeds  of  exempt  property,  wrongfully  seizeil  nod  sold  upon  execution, 
nvcrtcd  Into  a  debt,  by  a  recovery  of  judgment  li>r  the  value  (MaUory  t. 
'<m,  2i  Barb.  425).  A  defendant  whoHe  exempt  property  is  aeizcd  upon 
ution,  may  proceed  under  the  provisioDB  for  claim  and  delivery  (Matikm/  v. 
on.  21  Barb.  435). 

Who  ia  a  hooBeh^der  ? — One  providing  for  a  household  is  a  hous» 
er  (Griffin  v.  SaOurrland,  14  Barb.  458) ;  one  who  rents  a  liouse,  and  keepa 
ders  and  Bervanta.  ia  a  hotueholder  within  the  meaning  of  the  exemption 
if  1S42,  although  he  has  at  the  lime  no  wife  or  children  for  whom  he  pr<». 
I  (IfulrMium  V.  C/tamberUn,  11  N.  Y.  Leg.  Oba.  248 :  Van  VeeMgn  v.  MalL 
ow.  438). 

In  Woodaard  v.  Murray  (18  Johns.  400),  It  was  held  that  H.  though 
at  from  the  Stale,  was  to  be  deemed  a  lioucelioldcr  wblle  his  fkmlly  wen 
iving  from  one  house  lo  another,  several  mites  distant,  and  that  his  pro- 
r  was  exempt  from  execution  during  such  removal.  [At  that  time  tbo 
iptinn  act  did  not,  as  it  does  now,  jirticularly  provide  for  the  exempUoD 
■operty  during  the  removal  of  Ihe  family  frotu  one  place  of  residence  to 
her;  and  the  question  was  only  whether  the  owner  was  a  hoiuihMar 
3g  such  removal.] 
The  fact  of  a  person  being  a  fltmMAoM^r  cannot  !»  proved  by  reputa- 

the  fact  being  capable  of  direct  proof  (Eattman  v.  Kjwsea,  8  How.  75) ; 
it  nndoubledly  devolves  on  Ihe  party  claiming  the  eiempUon,  to  show 
natively  the  facta  which  entitle  him  to  the  exemption  claimed  (L4  Johns, 

Gnffin  T.  Sut/i^rtand.  14  Barb.  457 :  Olinmbtrrt  v.  Ualttead,  Lalor's  Bupp, 
ill  and  Denio,  384 ;  and  see  .K  v.  Hak,  S  Bl  &  A.  133 ;  2  D.  <b  li  241 ;  R. 
'glider.  1  B.  &  Cr.  I7fl ;  2  D.  &  R  358). 

A  defendant  and  his  daughter,  who  live  together,  the  wife  and  mother 
%  dead,  are  a  family  {Cm  v.  Stafford.  14  How.  631,  McKean,  Co.  Judge). 
Satisfaction  of  judgment — A  levy  upon  sufflcient  personal  property  U 
per  te.  a  satisfaction  of  the  Judgment  (Denvrey  v.  Fox,  33  Barb.  ,522  ;  see 
#r  v.  M(n^at>d,  8  Paige,  274).  A  aatisfkction  piece  should  be  entitled  irt 
«uae,  and  state  that  aatiafaction  is  acknowledged  between  the  parties  (for 
tmoimj  of  the  Judgment),  and  when  the  judgment  was  docketed.  It 
Id  be  signed  by  the  judgment  creditor,  or  hia  executor  or  administrator, 
icknowTedged  by  tlie  party  signing  it  1>efore  the  clerk  or  some  judge  of 
ourt  In  wliic^  the  judgment  was  rendered,  or  wme  Judge  of  a  couDtjr 
t,  or  commissioner  of  deeds,  who  is  required  to  certify  that  the  party 
ng  the  acknowledgment  was  known  to  him,  or  made  known  by  compe- 

After  the  satisfaction  piece  has  been  acknowledged.  It  is  to  be  filed  in  the 
!  of  the  clerk  in  which  the  judgment  was  docketed,  who.  on  receiving  it, 
juired  lo  cancel  the  judgment  on  the  record,  by  entering  the  satisfaction. 
i  Judgment  has  been  docketed  in  the  office  of  the  clerk  of  any  county,  the 
with  whom  the  aatiafaction  piece  is  Bled  will  furnish  a  certificate  of  the 
:bnt  the  judgment  has  been  satisfied  of  record;  and,  on  filing  it  in  the 
:  of  the  county  clerk,  the  latter  is  required  to  discbarge  ana  cancel  the 
et 

Acknowledgment  of  satisfaction  maT  also  be  made  by  the  attorney  on 
■d  of  the  party  In  whose  fevor  the  Judgment  was  obtained,  within  two 
I  after  flihig  tlie  Judgment  record,  in  the  siune  manner  and  the  like  effitot 
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a.  If  the  ptulv  Id  wbose  favor  ihe  juilement  was  readered,  reride  out  oi 
Htttte,  the  satiBfactioD  piece  muBt  be  acinowledged  before  enme  one  ol 
oIDceiB  before  wliom  conveyaacee  of  real  estate  ma;  be  acknowlcdgei 
proved  by  persons  residiiig  or  being  OQt  of  tJiia  Btate. 

b.  It  the  satisfaction  be  adcnowledged  by  virtae  of  a  letter  of  attorney 
otber  instrument  contaiaing  a  power  to  acKiionledze  aatia&ction,  sucb  f 
or  instrument  must  be  acliDowl edged  or  proved  before  the  derlt  of  the  c 
In  which  tlie  judgment  lias  beca  rendeied,  or  tiefare  either  of  the  officers  be 
whom  conveyances  of  real  estate  may  now  be  achaowledged  or  proved  ; 
•uch  leUers  of  attorney  or  other  inatrumenta  ahall  be  filed  with  auch  c 
with  the  BatisfactioD  piece. 

e.  In  order  to  extinguish  the  Judgment,  it  isaot  sufficient  that  the  satlsfac 
piece  be  filed,  unless  it  be  also  actuallv  entered  on  the  record  by  the  cl 
the  satisfaction  piece  lieing  regarded  merely  aa  an  authority  to  enter 
satUfaction  [7  Wend  S5). 

d.  If,  after  Judgmeut  has  been  satisfied,  the  plainLff  leRise  to  acknowli 
Mtisfaction,  the  court  will  compel  him  to  do  so  at  his  own  expense  and 
the  coet£  of  the  motion  (20  Johns.  294 ;  6  ti.  1S2 ;  3  Caines  B.  £C6 ;  3  lil  16! 
Uiey  will  grant  a  stay  of  execution  (16  JoUna.  i;  Kid.  SOS). 

&  One  ft^uduieotly  keeping  a  satisfied  Judgment  on  fot^  and  ' 
tbrcatena  to  use  it  to  the  prejudice  of  other  judgment  creditors,  may  be  ( 
pelled  to  satisfy  tlie  judgment  of  record  (.S/uiio  v.  DieigM,  16  Barb.  536). 

f.  The  court  will  alBO  direct  satisfaction  to  be  entered  in  tlie  case  of  se 
of  judgment,  on  payment  of  tlie  balance  lo  the  party  in  whose  fevor,  after 
oC  it  IS  found  (1  Cow.  208;  1  M.  &  S.  6»6  ;  1  D.  &  R.  301). 

o.  Where  there  are  two  suits  for  the  same  cause,  both  of  which  proceei 
Jndgn 


jDdgment  and  execution,  a  satisfaction  of  eitherjudgment  is  a  discharg 
the  other  (9  Johnt.  231 ;  4  id.  469).  But  where  an  action  Is  brought  up< 
Judgment,  and  Judgment  Is  recovered  thereon,  it  is  no  satUfaction  of  the  < 
liiaf  Judgment,  both  being  debts  of  equal  degree  (1  Cow.  178). 

A.  If  satisfaction  has  been  fraudulently  entered,  the  court  will  order  It  t 
vacated ;  and,  in  doing  so,  they  will  regard  the  equitable  rights  of  Uiird 
sons  who  have  an  interest  in  tlie  judgment ;  as  where  the  plaintiff,  aflei 
had  assigned  a  judgment  to  a  third  person,  and  given  notice  to  the  defen< 
of  such  assignment,  entered  satisfaction  on  the  record,  it  was  ordered  t^ 
vacated  (3  Johni.  Cas.  131,  3o8  ;  1  -Mitu,  520 ;  15  id.  405). 

i.  If  the  amount  of  the  judgment  be  collected  under  the  execution,  and 
writ  is  returned  "  tatUfied"  it  is  not  necessary  to  procure  an  acknowledge 
of  satisfaction  ;  it  being  provided  by  statute  that,  on  such  return  being  m 
llie  clerk  shall  enter  in  the  docket  of  the  judgment  the  fact  that  fhe  am< 
dated  in  such  return  to  have  been  levied,  has  been  collected,  which  ahall 
deemed  a  satisfaction  of  the  judgment  to  the  extent  of  such  amount,  ui 
the  return  be  vacated  by  the  court  (3  R  S.  286). 

j.  Where  satisfaction  of  a  judgment  was  produced  by  sale  under  ex 
lion  of  real  estate  supposed  to  belong  to  the  judgment  debtor,  and  it 
sfterwards  discovered  that  he  liad  no  title  to  sucb  real  estate,  and  that  i 
was  obtained  by  the  purchaser,  an  order  of  tlie  supreme  court,  vaca 
the  satisfaction  and  authorizing  a  new  execution,  was  affirmed  ISuydan 
Holden,  Court  of  AppeaU,  Oct.,  1853;  and  see  iSeld  v.  Pauidtng,  3  i 
181t). 

k.  A  defendant  in  an  execution,  fhim  whose  property  the  sheriff  has 
lected  money  sufficient  for  the  payment  of  it,  is  not  liable  for  interesl 
the  Judgment  while  the  money  is  staid  in  the  sherilTs  hands  at  the  ineti 
of  a  creditor  of  the  defendant  {Gray  v.  Qrim»M,  7  How.  44). 

t  Whenever  any  Judgment  or  decree  shall  be  reversed,  vacated,  or  B 
Aed  of  reC(»4,lho  certificate  of  the  clerk  of  the  court  with  whom  said  Ji 
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ks  rendered  or  decree  was  entered,  ot  tliat  feet,  under  his  Beal  of 
All  be  suffident  Authority,  on  being  filed  witb  the  clerk  of  any 
with  whom  Buch  Judgment  or  decree  ma;  have  been  duly  dock- 
diBCbar^  &nd  cancel  such  docket  thereof;  for  which  certificate 
ET  fuTTUBhiDs  UtQ  Same  shall  be  entitled  to  charge  13i  cents  (Laws 
P-  91,  §  5). 

afection  of  Judgment  bv  acceptance  of  bond  and  mortgage,  see  La- 
Sart«r  (4  Barb,  8M),  satisfacllon  otherwise,  see  Van  Wagmm  v.  La- 
I  How.  16). 

>n  the  payment  to  the  sheriff  of  a  county  of  the  amount  dne  upon  any 
1  in  his  hands,  iasued  upon  a  judgment  obtained  In  any  other  connty, 
rifl  shall,  on  demand,  deliver  to  the  person  paying  the  same,  a  copy 
■xecution,  and  of  his  indorsement  of  satiaftction  thereon,  and  HhaU 
le  same  to  bo  s  copy,  and  shall  be  entitled  to  receive  twenty-flve  cents 
and  upon  filing  such  certified  cop;  with  tbcclerk  of  tlie  first  mention- 
y,  such  clerk  shali  enter  satisfacCion  of  tiie  said  Judgment  upon  the 
□  the  same  manner  and  with  the  like  effect  as  if  the  said  Judgment 
I  obtained  in  such  county  and  the  original  execution  had  boen  re- 
Ltislled  ;  but  nothing  herein  cont^ncd  shall  exempt  the  aherilT  from 
',  the  original  execution  to  the  clerk  of  the  county  in  which  thejudg- 
s  obtained  (Laws  1860,  ch.  6,  g  1). 

afaction  of  such  Judgment  may  also  be  entered  by  the  clerk  of  any 
rhere  the  same  shall  have  bpcn  docketed,  upon  producing  to  and  filing 
h  <lerk  Ihe  certificate  of  the  clerk  with  whom  the  copy^  of  the  execu- 
endorsement  of  saliafaction  was  filed,  as  aforesaid,  slating  that  such 
been  filed  and  such  judgment  discharged  (id.  %  2). 
tlngoETjudgmentB.— A  8CtK)1f  of  one  judgment  against  another  may 
led  either  (I)  by  an  action  instituted  for  the  purpose,  or  (3)  by  a  mo- 
le  court  in  which  the  Judgments  or  either  of  them  were  or  was  ren- 
Iset-ofi' may  be  obtained  by  an  action  in  many  cases  in  which  it 
e  obtained  on  a  motion,  and  much  of  the  apparent  confusion  in  the 
I  on  motions  to  set-olT judgments  arises  from  not  keeping  in  mind  the 
the  refusal  to  allow  the  set-off  is  frequently  based  on  the  groimd  that 
mot  be  bad  on  motion  {Purchaae  v.  BeOmet,  16  Abb.  108). 
iction  may  be  maintained  to  enforce  a  set-off  of  judgments,  atlhough 
!  exists  by  motion,  but  the  courts  will  discourage  such  actions  (,Ond- 
Triton,  4  Paige,  647 ;  Aindie  v.  Boynton,  2  Barb.  358). 
n  action  to  set  off  judgments,  the  statute  of  set-offs  controls,  and  the 
let-off  is  paramount  to  the  attorney's  lion  {Robert*  v.  Carter,  24  How. 
lb.  sea,  mtey 

warrant  a  set-off  In  an;  case,  each  party  must  have  a  Judgment  (6 
t  i  10  Wend.  615 ;  5  Barb.  105 ;  and  see  3  E.  D.  Smith,  60  ;  11  Barb. 
and.  690 ;  1  Johns  Cas.  103 ;  U  Johns.  83 ;  8  W.  357 ;  1  ii  144 ;  4  Hill, 
[.  568,  7  »<£  186  ;  3  Wend.  381;  8  Cow,  136;  3  id.  353 ;  7  id.  46B,  480 ; 
,870). 

idgment  in  an  action  at  law  ma;  be  set  off  against  a  judgment  in  a 
ire  action  (JToMen  v.  QOhert,  7  How.  308). 

off  not  usually  allowed  to  prejudice  of  at'orney's  lien  [AiruUe  t. 
3  Barb.  368 ;  Oridiey  v.  Oaniton,  4  Paige,  647 ;  Ely  v.  Cook,  9  Abb. 
an  altomev's  lien  is  no  bar  to  an  action  to  obtain  a  set  off  [Btoc^  t. 
,  13  Abb.  3^ ;  and  see  Noam  v.  Gregory,  5  How.  339) ;  attorney's  lleo 
in  noleto§308,po*(. 

ding  an  action  against  an  Insolvent  defendant,  he  agreed  with  his  at- 
,hat  the  coals  in  ine  action  should  belong  to  liem;  subsequently  be 
a  Judi^ent  for  costs  &c.,  assigned  It  to  his  E»d  attorney,  held  that 
rment  was  not  the  subject  of  a  set-off  against  a  previoai  judgment  of 
I  plunOff  against  the  same  defendant  (Ely  t.  Cook,  3  Uilton,406). 
lere  the  Judgments  to  be  set  off  are  in  different  cooits  the  motitm 
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ihould  be  iiikde  Id  the  court  Id  which  the  Judgment  anin«t  the  moT 
was  tendered  (Goohi  t.  SmUh,  7  hill,  168 ;  A>h  t.  Bida,  It  Barb.  t8( 

0.  A  molioD  Id  set  ofi  Judgments  obtained  in  &  Justice's  ooort,  tran 
one  or  both  of  which  haTs  been  filed  with  the  coontjr  clerk,  ebould 
in  the  count;  coart  (Bimit.  Hicla,  11  Barb.  481). 

b.  On  a  motion  to  aet-offJudgDients,  the  papers  Bhonld  be  entitled 
actions  {Aloott  y.  Datiton,  2  How.  44). 

e.  Hotiona  to  ■et-oQ'  are  addreesed  to  the  discretion  of  the  court 
be  allowed  to  prevent  injustice  {Bairn'  v.  Boag,  6  How.  301 ;  l^athai 
Joiu,ia  Abb.105). 

(i  &B  to  setting  off  costs  against  recover;  where  one  put;  recover 
other  is  entitled  to  coela,  Boe^  370,  put. 

e.  To  deprive  a  party  of  bis  right  to  setoff,  the  asaJgDincot  must  bt 
(fiuMm-  T.  J/He».  96  How.  61). 

/.  Where  plaintiff  purchnned  a  JudqTncnl  a^inst  bis  creditors,  and 
putd  for  it,  before  the  transfer  of  their  demand  ^ainul  him  Id  a  thin 
out  the  written  assignment  of  the  Judgment  to  him  was  not  executet 
that  time,  held  he  was  entitled  to  ofiftet  suehjudgmentfflariw  v.  Bf 
Paige,  517 ;  and  see  Terrg  T.  Rodertt.  IS  How.  M ;  rcT'd  17  How.  841 
against  assignee  with  notice  allowed  (Naean  v.  Ortg^rj/,  6  Bub^  33B ; 
&ag.  6  How.  201). 

g.  On  this  subject,  see  Elg  v.  Gaok  (0  Abb.  860) ;  Choektr  r  Claughli 
684) ;  BetU  V.  Uarr  (1  Hilton,  41 1). 

A.  Setoff  not  allowed  {Harrti  v.  Pnlitur,  S  Barb.  lOS ;  BrnHh  v.  Brigi 
asa-,  .RoMT.  .a>eit,llBarb.  481;  JVort  v.  ifimHUon, S  Abb.  891 ;  £^ 
Abb.8S6). 
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Proceedings  Sxtpplementary  to  the  Eeeaution.* 

209.    Order  for  diBCoTerT-  of  prDperIf,  ezunkkation  of  Judgment 

debtor,  &c- 
38S.    Aq7  debtor  to  execution  debtor  ma;  pay  his  debt  to  tho 

sberilf. 
2M.    Siamination  of  debtois  of  Judgment  debtor,  or  of  tbosa 

bavlng  propcrtr  belonriag  to  nim. 
893.    WitnesB  required  to  teslify. 
390.    Compelling  party  or  witnesses  to  attend 
297.    What  property  may  be  ordered  to  i>e  applied  to  the  ezft- 

398.    Judge  may  appoint  receiver  and  probibit  traosTcr  of  prop- 
erty, 
299.    Proceedings  upon  clidm  of  another  putf  to  pr<q»ert7,oroa 

denial  orindebtcdness  to  Judgment  debtor. 

800.  Reference  by  Judge. 

801.  CoBta  of  pruceedmi- 

803.    Disobedience  of  order,  how  punished. 

}  292.  [247.]  (Am'd  lSi9,  1851, 1858,  1859,  186ft.)  Eeiating 
ts.  Order  for  discovery  of  property^  examination  of  judg- 
nt  debtor,  die, 

1.)  When  an  execution  againBt  property  of  the  jndgmeat 
itor,  or  of  an;  one  of  the  several  debtors  id  the  same  judg- 
nt,  issued  to  the  sheriff  of  the  county  where  he  resides  or 
I  a  place  of  business,  or,  if  he  do  not  reside  in  the  state,  to 
I  sheriff  of  the  county  where  a  judgment  roll,  or  a  transcript 
1  justice's  judgment  for  twenty-five  dollars  or  upwards,  ex- 
sive  of  coats,  is  filed,  is  returned  unsatisfied  in  wbole  or  in 
t,  the  judgment  creditor,  at  any  time   after   sueli   return 

CorporatlotiB. — This  chapter  (except  perhaps  g  394,  Bee  in  note  to  that 
ion),  WB8  held  not  to  apply  to  judgments  against  corporationa  (£in<b  v. 
umdaigua  RS-Oo.  10  How.  487 ;  tServmod  v.  Buffalo  R  B.  Co.  13  id.  196) ; 

to  corporations  which  are  iTitotverti  {Ilammond  \.  Hudton  Biver  Iron  Co.  11 
i9).  But  it  applies  to  Judgments  against  stockholders  ia  t)anking  corpon- 
la  (I^wB  1B03,  ch.  873,  §  4). 

>n  a  Judgment  against  a  domestic  corporation,  and  an  execution  relumed 
aii^ficd,  OB  the  petition  of  the  judgment  creditor  the  supreme  court  may 
ueslnte  the  stock,  property,  &c.  of  such  corporation  and  appoint  a  receiver 
L  S.  468,  §  86)  \  such  receiver  acts  for  all  the  creditors,  but  the  receiver 
•f  be  discharged  on  sati^Cying  the  plalntia''s  claim,  it  not  appearing  that 
'  other  creditor  baa  sought  to  avail  himself  of  the  receivership  [Ai^M  t. 
hiry,  19  How.  46).  As  to  the  sequestration  of  the  property  of  corporations 
■aing  V.  JfeAoui  Vaikjl  I^  Co-  H  How.  190;  HaUiday  v.  N<Mt,  1  Btrb.  187). 
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made,  is  entitled  to  an  order  from  a  judge  of  the  court,  or 
county  judge  of  the  county  to  which  the  execution  was  isBDei 
or  a  judge  of  the  court  of  commou  pleas  for  the  city  an 
county  of  New  York,  when  the  execution  was  issued  to  sue 
city  and  county,  requiring  such  judgment  debtor  to  appear  an 
answer  concerning  his  property,  before  such  judge  at  a  tin: 
and  place  specified  in  the  order,  within  the  county  to  whic 
the  execution  was  issued.  (2.)  After  the  issuing  of  an  execi 
tioQ  against  property,  and  upon  proof  by  affidavit,  of  a  part 
or  otherwise,  to  the  satisfaction  of  the  court,  or  a  judge  thereo 
or  county  judge,  or  any  judge  of  the  court  of  commou  plet 
for  the  city  and  county  of  New  York,  that  any  judgment  debtt 
residing  io  the  couuly  where  such  judge  or  officer  reside 
has  property  wliich  he  unjustly  refuses  to  apply  towards  tt 
satisfaction  of  the  judgment,  Ruch  court  or  judge  may,  by  a 
order,  require  the  judgment  debtor  to  appear  at  a  specifie 
time  and  place,  to  answer  concerning  the  same ;  and  sucli  pn 
ceedings  may  thereupon  be  had  for  the  application  of  th 
property  of  the  judgment  debtor  towards  the  satisfaction  < 
the  judgment  as  are  provided  upon  the  return  of  an  executiot 
Whenever  it  shall  satisfactorily  appear,  by  affidavit,  to 
justiceof  the  supreme  court,  that  such  county  judge,  orjudg 
of  said  court  of  common  pleas,  is  incapacitated  from  acting  i 
any  of  the  proceedings  wiiatevor,  herein  authorized,  from  an 
cause  or  causes  whatsoever,  auch  justice  of  the  supreme  com 
shall  have  the  same  powers  and  authority,  in  all  cases  wlial 
ever,  as  are  herein  conferred  upon  htm  as  to  cases  of  jnd^ 
ments  in  the  supreme  court.  (3)  On  an  examination  nnde 
this  section,  either  party  may  examine  witnesses  in  his  behal 
and  the  judgment  debtor  may  be  examined  in  the  same  mat 
ner  as  a  witness.  (1.)  Instead  of  the  order  requiring  the  attei 
dance  of  the  judgment  debtor,  the  judge  may,  upon  proof  b 
affidavit  or  otherwiee,  to  his  satisfaction,  that  there  is  dange 
of  the  debtor's  leaving  the  State,  or  concealing  himself,  am 
that  there  is  reason  to  believe  he  has  property  which  he  uu 
justly  refuses  to  apply  to  such  judgment,  issue  a  warrant  n 
quiring  the  sheriff  of  any  county  where  such  debtor  may  ht 
to  arrest  him  and  bring  him  before  such  judge.  Upon  beiuj 
brought  before  the  judge,  he  may  be  examined  on  oath,  and 
if  ittlien  appears  that  there  is  danger  of  the  debtor's  leaving 
the  State,  and  that  he  has  property  which  he  has  unjustly  refusei 
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7  to  Bnch  JD^gment,  ordered  to  enter  into  an  nndertalc'ing, 
[16  or  more  Buretiea,  that  he  will  friim  time  to  time  at- 
afore  the  judge  as  he  ehall  dir&ot,  and  that  he  will  not, 
the  pendancy  of  the  proceediDge,  dispose  of  any  por- 
his  property  not  exempt  from  execution.  In  def&ntt  of 
g  into  such  undertaking,  be  may  be  committed  to 
by  warrant  of  the  judge,  ai  for  a  contempt.  (5.)  Ko 
shall,  on  examination  pnrsnant  to  this  chapter,  be  ex- 
from  answering  any  question  on  the  ground  that  his 
lation  will  tend  to  convict  him  of  the  commission  of  a 
but  his  answer  shall  not  be  nsed  as  evidence  against 
any  criminal  proceedings  or  prosecntion.  Nor  shall  he 
dsed  from  answering  any  qiiesrion  on  the  ground  that 
,  before  the  examination,  executed  any  conveyance,  as* 
lit  or  transfer  of  hie  property  for  any  purpose,  but  his 
shall  not  be  used  as  evidence  against  him  in  any  crim- 
■oceeding  or  prosecution." 

tnra  cf  thtt  prooooding. — ti.  proceeding  under  this  section  is  &pn> 

in  Om  bcUoo,  not  a  special  proceeding  {l)it**er  t.  Van  Pdt,  15  ^w. 
of  Qenaee  t.  Speneer,  td.  413 ;  eaiUra,  Dnvu  y.  Turner,  4  How.  190) ; 
ie  nature  ofa  new  Buit  (3  Ducr,  6&3;  Driggay.  WSUarai,  15  Abb.  ill- 
hltuin  7,  Itiee,  15  Abb.  307 ;  24  How.  13fll.  It  is  a  Bubstilule  [»  Boma 
fcr  the  former  creditors'  bill,  and  tlie  nilea  settled  in  reference  1«  the 
ngs  under  tliese  bills,  maj,  witli  propriety,  be  regarded  as  controUiag, 
It  altered  by  the  code  or  the  practice  under  it  (Orr's  case,  2  Abb.  4W  : 
•iMn  T.  Domingua,  (3  Duer,  058) ;  Banis  t.  Tumm;  (4  How.  190)  -  and 
■fcax  (3  Abb.  470) ;  S<^  t.  Lawtan,  (4  Sand.  718) ;  UOieruiata  v.  FU- 

1  How.  538 ;  3  Abb.  153 ;  Driggt  y.  JKHwwm,  15  Abb.  477).  It  is  a 
Dg  before  ajud^,  not  iA»  cmtrl.  {Miller  v.  Bastman,  15  How.  10 ;  Bit- 
'iiiid^niurg,  IT  td.  80).  There  Beems  to  be  no  impropriety  in  BtjUng 
cs  ptainliff  and  defendant  (Davii  v.  Tumer,  4  How.  190). 
Iidictloii. — The  power  given  by  this  section  being  a  mere  statute  au- 
inless  the  facts  necessary  to  bring  the  case  within  the  section  are 
.he  Judge  has  no  jurisdiction ;  tlie  mere  appearance  of  the  Judgment 
id  his  examination  without  objection  does  not  confer  Jurisdiction 
.  jfeiBton.  10  How.  SSIV  But  Jurisdiction  once  acquired,  It  continues 
I  proceedings  are  terminated  {Wdtber  y.  Robbie,  IB  How.  883V 
irhatoaafla  this  seotlon  appliM.— This  Bectim  applies  to  actions 
uint  debtors,  where  one  only  was  served  with  process,  and  Judgment 
red  before  the  code,  but  execution  issued  since  the  code  went  into 
luia  y.  Laulin,  1  Code  Rep.  94 ;  1  Sand.  733 ;  and  g  394,  pml) ;  and  sa 
executions  issued  before  the  code  look  eS'ect  as  to  those  issued  since 
(  V.  a«*,  16  Barb.  S09 ;  Emery  v.  Emery,  fl  How.  181).  It  also  appllea 
!»'  Judgments  of  which  transcripts  have  been  filed  with  the  county 
■naiay  v.  HUehin*,  9  Barb.  878 ;  Hough  y.  KiMn,  1  Code  Rep.  N.  a, 
does  not  apply  to  the  case  of  a  foretgn  consul  who  has  permitted 
t  to  be  taken  against  him  by  default  {QHffln  y.  Domingutt,  3  Duer, 
r  after  an  arrest  on  an  eiecntlon  against  the  person  {Logan  y.  Arrw, 

not  reported,  Sept,  1BS2) ;  except  in  cases  after  a  discharge  of  the 
I  debtor  within  thelawof  1857(see  Charging  in  execution,  anta,p.^,i.) 
no  objection  to  the  proceeding  under  this  section,  that  after  moUjig 
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Die  ofdn,  the  Jndpnent  crediior  has  inaed  uiothcr  execntlon  igi 

Eroperty  of  the  Judgment  debtor,  and  that  rnc-h  execution  has  been  Ic 
M  it  to  clear  that  sucb  levj  will  be  effectual  to  aatisiy  the  judgmenl 
Lauman,  i  Sund.  718  ;  Farmihamn  v.  KimbaU,  S  Abb.  SVS  note  ;  IB  U 
LiUienAiM  y.  Feliemutn.  11  How.  528  ;  3  Abb.  15S  ;  Tlunnat  v.  Eteen.  1 
ISC).  Nor  U  it  an;  re«Rnn  Tor  sUiyIng  the  examinaiion  npon  an  order  ( 
tinder  this  section,  to  show  that  after  the  making  and  before  service 
ordirr,  Ike  judgment  creditor  has  issued  an  atlacnmcnt  apainst  the  it 
debtor  as  a  non-reddent  debtor.  {UaTUm  v.  TripUr,  1  Code  Rep.  M 
As  the  object  of  these  proceeding's  differs  entirely  &om  the  object  of  a 
to  set  asiile  an  asaignment  made  by  the  debtor,  therefore  if,  pcndinf 
ceeding  under  this  section,  the  creditor  instilntea  an  action  to  set  t 
assignment  made  by  the  debtor,  the  coort  will  not  compel  bim  to  elect  1 
his  action  and  the  proceeding  under  this  section  {Taylor  v.  Pcr»M,  IS  He 
1.  Where,  on  a  judgment  for  $800,  an  execution  was  relamcd  tpAofl| 
iifled.  and  aflerwardi,  on  ths  defendant's  motion,  the  judi^ent  was  : 
and  the  Judgment  roll  and  execution  amended, — held  that  such  ame 
did  not  render  it  neceseary  to  Isjiue  another  execution,  to  entitle  the  ju 
creditor  to  an  order  under  this  section  (Suytor  t.  Smith,  Superior  ( 
1858). 

A.  These  proceedings  c^n  be  taken  on  a  jndfrmcnt  against  a  married 
iThompton  v.  Sargeant,  IS  Abb.  453) ;  It  ww  held  otherwise  prior  to  t 
of  1860  ( Wiiliam  t.  Carrea,  3  Hilton,  438). 

e.  The  payment  of  the  amount  of  the  judi;ment  without  Intere« 
an«wer  to  an  order  to  examine  the  debtor ;  these  proceedings  may  be  t 
collect  the  Interest  (JoAiw™  v.  Tattle.  17  Abb.  SIS}. 

d  These  proceedings  cannot  be  had  on  a  justice's  judgment  for  li 
$25.  {ButU  V.  DlrJaraon,  20  How.  230 ;  12  Abb.  60 ;  VulU  v.  Whitditm 
ton,  GWi  Anon.,  83  Barb.  201,  overruling  Gandee  v.  OiindOAeimer, 

the  Judgment  deb 
fgincnt  creditor  cannot  i 

inger,  11  Al 

DroKT  V.  ShvftUU,  7  How.  85) 

"  "nai    " 

«  by  publication  T    {Barletr  ti  JoHnton,  i  Abb,  i 

f.  To  entitle  the  jndgmeni  creditor  to  the  remedy  hero  provided,  th* 
tion  must  issue  to  the  county  in  which  the  judgment  debtor  resided 
time  the  execution  iasued  {Binghnm  v.  DiAnne,  14  Abb.  251);  or  had  a 
businefw  {litlknap  v.  B/ubrtraek.  13  Abb.  418,  note) ;  it  need  not  be  his  p 
place  of  business  (ift.Euini  v.  BurpeM,  15  Abb.  478 ;  25  How.  02). 

g.  Aasiffnas  ma^  obtain  ordor. — An  asai^ee  of  a  judgment  may  i 

{irocecdings  under  thifl  nection  {[Aidnay  y.  S}terman,  1  Code  Rep,  N.  I 
low.  808:  Hough  V.  KoAiin.  1  Code  Rep.  N.  8.  833),  although  the  ju 
was  not  assigned  to  him  until  after  the  execution  was  returned  unsatislie 
MM,  2  Abb.  457).  And  such  assignee  may  institute  proceedings  eupi 
tary  to  the  execution,  in  llie  name  of  the  party  to  the  action  (Bom  v.  Cl] 
1  Code  Rep.  N.  8.91 ;  3  Sand,  767). 

A.  When  an  ardor  for  tha  oxaminatloii  of  the  judgment  debtor  i 
applied  for.— Before  the  execution  creditor  U  entitled  to  pursue  this  i 
bis  remedy  on  the  execution  should  be  r«a%  ejtiiausted.  Therefor 
appear  that  the  execution  has  been  returned  unsatisfied  al  the  rapiut 
execution  creditor,  and  not  bv  the  sheriff  u)>nn  hia  offlclal  rexponsibili 
order  will  n«tbe  granted,  or  if  granted  will  be  revoked  {A'agle  y.  Jama, 
284 ;  Pudneg  t.  QriJIUh,  S  Abb.  211 ;  15  How.  410  ;  Spencer  v.  Cuj/ter, 
882 ;  17  How.  157 :  FarquaJuman  v.  KimbaU,  9  Abb.  885,  note).  If  h< 
the  sheriff  has  retamed  the  execution  unsatisfied,  upon  his  oSlcial  n 
Ulity,  without  anj&Mid  or  coUnidou,  then,  although  the  period  of  time  I 


L  Where  anbsequent  to  obtaining  the  judgment 
'eived  Uis  discharge  in  insolvency,  the  jiidgincn 


^dbyGoogle 


2.]  TO  THE   EXECDTIOH.  568 

e  retnm  bas  not  yei  eiptred,  or  the  sheriff  had  notice  of  property  beloi^- 
1  the  defeudant,  yet  the  wder  may  be  granted  {Sloort  t.  KeUey,  3  Paige, 
Meuenger  v.  Fitk,  I  Code  Rep.  106  ;  ampKn*  t.  Paige,  id.  107 ;  ffnjto  y. 
eaa,  3  Sand.  878 ;  3  Code  Rep.  305 ;  lAiUngiton  t.  GlaiBeland,  a  How. 
1  Code  Rep.  N.  8.  53 ;  Uliea  Oitg  Bank  v.  Bud.  9  Abh.  385 ;  17  How. 
l^i»r  V.  WhUneji.  13  Abb.  4flS ;  Fealon  v.  Fiofff ,  34  How.  468).  The 
)  DOW  hold  that  an  execution  may  be  returned  at  any  time  after  it  \a  iaBued 
»  T.  Waller,  2S  How.  186;  35  N.  Y.  440.  and  see  in  note  to  §  142, 
'jrr't  Biit) ;  and  that  it  is  immaterial  whether  the  return  was  a:  the  cred- 
request  or  noL  The  conrta  will  not  go  beliind,  the  return  oxcept  on  « 
n  lo  set  aside  the  return  {Sptrliag  v.  Ijecy,  10  Abb.  428 ;  Tyter  v.  Wmney, 
lb.  465).  The  order  cannot  be  made  until  after  the  eiecution  h»a  been 
:ly  retitmed  unsatistled  {Eagle  v,  Bonnma,  Bupra ;  and  SaektU  v.  Newton, 
rw.'660).  Tet  where  the  judgment  creditor  made  an  affidavit  and  pro- 
an  order  under  this  seclion,  about  two  hours  before  the  return  of  nulla 
m  the  execution  was  actually  tiled  in  the  clerk's  ofSce.  having  at  the 
-eason  lo  suppose  that  the  return  was  actually  filed, — held  that  the  frac- 
f  the  day  would  be  disregariied;  and  the  order  waa  held  lo  be  valii 
V.  FMter,  aid.  280;  and  see  5  How.  300), 

There  an  execution  has  been  rctumeJ  unsatisfied  within  fire  ye&rs  after 
itTy  of  judgment,  an  order  under  g  393  may  be  issued  after  the  eipi- 
of  five  years  from  the  entry  of  the  judgmeut  (.ViKw  v.  Roaman,  IS 
10).  The  case  of  Carrie  v.  Noym.  (1  Code  Rep.  N.  8.  198),  in  which  it 
eld  otherwise,  is  not  to  be  extended  beyond  the  peculiar  circumstances 
tcaw.    (Jd.) 

"he  return  of  an  execution  unsatisfied,  is  the  only  condition  imposed,  to 
:  a  Judgment  creditor  to  an  order  under  this  section.  The  right  is  unqual- 
ind  cannot  be  taken  away  by  lapse  of  time.  Nor  have  the  court,  after 
[ecuiion  has  been  duly  returned  unsatisfied,  the  right  to  say  that  by  rea- 
'  lapse  of  time,  the  creditor  must  Issue  another  execution  and  wait  Its 
I  before  he  can  have  the  order  (0's«n  v.  Dnpignac.  9  Abb.  184).  Thus, 
ten  years  intervened  tlie  return  of  the  execution  unsatisfied  and  the 

ition  for  the  order,  held  thul  """   — "--■■--   .  >-- -•      "■- 

How.  513,  tlie  dis-senting  opii 
lished  as  the  opinion  of  the  c< 
!%e  relief  provided  by  the  second  part  of  this  section,  may  be  had  before 
turn  of  the  execution  ;  and  if,  after  the  execution  has  been  issued,  anij 
I  It  is  returned,  the  creditor  can  prove  to  the  satisfaction  of  the  judge 
le  debtor  has  property  not  subject  to  levy,  or  which  is  so  kept  by  the 
r  that  It  cannot  l>e  clearly  identified  and  with  ordinary  diligence  reached 
jcution,  the  creditor  may  have  the  same  order  upon  wliich  ilie  same  pro- 
igs  may  be  hod  as  ttre  given  on  the  return  of  the  execution.  But  where  it 
ru  that  a  defendant  in  an  execution  not  returned,  is  in  possesslim  and 
ation  of  a  farm  of  land,  with  slock  and  fanning  implements  tliereon, 
,  he  claims  belong  lo  his  wife,  the  creditor  has  no  auUiority  to  iii9tiCute 
summary  proceedings  (SarktU  v.  Netcton,  10  How.  560). 
nio  may  maka  die  order. — On  ajudgment  in  the  supreme  court  any 
:  may  i^tke  the  order,  without  regard  lo  liis  residence  or  location,  but 
btor  mnat  be  directed  to  appear  in  the  county  of  Ids  residence  or  place 
riness  {Bingham  v.  DiOrraui,  14  Abb.  251V  The  order  to  examine  the 
■  may  !»  made  at  chambers  {Hidtaver  .v  tPCe»,  11  id.  446) ;  and  the  wftr- 
1  arrest  the  debtor  (part  4)  may  be  made  by  ajudge  at  chambers,  redding 
same  Judicial  district,  although  not  in  the  same  county,  as  the  debtor 
n  T.  Andreuit,  9  id.  39).  As  a  matter  of  expediency,  however,  this  power 
1  not  be  exercised  in  a  case  where  the  judgment  debtor  resides  in  a  dift- 
annty,  unlen*  to  prevent  a  fcilure  of  justice.  {Id.)  The  court  cannot 
fin  order  in  these  proceedings  (MiSer  v.  Baanan,  15  How.  10 ;  BiUing  y, 
mburg,  IT  id.  60).  Entitling  the  order  at  special  term.  If  it  is  lii  lact  made 
□dge  In  an  Interval  of  a  triu  U  special  term  doea  not  nuke  the  order  Tokl 
n-T.  Fan  AH,  IS  How.  19). 
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a.  Hie  dtyjndj^  of  Brooklyn  has  not  JurlsdlcUon  of  rapplemeDtaiT 
ceedln^  on  cxeculion  out  of  Bupreme  court  {OutAman  v.  Joh7U(m,  18  £ 
496).  But  the  recorder  of  Trov  may  make  the  order  IHayner  t.  Jojm 
M.T.  816). 

6.  Where  judgment  had  been  obtdned  in  a  Justice's  court,  and  a  transi 
filed  with  tlie  clerk  of  Albany  county,  and  execaUon  theMon  returned 
satisfied,  held  that  &  Judge  of  the  supreme  court  had  no  power  to  issue  ai 
der  for  the  examiuatlnn  of  the  judgment  debtor  under  this  section  (Sin 
T.  Vote,  1  Code  Rep.  N.  S.  79,  n.) ;  and  the  same  was  held  where  the  Ji 
ment  was  rendered  in  a  county  court  (BlaJce  v.  Loq/,  6  How.  106). 

t.  Where  the  judge,  at  chambers,  at  Saratoga  Springe,  made  an  order 
the  examination  of  the  Judgment  debtor  who  reuded  In  the  county  of  £ 
(and  where  Ilie  execution  had  been  issued),  under  §  392  of  the  code,  and 
order  forbidding  a  transfer,  or  other  disposition  of  his  property  not  eie 
^m  execution  under  g  2!)8,  also  Issued  a  warrant  under  the  3d  sub.  of  g 
ftnd  the  orders  and  warrant  were  served,  and  the  defendant  brought  befoi 
Judge, — held  that  altbougb  the  order  under  §  293  for  the  esaminatton  of  th« 
fendant  was  irregular  and  was  therefore  set  aside,  jet  that  did  not  affect 
order  forbidding  the  transfer  of  property ;  that  still  remainedin  force;  nor  d 
aSect  the  warrant.  And  the  Judge  hud  a  right  to  appoint  a  referee  who  m: 
reside  ont  of  the  county  of  tlie  Judgment  debitor  (S§  29o,  300).  Also  a  noe 
might  be  appointed  based  upon  the  facts  disclosed  on  the  examination  of 
debtor  brought  up  on  the  warrant    (/A.) 

d.  Roqnlsltaa  of  affidavit  to  obtain  ordsr. — Supplementary  proceed! 
cannot  be  maintained  on  an  adtidaTit  which  does  not  truly  describe 
Judgment  {Kennedy  v.  H^eed,  10  Abb.  33).  WhRro  the  affidavit  stated  a  ji 
ment  against  Ira  Weed  and  ifiiry  Weed,  and  the  trtmscript  docketed  wai 
of  a  Judgment  againat  Ira  Weed  and  Mn.  Weed  held  that  supplement 
proceedings  founded  upon  such  docketed  Judgment,  must  be  disraUsed.  ( 
Such  an  objection  goes  to  (he  Jurisdiction  of  tlie  Judge  granting  the  or 
and  cannot  be  cured  by  amendment  nor  wtured  by  the  parties,  but  is  araili 
at  any  stage  of  the  proceedings.  {Id.)  The  defendants  will  not  be  punis 
for  contempt  for  disobeying  an  order  founded  on  such  an  erroneous  afflda 
lid.) 

e.  It  is  not  necessary  to  state  in  the  afBdavit  that  the  defendant  has  pi 
erty  (Ualeh  y.  Weybum,  8  How.  105).  The  affidavit  should  describe  the  i 
cution  returned  uneatisfled,  as  an  execution  "  against  property  "  (ifeAri^u 
l/insburg,  1  Code  Rep.  N.  8.,  311 :  and  see  TA*  PeopU  v.  SxOwt,  1  Code  I 
M.  S.  75 ;  5  How.  448  ;  to  the  contrazy  are  not  followed). 

f.  Where  the  Judgment  was  recovered  in  a  justice's  court  it  should  apt 
on  the  bee  of  the  proceedings  that  the  judgment  us  for  twenty.flve  dol 
exclusive  of  costs ;  but  where  the  affidavit  stated  the  recovery  of  two  Jt 
roents,  one  in  a  district  court  for  (33  13,  and  the  other  in  the  marine  court 
(511  56,  but  did  not  state  in  terms  that  either  judgment  was  for  (25  exctui 
of  costs,  on  objection  taken  for  this  reason,  the  court  held  it  euffidei 
appeared  that  each  Judgment  was  for  (25  exclusive  of  coels  because  in 
district  court  the  costs  could  not  exceed  |5,  and  in  the  marine  court  no  o 
are  allowed  unless  upon  a  recovery  of  (50  (WAiiiw*'*  One,  1  Abb.  820). 

ir.  Where  the  assignee  of  a  judgment  makes  an  affidavit  to  obt^n  an  oi 
under  this  section,  it  should  api)ear  on  the  &ce  of  the  affidavit  b^  what  ri 
he  moves  in  the  matter ;  and  if  it  does  not,  and  an  order  be  obtamed  on  it, 
order  will  be  irregular  (iindsau  v.  Sherman,  1  Code  Rep.  H.  8.35  :6How.  3 
Iloa^h  V.  Ko/Uin,  1  Code  Rep.  H.  a  233 ;  Frederielt  v.  Decktr,  18  How.  96). 

A.  Where  the  Judgment  on  which  proceedings  are  had,  is  one  rendered  1 
Justice's  court,  the  affidavit  on  which  the  proceedings  are  founded  need 
allege  that  the  justice  by  whom  the  Judgment  was  rendered  had  JurisdicU 
It  b  Bufflciout  if  it  shows  the  tkcta  conferring  jurisdiction,  and  that  the  ju 
ment  wu  conectlv  given  {Omtaay  v.  Hitehint,  9  Barb.  878) 
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&  The  affldftTlt  of  the  Judement  creditor  1b  HifBdeiit  prw^of  the  return  of 
the  esecution  unsatisfied.    [Id.) 

h.  The  order— ^M  peraoD,  place  and  time  bofbre  and  at  whloh  tlw 
daMor  may  be  required  to  appear— The  order  Bhoald  require  the  Judgment 
debtor  to  appear  before  *aehjudgt,  i. «.,  the  Judre  maklne  the  order  [taieA  t. 
F^frunt,  8  How.  165) :  or  a  referee  appointed  m  the  order  (Hulaater  v.  WOtt, 
11  How.  446;  see  g  800). 

e.  Where  the  defendsnt  wks  raqaired  to  appear  in  the  first  Judldal  district 
before  ajusticc,  namine  him,  or  ons  cf  the  other  jiutiea  of  lAe  mid  ivpreat* 
a»frl,and  he  appeared  Wore  thejusticeflrst  named  on  the  return  day  and 
made  no  objection  to  tlie  regularity  of  the  order,  and  the  proceeding  WM 
referred. — held,  that  assumlDg  the  clause,  "  or  one  of  the  other  Justices/*  Ac, 
RDdered  the  order  irregular,  yet  such  Irrcgularitv  had  been  waived  (.Dmom 
T.  Van  fat,  15  How.  IB  ;  ViSuri  v.  Frait,  3  Abb  iSO ;  6  Duer,  673 ;  AnuniOoi. 
'.  W^t«a,  15  Abb.  814). 

tppear  m 

county  {nenerJieim  v.  Hooper,  1  Ducr  SB4 ;  W^ton  v.  Andrmit,  9 
Eow.SS;  see  lHng!uim  r.  DiArow,  14  Abb.  251).  And  the  ezecatioD  most 
unless  the  debtor  'a  a  non-resident  issue  to  the  county  in  which  he  rerides  or 
has  a  place  of  budneas. 

«.  A  weigher  In  the  New  York  Cl^  Custom  House  has  not  as  such  a  place 
of  bnsiuen  in  the  City  of  New  York  (BeUemp  t.  UaibTaruA,  18  Abb.  418  note). 
And  cannot  be  ordered  to  appear  In  tlie  City  of  New  York. 

/.  The  order  must  not  be  returnable  on  a  Banday.  An  order  so  returna- 
ble would  be  a  nullity,  and  m^  be  disregarded  {Aivtie  Im.  Co.,  t.  ffiob,  7 
Abb.  304 ;  OoiM  v.  Speimr,  5  I^ige,  541). 

g.  Wben  the  proof  will  warrant  ll,  the  order  may  combine  the  ptupoaes  to 
be  attained,  hy  aections  392,  294  and  286  (UuUanar  t.  WUei,  11  How.  446). 

K  Service  of  the  order. — There  is  no  provision  as  to  tlte  time  and  man- 
ner of  serving  the  order.  Personal  service  la  sufflclcnl  (Z^  Ptapk  v.  Hvlbert, 
1  CodeRN.  g.  70;5  How.  440).  It  Is  not  necessary,  although  proper,  to  serve 
•  copy  of  the  affidavit  on  which  the  order  la  made  (Green  v.  Buliant,  B  How. 
815;  see,  however,  .^ntf^  In*.  Co.t  ilida,  7  Abb  204;  ITiica  CUyBankf. 
Bud.  9  Abb.  B86 ;  IT  How.  423 ;  Fanptahaioa  v.  Kimball,  0  Abb.  885  note  ;  19 
How.  83).  The  original  should  be  eichibltcd  to  the  party  served.  An  irregu- 
larity in  the  service  would  be  waived  by  an  appearance  and  submitting  to  an 
examination  without  objection.  (7ii.)  Sembie,  a  party  attending  as  a  witness 
la  not  on  that  account  exempt  [him  service  of  this  order  (Paige  v.  Bandit,  6 
CaL  S3).  Perhaps  what  is  said,  ante,  p.  106  e,  as  tu  the  service  of  a  summons^ 
may  apply  Ui  the  service  of  this  order. 

i  Where  the  debtor  aftpr  beint;  duly  served  with  the  order  moved  to  va- 
cate It,  and  on  such  motion  an  order  was  mode  denying  the  motion  and  or- 
dering the  debtor  (o  appear  and  be  examined  on  a  day  named  in  such  last 
mentioned  order,  it  wa»  held  that  said  last  mentioned  order  need  not  be 
served  personally  (JsAiiwn  v.  TutUe,  17  Abb.  815). 

j.  Proof  of  aeiTioe  of  order. — The  aberlff**  certiflcate  Is  not  proof  of  em^ 
Vice  of  an  order  in  supplementary  procei^lazs  (ITIisa  Otiy  BoTik  r.  Builr  9 
Abb  886 ;  IT  How.  496). 

t.  An  appearance  merely  to  ask  an  acljouniment.  Is  a  W^ver  of  all  otijeo- 
tlon  to  the  proof  of  service.  {Id.) 

L  ObjeoUng  to  order.— A  parly  on  whom  the  order  Is  sarved  Is  not  Justi- 
fied in  disobeying  it  because  It  is  erroneous  or  Irregular.  He  must  appear 
and  make  bis  objection  (AreCie  Int.  Co  r.  Hiekt.  T  Abb.  204).  What  la  nld. 
onfa,  p.  S99,  B,  may  ^piy.  The  order  may  be  vacated  or  modified  ax  park  by 
the  lodge  who  made  it  (g  834) ;  and  If  be  refuBe,  the  party  may  appeal  {Make 
▼.  Loeg,  0  Bow.  106) ;  or  a  motion  on  notice  may  be  mode  to  modiiV  or  set 
aside  the  order  {IxnAeay  v.  Sherman,  6  How.  308 ;  1  Code  Rep.  N.  8. 25 ;  (5n»- 
my  7.  BittMiu,  9  Barb.  87S ;  Bank  of  Oeneeee  y.  SpenMr,  19  How.  14  -,  CbVftpte 
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be  made  at  genenl  term  (Coaieaj/  t.  HUchim,  0  Barb.  8  . 
the  ralum  of  the  order  llie  objections  to  it  may  be  urged.  If  i 
lions  are  allowed,  the  order  may  be  vacated  {Courtoit  v.  Harriton, 
If  the  oljlections  are  overruled,  »fn<Afe  the  debtor  may  appeal  lo  1 
termlOjniMy  T.  Hitchiat,  9  Barb.  378;  OXfily.  Martin,  1  E.  D.  E 
If  the  ol)]eclioQH  are  allowed  anil  the  proceeding  diaraiascd.  the  cr» 
appeal  (id.)  BvrnbU,  an  appeal  by  tlie  debtor  does  not  sUy  the  ] 
on  the  order  nor  jualify  hie  refusing  to  be  examined  (Auyter  t. 
perior  Conrt.  Feb.  1858). 

a.  The  validilr  of  the  Judgment  cannot  be  inquired  into  In  a 
under  Ihis  chapter  {ffNiA  v.  Martin,  1  B.  D.  Smith,  400 ;  Baunde 
Abb.  418 ;  Oaartoit  \.  Harriton,  1  Iliilon,  lOB)  ;/ir  execution  (Sand 
tkur,  8  Paige,  373).  But  on  a  proper  case  being  presented,  the  j 
may  be  BiaycKl  to  enable  the  debtor  to  apply  to  set  aside  the  Ji 
«iecution.  (id) 

b.  Effect  cf  ordar  aa  a  lisn. — SembU,  (he  obtaining  an  order  irni 
tion  does  not  create  a  lien  on  the  equitable  assets  of  the  debtor,  an 
the  order  obtaine*"  another  creditor  commencing  a  suit  in  the  i 
creditor's  bill  to  reach  euch  assets,  would  have  a  priority  to  the  ci 
obtdncd  the  order  ( Vbortiea  v.  Seymour,  28  Barb.  569 ;  see,  howeyi 

WSUomM,  1  Code  Rep.  N.  B.  l« ;  8  How.  441 ;  Congtr  v.  Sandi,  1 
If  a  creditor  haying  resorted  to  this  proceeding  abmdons  it  and 
an  action  In  tlie  nature  of  a  creditor's  bill,  the  lien  acquired  by  i 
does  not  relate  to  the  supplementary  proceeding  (£Umon«ton  t.  . 
N.  Y.  648 ;  lee  as  Barb.  862). 

e.  Pioo«»dliisB  oa  retnm  of  order.  Adjoninmanta. — When 
tnTn  of  the  order  the  Judge  Is  not  preaemt,  it  is  the  duty  of  thi 
debtor  to  w^t  a  teuonable  time  for  his  arrival  {ii«y7ioUt  v.  JfcffAu 
454V 

d.  Where  the  referee  was  absent  at  the  time  appointed  for  tht 
debtor  to  appear  before  him,  itmiiU,  the  referee  might  have  appob 
time  for  the  bearing,  or  the  Judge  who  appointed  the  referee  mig 
Toked  the  appointment  and  appointed  another  referee  [ABen  t.  J 
Bow.  07 :  see  Ma»m  t.  Lm,  23  How.  466). 

«.  Where  the  examination  is  before  a  referee,  an  adjonmment  i 
ceedings  before  the  referee  should  not  be  made  by  a  judge,  but  by 
{Matan  v.  Lee,  23  How.  466 1  and  see  AUm  i 

t.  Where  the  proceedings  are  before  a  c 
adjonm  the  examination  except  by  consent  (lfl« 
Rep.  N.  B.  76 ;  5  How.  446). 

g.  Unless  the  proceedings  are  regularly  continued  fW>m  day  ti 
diction  is  lost  of  them,  but  the  error  is  waived  and  Jurisdiction  res 
subsequent  appearance  of  the  Judgment  debtor  without  objection 
r.  WoUoa,  10  Abb.  814). 

A.  Where  the  proceedings  are  before  a  referee  and  the  examinati 
It  cannot  t>e  opened  except  by  order  of  ajudge  {Or^t  com,  3  Abb. 

i,  Bzaminatioi)  itpon  order. — Upon  an  examination  nnder  thI 
general  denial  of  any  property  except  hia  necessary  wearing  ap|: 
Bulfldent  1  the  debtor  must  give  a  particular  account  and  vJue  ol 
ing  apparel,  for  the  court  to  judge  whether  It  is  within  the  exemp 
V.  Morgan,  8  Edw.  Gh.  R.  278). 

j.  The  object  of  the  examination  of  the  Indgment  debtor,  In 
under  this  section,  the  kind  of  questions  which  mav  be  put  to  hi 
manner  in  which  he  may  answer,  were  considered  m  Lerou  v.  n<d 
Rep.  N.  8-  375 ;  1  Duer,  589 ;  8andfvrd  v.  Garr,  3  Abb.  464.  In  the 
the  debtor  was  asked,  "  Are  you  a  tiousekeeper  ?"  to  which  he  ans' 
wife  has  a  lease  of  the  premises  on  which  I  reside,  and  owns  Ae  fti 
I  reside  with  her — she  having  a  separate  estate."    The  answer  n 
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;  tbe  Judge  held  the  delimdant  wu  not  bound  to  uuwei  j/ttvtno,  but 

iiplain  Ilia  position. 

ae  debtor  cannot  be  required  to  answer  any  qnestionB  which  do  not 
allow  whether  he  U  possessed  of,  or  entitled  to  an;  propertv  wbich 
3e  ordered  to  be  applied  towards  satisbction  of  the  Judgment  (Hunt  v. 
6  Abb.  313). 

here  the  question  to  the  debtor  was  as  to  the  amount  of  incumbtancea 
property  at  a  certain  date,  some  six  moDtbs  previous  to  the  examina- 
lia  answer  was  that  he  was  unable  to  give  the  information — held  that 
ng  the  question  was  proper,  the  anawer  would  not  be  deemed  evasive 

■  V.  Dreuer,  14  How.  485). 

le  wife  of  the  debtor  cannot  be  examined  as  a  witness  for  the  purpoee 
ering  his  prop    ■      "  ^^     -■    .      „  r...   .    ,„^      .     , 

Abb.  3,  note) ;  I 

Abb.  4S0,  note. 

is  at  the  creditor's  option  whether  or  not  he  will  examine  the  debtor 

■  T.  hebie,  13  How.  388 ;  13  How.  38). 

witness  examined  as  to  the  propeny  of  the  debtor,  cannot  stop  tbe 
alion  by  stating  that  he  owns  the  propcTty  (BaTu^oni  v.  Oarr,  2  Abli. 

here  it  appears  that  tbe  debtor  has  told  portions  of  property  at  its  (tall 
an  inquiry  as  to  the  name  of  the  purchaser  is  immaterial,  otherwise 
the  property  is  sold  for  less  than  its  value,  with  a  proviso  for  repurchase 
n»v.  CarroU,  2  HUton,  438). 

rhe  Judgment  creditor  may  be  examined  in  the  same  manner  as  a  wit- 
jid  lias  Uie  right  to  be  examined  by  his  own  coutisel  (La  Boy  v.  Haliey, 
,  589 ;  1  Code  Rep.  N.  8. 275). 

I  the  eiaminaljon  is  taken  orallv,  great  liberality  should  be  allowed  in 
Jig  mistaliea ;  whidi  slioufd  be  done  by  supplemental  statements,  teav- 
original  unaltered  {Coming  v.  Tooker,  5  How.  16). 
person  not  a  party  to  the  proceedings,  upon  eiamhiation,  ahotdd 
allowed  to  appear  by  counsel  {lb.  ,■  see  g  295 ;  and  3  Abb.  403). 
commision  cannot  issue  to  take  the  deposition  ofa  witness  out  of  the 
10  be  used  in  a  proceeding  under  this  section  {Qraham  r.  CaOnim,  14 
3). 

ooeedlnes,  how  dtscontiiined.— Tbe  proceeding  may  be  termmated  as 
ely  by  the  creditor's  abandonment  of  it,  as  by  an  order  of  the  Judge 
vliom  it  is  pending  (^utr«v.  Toung^  1  Bosw.  WO).  The  creditor  t£ii^'>- 
litting  to  attend  on  any  day  to  whif.h  the  proceedings  stand  adjourned, 
deemed  an  abandonment.    (Id.) 

L  appeal  from  a  judgment  with  the  reouisite  security  to  effect  a  stay  of 
tings,  perfected  stler  proceedings  supplementary  to  the  execution  have 
istituted,  suspends  such  proceeding  but  does  not  authorize  a  dismissal 
I.  The  creditor  is  entitled  to  hia  lien  obtained  thereby,  its  enforcement 
delayed  {Cmndreyv.  Carpenlar,  17  Abb.  107). 

he  presumption  of  the  payment  of  ajudgment  atYer  ainpse  of  twenty 
loes  not  operate  to  abate  Buppiementary  proceedings  commenced  before 
liration  of  twenty  years  Itom  the  entry  of  the  J  udgment  (Driggt  v.  WU- 
5  Abb.  477 ;  and  see  Van  Tasid  v.  Van  7iu*d,  31  Barb.  4St). 
ipplementary  proceedings  pending  before  a  county  Judge  do  not  abatp 
le  expirnlion  of  bis  term  of  office  and  may  be  continued  before  hia  auc- 
n  office  {HoUtein  v.  Bice,  15  Abb.  307 ;  24  How.  185). 
?peaL — No  appeal  lies  from  an  order  made  by  a  county  Judge  in  apro- 
;  under  this  section  (§  392],  in  an  action  originating  in  a  justice's  or 
court     It  la  only  in  actions  in  the  Supreme  Court,  where  proceedings 
1  before  the  county  judge,  that  an  appeal  ia  authorized  iSmUhr.  Hart, 
f.203). 
a  appeal  from  an  order  in  supplemental  proceedings  can  be  he^rd  onlj 
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a.  Seoond  order — A  second  order  will  be  granted  tx  parte.  The  i 
Hhoold  mention  the  first  order,  and  allege  the  reason  for  requiring 
ond  examination  {Ooodall  y.  Demare4t,  3  Hilton,  084 ;  see  Orr"!  eoMe, 
45T> 


§  293.  [24S.]  (Ani'd  1849 )  Existing  tuita.  Any  . 
may  pay  execution  against  his  creditor. 

After  tbe  isBuing  of  execution  agninet  property,  any  f 
indebted  to  the  judgment  debtor,  may  pay  to  the  sheri 
amount  of  his  debt,  or  so  mnch  thereof  ae  shall  be  nec< 
to  satisfy  the  execution ;  and  the  sheriff's  receipt  shall 
sufficient  discharge  for  the  amonnt  bu  paid. 

b.  Thla  aectlon  is  pennlsalve  merely. — Where  It  appeared  that  the  act 
(o  recover  damages  for  Ifae  coDTer«on  of  bank  biils,  ^at  after  thft  trial  ■ 
diet  for  the  plaintiff,  but  before  judgcnent,  the  plaintiff  aasigned  hisrigh 
Judgment  to  his  attorney  in  the  acUon;  tht  Judgment  vae  perfect^  Au, 
184S :  and  on  the  next  daj  tne  defendant,  without  any  notice  of  the 
ment,  paid  the  amount  of  the  judgment  against  him  to  the  sheriff  c 
ben  county,  on  two  executions  on  Judgmenla  againHt  the  plaintiff,  tu 
in  the  bandu  of  the  said  sheriff  for  collection.  An  execution  subsei 
issued  on  the  Judgment,  and  a  motion  lo  eel  that  execution  aside  f 

n!ed,   and   the   order   denying   the   moti —  -" ■"  — '  '"-'■ 

Weeks,  1  Code  Rep.  N,  8.  811  ;  and  see 
117;  RichaTdton  v.  Ainmiorih,  SO  How.  i 

e.  On  a  motion  lo  set  addo  an  execution,  or  for  a  perpetual  staj 
it  appeared  that  on  the  5lh  October,  1846,  the  plaintiff  obtained  a  ' 
in  an  action  for  trespass,  for  (00,  and  on  the  same  day  made  an  assigni 
his  inlerest  under  tlie  verdict  to  his  attorney  (Lake).  On  the  17th  of  C 
1848,  the  judgment  was  perfected,  and  on  the  17lh  of  Novemtwr,  an  «■ 
against  the  defendant's  goods,  directed  to  the  sheriff  of  Herkimer  coui 
doraed  to  levy  $103  87.  It  appeared  thai,  prior  to  and  on  the  Sth  and 
7th  of  October,  1848,  the  ehenff  of  Herkimer  had  in  his  hands  ai 


Bgi^nst  the  goods  of  the  plaintiff,  issued  at  the  suit  of  one  Adams,  t 
dorsed  to  levy  $234  83.  It  also  appeared  that  the  defendant,  on  the 
October,  1648,  paid  to  the  sheriff  of  Herkimer  (60  for  the  amount  of  t 


did,  and  %S0.  vac  eelimated  amount  of  costs,  and  took  his  receipt  fo 
to  be  applied  in  part  satisfaclion  of  the  execution  issued  by  Adama. 
the  17th  of  October,  and  before  the  17lh  of  NoTember,  1848,  the  del 
tendered  to  the  plaintiff's  attorney  (l^  8't  in  discharge  of  the  Juc 
which  he  refused  to  icceive.  This  sum  of  (18  87  was  the  difference  t 
the  amount  of  the  judgment  and  the  amount  paid  to  the  sheriff.  Lake 
any  knowledge  of  Adams'  execution  at  the  lime  he  took  the  aaaignmeii 
verdict.  Enough  also  Appeared  to  cluirge  the  defendant  with  notice 
assignment  to  Lake,  before  be  made  the  payment  to  the  sheriff.  Up 
Btate  of  facts  it  was  held  that  nothing  was  disclosed  which  entitled 
fendant  to  be  relieved  from  the  execution  (GauntTymaa  v.  Boyer,  8  Ho 
2  Code  Rep.  4). 

d.  The  amount  of  a  verdict  rendered  In  an  action  of  assault  and 
cannot  be  paid  to  Uie  sheriff,  on  an  execution  against  the  party  who  rei 
the  verdict  under  this  section.  A  verdict  In  tort  must  be  conBumm 
Judgment  before  it  can  be  treated  as  an  indebtedness  (Darenport  v.  Lf 
Code  Rep.  60).  Thus,  where  in  an  action  for  an  assault  and  battery  tb 
Uff  Iiad  a  verdict  tov  $30,  on  April  18.  laiO,  and  judgment  was  perfe 
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Ith  of  April  for  the  amount  of  the  verdict,  and  $30  coatfi,  the  defendant, 
:  the  j  udgmcnt  was  perfected,  and  on  Ibe  2Sd  of  April,  paid  to  the  iheriff 
1  an  executiuu  In  tiia  hands  against  the  plaintiff,  in  tkvor  of  one  Herrick. 
Inintiff  afterwards  assigned  the  Judgment  to  his  atl^meys  in  the  ncUon, 
ley  issued  execution  on  the  Judgment.  A  motion  U>  set  aside  such  exe- 
L  on  the  ground  thai  the  Judgment  had  lieen  satiefled,  was  denied  with 

{Id.) 
Lfler  Judgment,  a  recovery  in  tui  action  for  a  tort  becomes  a  debt,  and 
aoiut  mav  be  paid  to  the  sheriff  by  any  person  indebted  to  thejudgmcnt 
r,  and  a  claim  for  the  recovery  of  the  proceeds  of  exempt  properly, 
^ully  seized  and  sold  upon  execution,  is  converted  into  a  debt,  by  tliit 
;ry  of  a  judgment  for  ita  value;  as  such  it  is  not  exempt  from  execuUon 
ry  T.  JkWton,  31  Barb.  424). 

L  payment  under  this  section  is  not  a  payment  to  the  creditor.  It  can 
>e  re^rded  as  money  paid  to  the  nse  of  the  Judgment  debtor  {CaHciMV. 
',  21  Sarb.  283) ;  »nd  may  be  set  up  as  a  counterclaim,  as  money  paid 
use.     ild.) 

fhere  a  person  indebted  to  a  judgment  debtor  pays  the  amount  of  liis 
D  a  stieriff  holding  an  execution  against  the  judgment  debtor,  and  takes 
eriff's  receipt  as  authorized  by  §  293  of  the  code,  if  an  action  is  after- 
brought  against  him  lo  recover  the  amount  so  paid,  and  he  sets  up  such 
!nt  OH  a  defence,  be  ia  bound  to  prove  the  judgment  on  which  the  eiccu- 
sued  to  [he  sheriff  to  whom  he  paid  the  money ;  and  it  will  not  be  Buffl- 
br  him  to  produce  a  cerlided  copy  of  the  tranncript  of  a  justice's  judgment 
I  the  clerk  8  office  of  a  different  county  from  that  in  which  the  judgment 
>cbetcd  {^tndl!/  y.  Qrteae,  15  Barb.  601). 

194.  [249.J  (Am'd  1849,  1803.)  Existing  gmta.  Esam^ 
on  of  ddiiors,  of  Judgment  debtor,  or  of  those  having  pro- 
belonging  to  Aim..    Joint  debtors. 

t«r  the  iaHuinjT  or  return  of  an  execution  against  property 
i  judgment  debtor,  or  of  any  one  of  eereral  debtore  in  the 
judgment,  and  npon  an  affidavit  that  any  person  or 
'ation  has  property  of  euch  judgment  debtor,  or  is  in- 
id  tu  him  in  an  amount  exceeding  ten  dollars,  the  jndge 
by  an  orderreijnire  such  person  or  corporation,  or  any  oUi- 
r  member  thereof,  to  appear  at  a  specified  time  and  place 
.newer  concerning  the  same.  The  jndge  may  also,  in  his 
ition,  require  notice  of  such  proceeding  to  be  given  to  any 
to  the  action,  in  such  manner  as  may  seem  to  him  proper. 
B  proceedings  mentioned  in  this  section,  and  in  section 
lundred  and  ninety-two,  may  be  taken  upon  the  return  of 
:ecution  unsatisfied,  issued  npon  a  judgment  recovered  in 
tion  against  joint  debtors,  in  wliich  some  of  the  defend- 
iiaTe  not  been  served  with  the  summons  by  which  said 
1  was  commenced,  bo  far  as  relates  to  the  joint  property 
;h  debtors  ;  and  alt  actions  by  creditors,  to  obtain  sHtisfac- 
of  judgments  ont  of  the  property  of  joint  debtors,  are 
tainable  in  the  like  manner  and  to  the  like  effect.    Those 
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proTistonti  sljall  apply  to  nil  proceedings  and  actions  now  p 
ing,  and  not  actuallj  terminated  by   anj   firi:il  jndgmen 

decree. 

a.  Order  to  Bxamins  debtor  to  judgment  debtor. — To  warraDt  tlie  Is 
of  an  order  for  the  exfuninftlioo  of  a  party  alleged  to  have  in  his  poast 
property  of  ajudgment  debtor,  it  U  not  necessary  that  the  execution  si 
iBsue  to  the  county  where  such  debtor  resiiies  (ftopfe  v.  Nirrton,  4  Sand. 
Il  suffices  that  the  eieciiliiia  ia  to  the  county  where  the  property  is  eip 
[o  be  found,  and  where  the  person  resides  who  is  charged  with  baring 
bU  poeaessioD.    {lb.) 

b.  Where  an  execution  wu  issued  to  tlio  county  of  Queens,  where  the 
ment  debtor  resided,  nod  retuniedunsnti.'fled,  held  that  a  Judge  of  the  su|i 
court,  in  the  city  of  New  York,  hnd  jurisdiction  lo  make  an  order  compi 
a  debtor  to  Ibe  Judgment  debtor,  residing  in  the  city  of  New  York,  on  e 
ination,  to  apply  Ibe  properly  of  the  judgment  debtor  in  bis  band,  or 
payment  of  the  debt  lo  the  judgment  creditor,  upon  his  judgment  [Fbm 
Priiiee,  18  How.  258;  8  Abb,  407), 

c.  Persons  holding  property  supposed  lo  belong  to  the  judgment  debtoi 
he  examined  as  to  llic  manner  in  which  they  acquired  sdd  property  (( 
V.  Lathrop,  23  How.  423), 

d.  An  order  staying  tlie  proceedings  of  Iho  Judgment  creditor  on  an  e 
tioD  issued  by  him,  does  not  prohibit  him  front  instituting  proceedings  t 
thU  section  {Lmcber  v.  7%;  Mayor  <fc,,  5  Abb,  26H). 

e.  Id  an  order  under  tliis  section  the  Judge  may  enjoin  the  person  to  ^ 
the  order  is  directed  from  dispuDitig  of  Uie  pro|>erty  until  further  ordjir  (i 
V.  Oarriian,  10  Abb.  400). 

/.  "  The  order  provided  for  by  section  204  Is  a  proceeding  In  aid  o1 
principal  proceeding  (i.  t.  a  proceeding  under  section  292).  anu  must  be  )i 
connection  with  it,  and  cannot  be  resorted  lo  independently  of  any  procei 
gainst  such  Judgment  debtor  "  (HiiuU  v.  Caimndaigua  H,  B.  Co.,  10  IIow, 
Shtncood  v.  Buffalo  S  N.  T.  City  H.  R.  Co.,  13  id..  137 ;  Lord  v,  Wirrf,  15 
409,  note).  We  believe,  however,  that  Ihi;  practice  Is,  at  least  in  the  tn 
trict,  to  allow  a  proceedingundcr  section  3S4,  independently  of  and  wi 
any  resiirt  to  a  proceeding  under  section  302.  Wliether  or  not  notice  sht 
given  lo  the  judgment  debtor  is  in  the  discretion  of  the  judge  making 
order  ( Ward  v.  ie«hf,,  17  Abb,  1  ;  15  Abb.  373 ;  Seeiry  v.  Oarriton,  10  Abb, 
he  should  hare  notice  (Ciicon  v.  HaggeHs,  15  Abb.  406;  33  How.  200). 

g.  A  stranger  to  tlie  action,  who  hns  a  lien  on  the  fund  sought  to  be  res 
by  llie  supplementary  proceeding,  ia  not  entitled  to  be  made  a  party  to  thi 
ceeding  nor  to  have  notice  of  its  progress  (VoTnUuj  v.  GkntiUe  (Vbuiifn  O 
Abb.  380). 

h.  The  title  of  an  assignee  of  a  judgment  debtor's  property  ounot  \ 
fected  by  sn  order  under  this  section,  mide  without  notice  to  him  iOii* 
Haggtrty,  15  Abb.  400;  28  How,  280), 

i.  "  The  reasons  assigned  by  the  court  why  proceedings  cannot  be  I 
under  section  393  against  n  corporation,  have  no  application  to  section 
(Gourtoi»  V.  Harrimn,  1  Hilton,  110 ;  3  Abb,  69 ;  12  How.  3S9),  But  in  . 
iBOod  V.  Buffalo  it  N.  Y.  Cay  B.  B,  Co.  (12  How.  lae),  decided  at  a  ^i 
term  of  the  supreme  court,  Bowen,  Mullott,  and  Greene,  JJ., ! 


the  principle  on  which  it  was  held  that  scclion  392  does  not  apply  to  cor| 
tions,  "  is  applicable  alike  to  all  proceeding^  under  the  coile."  {This,  at  i 
can  only  mean  tliat  procecillngB  under  section  2S4  cannot  be  bad  upon  a 


1  indebte 

ir  having  funds  of  the  defendant.  And  an  ofBccr  of  such  corporation  ba 
ts  funds  m  bis  hands  oiDcially,  e.  g.  as  chamberlain  may  be  examined  {Ia, 
r  Mayor  of  -V.  T.,  5  Abb.  281,  and  7  tri.  243) ;  and  so  tlie  order  may  be  ha 
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Jon  creditor  of  &/or«Jm  corpoiatioa  {McBridt  v.  tivrmvi't  BranA 
M7 ;  28  Barb.  478). 

□  a  joint-stock  asaociation  is  sued  In  the  name  of  ite  president  or 
under  the  act  of  1M9,  thut  does  not  make  him  a  defendant.  He  la 
:sg  subject  t«  be  examined  under  section  394,  on  ahowing  him  to  be 

0  the  association  in  a  Bum  exceeding  $10  {Courloti  y.  Barrarm,  8 
13  How.  859;  1  miton,  110). 

lisitea  of  affidavit  to  obtain  order. — An  affldavit  which  followB  the 

1  wording  of  this  section,  that  tlie  party  "  Aa»  property  of  the  judg- 
r,  cw  M  indebted  to  him;''  is  not  sufficient  (Lee  v.  Heirberger,  1  Code 

For  form  of  affldarit  and  order  see  &«%  v.  Oarruon  (10  Abb.  460). 
sadinga  on  order.— When  the  party  alleged  to  be  indebted  to  the 
dcbtiir,  denied  such  indebtedness,  and  thereupon  the  judge  pro- 
lr7  the  question  of  indebtedness  by  the  examination  of  witnesses, 
lien  decided  that  the  party  alleged  to  be  indebted  was  in  fact  in- 
e  supreme  court,  per  Johnson,  J,,  eaid,  "All  this  part  of  the  proceed- 
holly  unauLhorized  and  void;  the  judge  bad  no  right  lii  try  this 
:lalm  in  this  way,  or  to  malie  any  determination  in  regard  to  it" 
fe  V.  SiiBert,  1  Code  Rep.  N.  S.  77 ;  S  How.  44fl ;  and  to  the  lilie 
\ervioad  v.  Buffalo  &  N.  t.  City  R  B.  Co.,  12  How.  1H9 ;  CalHn  v. 
d.  45fll.  Tlie  inquiry  is  limited  U>  the  property  which  llie  judgment 
i»,  ana  to  the  relief  thBt  may  be  obtained  under  such  proceedings 
t  T.  BnuUeg.  3  Code  Rep.  157 ;  Ttnen  v.  Safeguard  Int.  Co.,  4  Bosw. 
;  ^aim  alone  of  a  person  alleged  to  have  property  of  the  judgment 
the  right  to  relief  as  against  him  under  these  proceedings, 
n  can  be  had  for  the  purpose  of  defeating  such  claim.  The 
nay  be  required  lo  stite  the  metwire.  but  not  the  nabire  of  Ms  title, 
mpb'nj  Co.  B'k  t.  Trapp,  31  How.  17). 

on  394  requires  no  notice  to  the  Judgment  debtor.  The  proceeding 
immenced  and  conducted  to  iis  conclusion  without  his  knowledge 
y.  Bufido  &N.T.  City  R  R  Co.,  13  How.  138  ;  Foiter  t,  Prinee,  8 

18  How.  2B8).  And  the  New  York  Common  Pleas  held  at  a  general 
an  order  can  be  made  under  this  section  before  the  return  of  the  eie- 
•Jey  V,  QarrUon,  10  Abb.  400).  And  considered  as  a  question  of  power 
3ms  the  latter  cases  hold  that  an  order  under  this  section  may  be  made 
ntly  of  any  order  under  section  292  (see  /loimai  t.  Jordan,  and  Par- 
1, 15  Abb.  410 ;  Qibeon  v.  Ha^gtrty,  15  Abb.  400). 
iroceedlnga  cannot  be  eonlinaed  aSter  the  death  of  a  sole  defendant, 
epresentatives  are  brought  in  as  parties.  If  the  orders  made  pre- 
le  defendant's  death  have  given  a  ^n,  that  lien  will  probably  be  saved 
m  to  bring  in  the  representatives  ISiaeviellT.  PenTOan,  18  How.  114; 
I). 

-der  under  this  section  directing  a  third  person  in  general  terms  to 
dgment  creditors  towards  the  fflitisfactlon  of  the  Judkment  whatever 
Dr  may  become  due  to  the  judgment  debtor  fWim  such  third  person, 
equiring  him  specifically  to  give  a  note  for  a  sum  certain,  which  ap- 
the  judge  making  the  order  to  be  the  amount  actually  due,  is  no  bar 
>n  by  the  judgment  debtor  agfunst  such  third  person  to  recover 
if  ttie  latter's  indebtedness  to  the  former  as  was  not  included  in 
Dte,  or  paid  under  the  said  order  {Bnuplman  v.  Catlin,  1  K  D.  Smith, 

'bat  case  this  section  does  not  apply- — The  clerk  or  chamber- 
"  officer  of  the  court,"  and  not  a  "person  or  corporation"  within 
ng  of  this  section  {Aiion.  rDode  Rep  N.  8.  2111,  Where,  in  a  fore- 
it,  there  were  surplus  moneys  In  the  hands  of  the  clerk  or  chamber- 
lubeequentlv  in  another  action,  judgment  was  obtained  against  one 
ties  entitled  to  such  surplus,  the  judgment  creditor  applied  for  on 
he  chamberlain  to  app^  and  answer  under  this  section.  Uis  appli- 
i  refused,    [ifi.) 
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§  295.  [250.]    ExiattTig  suit*.    'W 

Witnesaes  may  be  required  to  apj 
proceedings  nnder  tliia  chapter,  in  tbi 
the  trial  of  an  issue. 

d.  A  pereon  examined  u  n  wttnesa  U  entitled 
trial  ofsn  iBSue  (Davit  v.  Turner,  4  How,  190. 
the  Mine  rcmedj  for  his  fees,  ind  is  not  boun 
pdd.    (Id.) 

b.  A  pereon  eiiiiiiined  as  a  witness  under  i 
(tally  (I&mpWn*  Co.  B'k.  v.  Trapp,  81  How.  17), 


§  296.  [251.]  (Ara'd  1849.)  £jfw, 
party  or  ivitneeses  to  attend. 

The  party  or  witness  may  be  requin 
judge,  or  before  a  referee  appointed  I 
before  a  referee,  tiie  exaiiiinatiOH  shall 
and  certified  to  the  jud^e.  All  ex 
before  a  judge  or  referee,  under  this  c 
except  that  when  acorporatii<n  aiiswei 
the  oath  of  an  officer  thereof. 

&  When  tlie  debtor  has  once  been  Bwom,  it 
■wear  him  a  second  lime  upon  an  adjourned 
■hould  proceed  to  examine  him  on  the  oaUt  air 
P^ge.l80> 

§  297.  [352.]  (Am;d  1851.)  Exia 
«rty  may  be  ordered  to  be  applied  to  th 

The  judge  may  order  any  property 
not  exempt  from  execution,  in  the  b: 
»ny  other  person,  or  due  to  the  jiidgmi 
towards  t)ie  satisfaction  of  the  j  iidgme 
ingB  of  the  debtor  for  his  personal  eer' 
•ixty  days  next  preceding  the  order 
vbea  it  is  made  to  appear  by  the  de 
wise,  tliat  such  earnings  are  necessary 
pupported  wholly  or  partly  by  his  lab< 


71 ;  Bailey  v.  Ryder.  10  N,  Y.  883 ;  Jmner  v. 
BOD-reHi<Ient  debtor  i»  entitled  to  the  same  1 
to  bit  property  out  of  Uie  State,  sa  if  lie  wi 
woie  within  lie  State.    {III.) 
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iw  section  applies  onlj  to  moneyB  sctnall;  dae  to  &  Jadgment  debtor, 
t  lo  moneyB  to  become  due  on  a  contrngencv,  or  on  ha  eiecutoiT  con- 
feCormitk  t.  K^vx.  7  N.  T,  Legal  Obs.  184 ;'  StoDoiri  y.  FoOer,  1  HilUm, 
:>r  to  the  interest  of  the  debtor  in  a  trust  fund,  beioK  the  annual  profits 
ncipal  sum  invested  [Gimpiea  t.  J^bt(«r,  18  How.  37S). 
judge  should  not  by  a  aunimary  order  reeuirc  Crusteefi  who  hold  a  trust 

the  debtor,  to  apply  ftiture  income  accruing  there&om  to  the  payment 
{udgment  When  a  trust  fund  is  disclosed,  the  Judge  should  appoint  ft 
r  to  bring  an  action  against  the  debtor  and  tlic  trustee,  to  compel  the 
tion  of  any  accruing  income  to  the  payment  of  the  Jud^eut,  fmd 
enjoin  the  trustees  mim  paying  orer  any  of  the  moneys  arising  from 
d  to  the  eeitui  qiu  frujf,  fur  a  time  sufflcient  to  enable  the  receiver  to 
nch  au  action  (St«t«irf  v.  Foiler,  1  Hilton,  505 ;  and  see  QenA  t.  Fimler, 
r.  60). 
pptementai;  proceedings  arc  limited  to  reaching  property  of  the 

in  his  possession  or  in  the  possession  of  others,  and  conceded  lo  be  his  \ 


-ley  due  the  debtor  when  the  order  is  obtained  and  served  (Steteart  f. 
1  Hilton.  505).  But  when  properly  or  money  appearing  to  belong 
is  in  the  hands  of  others  who  make  clabn  thereto,  it  siiould  be 
i  through  a  receirer  or  be  taken  on  eiefiution  {Id, ;  Haii  v,  McMahon, 
,  103  ;  TH  People  v.  King,  g  How.  1)7 ;  Bodiaan  v.  Henry,  17  N.  T.  484 ; 
.Randaa.  40  Barb.  S42). 

ipplementary  proceedings  only  reach  properly  in  the  possession  of  the 
int  at  ttietime  of  the  «(?rvice  upon  him  of  the  order  for  iiis  exaraina- 
:t  does  not  affect  property  sabsequenliy  acquired,  or  a  debt  which  after- 
irises.  To  reach  either  of  these,  new  procee<iiugs  are  necessary  {.Sandi 
rU,  8  Abb.  34!i).  Thus,  where  at  the  time  of  serving  the  order  for  ez- 
ion  and  appointment  of  a  receiver,  the  Judgment  debtor  had  lumiture 
.  from  execution,  and  wliicli  was  insured.  Subsequently  the  furniture 
«troy>^  by  fire ;   held,  the  receiver  hod  no  inlercst  in  the  insurance 

(Id.) 
here  it  appears  the  Judgment  creditor  has  property  in  the  hands  of  him- 
ithers,  the  Judge  may  either  order  il  to  be  applied  to  satisfy  the  Judg- 
r  may  appoint  a  receiver  (Coming  v.  Tooktr,  5  How.  161.  But  to  war- 
order  that  the  debtor  apply  property  in  satisfaction  of  the  Judgment, 
Id  clearly  appear  that  the  property  is  in  the  hands  of  the  debtor,  or 
lis  control,  and  that  beyond  reasonable  doubt  the  debtor  has  the  ability 
ply  with  the  order  when  made  (Hansard  v.  Moshier,  13  How.  137).  And 
ihe  examinaiiou  of  the  debtor  showed  the  receipt  by  him  of  various 
r  money,  and  also  the  payment  by  him  of  various  sums,  and  also  stated 
]er  payments  had  been  made  which  he  could  not  recoliect^ut  that  he 
id  out  all  Ilie  money  he  had  received,  the  court  s^d,  "  The  account 
if  the  disposition  of  the  money  Is  not  satisfactory  in  all  respects :  but  we 
be  evidence  is  not  so  clear  that  he  has  money  in  his  bands,  or  within 
iTol,"  as  to  sustain  an  order  on  him  to  deliver  upany  part  of  the  money 
^d  lo  have  been  received. 

inn  of  order  to  pay  over  moneys,  or  stand  committed,  held  snfflcient, 
TioWi  V.  MeEUione,  30  How.  454 ;  Kearney't  eim,  13  Abb.  469). 
:ctions  307  and  301,  together  authorize  the  judge  before  whom  the  pro- 
^  are  pending,  to  order  the  payment  of  (be  costs  of  the  proceedings, 
imperly  be  found  in  the  hands  of  the  debtor  sufficient  for  the  purposo 
fy't  COM,  13  Abb.  459). 

iroof  of  the  debtor  having  suffldent  fimds  to  pay  must  bo  veiy  con- 

.fierr,  33  How.  8). 

L  the  judgment  debtor  to  pay  acerlain  sum  of  money  to  the 
ent  creditor  does  not  entitle  the  creditor  to  munlain  an  action  to  return 
im  of  money  {Patlm  v.  Oaniah,  13  Abb.  418).  ' 

editors  are  entitled  to  a  debtor's  earnings,  for  the  satisfaction  of  their 
Is  {Ttipp  V.  ChOdi,  14  Barb.  85).    The  period  of  ^ty  days  fur  which 
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the  eunlngB  of  the  debtor  are  excepted,  counti  Ihim  the  time  when  the  mot 
Ib  made  for  the  application  of  the  property  to  tlie  Judgment  (Ari«A  v.  Whitt, 
Abb.  31).  Aud  where  it  appeared  the  JudgmeDt  debtor  had  a  bmilj  wbicb 
swore  was  dependent  upon  him  for  support,  but  it  did  not  appeu  thai 
contributed  to  tlie  support  of  hie  family,  it  was  held  that  hia  eantings  w 
not  exempt  (Mariin  \.  SluTidan,  2  Hilion,  586). 

a.  The  Judsment  debtor  Icept  bouse  and  liad  boatdere  but  waa  nnmarri 
bla  eaminga  for  personal  services  were  ordered  to  be  applied  toward»  salisi 
tion  of  the  j  udgment,  although  he  represented  tltat  tber  were  necessary 
the  auppon  of  his  concubine  and  her  children,  who  resided  with  liini  (J 
YeehUti  Y.  HuU,  14  How.  43«). 

b.  An  ordffr  "  enjoining  the  debtor  from  making  any  transfer  or  other  dis 
sltioD  of  bis  property,  not  eiempt  bj  law  from  execution,  or  from  an;  inl 
ference  therewith  "  (and  section  298  allows  of  no  other  or  different  order),  d 
not  affect  the  right  of  the  debtor  to  what  he  earns  after  the  sranline  of 
order.  And  where  a  defendant  is  ordered  to  show  cause  why  he  should  not 
punished  as  for  a  contempt  in  disobepng  such  an  order,  the  affldariia  m 
satisfy  the  court  and  show  afflrmalt?cl;  beyond  a  reasonable  doubt,  that  ' 
money  or  nropi^rty  the  defendant  lias  received  and  paid  out,  Ac.,  or  any  p 
of  it  wsA  due  him  or  earned  by  him  prior  to  the  date  of  the  order  ilvuer 
Low,  16  How.  S4&). 

«.  It  seems  a  right  of  action  upon  contract  to  recover  damasea,  which  \ 
be  the  subject  of  computation  only,  ie  property  within  the  meaning 
this  section  ;  but  that  a  right  of  action  to  recover  damwes  Ihr  a  tort  is  i 
(Tea  Bnttk  v.  Sloo,  3  Abb.  S34 ;  13  How.  28 ;  and  see  Dattnport  v.  LuMnc 
Code  Rep.  6fl ;  Hurlaon  v.  Plett.  II  Paige,  180). 

d.  A  creditor  cannot,  by  a  proceeding  supplementary  to  his  execution 
turned  imsatisfled,  reach  movables  whlcb  the  debtor  a^gned  for  the  beni 
of  his  creditors  while  the  execution  was  in  life  in  the  aherilTa  hands  ((Coir 
V.  Lal/tTop.  i  Sand.  700). 

6.  Where  it  appeared  upon  a  reference  that  a  Judgment  debtor  bad  i 
use  oi  fbmiture,  that  the  same  hod  been  sold  imder  a  Judgment  against  hi 
and  bought  in  by  one  Perkins,  a  relation  of  Um>  Judgment  debtor,  who  1 
left  the  same  in  the  poasoesion  of  tlie  mother  of  tlie  iudgment  debtor  i 
with  whom  the  Judgment  debtor  resided,  and  who  had  the  use  of  the  I 
nilure.  the  court  would  not,  without  notice  to  and  hearing  Perkins,  dlr 
the  delivery  of  the  furniture  to  a  receiver  IBobetan  v.  i^brd,  8  Edw.  Ch. 
441). 

/.  Honey  earned,  though  not  payable  presently,  might  be  reached  b;  a  cr 
itof's  bUl  (3  Edw.  Ch.  &  iST ;  i  ii.  6S3). 

g,  "  Under  a  creditor's  bill  in  the  late  court  of  chancery,  the  plaintiff  co 
,  not  reach  the  effects  of  the  debtor  which  tie  had  earned  or  acqiiired  Aft«r 
flhng  of  the  bill  (Brouming  v.  Bettit,  6  Fuge,  668 : 2  Barb.  Ch.  Pr.  163 ;  ileC 
T.i%>rjiA«i>nOT.l  Clark,  144;  see  ireiand  v.  .AniU,  1  Barb.  419);  nor  con  he 
groceedings  under  this  section  (CutoB  v.  SoalhiteU.  13  Barb.  835).  A  doi 
ngbt  may  l*e  reached  by  a  proceeding  under  this  chapter  (Stouart  v.  MeMar 
6  Barb.  438 ;  Moak  v.  Goale»,  S3  Barb.  498). 

4.  Where  the  funds  are  in  the  hands  of  the  defendant,  and  there  is  no  i 
pute  as  to  the  ownership,  and  it  apjieared  clearly  that  the  fiinds  belong  to  i 
defendant,  it  is  proper  to  make  an  order  to  jiay  the  money,  or  apply  it  diret 
in  satisfaction  of  the  judgment.  But  where  lEie  title  to  tlie  funds  in  ttie  hai 
of  the  defendant,  is  in  dispute — claimed  by  persons  other  than  tlie  defend 
—such  an  order  is  improper ;  the  judge  has  no  right  to  try  and  determine 
this  summnry  manner  these  conilicting  claims  (The  People  v.  Sing,  9  How. 
Hull  v.  MeMaJion,  10  Abb.  103  ;  Sleaarl  v.  J'biler,  1  Hilton,  605  ;  Oafper  v.  E 
nell,  12  How.  307 ;  Comina  v.  Tooker,  5  How,  10 ;  llodman  v.  Henry.  17  N. 
484  i  Sleieari  v.  Fbtier,  1  Hilton,  505 ;  Clapp  v.  LatArop,  23  How.  433 ;  Joj/a 
HoB>rook,  2  Hilton,  95  ;  7  Abb.  M38 ;  THfcr  v.  Bandit,  26  How.  169).  An  or 
for  ibe  sequestration  of  the  property  of  a  Judgment  debtor  is  not  necess 
( Wnt  T.  JVawr,  6  Sand.  658). 
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J. J  opporlonity  to  be 

■d  detbre  the  precept  iaaues  {7^  PeopU  v.  King,  8  How.  fl'n.  The  impriaon- 
t  for  a  contempt  ia  uol  limited  to  thirty  days  [Be  Pater,  i  Code  R  89).  An 
T  under  tbiB  section  directing  lUe  application  of  properly,  or  punishing,  or 
nng  to  punish  for  a  contempt  is  discretionary  and  not  appealable  (Joyrr.  v, 
TOO*,  7  Abb.  838;  2  Hilton,  04;  sec  Jtodnwii  v.  ifenry.lT  N.  Y.  484;  The 
it  V.  King,  9  How.  97 ;  Bee  however,  Holtfein  v.  Sie«,  15  Abb.  S07;  24  How. 

and  contra,  Lmngiton  v.  Baifl,  23  How.  1). 
e  note  to  g  293,  and  section  809. 


398.  [253.]  (Am'd  1849,  1851,  1862,  1863.)  Essiaiing 
Is.  Jugde  may  opjxnnt  receiver,  and  prohibit  transfer,  i&c. 
property.  Order  appointing  receiver  to  he  filed.  Seceiver 
iect  to  control  of  the  court. 

lie  judge  may  also,  by  order,  appoint  a  receiver  of  the  pro- 
ty  of  the  judgment  debtor,  in  the  eame  manner,  and  with 

like  anthoritj,  as  if  the  appointment  was  made  by  the 
rt,  according  to  §  244.  But  before  the  appointment  of  euch 
liver,  the  judge  shall  ascertain,  if  practicable,  by  the  oath 
he  party  or  otherwise,  whether  any  other  supplementary 
feedings  are  pending  against  the  jndgnient  debtor,  and  if 

I  proceedings  are  so  pending,  tlie  plaintiff  therein  shall 
e  notice  to  appear  before  him,  and  shall  likewise  have  notice 

II  subsequent  proceedings  in  relation  to  said  receivership. 
more  than  oue  receiver  of  the  property  of  a  judgment 
tor  shall  be  appointed. 

je  j  iidge  may  also,  by  order,  forbid  a  transfer  or  other  dispo- 
m  of  the  property  of  the  judgment  debtor,  not  exempt  from 
lution,  and  any  interference  therewith, 
rhenever  the  judge  shall  grant  an  order  for  the  appoint- 
it  of  a  receiver  of  the  property  of  the  judgment  debtor,  the 
e  shall  be  filed  in  the  office  of  the  clerk  of  the  county 
re  the  judgment-roll  in  the  action  or  transcript  from  jus- 
's judgment,  upon  which  the  proceedings  are  btken,  is  filed  ; 
the  said  clerk  shall  record  the  order  in  a  book  to  be  kept 
ihat  purpose  in  his  office,  to  lie  called  "  book  of  orders  ap- 
iting  receivers  of  judgment  debtors,"  and  shall  note  the 
)  of  the  filing  of  said  order  therein.  A  certified  copy  of 
order  shall  be  delivered  to'  the  receiver  named  therein, 
he  shall  be  vested  with  the  property  and  effects  of  the 
{meat  debtor  from  the  time  of  the  filing  and  recording  of 
order  as  aforesaid.    The  receiver  of  the  judgment  debtor 


^d  by  Google 


673 


1! 


[ 


shall  be  siiltject  to  the  direction  and  control  of  the  co 
which  the  jadgment  waa  obtained  npon  which  the  procet 
an  foanded ;  or  if  the  judgment  is  npon  a  tranacript 
justice's  conrt,  filed  in  connty  clerk's  office,  then  he  shi 
subject  to  the  direction  and  coTilrol  of  the  county  conrt. 

But  before  he  sball  be  Tested  with  any  real  property  o\ 
jndgment  debtor,  a  certified  copy  of  said  order  shall  a1 
filed  and  recorded  in  the  office  of  the  clerk  of  the  coar 
which  any  real  estate  of  snch  judgment  debtor  sought 
affected  by  snch  order  is  situated,  and  also  in  the  office  ' 
clert  of  the  connty  in  which  snch  judgment  debtor  resid 


._ debtioi "  {krmp  r.  Hia^ng,  4  How.  178;  Dorrj. 

6  M.  20  ;  Corning  t.  Tooker,  id.  IB) ;  personally  (Barker  t.  Johiuon,  4  At 
"  Tbe  appointment '  in  tlie  same  manner '  only  relates  to  the  mode  or 
the  appointment.  The  cases  or  circumstances  wUich  aulborize  it  are  (1 
8  393  •*  {PoHer  r.  Wmanu.  S  ScMen.  143 ;  1  Code  Rep.  N.  S.  144 ;  I 
441 ;  13  id.  107).  The  appointment  of  a  receiver  Bliould  (except  in  t 
dlBtrict)  k>e  bv  the  same  judge  who  ordered  a  reference  to  examine  u 
property  of  the  Judgment  debtor.  No  other  Jadre  liaa  tlie  poiver^ 
wplhw  to  county  Judra  who  make  such  orders  {SatilA  t.  Johnson,  7  Hi 
BatiAY.  IVegbam,  8  lb.  1S5).  Bed,  querjr?  In  a  proceeding  under  U 
tion  a  recover  cannot  be  appointed  until  after  ike  return  of  tlie  ex 
nimUtfled  {Danvw  v.  Lte,  16  Abb.  219). 


h.  Where  other  credlton  haTO  commenced  proceeding,  they 
-'" — 'application  for  a  receiTor,  bat  not  to  service  of  a  cop'- 
n  whi(di  it  l8  founded  [  Tbdd  t.  Ooot.  1  Code  Rep.  N. 


ly  of  the 
8.  324:< 
W4).  The  proceeding  is  sammary,  and  in  theory  it  follows  directly 
close  of  the  debtor'^  examination,  he  being  present,  and  no  notice  be 
coooary.  Where  other  creditors  are  proceeding,  t.hev  mnBt  have  notlt 
to  must  the  debtor,  when  his  examlnadou  baa  he»  taken  before  a  refen 

e.  The  notice  required  to  be  giren  to  the  judgment  creditor  hia  siip( 
laiy  proceeding,  of  a  motion  for  a  receiver  by  another  Judgment  credit! 
not  be  a  notice  of  eight  daya ;  a  km  notice  ia  sufficient  \LtgiHtt  t.  Hi 
How.  470). 

d.  The  receiver's  appointment  Is  not  complete  until  hiB  bond  is  Qled 
Met  7.  BeynuniT,  26  Barb.  670 ;  Congir  v.  Suidt,  19  How.  8). 

».  It  is  no  answer  to  an  application  for  the  appointment  of  a  reoeI'<^ 
the  examination  has  not  shown  the  debtor  to  be  the  owner  of  any  pr 
The  creditor  proceeds  at  the  peril  of  costs,  if  tliere  is  no  property; 
there  is  nolhiuK  for  the  receiver  to  take,  the  debtor  cannot  be  injured 
appoiiitment  (.tfyro'  aue,  3  Abb.  479>.  Nor  is  it  any  objection  to  the  a 
ment  of  a  receiver  that  the  debtor  has  no  other  property  Uian  an  ec 
redemption  which  he  is  willtug  to  hare  sold  nnder  execulian  (.Aniw  i 
16  Abb.  87a,  noU). 

f.  Where  the  recover  has  given  ample  security  on  his  first  appointn' 
need  not  give  further  security  on  being  appointed,  pending  bis  flirt  a 
ment,  rscdver  of  the  same  estate  in  another  actim  {Bankt  t.  iW(*r,  S: 
466). 

g.  An  order  for  appointing  a  receiver  fbunded  on  the  KHuntary  app 
and  ezMutnatlon  of  the  Judgment  debtor  U  valid.    It  will  not  be  afto 
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r  frre^larity  In  the  nrder  tbr  (he  Jad^ent  debtor's  appearance  (Bfr^ftoni 
Dinbrou).  14  Abb.  2S1).  The  regularity  of  the  appointinent  of  the  receiver 
inot  bo  questioned  collaterallT,  as  in  an  aciion  by  the  recdver  (lyisr  t. 
titney,  13  Abb.  46S). 


:.  Where  the  plaintiff  Hhaw<i  ^Judgment  perfected,  and  an  execotion  iBsned 
reon,  and  return  unaailsfled  in  due  Tonn  of  law,  ills  a  matter  of  course,  on 

application  to  reach  the  eouitsble  property  of  the  defendant,  to  ^point  ■ 
eiver.    And  a  plalntilf  sbtuldalwayB  make  such  an  application  when  he 

obtained  an  injunction  against  the  Judgment  debtor,  to  protect  Ibe  prop- 
f  and  eOectoale  hia  lien.  On  Bucli  an  application,  the  court  cannot  go 
lind  the  Judgment  and  execution,  to  coDsider  the  merits  of  the  judgment, 
iny  respect  (Lent  t.  MeQuMn,  IS  How.  813). 

.  Where,  upon  examination  upon  supplemcnlary  proceedings,  the  debtor  dia- 
les  the  poMession  oCchoaes In  action,  or  the  exlalence  ol  a  relation — e.g. 
tncrship — which  reudera  It  probable  that,  he  may  have  aasets,  a  receiver 
uld  be  appointed,  even  though  the  debtor  deny  that  the  property 
;loaed  ia  of  any  value.    It  leenu,  that  In  all  cases  where  the  creditor  eiOoliw 

debtor  from  aispoaing  of  or  interfering  with  his  property,  a  receiver  should 
tppointed,  irrespective  of  the  question  whether  there  is  such  property  or 

(WOb  V.  Otermann.  6  Abh.  92). 

Where  on  the  exatuination,  property,  such  as  la  liable  to  seizure  on  an 
culion,  ia  disclosed  to  be  in  tlie  poasesaion  of  the  debtor,  but  is  claimed  by 
ird  party,  the  court  will  appoint  a  receiver  to  bring  a  suit  for  the  recovery 
ucb  property;  and  it  ia  qo  answer  lo  an  application  for  the  appointment 
,  receiver,  tliat  the  creditor  can  issue  another  execution,  under  wbich  the 
perty  can  be  seized,  and  the  creditor  try  the  title  with  the  claimant  (Todd 
Trooie,  4  Bond.  G95 ;  1  Code  Rep.  N.  8.  324).  Tills  was  held  where  it  ap- 
red  that  thciudgment  debtor  bad  formerly  possessed,  using  as  hia  own, 
Ain  vessels,  but  which  he  alleged  were  all  nought  for  or  owned  by  his 
ers,  and  lliat  the  vessels  were  whei«  they  might  be  levied  upon  by  a  neiv 
culion.    (Id-) 

.  Where  it  is  uncertain  who  ia  the  debtor  to  the  Judgment  debtor — the 
[y  alleged  to  be  so  or  another — a  recdvcr  should  be  appointed  {Chmiiiff 
'ooktr,  5  How.  16). 

VesMng  of  property  In  reoalver^ila  ptrwon  and  dntJao. — The 
ointment  of  S  receiver  vests  in  him  the  title  lo  the  debtor's  personal  prop- 
'.  But  the  title  to  the  debtor's  real  estate  ia  transferred  only  by  the  debtors 
1  conveyance,  wiiich  ilie  court  can  compel  hira  to  execute  (Cnaul/iugue  Co. 
\k  V.  BtOcy,  19  N.  Y.  870 ;  Moak  v.  GoaM,  33  Barb.  408 ;  The  Peo^  v.  IIul- 
,  1  Code  Hep.  N.  8.  75 ;  5  How.  446 ;  Porter  v.  Wmams.  1  Code  Rep.  N.  S. 
-,  fi  How.  441 ;  13  id.  107 ;  5  Selden,  142).  Nor  is  a  receiver,  by  mere  force 
lis  appointment,  vested  witli  a  title  to  the  interest  of  the  judgment  debtor, 
e»t\a  gilt  triut,  in  the  income  of  a  fUnd  inalienable  by  such  eeitui  qae  IruMt 
net  V.  Faittr,  18  How.  50). 

The  property  vested  in  tlie  receiver  is  only  such  as  the  debtor  owned  at 
time  of  tlie  granting  the  order  for  his  examination  (CampbeU  t,  Gentt,  3 
Lon,  290).  Not  lo  any  subsequently  acquired  {Grag  v.  BonneU,  26  How.  470)^ 
It  has  been  held  that  the  Judge  cannot  require  any  asdgnment,  but  can 
r  appoint  the  receiver,  and  leave  him  then  to  sue  under  the  title  derived 
n  his  office  merely  (7en  Srotek  v.  flfoo.  8  Abb.  236 ;  18  How.  81 ;  see  TA* 
pi«  T.  HuBieri,  1  Code  Rep.  N.  a  TG  i  S  How.  446 ;  HviMMr  v.  WOa,  11 
IT.  446 1  see  3  Abb.  477). 
,  A  receiver  in  supplementary  proceedings  Is  not  tmstee  alone  for  the  par- 

al  whose  instance  he  was  appointed,  but  for  all  the  crediuwa  of  the  Judg- 
it  debtor  {Boilmek  v.  Ii«k«r,  10  Abb.  107).     He  does  not  stand  merely  Ui 

place  of  the  debtor  but  represents  the  creditors  (SeymmiT  v.  Wiiion,  IS 
w.  86B).  He  ia  to  adminialer  the  property  vested  in  bim  under  the  direc- 
I  of  the  court  for  the  benefit  of  all  the  creditoia,  first  discharging  those 
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debti  which  hftve  asquired  am  equitable  priorit;^  (Batlaielc  r.  Bsuar,  10 
197) ;  mft;  m^nUin  in  sctioD  u>  wt  a^de  an  uuxDment  of  real  and  pen 
property  made  by  the  debtor  in  fmud  of  bis  credllora.  {Seonkntr  v.  iViitm 
How.  ^ ;  Battmei  v.  &»ar,  10  Abb.  197). 

a.  Where  a  receirer  tucceede  in  an  action  to  set  adde  an  assign 
made  bj  a  debtor  for  the  benefit  of  his  creditors,  the  Jud^ent  in  such  a 
should  provide  for  indemnity  10  the  truttees  in  such  UMgnment  {Bettai 
AtM«r,10Abb  197). 

i.  Where  a  recelTer  succeed*  in  setting  aside  an  assignment  made  foi 
benefit  of  creditors  he  may  sell  such  assigned  property  under  the  directlu 
the  court  and  apply  tiie  proceeds  In  saiisfaction  of  the  debts  of  the  fi^udi 
assignor  (Afrtn- T.  tTtJUorru,  6  Selden,  142  ;  12  How.  107;  OTemiling  on 
point,  SesnttnirY.fVilian,UBaih.2ai:15Bow,35J;iraijtery.Faiekr,  16  I 
800 ;  Goodyear  y.  BeOt,  7  «,  188 ;  Dorr  v.  A'aam,  S  td.  30 ;  Oiuptr  t.  Bmnet 
Ml  800). 

e.  A  receiver  may  sell  landa  under  a  decree  in  a  creditor's  suit,  direi 
■nch  sale,  notwithstanding  he  hns  sufflcient  personal  property  in  his  hunc 
pay  the  sum  due  to  the  plaintiffs  on  such  decree,  where  there  are  sii 
decrees  in  tavor  of  other  parties,  and  the  decree  under  which  the  sale  is  r 
directs  the  application  of  the  proceeds  of  the  sale  in  payment  of  oA  the  dei 
{O/iaulaaque  Go.  Bank  t.  Whi:/!,  %  Selden,  287). 

d.  A  receiver  may  maintain  an  action  against  (he  Judgment  debloi 
whose  property  he  is  receiver,  for  a  conversion  thereof,  wher^  the  debtor 
converted  Uie  same  after  the  title  of  the  receiver  accrued  {Gardner  y.  Si 
29  Barb,  S8).  Where  a  judgment  debtor,  at  Che  time  of  the  appointment 
receiver  of  liis  property,  is  m  pnssession  of  personal  property  on  which  h< 
given  a  mortgage  to  tlie  former  owner,  to  secure  the  purchase  money,  w 
mortgage  remains  in  force,  but  the  receiver  neglects  to  pay  it  off  whi 
becomes  due,  and  suffers  the  right  of  tlie  mortgagee  to  become  absolute 
cannot,  after  a  demand  of  possession  of  the  debtor  and  reftisal,  maintati 
action  agahiBt  the  latter  for  a  conversion.    [Id.) 

e.  Where  a  receiver  demands  the  delivery  to  him  of  personal  propertj 
being  the  property  of  the  judgment  debtor,  if  the  demand  is  sufflcient  in  c 
respects,  Ihe  objection  cannot  be  taken  at  the  trial  that  he  did  not  cxhibi 
the  time  of  such  demand,  the  evidence  of  his  appoinment  as  recover,  il 
refusal  to  deliver  was  not  placed  on  that  ground  (Linngtlim  ».  Sba» 
Bosw.  19). 

/.  A  receiver  is  entitled  lo  recover  from  a  creditor  by  Judgment  recov 
subsequent  lo  that  In  which  such  proceeding  ncre  had,  but  prior  to  hie 

S ointment.  Hie  value  of  property  afterwards  levied  upon  by  such  credi 
irection  under  such  sulMcquenl  Judgment,  and  sola  {Fuimden  v.  Woe 
Bosw.  C50). 

g.  Where  the  title  to  personal  property  in  tbe  possession  of  the  Judgi 
debtor  is  vested  in  tlie  receiver,  bis  leaving  it  in  tlie  poBsession  of  the  J 
ment  debtor  for  ten  months,  and  down  lo  the  time  of  Its  being  levied  i 
by  aauhsequent  Judsmentcreditor.does  not  warrant  such  subsequent  j 
ment  creditor  in  treating  the  supplementary  proceedings  as  fraudulent 
void  as  against  him.  when  it  is  not  shown  Ihe  property  was  lett  In  the  dch 
possession  by  collusion  with  or  consent  of  the  creditor  at  whose  instono 
receiver  was  appointed.     [Id.) 

h.  The  debtor  cannot  be  punished  as  for  a  contempt,  for  refhsing  to  de 
his  property  to  tbe  receiver,  when  Ihe  order  appointing  the  receiver  does 
cantain  a  direction  for  the  delivery  of  the  property,  and  no  subsequent  c 
to  that  effect  has  been  made  ( Waiton  v.  Fiiitimmoni,  5  Duer,  629). 

a.  Where  a  receiver  was  appointed  upon  a  creditor's  Wll,  and  the  defen 
was  directed  to  deliver  over  his  property  to  such  receiver,  the  defendant 
bound  to  answer  every  question  which  was  relevant  to  the  subject  of 
property  (OtAon  v.  AmH,  7  Paige,  278). 
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b.  Raotdvar  mittjeot  to  ths  control  of  the  ooort— The  receiTer  ia  su^ect 
r  to  the  order  or  the  Judge.  He  maj  be  reqiilreil  to  accouDt  for  the  property 
which  aukj  come  to  bte  hands;  tmd  the  jnrisdiction  of  the  Judge  musCDeccBsar 
ril;  coDilnae  until  the  Judgment  creditor  ia  paid,  or  all  the  flinds  or  properp" 
in  the  hands  of  the  receiver  applied  on  the  Judgment,  or  are  exhausted  {Web- 
ber T.  Bobbie,  18  How.  384). 

e.  Where  a  receiver  having,  without  specific  direction  by  the  referee,  taken 
goods  apparently  in  the  debtor's  possession,  but  which  were  claimed  bv  one 
not  a  party  to  the  suit,  he  was  ordered  to  restore  them  on  the  claimant  s  un- 
dertaking to  hold  them  subject  to  the  onier  of  tlie  court,  and  a  reference  as  to 
the  title  was  directed  {Didceraon  v.  Van  Tine,  1  Sand.  734). 

d.  The  court  will  not  enjoin  a  receiver  by  injimction  In  a  separate  action 
from  tailing  posaession  of  the  execution  debtor's  property  ( Van  Reniadaw  v, 
Emerg,  9  How.  138).  A  receiver  bad  the  supposed  value  of  |80,000  of  prop- 
erty in  his  power,  and  the  amount  which  was  likely  to  be  required  to  satiajy 
the  dentand  in  suit  was  only  about  |l,000 :  the  court  restrained  him  fi'om 
making  sale  by  auction  of  the  whole  property  In  bis  bands  [Wanba  v.  Z«at>- 
ffiuwrtA,  8  Edw.  Ch,  R.  244).  No  order  will  be  made  on  the  moUon  of  a  re- 
ceiver to  nell  the  eatato  of  the  debtor,  consisting  of  hia  interest  as  eettw  que 
tnut  under  a  will  {SeoU  i.  Ife^iu,  6  Daer,  072). 

e.  Order  fcrbiadlng  tranaTsr  of  {Roporty.— The  forbidding  a  tranafer  of 
the  defendant's  property  under  this  section,  ia  a  different  proceeding  ftxim  an 
injnnction  granted  in  an  action  as  a  provisional  remedy.  There  should,  □>> 
donbt,  be  some  reason  appearing  In  the  affidavit,  before  the  judjfe  should  for- 
bid a  transfer  or  other  disporltion  of  the  property  of  a  Judgment  debtor  ((?»w» 
V.  BuUard,  9  How.  816). 

/  Semiit,  that  after  service  of  an  order  forbidding  a  Judgment  debtor  to 
interfere  with  bis  property,  it  would  be  a  contempt  for  bun  to  collect  money 
previously  earned  and  apply  It  to  debts  for  family  supplies  {Taggard  v.  Tai- 
eoU,  2  Edw.  Ch.  K.  S28> 

ff.  To  put  a  Judgment  debtor  in  contempt  for  Interfering  with  his  property, 
it  must  be  affirmatively  shown  tbat  Ihe  property  in  question  was  acquired 
prior  to  the  granting  of  the  urder.  The  order  does  not  affect  after  acquired 
properly  {BiUer  v.  Lme,  16  How.  549). 

A.  The  debtor  proceeding  to  judgment  hi  a  salt  pending  at  the  time  of  ser- 
vice of  an  order  restraining  interference  with  bis  property  19  not  a  violation 
of  such  order  (Parker  v.  Wttkeman,  10  Paige,  485  ;)  nor  is  confessing  a  judg- 
ment {MeCredu  v.  Senior,  4  Paige,  378 ;  see  however  Laming  y.  Eaaton,  1 
Paige,  364;  Horn  v.  Clautiman,  3  Sand.  870).  Nor  is  merely  carrying  into 
effect,  by  procuring  novation,  a  prevtooa  ass^nment  of  a  right  of  action  (RicK- 
ardton  v.  Jtwt,  B  Paige,  243 ;  see  Irdand  v.  Sm^  8  How.  244 ;  1  Barb.  410). 

§  299.  [254.]  (Am'd  1849.)  Sxiating  mdta.  Proceedings 
upon  claim  of  another  party  to  property,  or  on  denial  of  in- 
debtednees  to  judgment  debtor. 

If  it  appear  that  a  person  or  corporation  alleged  to  have  pro- 
pert;  of  the  jndgment  debtor,  or  indebted  to  him,  claima  an 
interest  in  the  property  adverse  to  him,  or  deniea  the  debt,  sneh 
interest  or  debt  shall  be  recoverable  only  in  an  action  against 
gnch  person  or  coporation  by  the  receiver ;  but  the  judge  may, 
by  order,  forbid  a  transfer  or  other  disposition  of  such  property 
or  interest,  till  a  sufficient  opportunity  be  given  to  the  re- 
ceiver to  commence  the  action,  and  prosecute  the  same  to  judg- 
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ment  and  execntion;  bat  aach  order  may  be  modided  or 
Bolved  b;  th  'judge  ijranting  the  same,  at  any  time,  on  a 
Becnrity  as  he  shall  direct. 

a.  "  ThU  proviaion  mnet  be  held  applic&ble  to  aU  vote*  wbere  the  TaJidi 
m  claim,  or  tUe  title  u>  property  »ought  to  be  applied  lo  the  payment  o< 
jadgmcnt,  U  dUputed.  It  could  not  have  been  Intended  <  •  < 
that  questions  of  this  ctiaracter  (claims  against  an  alleged  debtor  lo  the  J 
meiil  debtor)  should  be  decided  •  •  in  any  other  proceedmg  tha: 
action,"  by  a  receiver  {Sherwood  t.  Bugalo  R.  R.  Co.  12  How.  139 ;  Oat' 
Oaughly,  2  td.  4.19 :  Ooodytar  v.  Betti,  7  id.  IBT ;  The  Paopit  t.  King,  6  til 
Rodman  t.  Henry,  17  N.  Y.  484). 

b.  Section  2BB  applies  only  Co  actions  between  third  perBona,  not  to  thoe 
tween  the  Judgment  creditor  and  Judgment  debtor  only  (CiUin  y.  Dovght 
How.  4S9).  It  etiould  be  confined  to  cases  where  proceedings  hsYe  been  i 
tuted  under  §  292  {Goodytar  v.  BeUe,  7  How.  188]. 

»oa,  or  to  reach  property  in  _..  ^ ..„ 

debtor,  can  only  be  brou;;lit  by  the  reeeitier  appointed  nndcr  these  c 

of  the  code.     It  cannot  be  institutedby  the  Judgment  creditor  himself  (£d 

tloa  T.  McLoud,  19  Barb.  S57). 

d.  Oq  a  motion  to  restrain  F,  a  third  person,  ttaia  dlspoalng  of  propert 
the  debtor,  the  motion  was  denied  because  the  affidavit  on  which  the  mi 
was  founded  did  not  show  that  any  order  bad  been  made  under  §  294,  re 
ing  F  to  appear  and  answer,  and  per  Boiworlh,  J.  "  Thia  seems  to  be  nec« 
in  order  to  make  him  a  party  to  the  prnccedinss  (5  How.  10),  and  to  ei 
the  court  to  properly  enjoin  him  under  g  299.  Section  394  seems  to  presi 
the  proceedings  to  lie  taken  to  authorize  an  order  under  §  299."  {Kin{i  t.  T' 
1  Duer,  635), 

See  note  to  g|  294,  298,  and  344. 

§  300.  [3i55.]  (Am'd  1849. 1857.)  Edstin^  suiis.  St 
enee  hy  judge. 

The  judge  may,  id  hia  discretion,  order  a   reference 
referee  agreed  upon  by  the  parties,  or  appointed  by   him 
report  the  evidence  or  the  facts,  and  may  in  bis  discretion, 
point  sucb  referee  in  the  first  ord»r,  or  at  any  time. 

e.  In  So^isler  v.  Shaford  (1  Code  Rep.  K.  a  130),  Campbell,  J.  auiou 
tbo  practice  of  the  euperior  court  under  this  section  Co  be  as  follows ; 

"  The  praciice  we  have  adopted,  when  judgment  debtors,  or  persons  all 
to  have  their  property,  are  brought  up  for  examination  on  an  order  of  on 
the  Justices,  is  now  stated,  that  it  may  be  more  fully  understood. 

"  Aa  a  general  rule,  we  will  not  order  a  reference  for  this  purpose  ag 
the  wishes  of  either  party.  The  examination  must  proceed  at  the  cban 
of  the  court,  where  the  justice  in  attendance  at  chambei^  or  holding;  the  B[ 
term,  can  see  that  no  injustice  la  done  to  eiaminants  attending  wlUiout  ( 
Bel,  and  candwpose  of  the  legal  questions  arising.to  the  great  saving  of  tn 
and  expense  to  the  parties. 

"  As  such  examinations  ai«  usually  conducted,  bis  actual  attention  to 
will  be  required  only  occasionally,  and  they  will  not  interfere  materially 
Ilia  other  duties, 

"  Whenever  the  parties  agree  to  a  reference,  It  will  be  ordered  of  oc 
Bo,  when  It  becomes  apparent  Chat  a  difficult  or  a  protracted  tnvestig 
must  ensue,  and  Ute  essminants  have  counsel,  ■  reference  will  be  dlrec 
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a.  A  referee  to  take  the  examination  may  be  appointed  In  the  first  Imbuice 
tai  at  parte  {Oonuia!/  v.  HUdiint,  B  Barb.  878 ;  Green  v.  BvJlaH,  8  How.  818). 

ft.  In  the  New  York  common  pleas,  it  is  the  settled  practice  in  cases  wbera 
a  truucrlpt  has  been  filed  from  the  marine  or  a  distnct  court,  to  order  tho 
debtor  to  appear  and  be  examined  before  a  referee,  and  the  referee  is  named 
and  appointed  in  the  order  in  the  flrat  ingtance. 

e.  The  referee  ha.i  «o  right  to  adjourn  the  examination  indefinitely,  without 
the  consent  of  ttie  defeuijant,  and  to  Gummon  the  defendant  ag^n  before  him 
at  a  fiitare  day.  But  he  should  require  the  plaintiff  to  proceed  with  all  rea- 
sonable diligence  {Uudion  t.  PUXt,  11  Paige,  180).  He  may,  in  his  discretion, 
allow  corrections  or  explanations  to  be  made  bj  any  party  to  the  examination, 
after  the  aame  has  been  concluded  and  signed  {Corning  v.  Taoker,  5  How.  16). 
If  appointed  to  report  the  lacts,  he  is  not  at  liberty  to  report  the  evidence  at 
loixe  (Dorr  v.  Ifoton,  G  How.  29).  He  should  decide  what  effects  are  to  l>e 
dellvca^d  to  the  receiTer,  and  specify  the  same  particularly  (DUkerton  v.  Fan 
Tint,  1  Sand.  734).  If  the  artides  are  ponderous,  the  referee  should  desi^ate 
a  lime  for  the  debtor  to  attend  at  Ibe  place  wliere  they  are  situate,  and  deliver 
the  same  to  the  receirer.  {lb.)  When  the  debtor  is  entitled  to  exemption,  tha 
referee  should.  In  his  direction  for  the  delivery  of  the  debtor's  household  fum- 
itnre,  specify  and  except,  or  otherwi^  designate,  the  furniture  which  is  to  be 
left  with  the  debtor,  as  being  exempt.  {lb.)  And  per  Saudford,  J.:  "The 
lAJect  of  the  examination  of  the  judgment  debtor  in  these  cases  and  the  otbei 
proceedings  before  tlie  master  or  referee,  subsequent  to  the  debtor's  assignment 

._  .L '~ti,  ia  to  ascertain  specifically  whal  effects  the  debtor  has  in  hia 

under  his  control,  to  tlie  end  that  the  same  may  be  delivered  to 
It  never  was  the  design  to  permit  tJie  receiver  under  a  general 
direction  to  take  possesaion  of  the  debtor's  property  and  effects, — to  go  and 
Bsize  such  as  he,  acting  on  his  own  judgment,  should  doem  to  tkll  wltun  (h« 
scope  of  the  order." 

d.  The  referee  must  certify  the  examination  or  report  the  evidence  or  th» 
futs,  to  Ih^JTidge  who  made  the  order  and  no  other  \Smi1h  v.  JoAfMm,  T  How. 
40 ;  HaUA  V.  Wqfium,  8  iS.  168). 

e.  The  referee  has  no  control  over  the  person  of  the  defendants  He  cannot 
compel  on  appearance,  nor  punish  him  for  a  disobedience  of  orders.  He  most 
report  to  the  judge  who  appointed  him  {Oreen  v.  BuOard,  8  How.  818). 

/.  Where  the  defendant  has  been  summoned  to  attend  l)efore  the  refbree 
under  an  order  of  reference  to  appoint  a  receiver,  and  has  delivered  over  his 
property  to  such  receiver  on  oath,  and  been  examined  on  oath  as  (o  the  same, 
the  power  of  the  referee  is  spent,  and  he  has  no  right  to  compel  the  defendant 
agtdn  lo  appear  before  bim  for  a  furtlier  examination,  without  a  new  order  at 
tSecoan(Hud»ont.Pleiii.  11  Paige,  180;  Orr'»  ea»e.  2  Ahb.  457).  If  the  plain- 
tiff desires  a  further  examination,  he  must  apply  to  the  court,  upon  proper 
affidavits  and  notice  to  the  adverse  party,  for  an  order  authoring  tbe  Sams' 
(Orr"!  cote,  supra). 

§  801,  [256.]  (Am'd  1849.)  Mnsting  suite.  Carta  of  pro- 
ceeding. 

The  judge  may  allow  to  the  judgment  creditor,  or  to  anj 
party  bo  esamined,  whether  a  party  to  the  action  or  not,  wit- 
neaeea'  fees  and  diBbnrsemente,  and  a  fixed  sam  in  addition^ 
not  exceeding  thirty  doUai-s,  as  coeta. 

g.  The  application  for  costs  under  this  section,  cannot  be  mode  tmtU  llift 
ITOceedingsliave  been  terminated,  and  in  fovor  of  the  por^  applying  {Davi» 
V.  Turji^r,  i  How.  ll»). 

A.  This  section  dftes  not  apply  to  cases  where  no  ezomhiatioa  of  the  judg- 
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nent  debtor  has  taken  place ;  thne,  whc 
order  to  be  set  Hside  as  irn?Kular,  before 
the  conrt  Baid  this  section  did  not  give  I 
examined  {Ea^lt  v.  Atrtrunu.  3  Sand.  ST 

a.  The  fees  of  witnesses  are  "  Fifty  « 
court  or  officer;  and  if  the  witness  resii 
place  of  attCD  dance,  traveling  fees  at  the 
returning"  (2  R  8.  043,  g  16 ;  and  see  M 
to  §  311,  potl). 

b.  All  liie  Judges  of  the  mperlor  court 
the  debtor,  no  property  or  effects  applici 
covered,  the  creditor  would  be  ordered  I 
creditor  can  show  some  good  reason  Ibr 
to  the  elimination  (^non.,  1  Code  Bep. 
examination  of  a  ttiird  party  {Anon.,  II  . 

e.  Where  the  order  was,  that  the  plaii 
witnesBes'  fees,  inUead  of  saying  "  for  no 
reason ;  It  was  nevertheless  upheld  (//'ill 

il  Until  the  Judge  make*  the  final  urdi 
the  hands  of  the  receiver,  he  has  power  ■ 
lion  ( WMer  v.  SabbU,  IS  How.  384). 

§  302.  [257.]  (Am'd  1849,  1 
heddence  reorder,  /uno punithed. 

Jf  any  person,  party,  or  witne 
judge  or  referee,  du\y  served,  en 
may  be  paniahed  by  the  judoie,  a 
cases  of  cooimittDeDt  under  this 
imprisonmeQt  for  debt,  the  pereo. 
inability  to  perform  the  act  roqai 
onraent,  be  dischargfid  from  iit 
judge  cdmmiitting  hiin,  or  the  c( 
was  rendered,  on  such  terms  as  i 

e.  This  section  does  not  deprive  the  etn 
disobedience  of  lis  orders  (Keamei/'t  cole, 
Judge  has  power  to  punish,  as  for  conter 
by  liira  in  "  proceedings  supplementary 
issued  by  him  fur  such  contempt  may,  th 
before  him  at  liia  ollicc  [R^  Snielharsl,  8  ( 

/.  Although  the  code  gives  to  the  jodg 
ence  to  hiR  orders,  reference  must  be  had 
In  which  that  power  ia  to  be  exercised, 
discretion,  issue  an  attachment  in  the  fin 
to  appusr  and  answer,  or  he  may  grant  e 
case,  copies  of  the  affidavits  upon  which 
served  with  the  attachment  or  order.  I 
cused  should  first  have  an  opportnnlly  ol 
ciiuse,  before  an  attachment  can  iesue. 
Instances,  (or  the  purposes  of  punislunen 
only  a  mode  of  brm^ing  the  party  before 
that  in  the  first  distnct,  the  ordinary  pra 
an  attachment,  or  obtain  an  order  to  she 
motion  for  an  attachment  for  contempt  n 
(4  Paige,  360 ;  7  id,  32.1 ;  1  Barb.  237) ;  or . 
A.  (the  plaintiR),  against  B.  (the  defendtu 
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I  80a.]  TO  THE   EXEOUTTOH.  579 

a.  Where  the  Indpicnt  pToceedtng  to  puniah  fbr  contempt  ia  an  order  to 
■how  cause  and  the  contempt  is  nit  denied,  no  [Dtcrrogstoriea  need  be  filed 
{  Waitan  v.  FOitimnunu.  S  Ducr,  029). 

b.  On  service  of  an  attaclunent  for  contempt,  if  the  partv  serred  ^ves  a 
bond  for  his  appesnnce  on  (he  return  daj,  it  is  not  abeolatelv  necessai;  that 
he  should  be  called  on  the  Grst  or  retnm  day  [TAe  P»opU  t.  kunro,  15  How. 
4(k).  A  bond  from  a  prisoner  under  attachment  for  contempt  with  one  sucety 
only  is  void  (Jftj^m  t.  CampfieC.  14  Abb.  410). 

«.  On  tlie  application  Ibr  the  attachment,  tlie  debtor  will  be  heard  by  way  of 
appeal  from  Uie  decision  of  Uie  referee  ordenng  the  delivery  (Dk/cerxm  v.  Van 
Tine,  1  Band.  724). 

d.  In  8/urp/ierd  v.  Bean  (18  How.  174 ;  8  Abb.  424),  it  was  held  by  Daly,  J., 
that  the  power  to  puniah  for  the  disobedience  of  an  order  in  proceedings  sup- 
plementaiy  U>  the  execution,  "  is  with  the  Judge  who  made  the  order  diso- 
beyed, ana  not  with  the  court ;"  and  that  the  attachment  mast  be  retnniable 
*  befot«  the  judge  who  made  tJie  order  "  disobeyed,  as  he  alone  can  exercise 
the  power ;  and  In  that  case  he  discharged  out  of  custody  a  defendant  arrested 
on  an  attachment  fbr  disotieying  an  order  issued  by  and  returnable  ttefoTs  the 
eonrt,  not  tlie  judge,  and  see  EeOg  y.  MeO/rmiek  (3  E.  D.  Bmitli,  BOSU  (Vtabr 
T.  DroKT  (14  How.  494).  In  the  supreme  court  it  baa  been  held  ( Wi^tar  v. 
Drtmer,  13  How,  S31  \  4  Abb.  .93),  that  where  supplementary  proceedings  have 

■"  "    " "  "■  ■" "' '   '--       '  -•--     -lar  for  the  exunination  of  the 

might  grant  an  attachment  for 
[Tiiis  decision  was  afflrmea  at  genera]  term.    See  JDm- 
to-  V.  VanPeU  (IB  How.  10),  and  The  PeopU  r.  SMy  (8S  How.  SOB).} 

«,  Whether,  when  a  county  fudge  adjourns  the  hewing  upon  on  order  to 
show  cause  why  a  jud^ent  aeblor  previously  brought  before  him  upon  an 
injunction  order  for  his  examination,  should  not  be  punished  for  a  contempt 
in  disobeying  the  order,  and  nothing  is  done  upon  the  adjourned  day,  owing 
lb  Uie  absence  of  the  judge, — the  judge  loses  Jurisdiction  so  that  he  cannot 
afterwards  make  an  order  to  punish  for  the  contempt,  query  t  Where  the 
proofs  upon  the  question  of  contempt  are  closed,  but  no  order  of  committal  Is 
made  for  the  reason  that  the  papers  do  not  show  the  amount  of  the  plaintifT'i 
judgment,  and  time  is  given  to  the  plaintiff  until  a  set  day  to  put  in  proof  of 
tbe  amount  of  the  Judgment,  this  is  not  snch  an  adjournment  as  that  the 
judge  loses  joiisdlction  if  no  fHuther  proceedings  are  had  on  the  set  day.  A 
party  committed  for  a  contempt  will  not  Ije  di^areed  for  a  mere  irregularity 
In  the  proceedings  in  the  course  of  which  his  committal  was  made,  if  the  ofll- 
cer  had  jurisdiction.  Where  in  the  course  of  supplementary  proceedings  an 
order  is  made  requirmg  tlie  judgment  debtor  to  show  cause  why  he  should 
not  be  punished  for  contempt  in  violating  the  order  for  his  examination,  the 
]urisdiction  to  commit  is  derived  fKim  the  original  order  in  wtiich  the  pro- 
ceedings are  founded,  not  from  the  order  to  show  cause  why  the  party  should 
not  be  punished  (Uyera  v.  Jamn,  8  Abb.  801 :  SainMt  v.  McEOume,  80  How. 
494). 

/.  The  non-imprisonment  act  does  not  apply  to  ajndgmmt  debtor  in  supple^ 
mentary  proceeaings,  in  contempt  for  not  complying  with  an  order  to  pay  the 
judgment  and  oMb  [The  People  v.  Kdly,  22  How.  800). 

ent  of  money,  the  precept 
'■87). 

h.  An  order  to  pay  a  sum  in  satisfaction  of  the  Judgment,  is  an  order  to  paj 
lo  the  Judgment  creditor  {id}. 

i.  Whetner  an  order  discharging  a  party  fhtm  an  attachment  for  contempt 
is  appealable  (  id).    Query. 

j.  In  Kings  county  must  the  commitment  be  to  the  penitenUaiy  or  tho 
connty  tail  r  [Be  Cavanagh,  10  How.  37). 

it  Liability  of  sheriff  for  escape  of  prisoner  committed  nntO  a  flna  is  paid 

(EoMajr  T.  Or»»r,  4  Bosw.  SOli. 
I.  An  order  a4iudgiog  a  party  in  contempt  must  be  entered  before  an  ai^eal 

Un  be  taken  fkim  it  [JfanAuif  v.  Fi-andteo,  10  How.  147). 
Bee]ioIetog2S7. 
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Of  the  coats  in  OivU  Adiotu. 

Swiion  808.    EzlBtlng  statntes  iwalftting  cods  repealed. 

804.  Coets,  when  allowed  of  course  io  the  plointifi;  coa 

serera]  actions  brought  on  oae  instrument. 

805.  Ooata,  when  allowed  of  coune  lo  the  defendant. 

806.  Costs,  when  allowed  to  either  party,  in  tlie  tllacr 

the  court 

807.  Amount  of  costs  allowed. 
806.    Altowance  in  addition  to  coeta. 

809.  Allowance,  how  computed.     Difficult  and  extra 

810.  Interest  on  rerdict  or  report,  when  allowed. 

811.  Costs,  bow  to  be  inserted  In  Judgment    AdJustnM 

terlocutory  coets. 

819.  Clerk's  tees. 

818.  Referee's  feea. 

811.  Costa  on  postponement  of  triaL 

816.  Costs  on  a  motion. 

81 6.  Costs  against  an  infont  pl^nUff 

817.  Costs  in  an  action  by  or  agunst  an  executor  or  adi 

tor,  trustee  of  an  express  trust,  or  a  person  eipn 
thorized  bj  statute  to  sue.    Securitj  for  costs. 

818.  Costs  on  review  of  a  decision  of  an  inferior  court  i 

dal  proceeding. 

819.  Costs  In  actions  by  the  people. 
S20.    The  Ilka 

8S1.    Costs   against  assignee  of  cause  of  action,  aftei 

brougUt. 
823.    Costs  on  a  settlement 

§  303.  [258.]    I'ea  iiU  abdiahed. 

All  Btatntes  establishing  or  regalatinf;  the  coBta  or  i 
attorneys,  solicitors,  and  counsel  iu  civil  actions,  and  all 
ing  mles  and  prorisione  of  law,  restricting  or  controlHi 
right  of  a  party  to  agree  with  an  attorney,  solicitor,  or  c 
for  his  compeneatioD,  are  repealed;  and  hereafter  the  m 
of  such  compensation  shall  be  left  to  the  agreement,  exp 
implied,  of  the  parties.  But  there  may  be  allowed  to  tb 
vailing  party,  npon  the  judgment,  certain  earns  by  way 
demnity,  for  his  expenses  ia  the  action ;  whicli  allowanc 
in  this  act  termed  costs. 
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§  308.]  oom.  S81 

a.  FonoBT  mlea  BB  to  ooBts  abrogatad. — ^Tbe  code  has  establiahed  rules 
legalatlng  coeta,  which  sapenede  all  former  rides  upcoi  the  subject,  and  theae 
proTisloDB  applv  as  well  to  appeals  as  lo  original  suite  {Monigomtrj/  Oo,  Bk.  t. 
Albany  Oiiy  Bk,  3  Bclden,  466).  This  proTision  has  not  repealed  (9  K  S.  613, 
S  3),  as  U)  cosU  ia  action  on  trespass  on  land  [UO^  t.  Giffard,  25  How.  2S9). 

b.  Co«ta,  when  a  debt — Coals  do  not  become  a  debt  agnmst  a  partj  to  an 
action  until  judgment  ( Warfi^  y.  ffattini,  30  Barb.  396). 

e.  Costa  in  aotiona  &o.  agaioat  Mayor  tea.  at  New  70111. — In  actions 
or  special  proceedings  against  the  Mayor,  Alderman  and  Commonalt;  of  the 
City  of  New  York,  if  the  plaintiff  recover  judgment,  "  he  shall  recover  full 
taxable  costs,  without  regard  10  the  amount  of  judgment"  (Laws  1860,  oh. 
ST9,  ga). 

d.  Bmrogatea'  ooiiTtB.--TheBe  provisions  did  not  Wply  to  coats  in  Snrro- 
cates'  Courts  until  the  amendment  of  section  818  in  1863  (Deein  \.  PabAin,  25 
How.  5 ;  38  N.  Y.  441;)  nor  to  costs  on  appeal  Grom  surrogate's  decree  {Broek- 
my  Y.JeiMa,  16  Barb.  590 ;  see  now,  §  818,  wjd  in  note  to  Sup'me  Court  Bule  44). 

(L  Coat*  in  federal  oourta. — This  section  doeanot  affect  the  question  of  coata 
fai  the  federal  coorts.    See  1  Blatch.  C.  O.  R,  647,  650. 

/  Coats  aa  between  attorney  and  ollent.-<7o3ts  as  a^usted  under  the 
code  are  not  the  measure  of  compensation  for  the  services  of  the  attorney,  in 
anaclionbetweenhimselfandhisclient  Lo  recover  compensation  tor  Buchaer- 
vices.  In  such  an  action,  the  attorney  must  prove  the  value  of  his  services 
{Garr  v.  Uairet,  I  Hilton,  498). 

g.  The  taxable  costs  are  priniafade  the  measure  of  the  atlornev's  compeu- 
satian  (Ketmn  v.  Jkfrfiinger,  18  How,  153 ;  12  Abb.  837,  note).  Where  the  at- 
torney and  client  differ  as  to  the  amount  of  compensation  agreed  to  be  paid, 
or  as  to  the  value  of  the  services  rendered,  a  compulsory  reference  cannot  bo 
ordered  (Fax  v.  Fax,  34  How.  409).  See  AUaTney't  lien  and  note  to  g  271, 
Compultory  rfferenee. 

A.  Agreements  as  to  oompenaatlon  to  attorneys. — This  section  is  sup- 
posed  U)  have  BO  t^  repealed  the  prorlsiona  of  the  revised  statutes,  prohibit- 
ing an  attorney  buying  causes  of  action  to  sue  thereon,  as  to  make  it  lawful 
Ibr  a  party  to  agree  with  an  attorney  to  give  him  a  portion  of  a  demand,  if 
and  when  recovered,  to  consideration  of  his  bringing  suit  for  the  recovery  of 
such  demandf  iWtertije  v.  Frca«r,  3  Sand.  141 ;  Benedid  v.  Staitrl,  33  Barb.  430). 
In  Barryr.  WMney  (1  Code  Bep.  N.  B.  101 ;  3  Sand.  696),  tiie  superior  court 
said,  "  We  do  not  thmk  the  court  is  deprived  of  the  power  of  looking  into 
arrangements  between  attorney  and  client  [ "  and  a  reference  was  ordered  to 
inquire  if  the  amount  received  Dy  (he  attorney  was  excesuve,  and  on  Uie  referee 
reporting  that  it  was,  the  attorney  was  ordered  to  reflind  a  portion  of  tiie 
amoont  received ;  and  see  Easton  v.  Smith  (1  B.  D.  Smith,  816) ;  Wilde  v.  Jed 
(16  How.  339) ;  Stao  v.  BamHn  (11  id.  453). 

i.  BubatitutUHi  of  attomsyi— See  Rule  13,  pott.  The  court  is  the  absence 
of  any  agreement  as  to  the  amount  of  costs,  will  not  order  a  substitution  of 
an  attorney  on  payment  of  the  taxed  costs  only,  but  will  allow  the  attorney 
such  fiirther  compensation  as  under  the  circumstances  is  proper  (Cregier  v. 
Cheetlmmgh,  25  How.  300).  On  the  anbstitution  of  an  attorney  where  the  a^ 
tomey  allc^  that  subsequent  to  the  judgment,  his  client  asdgned  it,  with  a 
view  to  deieat  the  attorney's  lien,  the  attorney  may  have  a  reference  to  ascer- 
tain his  lien  on  the  Judsment  for  taxed  costs,  witbout  prejudice  to  his  right  as 
against  the  assignee  {Riehcu-dmi  v.  BrooUyii  BaUroad,  34  How.  831 ;  and  note 
at  page  460;  13  Abb.  842  note). 

j.  Costa  la  oertaln  actions,  where  damages  olaJmed  do  not  oxoeed 
0500. — The  marine  court  of  thecity  of  New  York  has  jurisdiction  "of  actions 
of  assault  and  battery,  ^Ise  imprisonment,  mnlii^ous  prosecution,  libel  and 
Slander,  where  the  damages  claimed  do  not  exceed  $600 ;  and  the  costs  of  all 
such  actions  when  prosecuted  in  any  other  court  of  the  city  of  New  York, 
are  limited  to  the  amount  which  would  have  been  recovered  in  said  marine 
court,  if  prosecated  therein,  but  in  no  such  action  ehaU  the  ooata  exceed  the 
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533  oons.  | 

danut;esrecOTered"(&iiMo/'1853,p.  1105,g  1).    But  if  the  dunaga 

cscci'd  iaWi,  and  Uie  plalnliff  recover,  his  right  to  coeU  will  be  regul 
Uie  code  (.Uiirrai/  y.  JkGr<m,  3  Ducr,  6«8 ;  12  N.  Y.  Leg.  Obs.  811).  Ii 
tioD  for  assault,  the  place  of  trial  wus  Dutchc^is  county,  where  the  plai 
eiUed,  Uie  damages  claimed  being  (1000.  AiWwards  the  place  of  Ir 
fliatiged  to  the  city  of  New  York.  The  cause  was  twice  tried.  On  t 
trial  [tie  plaintiff  had  a  Ttrdict  for  $450,  BJid  on  the  second  trial  a  vcn 
ljT5 ;  held  that  It  was  not  a  ca.fe  wilbin  the  act,  md  that  llie  plaintiff 
were  not  limited  to  the  amount  of  liis  recovery  {SteigAt  v.  Haneox,  4  Al 

a.  Openins  atrsota,  *c.— The  act  of  April  1,  1854  (Laws  of  1854,  ; 
iroyerns  B8  to  the  taxation  of  the  costs  and  expense  of  street  improvem 
ilie  city  of  New  York.  Conaequeiitly  all  bills  of  the  corporation  cour 
Biirvicia  rendered,  or  of  proceedings  pending  previous  to  the  first  of  J 
l:t56,  are  to  be  taxed  at  the  rates  allDwed  previous  to  the  passage  of  I 
of  ia54  {la  the  matter  of  The  Bo,oery,  19  Barb.  030).  The  rulea  adopte 
general  term  of  the  suprcnie  court  in  the  Arst  district,  in  March.  18M,  i 
to  the  Ijixalion  of  costs  of  openiDK  and  improving  streets  In  the  dtj  c 
Yorli,  are  void,  l/d.)  An  appeal  from  tlie  taxatioti  of  costs  in  sue] 
must  be  taken  before  the  n.'i><)rt  i^  confirmed,  it  cannot  be  taken  afte 
(flit  Sixiy-Fiflh  Slrul.  23  How.  25(5). 

b.  Coata  of  one  ot  oeTsial  lasusa.— The  provision  of  the  revised  s 
tint  where  there  are  two  or  more  distinct  causes  of  action  in  separate 
the  plaintiff  shall  recover  costs  on  the  issues  found  for  liim,  and  the  de 
on  [hose  found  in  his  Givor,  is  not  abrogated  by  the  code  [Dreemr  v.  IC 
Abb.  400). 

e.  Costa  la  apsclal  prooeediag*. — See  note  to  g  318,  po»t.  The  leg^ 
has  made  no  provision  for  costs  in  a  special  proceeding  on  an  original  s 
tion  to  the  court.  Therefore  in  an  original  application  in  a  specinl  pix>c 
motion  co-isonly  can  bcallowed(ft<Pj</w,  13  How,  633).  No  costs 
allowiii  [or  the  argument  of  a  demurrer  not  autboriicd  by  law,  as.  for 
pie,  a  derourret  to  an  answer  not  amounting  to  a  counter-claim,  at  a  tini 
the  iuw  did  not  authorize  such  a  demurrer  {Sleighi  v,  Ua'teox,  4  AbU  'ii 

d.  The  provisions  of  that  part  of  the  code  which  relates  to  costs  up 
peal,  are  applicable  to  appeals  in  special  proceedings,  as  well  as  to  thosi 
in  dvil  actions,  strictly  so  called  {The  People  y,  Slarieixint,  3  Duer,  611 
P-x>]>le  V.  RMneon,  25  How.  3451. 

e,  Coata  In  proceedlnsa  oa  forfalted  rpoosntannfitta  In  New 
cl>7. — In  no  cane  wliataoever  upon  proceedings  upon  forfeited  recogn 
shall  any  fees  or  costs  be  chargable  lo  iho  mayor,  commonalty,  aldem 
supervisors  of  the  city  and  county  of  New  York,  by  the  officer  prosecot 
same  [Limi  1855,  ch.  203,  §  3). 

/  AttomsT'a  lien. — The  code  has  not  affbcted  the  lien  of  the  Mtoroc 
the  Judgment  for  his  costs  ( Witrd  v.  WordtaorOi,  1  E.  D.  Bmith,  SOS ;  lii 
Seamd  Ak.  R.  B  Co..  18  N.  Y.  8«8 ;  Sherwood  v-  Baffnio  and  N.  T.  CU-, 
WKKiOi.,  13How.  laSiBoWiiMV.  ^JeCTBifcr,  llKiJOO;  WUJdruy.Bal. 
4  Barb.  47 ;  Cre^hton  v.  lageriaU.  20  ii,  541 ;  Oughl  v.  Holevmb,  16  Ho 
160 ;  7  Abb.  aiO ;  £c  parle  Kyle.  1  C^al.  331 ;  and  see  9  E.  D.  Smith,  ^ 
the  lien  is  lost  by  an  as^gnmunt  of  the  atiorciey's  claini  lo  a  third 
{C/uippeli  V.  Dunn,  21  BarU  17). 

g.  As  between  the  parties  lo  an  action,  an  attorney,  as  such,  haa  no  lie 
the  subject  of  the  action,  and  the  )>arlies  may  settle  and  discharge  it 
Judgment  without  cons  thing  him.  if  there  is  no  collusion  to  deprive  I 
costs  (McDoaea  v.  Second  Ao.  B.  K.  Co.,  4  Boew.  870 ;  see  Bentdist  v.  J 
6  How.  ;M7 :  Brown  y.  thmtloek.  10  Barb,  67 ;  Plutt  v.  Jerome,  10  How 
Hep.  384 ;  Ilnmmtn  v.  Wilevx,  11  Ire.  Law  Bcp,  500 ;  DacLiiport  y.  Lu 
How.  337 ;  ShanJc  v.  Shoemaker,  18  N.  Y.  489). 

h.  In  such  a  case  the  attorney  cannot  after  the  settlement  proceed  w 
action  to  enforce  payment  of  his  costs.  (Id.)  But  where  the  parlies  C' 
mise  an  action  beliinil  the  back  of  tlie  plwintiff'a  attorney,  nnd  wi*  a 
deprive  liim  of  his  costs,  the  coiirt  will  allovr  the  attorney  to  proceed 
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action  to  recoTer  hie  costs  {Btuquin  v.  KniekeTbocker  Stage  Oo.,  31  How.  898 ; 
12  Abb.  324 ;  BoHtit  v.  AUxan^,  11  How,  100  ;  Xurguai  t.  Xidetl,  »  How. 
400 :  see,  however,  MeEeime  v.  MoEemw,  21  How.  467 ;  MeEmtit  t.  S?uidei, 
13Abb.  »S7;  Carjimta- v.  SixiA  Av.  R.  R.  Co.,\  Amer.  Law  Res.  N.  B.  410j 
AekeTTuan  t.  Adarman,  14  Abb.  239 ;  Owen  t.  Matm,  16  How.  154 ;  Ooodridgt 
V.  JV(w,  18  How.  189). 

a.  As  against  bis  client,  an  attorney  has  the  right  to  coilect  a  jud^ent  and 
arailY  the  proceeds  towards  sntiaroction  of  his  ciaim  for  serriccs  {S/i^rw>od  v. 
BKjfido  R.  K  Co.,  12  How.  13fl) ;  and  to  enforce  hia  lien  he  ma;,  witliout  the 
consent  of  his  client,  sue  in  the  diuat'snameonOie  undertaking  of  boil,  and  the 
client  cannot  release  the  action  to  the  prejudice  of  the  allomey's  lien  [ShackU- 
Itm  r.  Mart,  20  How.  89 ;  13  Abb.  335,  note). 

b.  The  attorne;f  cannot  issue  an  execution  on  the  Judgment  for  the  amount 
oT  his  lien  after  the  Judgment  bai>  tteen  satisfied  bj  the  client  {Aektrman  v. 
Acicerman,  14  Abb.  330 ;  rev'g  11  Abb.  396).  Nor  can  he  where  the  Jud^ient 
has  been  paid  after  an  eieciitioa  has  been  retamed  unsiktiafled,  enforce  hia 
ben  by  a  proceeding  supplementary  to  the  execution.  The  court  will  not  in- 
veatigate  the  attnmey'ii  lien  on  a  motion  for  an  attachment  in  aiippleraentair 
proceedings,  and  proof  that  the  judgment  has  been  satisfled,  is  an  answer  to 
8QCh  a  motion  IBa  Oraw  v.  Boardman,  IB  Abb.  337,  noU). 

e.  A  motion  made  seven  years  after  a  Judgment  has  been  aatisfled,  to  ractrte 
flie  aatisfaclion  to  enforce  tie  morney'a  lien  denied  [WiriaTu  t.  Maxm,  31 
How.  lSS:33Barb.  G32). 

d.  The  attorney  cannot  be  deprived  of  his  lien  by  a  payment  under  sectloB 
293  of  the  Code  (Sisi  Hirer  Bank  v.  Kidd,  13  Abb.  337,  note ;  and  see  note  to 
g  393,  ante),  but  he  may  be  by  a  ^jia,^  payment  to  the  Judgment  creditor,  with- 
out notice  of  any  lien  (Aektrman  v.  Ackerman,  14  Abb.  239 ;  and  see  Pba  t. 

.  Fai,  24  How,  4M). 

e.  The  altomeyg  lien  to  the  extent  of  his  costa  extends  not  only  to  the 
Judgment  obtained  by  him,  costs  and  damages  {Ackerman  v.  Adceitnaa,  14 
Abb.  239);  but  also  to  all  the  incidents  of  the  Judsment  or  securities  for  its 
payment,  including  the  undertaking  of  b^l  (Sii/iekleioa  y,  ^iri,  20  How.  30; 
fa  Abb.  325,  note ;  Ifixc  v.  Fox,  24  How.  409).  The  lien  altachea  to  the  subject 
matter  of  tlie  action  from  the  commencemcut  of  the  action  {Keenan  v.  I)or- 

.  fiinger,  19  How.  158 ;  13  Abb.  337,  mUi).  But  tembU,  not  to  Uie  damages  until 
they  are  received,  or  unless  by  virtue  of  some  special  contract  (Binedkt  t. 
BarloK,  S  How  347]. 

/.  Where  an  action  is  brought  for  the  purpose  of  setting  off  a  Judgment 
owned  bv  the  plaintiff  against  a  Judniieat  for  costs  in  favor  of  the  defendant 
against  Uie  plaintiff,  the  attorney's  lien  for  cosla  on  the  latter  Judgment  cannot 
be  let  in  to  obstruct  the  set-off.  It  u  othertciae  on  a  motion  U>  let  ojf  tiu  jvda- 
menU{Afaninv.Kajwuse,nHow.i4a:Be&Baydtn-7.HeBemuii,9  Abb  14; 
Blj/  T.  Cook.  0  Abb.  888 ;  Roberta  v.  Carter,  9  Abb.  866,  noU ;  17  How.  841). 
The  attorney's  lien  was  on  motion  held  superior  to  tlic  right  of  set-off  (ffrtdtoy 
T.  Oarriion,  4  Paige,  647 ;  Ainilee  v.  Boynton,  3  Barli.  258 ;  contra,  Ferguton  v. 
Bameti,  4  How.  IM ;  Noxon  v.  G-egorn,  4  How.  880). 

g.  Effect  of  assignment  of  cause  of  action  pending  the  action,  on  the  attor- 
ney's lien  for  costs  (Crdghlon  v.  Inganoil,  20  Barb.  Ml).  An  gsmgnment  of  the 
Judgment  to  the  attorney  in  the  action  to  secure  his  coats,  is  allowed  a  prefer- 
ence over  the  adverse  parties'  ciaim  of  setoff(Kan  PeU  v.  Bo!/fr,  8  How.  810; 
and  see  Fbrgiuon  v.  Bat*eU,  4  How.  108;  and  note  U>  %  308,  ante). 

A.  Qaary ;  Whether  an  attorney  can  acquire  a  lien  on  a  Judgment  In  the 
New  York  Marine  Court  (Hayden  r.  McDermott,  0  Abb.  14). 

i.  Sentile,  the  attorney's  lien  as  against  the  opposite  party,  may  extend  lo  a 
■um  agreed  by  his  client,  to  be  paid  in  addition  to  the  taxable  costs  {Rieluint- 
■OTT.SnwWynit  A,  16  Abb.  842,  iwto;  34  How.  331,  480 ;  Aekerman  r.  Auk- 
«rman.  11  Abb.  256 ;  14  Abb.  330 ;  Fea  v.  Fox,  24  How.  409 ;  Word  v.  ^m«,  9 
How.  18;  Booneu  v.  Seeond  Azmvs  B.  B.  Go.  18  N.  T.  8«8;  Bail  t. 
Ager,  0  Abb.  320 ;  Carptnter  r.  BixlA  Avimiu  B.  R.  Co.,  1  Amer.  Law  Itog. 
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N.  a  410;  19  How.  93;  questioning  Haighl  t.  Etilccmb,  16  Uow.  I 
Abb.  aiO), 

a.  Tbe  eiiRtence  and  exUnt  of  the  Uen  may  be  detennined  in  a  eun 
wa;,  as  by  a  ret^rence.  Tbe  client  cannot  cbum  a  rigbt  to  a  trial  bj 
(.idlerman  t.  .Aoterman,  14  Abb.  2S0). 

b.  An  attorney  was  ordered  tugive  up  papers,  on  gecuritj  being  gin 
Us  alleged  lien  {CuKningham  v.  Widing,  S  Abb.  41S). 

e.  StaTlng  proceedings  till  ooats  of  previona  action  paid. — As  a  gi 
rule  Uie  court  of  record  will  stay  the  prosecution  of  an  action,  wiicre  tl 
fondant's  costs  in  a  former  action  b;  the  same  pluntiif  for  tlic  same  cam 
main  unpaid,  until  such  costs  are  paid  (  Tmtlt  t,  BroiAerton,  10  Jolina 
Sdaardi  v.  JVinM  Aee.  R.  H.  Co.,  22  How.  444 ;  JvUo  v.  IngaOi,  15  Abb. 
tiatajusticeoftliepeaccliiisnopower  loelay  anitcliononsuchBground< 
Y.  Broliwrlon,  10  Johns.  863).  A  stay  will  not  l>e  ordered  where  the  first  i 
waainftcounofaforeignslaleorcountyyuiwv.injaZfe,  iOAbb.429];  and' 
ihe  plaiutitf  brought  an  action  in  Uie  superior  court  for  legal  relief.  Hie 
plaint  was  dismiseed  with  costs,  but  without  prejudice  to  an  action  fore 
ble  relief  Without  paying  the  costs  of  that  suit,  he  brought  the  actic 
equitable  relief.  Held  that  the  court  would  not  as  a  matter  of  course 
the  proceedings  in  the  secnnd  action  iinlii  tiie  costs  of  the  first  were 
(Amu  v.  Dvffle,  G  Duer,  688;  3  Abb.  208} 

d.  The  motion  should  be  uuide  Iwrore  Judgment  in  the  second  actii 
cannot  be  made  after  judgment  (Saltan  v.  Ralph,  15  Abb.  373 ;  and  see  2 
60;i ;  8  id.  G7  ;  id.  360 ;  1  Johns.  Cas.  24T|;  but  lembU,  the  motloD  mi 
embraced  in  a  motion  to  set  aside  the  judgment  in  the  second  action  for 
ularilf.  (Id.)  The  motiou  is  addressed  to  the  discrclion  of  Ihe  court  (J 
ten  V.  ifut  BfJt.  Int.  Co.  13  Abb.  SH).  And  the  order  Is  not  ordinarily  a] 
able,  but  an  appeal  ifill  be  allowed  in  certain  cases,    (Id.) 

e.  Where  such  a  stay  b  ordered,  and  the  coala  of  the  first  action  si 
paid  within  a  reasonable  time,  tbe  court  may  make  a  further  order  thf 
complaint  be  dismissed,  unless  the  costs  are  pud  wiltiin  a  certain  time ' 
«m  V.  Editardt,  1  Cow.  5W). 

Further  as  to  slaving  proceedings  nntil  the  costs  of  a  prerioaB  actio 
paid,  see  2  Bos.  &  ^1.  837 ;  8  id.  \'i.  note  a ;  3  Dowl.  &  R.  S3 ;  6  Taun 
a  T.  R  114;  8  Wila  146;  19  Johna.  198,  237;  2  Cow.  22,  B80;  1  id.  1 
Wend.  429;  «  HUl,  »72 ;  4  Wend.  203,  210  ;  2  id.  623. 

/.  In  an  action  for  Ihe  conversion  of  personal  properly  (trover)  by  t 
signee  of  the  claim,  the  plaintiff's  procei-din^^-a  will  be  rfoyed  on  mohon, 
payment  of  a  Judgment  for  costs  on  a  dismisexi  of  the  compl^t  in  a  f< 
action  for  the  same  cause  by  ihe  plaintilf's  aiiei^or  {Richardson  v,  W^i 
How.  155).  The  rule  in  actions  to  recover  real  property  applies  to  all  ac 
{Id.) 

g.  Coata  In  eziating  anlts. — Costs  In  suits,  both  at  law  and  in  equity, 
lug  Isl  July,  1848,  except  llic  costs  of  niolinns  llierein,  are  to  be  reKulsli 
Ibeoldfeelill  (7>ii«oM  v,  A'l'nj,  4  How.  173;  Dolyy.  Brouin,  ib  429;  S 
Itep.  110).  Wiiere  an  action  was  cotnnieiiced  under  the  code  of  1848,  ar 
cided  after  the  code  of  1849  went  into  eflect,  it  was  held  Ihal  the  costs 
be  regulated  by  the  code  of  1849  {Holme*  v.  St.  John,  2  Code  Rep.  46). 
old  chancery  lee-bill  is  not  repealed  by  the  code.  It  is  sUll  In  force,  bul 
only  applicable  to  proceedings  had  prior  to  July,  1851,  in  equity  suits 
mcDceit  prior  to  July,  1B48 ;  and  in  such  suits  the  costs  prior  to  July,  ISS 
those  allowed  by  the  chancery  fee-bill,  and  since  July,  1851,  those  allowi 
the  code  (Ciirlit  v.  Lfavill.  1  Abb.  118).  In  actions  at  law  pending  on  1 
1848,  and  tried  afterwards,  the  right  to  and  amount  of  costs  are  governi 
the  former  system.  Costs  of  proceedings  subsequent  to  the  verdict,  a 
review  tbe  decision  made  at  the  trial,  taken  in  llio  mode  prescribed  b 
code,  are  governed  by  the  code  {Meifatlert  v.  Vernon,  1  Abb.  179  ;  4 
625^  Suits  commenced  before  Ihe  code,  are  exempted  Trom  tbe  repeal 
&rmei  statutes  Ln  reialiou  to  costs.    In  such  suits  ilie  right  to  costs  an 
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smoBnt  to  be  recoTored,  depend  upon  tiie  Btatntory  provWona  in  force  when 
the  code  wtts  enacted — excqat  tn  relation  to  those  BubBeqnent  proceedingi  to 
whicli  the  code  maj  apply  (RieA  y.  natun,  I  Duer,  617).  In  an  eqult;  enit 
commenced  before  the  code,  and  continued  atler  it  took  effect,  costs  are  to  be 
taxed  under  tbe  mlea  which  preyailed  before  tbe  code,  as  to  all  proceedings 
except  appeals  (TVuiw  r.  Kipp,  4  Abb.  856 ;  but  see  note  to  g  811). 

a.  Double  ocBt& — This  section  has  not  abolished  tbe  right  to  doable  coats 
slTen  by  the  rensed  statutes  {BarUe  v.  Gilman,  17  How.  1 ;  13  N.  Y.  360)! 
Double  costs  are  allowed  only  in  cases  of  verdict,  demurrer,  nonsuit,  non  pros., 
or  discontinuance;  and  a  report  of  referees  is  not  within  the  statute  (19  Wend. 
320;  GaOUniM.  ITiiflaffu,  1  Code  Rep.  N. B. 53 ;  CiiikiniY.BTaTid,i,ib.);  contra, 
TiUou  T.  Sparla,  9  How.  460).  What  defendanla  entitled  to  double  costs  ( Van- 
Bergen  v.  Adda,  21  How.  814).  A  public  oBicer  proceeded  againet  bf  man- 
damus is  entitled  to  double  costs,  if  ho  succeeds  (T!i«  PmpU  y.  Ct^ixrM,  20 
How.  878).  The  proTlsiona  of  the  revised  etalutes  as  to  double  costs  do  not 
apply  to  actions  of  an  equitable  character  {Took*  v.  Behmidt,  25  How.  340). 
Where  Judgment  is  obtained  against  a  defendant  sued  as  a  public  officer  in  a 
Justice's  court,  and  on  appeal  to  the  county  court  the  Judgment  is  reversed, 
and  the  judgment  of  the  county  court  is  affirmed  in  the  supreme  court,  held 
the  defendant  was  entitled  to  double  costs  in  the  supreme  court,  but  not  in  tbe 
county  court  (yVheOotk  v.  HoUMdM,  18  How.  468). 

b.  A  public  officer,  otherwise  entitled  to  double  costs,  waives  his  right  to 
such  costs  by  uniting  in  a  defence  with  a  party  not  entitled  to  aucb  costs XSnz<f- 
\eS  T.  Faji,  IB  How7481). 

it  TroUo  coats — (see  Walker  t.  Bumham,  7  How.  65). 

e.  Doublo  ooata  on  appoal— (see  DeaHer  v.  Adam*,  4  How.  867 ;  2  Denlo, 
648). 

d.  Married  iroman. — If  a  married  woman  who  is  plaintiff  in  an  action  for 
&  divorce  discontinues  it,  or  is  defeated,  her  husband  is  not  liable  to  her  attor- 
neys for  the  costs  of  the  action  {PhUiipt  v.  Simmow,  11  Abb.  287).  As  to 
collecting  costs  against  a  married  woman  prior  to  the  recent  statutory  enact- 
ments, on  tlie  subject,  see  TWruuv.  Z^tonuw,(lBBarb.l49);  ValenUne-ii.  Midrib- 
ton  (11  Ir.  Bq.  R  280). 

0.  Insolvent  and  dlssolvad  Inanranco  companlea. — Costa  under  law  of 
18Si,  p.  743,  to  Cidlilate  the  closing  up  of  Insolvent  and  dissolved  mutual  insu- 
rance companies  (Banff*  v.  Barle,  24  How.  487). 

/.  Ho  jniladlction. — On  dismissing  an  action  for  want  of  Jurisdiction  the 
ooart  may  render  a  Judgment  for  costs  (McMah^m  v.  Jfaf.  Ben.  Ins.  Co.,  3  Bosw. 
Sil ;  8  Abb.  297 ;  12  tit  28 ;  Kiiw  v.  PaoU,  3S  Barb.  242 ;  C'jiTnberlarui  Coal  Co., 
T.  Bofman  BUam  Choi  Co.,  89  Barb.  !6 ;  30  id.  159 ;  20  How.  62 ;  IB  Abb.  7B ; 
eonlra,  Harriott  y.S.J.R.R.S  Abb.  284 ;  ^trader  v.  OraAam,  18  How.  U.  8. 
Rep.  602 ;  and  see  GmTnty  f .  Meln^tuh,  23  Barb.  271). 

g,  Ccmmon  pleas  costo. — The  distinction  which  formerly  existed  between 
tbe  rate  of  costs  in  certain  cases  In  the  New  York  common  pleas  and  the 
Supreme  Court  is  abolished  by  tbe  Code  {SmitA  v.  Ke^er,  8  How.  55). 

A.  Maliclotii  trespass. — The  section  of  the  revised  statutes  which  provide* 
for  costs  in  actions  of  trespass  certified  to  have  been  malicious  is  repealed 
(SmUA  V,  Keeler,  8  How.  05 ;  see  UUer  v.  Giford,  26  How.  289 ;  At/^  v.  Mar- 
AaB,liSow.  110). 

i,  Forolble  antry.— 0»Hts inproceedings  for  forcible  entry,  Ac.  may  lie  reg- 
ulated by  the  supreme  court  [iTit  PeopUv.  Toaiuend,  6  How,  178). 

}.  Security  for  ooata.— The  provisions  of  the  revised  statutes  (SHE  620) 
an  etUl  in  force  (2  Band.  632 ;  10  Abb.  259)  and  are  as  follow ; 

§  1.  When  a  suit  shall  be  commenced  in  any  court — 

1.  For  a  plidntiff  not  residing  within  the  Jurisdiction  of  such  conrt;  or  for 
several  plaintiSb,  who  are  alt  non-residents;  or, 

3.  For  or  in  the  name  of  tbe  trustees  of  any  debtor ;  or, 

3.  For  or  In  tbe  name  of  any  person  being  insolvent,  who  shall  have  been 
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dUcbftrged  from  Us  debts,  or  whoee  peraoD  shall  hare  bees  exonerated 
inprboomeiit,  pursuant  to  an;  law,  for  the  coHection.  of  toy  debt  conti 
before  the  asB^ment  of  hia  e«tate ;  or, 
i.  For  or  in  the  name  of  anj  person  committed  In  execution  for  k  c 

6.  In  Uie  name  of  anj  inlknt  whose  next  friend  has  not  gfren  securi 
oosts,— 

The  defendant  may  require  aach  plaintiff  to  (lie  security  for  the  paj 
of  tb«  coata  that  may  be  incurred  by  the  defendant,  in  anch  suit  oi 
ceeding. 

§  3.  If,  after  the  commencement  of  a  suit,  tbe  pluntiff  shall  become  » 
resident,  or  all  Lbe  plaintiffs  shall  become  non-resiiieat  or  insolvent,  ac 
diacharged  or  exonerated  as  aforesaid,  or  be  iienlenced  to  alale-priao 
any  term  less  than  for  life,  the  defendant  may  alao  require  such  security 
filed. 

%  3.  The  order  to  file  such  security,  and  that  all  proceedings  on  tlie  pi 
the  plaintiff  be  stayed  until  such  security  be  filed  and  the  sureties  shall  j 
if  excepted  to,  may  be  made  by  the  court  in  which  the  action  fa  pending, 
anyjuogethersof  mvacation,  upon  due  proof,  by  otfidavil,  of  the  facia  ent 
such  defendant  thereto.  [The  power  here  eiven  to  a  judge  out  of  court 
restricted  by  %  401,  aubd.  8.  of  the  Code  (Waafilnime  v-  Langiey,  16  Abb 
BUtoa  T.  Lawrence,  IS  Abb.  2S0,  rwU^\ 

g  4.  Such  security  shall  be  Kiven  in  the  form  of  a  bond,  in  a  penalty 
least  two  hundred  and  fiily  dollars,  with  one  or  mure  sufficient  sureties,  I 
defendant,  conditioned  to  pay,  on  demand,  all  costs  that  may  be  awardi 
the  defendant  in  such  suiL 

g  6.  It  shall  bo  filed  with  a  clerk  of  the  court,  and  notice  (hereof  be  ; 
to  the  defendant  or  his  attorney.  Within  twenty  days  after  the  senii 
such  notice,  the  defendant  may  except  to  the  sufficiency  of  the  sureties,  b 
ing  notice  of  such  exception  to  the  plaintiirs  attorney. 

§  6.  Within  twenty  days  alter  such  notice  of  exception,  the  sureties 
justify,  by  an  affidavit,  Uial  Ihey  are  worth  double  the  penalty  of  such  1 
over  and  above  all  debts ;  of  which  sffldaTlt,  a  copy  shall  be  served  on  tl 
fendant  or  bis  attorney.  Such  justification  shall  operate  to  discharge  the  i 
to  stay  proceedings. 

g  7.  In  the  cases  In  which,  arcording  to  the  provisions  of  this  title,  a  de 
ant  at  the  commencement  of  a  suit  shall  be  entitled  to  require  securil 
costs,  the  attorney  for  tbe  plaintiff  shall  be  liable  for  such  costs,  to  an  an 
not  exceeding  one  hundred  dollars,  until  security  therefor  be  filed,  as  h 
provided,  whether  such  security  shall  have  been  required  by  the  defer 
or  not. 

S  8.  Such  attorney  may  relieve  himself  from  such  liability,  by  flling  seci 
and  the  sureties  therein  justifying,  if  excepted  lii,  as  herein  provided,  wii 
being  required  to  do  so  by  the  defendant,  and  by  giving  notice  thereof  to 
defendant,  or  bis  attorney. 

a.  These  provUions  of  the  revised  statutes,  apply  only  to  courts  of  n 
and  are  not  applicable  to  Justices'  courts  {Pama  v.  EaOuivxiy,  4  K.  Y. 
Oba.  21). 

Practloa  on  applying  for  seonrlty. — The  practice  as  lo  ordering  and  I 
security  for  costs  is  unchanged  by  the  code  {Ondweli  v.  banning,  34  How 
CoU  V.  Wheeler,  12  Abb.  SSS],  The  pmctlce  to  be  pursued  when  it  is  de 
to  obtain  security  for  costs  ia  either  (1)  lo  obtain  a  chamber  order  ex  pan 
recting  security  to  be  filed  within  twenty  days,  or  that  cause  be  shown 
day  after  the  expiration  of  [or  during,  la  Abb.  8891  said  twenty  days, 
Buch  security  should  not  be  filed,  and  staying  proceedings  in  tlie  mean 
or  (2)  to  move  for  security  on  notice  to  the  opposite  party  {CadaeUv.  Man 
15  Abb.  371 ;  24  How,  38 ;  BraiwoTi  v.  Freeman  B  How.  493,  andCott  v.  Wh 
12  Abb.  388,  aUting  the  practice  in  the  New  York  common  pleas  as  diff< 
from  the  practice  In  some  respects  In  the  supreme  court). 
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A  ThedefoutantBcaiiiiotqipesraeparatelyaiideaclireqniroBeciiritf.  The 
(tstule  requires  onlj  one  bond  mid  that  should  run  to  uul  is  for  the  benefit  of 

«U  the  defendant  [Ltftvnek  v.  OUnUia,  26  How.  SO). 

h.  Where  a,  defendBnt,  after  aerving  a  DOtice  of  modou  for  security  for  coats, 
and  before  the  ixj  on  which  he  proposes  to  more,  roceivea  notice  that  eecuiity 
has  been  filed,  with  a  copj  of  the  sureties'  affldavit  of  Juatiflcatlun,  he  should 
canntermand  his  notice ;  if  he  persists  in  jnoving,  be  will  be  charged  with 
costs  {Middethuaite  r.  RItodM,  4  Sand.  Ch.  R.  434). 

e.  'Wh«n  ■eonilty  will  b«  ordared.— It  is  not  impenktiv*  cm  the  coart  to 
grant  an  inkier  for  security  for  costs  under  all  clrcumstAnces  {Robiiaon  v.  A'» 
dair,\  Denio,  638j  Mnvneg  v.  BuOJey,  i  Duer.  706 ;  Jiiamv.  Qelpiikd.iS  Abb. 
473).  The  plaintiff  cannot  be  required  lo  file  security  for  costs  when  per- 
mitted to  prosecute  ia  forma  pauperit,  nor  be  permitted  so  to  prosecute  if^r6> 
qnired  to  file  security  for  costs  (fWrn«T.  Buiklei/,  1  Duer,  708). 

il.  Where  there  are  seTeral  plaintifis,  the  defendant  has  a  right  to  aecarity 
for  costs  only  where  all  of  them  are  non-residents.  If  only  one  of  the  plain- 
tt^  is  a  resident,  the  defendant  is  not  entitled  to  such  security,  although  it  ap- 
pears such  resident  plaintiff  is  irrcsponaible  {Tin  Broeek  i.  Sa/7wldt,  13  How. 
463). 

c.  A  plaintiff  who  resides  out  of  the  city  of  New  York,  suing  in  the  snperliv 
court  of  that  city,  may  be  required  to  irive  security  for  costs  {AMhtioAi  t. 
Om*n«,  a  Sand.  633 ;  BiDstom  t,  Adaim,  2  Code  Bep.  59 ;  Bieki  v.  i^jMon,  7 
Abb.  'S2&).  And  where  the  plaintiff,  m  an  action  in  the  superior  court,  who 
resided  in  the  county  of  Cayu^  at  the  commencement  of  the  action,  aubse- 
quently  assigned  the  demand  in  suit  to  a  resident  of  the  city  of  New  York, 
and  this  (act  was  set  up  in  opposition  to  a  motion  for  security  for  costs, 
Cnmpbell,  J.,  decided  that  security  for  costs  must  be  given  {Plugnix  t.  Toum- 
ibend.  1  Sand.  644,  in  note ;  2  Code  Rep.  2}  It  has  been  since  held  that  a  re- 
sident of  the  state  who  is  plaintiff  in  an  action  in  the  court  of  common  pleas 
for  the  city  and  county  of  New  York,  cannot  be  required  to  give  security  on 
the  ground  that  he  Is  not  a  resident  of  the  cin-  and  county  of  New  York 
t^M  T.  MacdcimM,  13  Abb.  313). 

/.  A  pluntiff  who  was  a  non-resident  at  the  time  of  commencing  bis  ac- 
tion, is  not  excused  from  filing  security  for  costs  by  the  Ihct  that  he  aAer- 
wards  becomes  a  resident  (AtM«r  v.  Ambler,  8  Abb.  340). 

jr.  A3  to  requiring  security  where  the  plaintiff  enlists  during  the  action  and 
toeaoQt  of  the  state  (&aruioa<iT..&vidfrurn,gDowl.Pra.  Cos.  103). 

K.  A  non-resident  plaintiff,  necessarily  prosecnting  in  the  right  of  her  latea- 
■ate  must  ^Te  security  for  costs  (Murphy  v.  DarUTtglon,  1  Code  Rep.  8B). 

i.  A  temporary  absence  of  the  plaintlffwill  not  ei 
cority  for  coats  (3  Wend.  258;  4fc.60a;  8(4.184). 
U  not  temporary  (3  Wend.  358 ;  and  see  4  Sand.  IBB 

j.  A  non-resident  plaintiff,  in  an  action  for  chattels,  look  proceedings  for 
claim  and  delivery,  and  gave  the  usual  underlaliing;  the  defendants  obtiuned 
a  return  of  the  goods, — held  that  the  plaintiff  might  be  required  lo  give  secu- 
rity (GefcA  V.  Banuibu,  7  Abb.  IB  ;  1  Bo9W.  657 ;  BoueJier  v.  Fia,  14  Abb,  1 ; 
contra,  see  WuamHn  Int.  Co.  Bank  v.  HMi,  23  How.  484). 

k.  A  suit  must  be  commenced  in  the.  name  of  an  inlant — sole  nluntiff— to 
entitle  the  defendant  to  security  for  costs  {Euitert  t.  Nswdl,  2  Code  Rep.  54 ; 
4  How.  63).  And  where  a  husband  and  infant  wifb  brought  a  suit  jointly,  the 
defendant  was  held  not  entitled  to  security  for  costs,  although  the  husband 
was  appointed  and  named  in  the  proceedings  as  next  friend  ofthe  wife.  (26.) 
But  in  a  snbaequent  case  it  was  held  that  a  non-reradent  guardian  of  an  In&nt 
pl^tiff  tming  with  other  pl^nliffe  of  full  age,  whether  such  guardian  be  a  re- 

Sonuble  person  or  not,  may  be  required  to  give  security  for  costs  (Ten 
roeek  v.  Set/TU>ld«,  IS  Bow,  462).  "  It  Is  a  regulation  of  practice,  eotirelT 
tlie  creature  of  the  court  and  under  its  control,  whether  a  next  friend  ^II 
give  security  or  not  When  appointed  for  an  inlant  defendant,  it  is  never  re- 
quired unless  when  the  statute  niakea  It  necessaiyi  when  for  an  In&nt  pMa- 
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Illf,  It  would  be  reqaired  or  not,  according  to  tlui  drcunutaoces  of  tlie  cast 
{Thomat  T.  Thoma*.  18  Barb.  150).  A  snbatitoted  next  Mend  must  give  bm 
rity  for  costs  (OAtoa  v.  Hatkin*,  3  Edw.  CiL  R  311). 

a.  Where  tbe  pUiDtiff  recovered  judgment  on  demurrer,  uid  the  defendi 
appealed  lo  the  general  term  pursuant  to  section  MS,  without  giving  securi 
and  afterwards,  and  pending  the  appeal,  removn)  from  the  State, — the  plai 
Uff,  the  respondent,  moved  that  the  defendant,  the  spptllant,  give  securit;  I 
costs ;  for  by  the  appeal  he  became  pMntiff  in  error,  and  was  a  nou-residei 
Sbanklaud,  J.,  denial  the  motion  (JcKnton  r.  Teonumt,  B  How.  140). 

b.  A  foreign  goTemment,  suing  in  a  court  of  this  State,  may  be  required 
give  security  for  costs  {BepuUte  of  Mexico  t.  Arrangoit,  3  Abb.  470). 

0.  Foraiga  Corpoiation.— A  foreign  corporation,  before  commencing 
-" OHo 


action,  stiould  file  securllv  for  costs  (3  R.  S.  45T,  ^  1 1  still  in  force,  10  E 

" '     "y  only,  which  can  at  any  time  be  cur 

!.  Jump,  19  Wend.  10 ;  Parne  it  Broc 


bv   Sling 
PapurWoi 


itting  to  do  so  Is  an  Irregularity  only,  which  can  at  any  lim 


motion  to  set  aside  the  proceedings  for  irregularity.  The  court  held  it  to 
in  time,  and  denied  the  motion.  Whether  a  receiver  of  an  insolvent  oorpoi 
tion  who  la  plaintiff' shall  give  securilr  for  costs,  ia  within  (li«  discretion 
the  court  (Briggi  v,  VattdenMirgh.  22  N,  Y.  467). 

i  An  order  at  ■pecial  term  denying  a  motion  to  dismiss  the  complaint  i 
the  ground  that  the  plaintiffs,  a  foreign  corporation,  had  omitted  lo  file  ace 
rity  Tor  coats,  la  not  appealable  {ryn7n«  and  Zy>cjfc^t«»£.  A  Go.  v.  SeAm. 
18  How.  275). 

t.  Where  the  appellants,  a  foreign  corporation,  gave  notice  of  appeal  nnd 
•ectjon  326,  without  giving  security  or  obtaining  any  order  on  the  suliiject,  t 
respondents  moved  for  an  order  that  the  appellants  (tbe  plunliA)  file  securi 
for  tbe  coets.  The  motion  was  denied  iSleam  Jiitrtgaiioit  Co.  t.  Weed, 
How.  40). 

^,  AJudgment  by  default  in  favor  of  s  foreign  corporation  will  not  be  i 
aside  for  a  failure  to  file  security  for  costs  before  commencing,  or  during  t 
pendency  of  the  action  (MerchanU  Bank  v.  MQU,  3  K  D.  Smith,  310). 

g.  Where,  in  a  suit  by  a  foreign  corporation,  tbe  plaintiffs  have  once  put 
the  seonrity  for  costs  required  by  statute,  thev  cannot  be  ordered  to  file  ni 
aecurity,  although  the  aurelies  on  the  original  undertaking  become  insolve 
lHar^ford  Quarrf/  Go.  v,  PmuBeton.,  4  Abb.  490 ;  ffiaUT  Am*  v.  Stardy,  18  Al 
234 ;  21  How.  43e ;  Boadier  v.  Pia,  14  Abb.  1 ;  see,  bowever,  Bridgu  v.  Cc 
field,  3  Edw.  Ch.  R.  306). 

.  K  Secnilty,  when  to  be  demacdsd,— It  has  been  supposed  that  the  deft 
dant  may  demand  security  at  any  time  before  Judgment  (1  Edw.  Ch.  R  4S< 
and  such  appears  to  be  the  view  taken  in  Uie  supreme  court  (Boyee  v.  Bate*. 
How.  495 ;  Abbott  v.  Smith,  «J.  463 ;  BuOer  v.  Wood^  10  «fi,  314) ;  hut  in  t 
superior  court  a  different  rule  prevails.  Thus,  in  Florenee  v.  BuiUey  (t  Du 
705).  decided  by  Boswortb,  J.  and  approved  on  consultation  with  the  oil 
judgca,  the  motion  was  not  roade  until  after  the  cause  had  been  referred  a 
noticed  for  hearing  j  and  it  did  not  appear  that  there  was  any  reason  1 
malting  the  motion  other  than  such  as  existed  and  was  known  to  the  defends 
at  tbe  time  of  tbe  commencement  of  Che  action:  it  was  held  that  the  moli 
had  been  unreasonably  delayed,  and  It  was  denied.  And  when  the  motion  n 
not  made  until  after  the  cause  had  been  several  times  noticed  for  trial  by  t 
defendant  himself,  it  was  held  the  defendant  had  waived  his  right  to  dema 
security  for  costs  [8mm  v.  MaOheiri,  3  Duer,  613).  Whenever  such  a  moli 
has  been  unrcosonabtv  delayed,  the  granting  it  rests  in  tbe  sound  discreti 
of  the  Judge  {lb.     ^  Feam  v.  Odpeke,  13  Abb.  437;  Boucher  v.  Pia, 

i.  In  a  previous  case  In  the  superior  court,  where  there  had  been  a  defai 
utd  Judgment,  and  the  latter  stood  as  security,  the  defendant,  after  bring 
in  lo  defend,  moved  for  security  for  costs,  and  the  motion  was  granted  (ui 

m/r  D     Wrlltl    1    fnils  Ron     lOO  .    Q  flar-M     Rl-n  .    t,^A   in  IKnt  r.n.,.-<  Xl  woo  ha^A  I 
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jFiTS  Becarltj  fiir  coats,  ftfterJadgiBent  ag^et  him  and  after  be  hae  appealed 

from  Buch  Judgment  (BanTtei/  v.  Strmser,  4  Bosw.  668). 

a.  It  was  held  by  Mitchell,  J.  in  Aiiboa  v.  BmitA  (8  How.  4631 ;  that  an  order 
for  Hecnritv  for  costs  might  be  made  after  defendant's  time  to  answer  bad  ex- 
pired but  tiefore  Judgment  was  ent«red. 


at  least  until  by  payment  of  costs  be  has  put  himself  In  a  position  to  be  permit- 
ted to  answer,  to  lequire  the  plaintiff  to  file  security  for  coats  iBaller  y.  Wood, 
10  How.  314).      ' 


B.  Fonn  of  tli«  ordei. — When  the  application  Is  to  a  judge  at  cbamben,  the 

order  should  be  in  the  alternative,  requiring  security  to  be  filed  in  twenty  days, 
or  that  the  plaintiff  show  cause  why  such  security  should  not  be  filed,  at  ma 
noit  Bpeclal  term  thereafter,  with  a  slay  of  uroceedinea  in  the  mean  time ;  if 
made  otherwise  it  might  be  irre^lar  {S 
kM  t.  Manning,  13  Abb.  271 ;  24  How.  3 

/.  ZtSeat  of  the  order. — An  order  requiring  plaintiff  to  file  securitv  tor 
costs,  and  staying  his  proceedings  until  the  security  shall  be  filed,  ana  the 
BureUes  Justi^,  ifoes  not  operate  as  an  eztendon  of  the  time  to  answer  ( White 
Y.  Smith,  16  Abb.  lOS,  net)). 

g.  After  an  order  to  file  sccl__.^, 

in  the  mean  time,  the  defendant  cannot  u ,.      .  _._ 

want  of  prosecution  of  the  action,  because  pltdntiff  did  not,  pending  the  stay, 
notice  the  cause  for  trial  {Miili  v.  Chapman,  1  How,  102). 

A.  When  a  non-resident  plaintiff  gives  notice  of  an  application  to  the  court 
(as  for  tlie  appointment  of  a  receiver),  and  before  the  time  Ibr  making  the 
motion  the  defendant  obtains  an  order  staying  plaintiff's  proceedings  until 
security  fbr  coats  is  filed,  the  motion  cannot  be  made  unUlT  such  security  is 
given  {Priai  v.  Beit»,  6  Paige,  44). 

t.  The  bond— «iTetie&— The  bond  fbr  security  for  costs  need  not  follow 
the  precise  words  of  the  statute,  but  it  will  be  sufficient  if  equally  favorable 
to  the  defendant  (&ni(A  V.  JTiTnii,  3  Code  Sep.  14).  It  may  be  executed  by 
the  Buretiee  atone,  without  Uie  plaintiff  (1  How.  161).  I3ne  surety  is  sufficient, 
and  tlie  plaintiff's  attorney  may  be  the  surely  (4  Bimd.  Ch.  R.  4^). 

j.  The  penalty  of  the  bond  is  to  be  at  least  (2S0,  and  may  be  reqnired  in 
such  larger  sum  as  the  court  or  judge  may  deem  proper  {L^aiek  v.  Oliniim, 
26  How.  36).  But  as  a  general  rule,  the  defendant  will  not  tie  allowed  to  have 
the  security  increased  over  $3S0  (1  'Bow.l^;  L^takkf.  CUnlim,  26  How. 
36).  And  when  a  bond  is  given  in  the  lowest  sum  the  statute  prescribes,  and 
the  defendant  does  not  object  to  it  within  twenty  days,  the  court  will  not  en- 
tertain a  motion  to  increase  the  amount  of  security  {CiutilUnvM  v.  Jima,  4 
Sand.  6TS).  The  bond  must  tje  proved  or  acknowledged  In  like  manner  as  a 
deed  of  real  esUte  (Rule  6)  fUaU  v.  Whe^er.  13  Abb.  S»8).  If  the  sureties  are 
excepted  to,  they  must  justi^,  although  they  may  have  made  an  affidavit  of 
sufficiency,  a  copy  of  which  has  been  served  with  the  bond  (Id.  Be  FavUcner, 
4Hii],  30;  Bn>n«onT.  Fremnan,iUov.  493).  If  the  bond  is  executed  by  two 
sureties,  ajid  the  sureties  are  excepted  to,  it  is  sufficient  for  one  to  Justify  {Rtg- 
gini  y.  WUUami  3  Duer,  678).  This  applies  to  all  cases  of  an  order  reqiiiring 
security  to  be  filed,  If  the  order  does  not  specifically  require  more  than  one 
surety.    (A). 

k.  In  Bnm»m  v.  Awnwn,  (8  How.  40^  the  stunmiMa  was  served  January  10. 
On  January  37,  the  defendant  obt^ed  [««  poriv]  and  served  an  order  of  » 
county  Judge,  requiring  the  plaintiff  to  file  security  for  costs  within  tweoW 
daya     On  January  81,  the  defendant  obtitined  BVHn  the  iame  Judge,  and 
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aerred,  an  order  that  the  defendnnt  have  time  to  anflwer  until  ten  daya  aSU 
the  plaintiir  has  Bled  Becurfties  Tor  costa,  and  the  aaretlea,  if  excepted  M,  hai 
JUElraed  and  the  notice  of  auch  justlflcaUon  eiyen.  On  April  13,  the  pU'mti 
filed  a  bond  as  securitj  for  coate,  with  an  afBoaTlt  of  justification,  and  servf 
■  copj  of  the  bond  and  affidavit  on  tlie  defendant's  attorney.  On  April  3: 
the  defendant  acrved  notice  oreiceplinz  to  the  suretiea.  No  notice  oi  jiiBtil 
cation  waa  aubaequcntiy  served,  ana  on  May  17  the  plaintiff  entered  jud^mei 
aa  for  want  of  an  answer.  The  defendant  moved  to  set  aside  the  jndgmeT 
for  irrregularlly.  The  court  held  that  both  parties  had  been  irregular,  an 
ordered  the  Judgment  set  aside.  The  defendant  nas  irregular  in  not  takin 
the  order  to  file  security  in  the  alternative.  But  the  order,  although  irregula 
oould  not  be  disregarded;  imd  the  plaiatiff,  not  having  moved  to  set  it  asidi 
ought  to  h»ve  complied  with  it ;  and  this  he  did  not  do.  "  He  should  hav 
ohttuncd  a  new  affidavit  from  the  surety,  after  receiving  notice  of  the  exce[ 
tion,  and  have  served  a  copy  of  that  affidavit  on  the  defendant's  allome' 
tJntil  that  was  done  the  ten  days,  allowed  by  the  order  of  January  31st,  di 
not  commence  to  mn." 

a.  If  the  surety  becomes  insolvent,  the  plaintiff  cannot  be  required  to  an) 
atitute  another  in  his  place  (see  anl-f.  p.  SS8  g). 

b.  Cuery.  whether  where  one  of  several  defendants  appeared  and  procure 
a  boDd  to  be  filed,  any  other  defendant  can  except  to  tjie  sureties,  or  move  t 
enlarge  the  penalty  of  the  bond  (Le/lwifJc  v.  OUrUrm,  28  How.  M). 

e.  EHToct  of  omitting:  to  file  aeciitity. — If  the  plaintiff  neglect  Ibr  au  uii 
reasonable  time  to  file  security  after  an  order  for  htm  to  do  so,  the  defendan 
may  move  for  judgment  for  a  dlsLiiiasal  of  Uie  complaint  (12  Wend.  295;  1 
ib.  10 :  i  id  ma ;  BOI/C4V.  BaUn.  SHOW.  4S<i). 

d.  'WnlPor  of  order. — The  defendant  waivea  an  order  for  staying  the  pre 
oeedinga  until  security  for  costs  are  given,  by  putting  the  cause  on  the  calei 
dar  (3  Edw.  Ch.  R.  4D4 ;  B&yee  v.  Bata,  8  Uow.  490). 

e.  Liability  of  attorney  lor  ooata.— In  Boy^  v.  Bate*  (B  Hnw.  49S),  th 
plaintiff  was  a  non-resident  at  the  time  of  the  commencement  of  the  action 
after  issue  joined  and  after  the  county  of  trial  had  been  changed,  on  order  wa 
made  on  the  defendant's  motion  requirine;  the  plaiatiff  to  tile  security  for  cost 
within  forty  days,  and  slaying  his  proceedijigs  in  the  action  until  such  securit; 
was  filed.  No  security  was  filed,  and  after  the  expiration  of  the  forty  day 
limitL'd  by  the  said  order,  the  defendant  noticed  the  cause  for  trial ;  and  thi 
plaintiS'  not  appearing  when  the  cause  was  called,  Uie  defendant  moved  U 
dismiss  the  complaint.  The  motion  wa.s  granted,  and  Judgment  entered  fb 
the  defendant.  The  derendanl  demanded  payment  of  the  plaintiff's  altome; 
of  the  amount  of  Ihe  Judgment,  |81  60,  and  $10  costs  adjudged  against  thi 
plaintiff  on  amotion  in  the  action.  The  costs  not  Iteing  paid,  the  defendan 
moved  for  process  against  the  plaintiff's  attorney  to  compel  payment  Thi 
court  made  an  order  that  the  plaintiff's  attorney  should  pay  the  amount  o 
the  Judgment  and  interest,  the  flO  awarded  on  the  previous  motion,  and  %l' 
for  the  Costa  of  the  motion  then  before  the  court,  not  exceeding  In  the  whol 
♦100. 

/  The  attorney  for  a  nnn-re^dent  plaintiff  is  only  liable  for  the  coals  ii 
cases  where  the  plaintiff  is  a  non-resident  at  the  time  of  the  commencement  o 
the  action  and  not  where  he  becomes  a  non-resident  pending  the  action.  An( 
therefore  in  order  to  compel  payment  of  costa  by  the  attorney  it  muet  be  madi 
to  appear  affrmativdy  that  the  plaintiff  was  a  non-resident  at  the  lime  thi 
action  was  commenced  (Muir  v.  Broir^  6  How.  370);  and  the  plaintiff's  at  lor 
ney  by  continuing  the  action  after  the  plaintiff  becomes  a  non-resident,  doe 
not  render  himself  liable  for  the  costs  incurred  subsequent  to  the  time  whei 
the  plaintiff  became  such  uon-resident  (Long  y.  HaR,  1  Code  Rep.  N.  8.  IIB 
8  Sand.  729). 

g.  AoHoQ  on  bond.— If  the  plaintiff  fail  in  his  action,  and  the  defendant' 
costs  are  not  paid  according  lo  the  condition  of  the  bond,  the  defendant  ma; 
commence  an  action  on  Uie  bond  aa  a  matter  of  course,  and  without  ttpplyin] 
to  the  court  for  leave  {Higlei/  y.  Babin,  7  Wend.  482).   Bnt  before  commendnj 


^dbyGoOgle 


%  301.]  OOSTB  TO   PLAINTtVT.  691 

■n  mOioD  on  the  bond,  a  demaad  of  the  costs,  of  the  plaintiff  or  Mb  mretiee,  ie 
necessarj  (S  HIU,  87 :  1  How.  100 ;  id.  191 ;  aee  1  Caines  R.  189). 

a.  A.  uon-rcEident  plaintiff  gave  security  for  costs  and  bad  jud)(ment  against 
him,  &om  which  Judgment  he  appealed.  Pending  the  appeal  the  defendant 
commenced  an  action  on  the  bond  given  U>  secure  the  costs :  held  that  in  such 
a  case  the  course  for  the  plaintilf  in  the  first  action  and  his  sureties  to  pursue 
was  to  move  to  stay  the  proceedings  in  the  action  on  the  bond,  pending  the 
E^peal  ( Kan  Vleek  v.  Olark,  24  How.  190 ;  38  Beib.  316). 

See  the  concluding  sentence  of  g  817,  and  note. 

b.  Mtmlclpal  corporatlotia. — No  coela,  fees,  disbttrsemeDls  or  allowance 
aliaUberecoveredorinBertedlnany  judgment  against  municipal  corporations, 
miless  the  claim  upon  which  such  judgment  is  founded  shall  have  been  pre- 
sented for  payment  to  the  chief  fiscal  officer  of  said  corporation,  before  the 
commencement  of  an  action  thereon  (Laws  IB59,  ch.  368,  §  2).  This  statute 
applies  as  well  to  claims  for  damages  on  account  of  the  negligence  or  miKOD- 
doct  of  the  city  authoritiea  as  to  demands  upon  contract  (.fi^f  T.  CUy  of  Brook- 
Ign,  80  Barb.  326). 

§  304.  [259.]  (Ara'd  1849,  1862.)  When  all<med  of 
count  to  the  ^avidiff.  Costs  of  several  actions  on  one  {natrw- 
ment 

Co3te  shall  be  allowed  of  coarse  to  tKe  plaintiff  upon  a 
recovery,  in  the  following  cases  : — 

1.  In  an  action  for  the  recovery  of  real  property,  op  when 
a  claim  of  title  to  real  property  arises  on  the  pleadings,  or  is 
certified  by  the  coart  to  have  come  in  question  at  the  trial ; 

2.  In  an  action  to  recover  the  poaseesion  of  personal  prop* 
erty ; 

3.  In  the  actions  of  which  a  court  of  justice  of  the  peace  has 
no  jarisdiction  \ 

4.  In  an  action  for  the  recovery  of  money,  where  the  plain- 
tiff shall  recover  fifty  dollars.  Bat  in  an  action  for  assault, 
battery,  false  imprisonment,  libel,  slander,  malicious  prosecu- 
tion, criminal  conversation,  or  aeduction,  if  the  plaintiff  re- 
cover less  than  fifty  dollars  damages,  he  shall  recover  no  more 
costs  than  daroagea.  And  in  an  action  to  recover  the  posses- 
sion  of  personal  property,  if  the  plaintiff  recover  less  than  fifty 
dollars  damages,  he  shall  recover  no  more  costs  than  damages, 
unless  be  recovers  also  property  the  value  of  which,  with  the 
damages,  amounts  to  fifty  dollars,  or  the  possession  of  property 
be  adjudged  to  him,  the  value  of  which  with  the  damages 
amounts  to  fifty  dollars.  Such  value  must  be  determined  by 
the  jury,  court,  or  referee,  by  whom  the  action  is  tried. 

5.  When  several  actions  shall  be  brought  on  one  bond,  re- 
cognizance, promissory  note,  bill  of  exchange,  or  other  inatm- 
ment  in  writing,  w  in  any  other  case,  for  the  same  ciuiae  of 
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action,  against  Beveral  parties  who  might  have  been  join 
dufendnnts  in  the  same  action,  no  costs  other  than  disl 
ineota  shall  be  allowed  to  the  plaintiff  in  more  than  one  ol 
actions,  which  shall  be  at  his  election,  provided  that  the 
or  parties  proceeded  against  in  such  other  action  or  a 
snail,  at  the  time  of  the  commencement  of  the  previous  f 
or  actions,  have  been  within  this  State,  and  not  secreted. 

Sole  to  Bubdivition  1. 

a.  Wban  doea  a  oUlm  of  tlOe  to  roal  laapwiy  biIm  ?—Iii  Bea 
Jenu  (1  JoIinB.  146),  It  was  held  that  the  title  came  lu  question  wb 
conlroTerey  waa,  whelier  the  defendant  Lad  a  right  of  way  or  not  ovei 
admitted  to  be  the  plsintiff'a  (S  Caines,  220) ;  wliere  the  issue  ia,  wbetl 
defendant  has  a  right  br  prescription  la  overflow  the  plaintiff's  lands  (: 
T.  TvthiO,  2  Johns.  1B5).  In  &'^  v.  Annia  (10  Johns.  SOS),  an  action  c 
pasB  ouors  eiaummfregil,  the  defendant  pleaded  Uint  the  ptiuntiS''H  fence 
inaufflcient ;  it  was  held  the  title  was  not  in  question.  In  Jadaon  v.  I 
(11  Johns.  40S),  an  action  for  mrme  proflto,  after  the  trial  of  an  ejectmei 
It  was  held  that  the  title  did  not  nccessarilj  come  in  question.  Title 
onlj  come  in  question  in  case  t^e  plaintiff  claimed  damages  for  occu 
prior  to  the  time  of  the  demise  alleged  in  the  declaration  in  the  eje> 
Buit.  Bee  Broum  7.  SeoJIeld  (8  Barb.  338) ;  and  In  TunniiMff  y.  Lawyer  (! 
S83)  it  was  held  it  was  not  sulBcient  that  the  plaintiff  offered  evidence  pei 
to  the  question  of  title.  In  Ha^id  t.  RtAfier  (6  Cow.  ItS),  in  trespi 
tnldaiid  unoccupied  lands,  on  the  trial,  defendant  admitted  pMntiff'e 
held  nevertheless  it  was  in  question  and  must  have  been  proved  but  f 
admission  on  the  trial.  This  decision  rested  on  the  ground  that  the  land 
wtU,  and  that  plaintiff  must  prove  title  to  establish  a  constructive  poa 

iBuwtn  V.  Mojon,  7  Wend,  4S5 ;  Qardntr  v.  Ihart.  1  Coma.  628).  i 
Iroan,  v.  Majon,  which  waa  also  in  trespass  on  land,  part  of  it  tmJnclosi 
nut  in  occupation,  it  was  held  the  title  waa  not  In  question.  In  So 
Briee  (6  Wend.  539),  trespasa  for  taking  timber,  the  defendant  sought  to 
bj  proof  of  a  right  of  common  of  estovers  as  tenant ;  held  ILat  the  title 
lu  question. 

b.  In  Ghanc&er  v.  Duane  flO  Wend.  S63)  there  was  set  up  a  parol  lice 
overflow  the  plaintiff's  lano ;  held  the  title  did  not  come  in  qnestion.  1 
Ptoplt  V.  N.  T.  Oom.  Plata  (18  Wend.  579),  in  trespass,  a  parol  license  to 
the  plaintiff's  land,  to  repair  a  drain,  waa  set  up :  held  the  title  did  not 
in  question.  In  Witkham  v.  Saiy  (18  Wend.  649),  trespass  for  eoterins 
closed  land  covered  with  water ;  defence,  license  to  enter ;  held  title  d 
come  in  question ;  and  see  UUer  v.  Q\ffin-d,  35  How.  287:  MuOer  v.  B 
IS  Abb.  450;  and  oni!, p.  S4,<;  omtni, adictumof  Daer,  J.,  JTUn  v.  Li 
8  How.  laa  ;  1  Duer,  610). 

c  In  Dimekel  v.  Farley  (1  How.  180),  trespase  on  vM  lands,  plea  not ; 
held  the  title  was  in  question. 

d  An  answer  in  an  action  for  an  assault,  that  the  place  where  the  i 
took  place  waa  a  hlghwaj,  puta  title  in  issue  (DiJUiiatiy.  WiO*,  2  Bart 

9.  In  Burrut  y.  Keliy  (10  How.  406)  the  complaint  alleged  a  forcible 
into  the  house  of  the  [(laintiff,  and  severing  from  the  freehold  and  ca 
away  and  converting  a  cooking-range  of  the  plaintiff.  The  defence  wa 
at  the  time  of  the  alleged  trespnss  the  premises  were  poeaeased  by  one 
and  not  by  the  pluntiftj  and  alleged  a  license  to  enter  from  Reed,  and  tl 
Bidd  range  was  the  property  of  the  defendant  On  the  trial,  the  pi 
offered  to  prove  his  title  to  the  premises ;  the  defendant  objected  on  the  i 
tbat  only  the  potttuion  and  not  the  title  waa  in  question.  The  court  ad 
the  evidence  lo  show  poaaeaaion.    The  plaintiff  had  a  verdict,  damaj 
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cCDta.  X  motloo  b;  the  plaintiff  fbr  a  certificate  tbat  the  title  came  in  qnes- 
tko,  WM  denied ;  and  per  Milchell,  J.,  after  referring  to  the  caaes  above  sb- 
attacted  and  some  others :  "  The  result  of  the  cases  seems  to  be  (1).  that  ocder 
the  old  system  of  pleading,  if  the  lands  were  wild,  the  plaintiff  could  not  prore 
bis  poneasion  witbont  proving  his  title,  and  that,  therefore,  the  title  to  the 
land  would  be  in  conlroreraj  in  the  case  of  such  liinds  whenever  the  poBsesinon 
WB«  in  controverBj,  (2)  But  if  the  lands  were  not  viild,  although  thej  were 
wweeupied,  proof  of  title  would  not  be  necessary  in  proving  implied  posses- 
aion.  (3)  That  under  the  old  Bj'stem  of  pleading,  a  defendant  in  trespass  pat 
\n  itmif^liie  right  U>tftepo«»e*tion.9&^sti\\ai\ht  fact  of  po»»M»ion  ;  and  tiecaose 
the  T^ht  was  thus  put  in  issue,  the  title  to  the  land  was  in  qu^ion.  (4)  But 
nnder  the  present  Eysteni  nothing  is  in  issue  but  what  the  answer  puts  in 
lasae ;  it  does  not  put  in  issue  the  right  to  the  possession,  but  onlj  the  fact  of 
poeaesi^on ;  the  title  to  the  land  is  not  in  question.  (S)  If  t2ie  answer  does  not 
raise  the  question,  the  proof  cannot  \  unlesa  from  the  circumstances  of  the  case 
the  Ikct  of  possession  could  not  be  proved  without  proving  tbe  right  to  the 
posaeedon.  (6)  In  this  case  the  plaintiff  in  his  complaint  did  not  rely  on  his 
title  to  the  luid,  but  on  his  possession  of  it  merely ;  and  that  he  alleged  not  to 
be  a  poaBeasion  as  implied  fh)m  ownership,  but  a  possession  in  fact.  (7)  The 
proof  of  a  title  not  necessary  to  the  plaintiff's  case,  not  alleged  in  the  pleadings, 
and  not  controverted  there,  and  not  disputed  at  the  trial,  although  allowed  bv 
the  Judges;  aimndanli  enutela,  should  not  be  allowed  to  give  the  plaintiff 
Costa,  aaif  the  defendant  had  questioned  bis  title." 

a.  A.  claim  of  possession  Is  not  a  claim  of  title  to  land.  In  its  moat  compro- 
heuMve  sense,  the  term  title  embraces  the  possesaion,  but  not  in  the  sense  used 
In  the  code,  g  304  (.¥«aer  V.  Bayard,  15  Abb.  44S).  As  there  used,  ttia  nothing 
kae  than  an  assertion  of  a  right  of  possession.  An  action  to  recover  damagea 
for  Ae  diversion  of  water  fhim  land  of  which  the  plaintiff  alleges  he  ia  Uie 
owner  and  in  possession,  does  not  Involve  a  claim  of  title  (Batlilione  v.  MeOor^ 
rum,  80  Barb.  SU  ;  21  N.  Y.  466). 

b.  Where  the  claim  of  title  to  real  property  arises  on  the  pleading,  and  the 
plaindff  recovers  a  verdict,  he  is  entitled  to  costs,  of  coarse.  And  m  such  a 
case  the  defendant  cannoi  relieve  himself  of  his  liability  for  the  costs,  by  ad- 
mitting the  titlf,  on  the  trial  {NUa  v.  Linddey.  8  How.  133 ;  1  Dner,  610). 

c  Where  the  complaint  alleged  that  the  defendant  entered  the  plaintiff's 
close  and  took  and  converted  certain  personal  property  therein,  the  answer 
■dmitted  ttie  plain)  itTs  title  to  part  of  the  close  mentioned  in  the  complaint,  and 
denies  hie  title  as  to  the  residue,  and  justiSed  the  entry  on  tbe  whole  close. 
The  verdict  was  special,  as  follows:  The  jury  lind  for  tbe  defendant  on  the 
question  of  title  put  in  issae,  and  a  verdict  for  flEly  cents,  In  favor  of  the  plain- 
tiff, for  the  conversion  of  tlie  personal  property.  On  motion  at  special  term, 
an  order  was  made  that  plaintiff  recover  full  costs.  From  this  order  the  de- 
fendant appealed,  and  the  general  term  reversed  tbe  order  (BitrharuT.  Tibbit», 
7  How.  74). 

On  this  subject  see,  further,  note  to  section  65,  p.  64,  ante. 

i.  The  only  proper  evidence  that  title  came  in  question  on  the  trial  U  the 
certificate  of  the  Jndge  who  tried  tbe  cause,  or  an  entry  in  the  minutes,  unless 
the  pleadingB  show  it  (Jfajw  dx.  ofN.  7.  v.  HaMvrg,  3  Code  Rep.  153 ;  JTOo 
v.i:*ruMEy,lI}uer,610;  8H0W.IS8;  Burliantr.  3K*iMi,7How.75).  Thecer- 
tlficate  may  be  made  lume  pro  tujic  even  after  appeal  to  the  general  term  ^Bag- 
dm-  v.  Bej/er,  8  £.  D.  Smith,  343). 

«.  In  an  action  for  trespass  on  lands  where  tlie  plaintiff  recovers  a  verdict 
li>r  any  amount  he  is  entitled  to  recover  costs  nnder  the  revised  statute*  &  R 
B.  eiS,  g  8),  which  has  not  been  repealed  by  the  code  ( UOw  v.  Oifford,  85  How. 
889 ;  eipressly  conti*,  SmtK  v.  Keder,  8  How.  55 ;  and  Impliedly  contra  ar« 
most  of  the  casee  ref^ed  to  In  this  note ;  and  eee  AM^  r.  ifonAoU,  19  How. 
110). 

/.  Coat!  after  answer  of  Utle  In  }natloe'«  aotnt— Where  an  action  waa 
originally  commenced  against  two  defendants  In  a  district  court  of  the  city  of 
New  York,  and  a  plea  of  title  interposed,  and  thereupon  the  action  was  dis- 


^dbyGoOgle 


008TB  TO    PLAINTIFF. 


continued  and  commeoced  in  the  supreme  conrL  The  pMntiff  a 
cuues  of  action  ;  on  one  cauae  of  action  he  recoTered  against  (me 
less  than  $50,  and  fuled  entirely  as  to  the  other  defendsnt,  there  w 
Uflcate  that  title  came  in  question,  held  that  the  plaintiffb;  Tirtue 
St  of  the  code,  was  entitled  to  costs,  and  that  the  defendanta  vei 
was  either  of  them  entitled  to  cosU  {BlaJai  v.  Jantei,  19  How.  S21). 

Note  to  Subdivuian  3. 

a.  Where  the  plalntilT  brongbt  an  action  in  the  natore  of  reple 
cover  the  possession  of  a  horse,  the  referee  before  whom  the  cause 
fbund  for  the  plaintiff  six  cents  damages,  and  aaeessed  the  value  of 
at  twcntj-flve  dollars.  Tbe  plaintiff  proceeded  to  have  his  costs  i 
the  tike  Bum  of  twenty-flve  aollars,  supposing  that  be  was  entitled 
COrt^u  the  value  of  the  propertv  and  damages.  The  defendant  mi 
doce  the  coats  to  twelve  cenia.  Tbe  motion  was  granted  iMijJa 
How.  238). 

h.  Where  In  an  action  to  recover  (he  possession  of  personal  pr 
ntiffforare' 

tion,  held  thiLt  the  plaintiff  was  the  preTsiling  party  and  entitled  t 
damages  Djid  to  as  much  costs  as  dumages,  and  that  the  defendant  i 
titled  to  costs  (Von  Sdumiag  v.  MUeKell,  23  How.  44;  affirmed 
term,  23  How.  104 ;  14  Abb.  185 1  408 ;  and  see  Cortin  v.  Miibm 
76). 

c.  In  an  action  (o  obtain  poiseasion  of  personal  propertj,  the  pin 
Terdict  for  a  portion  of  the  property  asstxsed  at  the  value  of  f2(l 
defendant  a  verdict  for  the  residue,  held  that  each  party  was  entitli 
iPorltr  T.  WaUt,  14  Abb.  SIS  ;  Bvmjmrt  v.  Jarvit,  14  Abb.  322,  iwU 

d.  In  an  action  lo  recover  possession  of  personal  property,  whi 
fendant  before  Uie  retting  of  tbe  property,  under  an  eauitable  d 
dercd  the  amount  he  claimed  to  be  due  and  kept  his  tender  good,  i 
trial  the  plaintiff  bad  a  verdict  for  leas  than  the  sum  tendered,  held 
Uff  was  not  entiacd  to  costs  {Arelur  v.  Cole,  23  How.  411). 

Note  to  Suddivition*  8  and  4. 
«.  There  la  no  provision  in  the  code  saving  from  the  operation  i 
tion  cases  pending  at  tbe  time  of  its  adoption  ;  and,  therefore,  in 
Air  an  assault,  commenced  while  the  code  of  1648  was  in  force,  a 
after  the  passkge  of  the  code  of  IWfl,  where  the  plaintiff  recovero 
damages,  it  was  held  that  he  was  entitled  to  no  more  costs  thi 
laioru  Y.  Duffy.  1  Code  Rep.  N.  B.,  129 ;  Keating  v.  Anthonn,  lb.  Z 
Y.  SC  John,  2  Code  Rep.  40).  The  same  was  tlecided  in  an  acti< 
{Taglor  V.  Gardner,  2  Code  Rep,  47 ;  BeidiT^  v.  ConMn,  ib.  112 ;  4 
W/iteler  v.  VeHgale,  ib.  £""' 


/.  In  the  case  of  an  action  i 
return,  if  the  plaintiff  recovei 
allliougb  such  an  action  is  na 
827),  and  ths  same  was  held  ii 


the  supreme  court,  against  a  justict 
ess  than  $50,  the  defendant  is  entitl 
within  section  58  (Ffonini  v.  Brotei 
n  against  a  sheriff  for  not  n 


execution  (Loughran  v.  Orter,  15  ul  21 

g.  Where  the  action  was  on  a  promissory^  note  for  I2M  and  interef 
tiff  admitted  payments  and  offsets,  but  claimed  a  balance  of  195  85. 
was  referred,  and  the  referee  reported  that  tbe  principal  and  interest 
amounted  to  |258  60,  and  tliat  tlie  paymenla  and  set-off  amounted 
leaving  due  the  pifdnliff  $5  20.  Tbe  question  was  whether  the  p 
enlitlfS  to  costs.  He  contended  that  he  was,  because  the  total  acc( 
parties  proved  on  the  trial  to  exqeed  $400.  Harris,  J.,  however,  hi 
pWntiff  was  not  entitled  to  costs  ;  "  Tbe  plaintiff  only  claimed  I 
admitted  the  residue  of  tbe  note  had  been  satisfied.  The  only  ma 
pute  was  the  amount  to  be  allowed  tbe  defendant    It  is  in  no 
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ttterefbrc,  Ih&t  the  eum  total  oT  the  accounts  of  both  paitiea  prored  on  tbe 
trial  exceeded  $100  "  IHoodleii  v.  Bnindaga,  8  How.  268). 

a.  Where  &n  action  was  brought  on  a  promiasorj  note  Tor  (186,  j^ven  on  the 
settlement  of  acconnts  tietween  the  parties,  and  the  defence  wag  that  a  mis 
take  occurred  in  such  aettlement  which,  if  corrected,  would  show  that  Uia  de- 
fendant did  not  owe  any  thing.  The  total  amount  of  the  accounts  exceeded 
t2,000.  The  accounts  were  euuained  bj  the  referee  on  the  trial,  and  the  mis- 
lake  corrected,  bj  which  tiie  amount  due  the  plaintiQ'  waa  reduced  to  $20  13l 
The  referee  found,  "  that  plaintiff  recover  of  defcndaut  (26  12  with  costs." 
The  plaintiff's  casta  wereudjusled  liy  the  clerk,  aud  entered  in  the  Judgment; 
and,  on  motion  to  set  sfide  iJie  judgment  for  the  costs,  held  plaintiff  was  enti- 
tled tfl  his  costs,  as  the  case  was  one  in  which  a  Justice  of  the  peace  had  no 
jurisdiction  {QiOOand  t.  Cornell,  18  How.  177). 

h.  A  plaintiff  who  sues  in  a  court  of  record  in  an  action  ariung  on  contract, 
for  the  recovery  of  money  only,  and  proves  contested  demand  which,  with 
those  established  by  defendant,  exceed  $400  in  amount,  is  entitled  to  costs,  al- 
thoDgh  he  recover  less  than  $IK).  Thus,  where  the  plaintiff  demanded  96G6  76 
and  interest.  On  the  trial,  the  amount  was  admitted  to  be  |83297.  Befcn- 
dantestablisbedaaet-offlo  $83182,andUie  pkmtiffhadjudgmem  for  |1  15, 
— held  he  was  entitled  to  his  costs  [StiUicdl  v.  Staple),  5  Duer,  6BI).  Demands 
admitted  on  the  trial  are  proeed  (id  \  and  3  Abb.  86S). 

c  Where  the  plaintiffs  sued  in  the  superior  court  for  $414  CI,  and  were  al- 
lowed only  $120,  and  the  defendant  set  up  a  counter-claim  of  ^  38,  and  was 
allowed  $T8  24,  and  for  the  balance,  $41  76,  the  plaintiff^  recovered,— held 
that  the  defendant  was  entitled  to  coaia  (Spring  ValUg  8lu>t  ■£  Lead  Co.  t,  JaA- 
Km,  2  Sand.  622).  And  where  the  plaintiff  claimed  $330,  the  deltodant  set  up 
payment  and  counter-claim  $200.  On  the  trial  plaintiff  establiahed  his  claim 
to  the  amount  of  $260  B2,  and  defendant  payment  to  the  amount  of  $06  8C, 
and  counter-claim  to  the  amount  of  $136  43.  The  actual  demands  thereforo 
were  less  than  $400,  namely,  $387  85,— held  that  the  defendant  was  entitled 
to  coats  (Grim  v.  GrmMdle,  15  How.  a50> 

d  Where  In  an  action  on  contract  to  recover  money  only,  the  plaintiff  cldms 
over  $oO,  but  recovered  less  than  $50,  he  must  pay  costs  as  a  matter  of  course 
(Put  T.  WaTlh,  1  Boew.  65S ;  LandAergBr  v.  Magnetic  TOtgraifii  Co.,  8  Abb.  851. 

e.  An  action  by  a  judgment  creditor  to  set  aside  transfers  of  property  made 
by  the  debtor,  and  to  procure  the  appolntmentof  a  receiver  of  such  property, 
its  proceeds  and  profits,  and  to  compel  the  assignee  to  deliver  such  property 
and  proceeds,  &c.  lo  the  receiver,  is  not  )ui  action  "  for  the  recovery  of  money 
within  subdivision  4  of  section  304,  nor  section  308.  Those  words  are  used  in 
the  same  sense  in  both  sections,  and  do  not  include  actions  in  which  relief 
other  than  a  judgment  fur  money,  must  be  granted  to  enable  a  plaintiff  to 
maintain  the  action  ;  these  words,  as  here  used,  mean  an  action  in  which  the 

5 lainliff  merely  seeks  to  recover  a  judgment  for  a  sum  named  (Haeh/maay. 
ft-rreii,  l3How.  296). 

/.  Where,  in  an  action  upon  contract,  the  plalnllfT  recovers  less  than  $60, 
but  extinguishes  a  counter-claim  set  up  in  the  answer  which  exceeds  ihsx 
amount,  neither  party  is  entitled  to  cosia  [Kail  v.  Lignot,  8  Abb.  190 ;  affirm- 
ing a  C.  vi  83  ;  IS  ilow.  686  ;  contra,  Grant  T.  HoSwmh,  %  Hilton,  270 ;  and  see  8 
Abb.  35  n;  ^et  v.  Warlh,  1  Bosw.  653). 

g.  An  action  brought  to  enforce  a  lien,  in  which  the  pl^tiff  claims  not 
possession  of  the  properly  subject  to  the  lien  but  judgment  for  the  amount  of 
the  debt,  is  an  action  for  the  recovery  of  money  (Zrujt  v.  iVmm,  8  Abb.  84), 
and  jbe  court  has  no  discretion  over  the  costs.  Where,  in  such  an  action,  the 
plaintiff  proved  a  clalut  of  $40,  and  the  defendant  a  counterclaim  of  $88,  held 
that  defendant  waa  entitled  to  costs.    (Id.) 

h.  In  suits  by  city  authorities  In  the  supreme  coart,  even  to  enforce  the  ai>- 
aeasment  laws,  if  the  plaintiffs  recover  Icea  tlian  $  50  damages,  they  can  recov' 
er  no  more  costs  than  damages.  (Tliia  was  the  decision ;  the  caac.  Mayor  <£a., 
ijfK  T.  T.  JlilUbuTgh,  2  Code  liep.  163,  Is  erroneously  reported). 
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a.  AdUtinctfon  wu  attempted  between  com*  and  tUsbntsements,  eai 
held,  that  although  where  the  plaintiff  obtained  an  order  for  lees  tjiau 
was  not  entitled  to  cosis,  he  might  neverthelesa  recorer  his  diabun 
(Nevston  v.  St««f «  ^t'oM,  2  Code  Rep.  61 ;  4  How.  134).  But  it  was  pre 
lield.  in  Sip{ft  T.  DeWat,  1  Code  Rep.  25,  and  suheequently  in  Btiding  \ 
tin,  Whe^er  v.  Wuigate,  8lmi«  v.  Dajfy,  and  Keating  v.  AniAonji  (anto,  p. 
that  where  ■  patty  was  not  entitled  to  coets,  he  was  not  entitled  lo  dl 
menla.     Costs  include  disbursements  {I^xt  v.  Worth,  1  Boew.  e53> 

b.  The  word  "  reconer  "  means  what  shall  be  assessed  as  damages,  m 
(  Van  Horn  t.  Fetnt,  3  Catnes'  R  313 ;  Seaman  7.  Aii2«p,  ib.  314).  Befi 
code,  it  was  said  that  the  amount  of  the  judgment  recoTered  was  t 
to  determine  the  right  to  costs  (12  Wend.  13S:  8  Johns.  Ill;  IS  i 
18  Wend.  660 ;  2  Hiir,  137,  n.;  1  How.  135 ;  and  see  Boe  ¥.  Ain6om,a4  Ho 

c.  This  section  does  not  apply  to  foreclosure  suits  {OaUaghtr  t.  i 
Sand.  743 ;  8  Code  Rep.  303). 

d.  Where  in  an  action  on  a  joint  promissoiy  note,  brought  against  U 
Teseutatives  of  one  of  the  deceased  joint  debtors,  and  the  survirinj 
debtor,  the  survivor  being  alleged  to  be  Insolvent,  the  plaintiff  recovi 
held  that  he  was  entitled  io  costSganJ  that  the  case  was  not  within  tl 
visions  of  Uie  revised  statutes  (3  R  S.  90),  respecting  coals  against  ex 
( York  V.  Peek,  9  How.  301 ;  and  see  section  317  and  nolo). 

t.  In  an  action  for  damages  f( 
covered  six  cents  damages,  whii 
judgment  for  hie  costs.  On  plaintiff's  motion  lo  set  aside  that  Judgr 
held  that  defendant's  proper  course  would  have  been,  if  plaintiff  rei'i: 
enter  judgment,  to  move  fur  leave  to  enter  Judgment  for  bis  coats;  yft  It 
be  useless  to  set  aside  the  judgment,  as  be  would  be  entitled  on  die  sal 
pera  to  have  leave  to  re-enter  it,  thereforo  the  motion  was  denied  > 
costs  (HunneH  v.  OnJJin,  8  Abb.  39). 

/.  Where  two  or  more  defendants  are  sued  on  a  joint  llat^ty,  and  o 
fera  judgment  by  default,  and  the  other  defends  unsuccessfully,  but  oni 
meut  can  be  entered,  and  the  defendants  are  equally  liable  for  the  who! 
(Warner  v.  FiJrd,  17  How.  54). 

Note  to  Sabdivuion  5. 

g.  BaniU,  this  subdivision  does  not  apply  to  costs  on  an  appeal  pro: 
by  defendants  (Pratt  v.  AOen,  19  How.  450);  and  If  several  defendants 
from  several  Judgments  on  the  same  twud,  &c.,  the  plaintiff  if  he  succee 
have  costs  of  each  appeal,    (id.) 

A.  Where  more  than  one  action  Is  brouEbt  upon  a  bond,  note  or  inst) 
against  the  different  parties  thereto,  a  full  bill  of  coats  is  allowed  in  c 
tion  only  and  the  disbursements  in  the  others  (Pratt  v.  AUen,  16  Hon 
and  so  if  but  one  action  is  brought  and  there  is  a  severance  by  the  defei 

ya.) 

§  305.  [260.]      Wlien  allowed  to  defendant. 

CoBts  shall  be  allowed  of  courso  to  the  defendant,  i: 
actions  mentioned  in  the  last  aection,  unless  the  plainti 
entitled  to  coetB  therein. 

i.  Prima  faeis,  a  defendant  is  entitled  to  costs  on  the  dismlssa]  of  i 
plaint  agunat  him.  It  lies  on  the  plaintiff  to  show  himself  wltliin  some 
tiun  to  this  rule  (Batiin  v.  MaretHui,  3  Barb.  373). 

j.  "  Bection  30S  of  the  code  is  confined  lo  the  acUons  mentioned  in  i 
804,  wliich,  does  not  apply  to  foreclosure  suits,  as  is  shown  by  the  lango 
section  S08  "(GaUagJitr  v.  Sgan,  3  Sand.  743).  In  a  foreclosure  suit,  thi 
will  permit  the  pMniiff,  on  receiving  his  debt  and  costs,  to  dismiss  h 
without  paying  costa  to  junior  incumbrancera,  who  have  appeared  to 
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their  ligbts.  So,  w  to  the  mortgager  penonall;  liable  for  the  deM,  who  bu 
cunrejed  the  mortgage  premises  subject  to  its  pai^ment.    {Id.) 

a.  Bections  806  and  806  apply  as  well  lo  appals  sa  to  original  suits.  Where 
there  are  two  defendants,  and  Judgment  is  affirmed  aa  to  one,  and  there  Is  a 
complete  rerersal  as  to  the  other,  tbe  reversal,  in  the  absence  of  any  special 
circumstances,  will  be  with  costs  (Montgomery  Co.  ffk.  v,  Albaiiy  Ci&  S'L,  8 
Belden,  460). 

&  In  an  action  ftv  tort  amdnst  two.  where  there  is  a  verdict  in  bror  of  one 
defendant,  and  in  favor  of  the  pluntiff  againat  the  other  defendant,  the  de- 
fendant prevailing  is  entitled  of  course  lo  coats  under  section  305  {Decitr  v. 
OanlneT,  i  Seiden,  29 ;  VanieU  v.  LgoTu,  Sid.M9:  Hindi  v.  Meytrt,  4  How. 
856  ;  Brmea  r.  Bovxn,  16  tit  544 ;  see,  contra,  BuUdey  v.  Smith,  I  Duer,  704) ; 


and  except  in  caaes  brought  after  diacontintiance  in  a  jua 
ground  of  title  coming  in  queation  {Blake  t.  Janus,  IS  How.  S3t).  And  this  is 
BO,  although  the  defendant  acquitted  waa  absent  from  the  State  at  the  Ume  of 
the  trial,  but  hla  co^efendant  bad  in  cliarge  the  preparation  of  the  caose  for 
trial,  and  the  witnesses  were  subpcenaed  and  attended  for  both  defendants 
{Brown  v.  Boteen,  IB  How.  644) ;  and  in  an  action  on  contract  against  two,  if 
the  pl^ntiff  fails  as  to  one  defendant,  he  ia  entitled  to  bis  costs  of  course  (f^u- 
br  v.  Coalt,  10  How.  141 ;  WOUanu  v.  Borgan.  18  id.  138 ;  6  Duer,  658). 

c  Where  the  defence  of  infancy  is  set  up  hy  one  of  several  defendants,  the 
pl^nliffmaj  as  to  him  diacontinue  the  action  uttCAtrut  cdsb,  on  application  to 
the  court  before  trial ;  but  if  he  goea  to  tritl  and  cnmpela  the  defendant  to  es- 
tabliah  hia  defence  of  inBmcy,  then  the  plaintiff  must  pay  the  costs  (Guyier  v. 
OoaU,  10  How.  141).  Where  two  are  sui'd  on  a  Joint  debt  and  thef  answer 
eeparutelj,  one  pleading  infkncy,  they  theucefotth  ceaae  to  be  united  "  in  in- 
terest "  within  section  SOS.  In  such  a  case  the  Judge  on  the  tiial^  on  the  tact 
«f  inbni^  being  proved,  may,  in  hia  diacretion  permit  llie  plaintiff  to  discon- 
tinue the  action  as  gainst  anch  infhnt  without  costs  {BitUer  v.  Morrit,  1  Bosw. 
820 ;  W^ingUm,  v.  Climon,  9  Abb.  177). 

d.  Where,  in  an  action  against  a  foreign  corporation,  it  waa  disclofied  on  the 
trial,  for  the  first  time,  that  the  plaintiff  waa  a  non-re^dent,  and  the  complaint 
was  thereupon  dismissed  for  "  want  of  Jurisdiction  "  in  tlie  court,  held  that 
the  defendants  were  entitled  to  costs  as  of  course  without  uny  order  for  the 
purpose  {UcMafion  v.  Mulu^  Benefli  Jru.  Ch.  8  Bosw.  644 ;  8  Abb.  267 ;  con- 
tra, Barriott  v.  Nta  Jerteji  it  it  Co.  8  Abb.  284     Bee  anU,  p.  586  /. 

«.  Where  one  in  possession  of  chattels,  claiming  them  as  owner,  brought  an 
action  againat  the  mortgagee  of  said  cbattels  restraining  him  from  tahing  pos- 
session of  them  and  then  sold  them  and  received  the  avails.  On  the  trial 
defendant's  title  to  a  small  portion  of  the  goods  was  established,  and  he  had 

Judgment  against  the  plaintiff  for  the  conversion.  Id  an  amonnt  exceeding  (SO, 
leld  that  defendant  was  entitled  to  couls  {Ad\3ku  v.  JfanAaJI,  9  Abb.  SBl ;  liO 
Barb.  426). 

/.  In  an  action  Bgainat  two  defendants  for  the  recovery  of  money  alleged  to 

be  due  ftam  them  Jointly,  if  either  defendant  has  a  verdict  or  report  of  a 

referee  in  hli  favor,  he  is  entitled  to  costs  of  course  {Corhea  v.  ffard,  8  Boaw. 

682). 

See  note  to  gg  300,  886 ;  and  sa  to  costs  after  an  offer,  see  g  S85  and  note. 

§  306.  [261.]  (Arn'd  1S49, 1851.)  'When  allovied  to  either 
party  in  the  diseretion  of  the  court. 

(1.)  In  other  actions  costs  ma;  be  allowed  or  not,  in  the  dis- 
cretion of  the  conrt. 

(3.)  In  aII  sctions  where  there  are  several  defendants  not 
nnited  in  interest,  and  making  separate  defences  hy  eeparat^ 
answers,  and  the  plaintiff  fails  to  recover  judgment  against  all, 
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(he  court  may  awArd  costs  to  each  of  the  duTendantB  aa 
judgment  in  their  tuvor,  or  any  of  tliem. 

(3.)  Ill  tlie  following  cases  the  coata  of  an  appeal  shall 
tiie  discretion  of  the  coui-t: 

I.  When  a  new  trial  almll  be  ordered  ; 

^.  When  a  judgment  shall  be  affirmed  in  part,  and  revi 
in  part. 

a.  Coata  in  tl)«  disoratdon  of  the  comt^The  "other  attinu"  retet 
in  this  section,  «re  eouily  causes  of  action  {Hintt  v.  Mycrt,  4  How.  i 
C-ode  Rep.  48 ;  GaUag/itr  v.  ICgan,  2  Band.  742).  CobIb  are  in  the  disc 
of  the  court  In  an  action  to  vacate  the  award  of  arbitralors  (IVoud  v.  Br 
IHre  In*.  Co.  10  How.  154).  In  an  action  brought  aOer  lui  irregular  ley 
sale  on  eiecution,  to  enjoin  the  parties  (iom  perrccltng  tiie  sale,  ami  to  n 
darnageB  for  tlie  injury  already  done  {Sjinnryv.  Itoaeh,  4  Abb.  16).  In  i 
Il<in  against  a  mere  st;ikclioldcr  under  the  lien  law  (Eagletoa  v.  Clarke,  i 
864).  In  an  action  to  set  aside  an  aBsignnient  for  the  benefit  of  ere 
( Weti6  V.  Daggea,  2  Bnrb.  10).  In  an  action  wliere  the  defendant  auccee 
tlie  trial  on  a  ground  Ihiit  migiit  have  been  talien  advantage  uf  under  s 
154(BiTi^T.7^y»'n,  6  Saod.  217).,  In  act  ions  of  strict  foreclosure  (Cfl 
Brophy.  34  How.  87B);  of  foreclosure  (Barlme  v.  Ctftndand,  16  Dow.  i 
Abb.  339).    Ou  appeal  where  a  new  trial  is  granted  (3  Duer,  6.10). 

6.  The  court  may  set  aside  Itie  report  of  a  referee,  aod  grant  a  new  tri 
(he  ground  that  the  decision  is  against  the  weight  of  evidence,  witlioi 
posing  costs  ( Wtiiticorth  v.  CaiuUf,  17  How.  405). 

c.  The  court  has  no  discreliimary  power  to  charge  either  parly  wil 
entire  coals,  in  [Mutition,  upon  tlie  ground  Iliat  lie  lias  unreasonably  refu 
make  ))artition  by  deed  {MtGvican  v.  Morrvie,  8  Code  Rep.  S). 

A  In  an  action  against  aeveral  as  Joint  debtors,  where  the  coots  are  I 
discretion  of  the  court,  and  wliere  each  defendant  apncais  by  a  sepam 
tomey  and  counsel,  and  the  judgment  is  for  the  defendant,  1 
allow  full  coals  to  each  defendant  as  of  cnui«e.  Thus  whe 
against  aeven  ditfercui  insurance  companies  who  each  appe 
attorney  and  counsel,  on  judgment  in  favor  of  the  defendan 
of  coats  were  allowed.  And  per  Mitchell,  J. :  "  The  fact  thu 
are  incorporated  companies,  and  iinvc  cacti  their  own  attorn 
greater  right  than  private  individuals  have  "  ( Wood  v.  JJra, 
10  How.  l^);  and  in  an  action  against  several  defendants 
lerest,  and  making  separate  defences  bv  separate  answers,  oi 
the  defendants  it  is  in  the  discretion  or  the  court  to  restrict 
one  bill  of  costs  or  to  allow  certain  of  the  defendants  each  a 
per  V.  Ghajnberiain,  14  Abb.  408). 

B««  notes  to  %%  1104,  803. 

e.  Saveral  defsadanta  Dot  united  \a  Interast;  making 
bjr  Bopaiata  aoawers. — This  clause  applies  to  all  actioDS, 
or  an  equitable  nature  f/Tjfc  of  AlU'at  v.  Wolf,  IS  How.  1(1 
id.  8^7).  One  of  several  defendants  not  united  in  intcrost 
raiety  and  sncceeds,  is  not  entitled  to  costs  of  course,  but  in 
ri)r  their  allowance  ( Wiiliamt  t.  IJurgah,  13  How.  138) ;  olhe 
ants  are  united  in  interest,  and  tiie  case  is  one  of  tliose  m 
(/d.)  And  wliere  BBveial  defendants  sued  as  malicrs  and  i 
missory  note,  answered  separately,  and  one  of  them  Buccee 
of  infancy,  held  he  was  not  entitled  to  costs  of  counc ;  and 

fudgmenC  for  bia  oosts  without  any  order  for  the  purpo 
rreguiar  in  so  doing  {ffi  »/  Attica  v.  HW/,  18  Uow.  102 ; 
807).  But  whef«  such  defendants  do  not  malte  a  separale  i 
answers,  but  unite  in  one  general  denial,  such  as  the  plain 
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ftnlnBt  &re  entiaed  to  costs  of  cotme  tmder  RecUon  805  (Zm«&  t.  Attmbwg, 

18  Uow.  106), 

a.  la  an  action  lo  dissolve  &  cnpartoeraUp  and  for  an  accOQDtiDg,  the  d 
fendai  "  .    -      .  ■  .  .i ..    .  .. 

841J. 

b.  Where  twn  defendants  appear  bj  the  tame  attamey,  but  put  in  separate 
Buswera,  and  the  plaintiff  succeeds  in  the  action,  either  after  a  verdict  In  Lis 
fiiTor,  on  demurrer,  or  otherwise,  he  can  have  but  one  bill  of  costs  {Latham  v. 
BUai,  13  How.  416 ;  Bu*J  v.  Jag,  13  id.  83  ;  PMppi  t.  Van  Oott,  15  id.  110 ; 
Bob  t.  LinA>,  8  Abb.  841 :  see,  contra,  Camileek  v.  Halleek,  4  Sand.  671).  8o, 
If  the  defendants  appear  bj  differvut  attorneys,  but  pending  the  action,  the 
defendenta  unite  in  employing  the  same  atturne;,  but  one  bill  of  costs  can  be 
allowed  them  if  tiey  succeed  (ttuteHajuw  v.  Beivatme,  3  Band.  870 :  8  Code  R 
304). 

e.  Where  defendants  sever  in  tbeir  defences,  colluslTely,  and  lo  Incrcnac  the 
costs,  the  court  on  Judgment  for  defendants  will  allow  but  one  bill  or  costs 
(Staler  Bank  t.  Sturdy,  15  Abb.  7G).  The  (act  that  the  attorneys  who  appear  for 
defendanla,  severing  m  their  defences,  occupy  the  same  office,  afford  slrong  prs- 
Humpiion  thai  the  severance  was  to  increase  costs.  {Id.)  But  where  in  good 
faith  several  defendants  appear  by  different  attorneys  and  defend  successlully, 
each  defendant  was  held  entitled  to  costs,  although  the  action  was  on  an  indem- 
nity bond,  executed  by  Ilie  defendants  who  at  the  time  were  partners  {BHdgt- 
port  Int.  Co.  V.  Wilam,,  7  Bosw.  GOO) ;  and  where  in  aclions  of  tort  senarate 
■  defences  are  made  by  several  defendants  [by  separate  attorneys],  in  goodfwth, 
and  not  for  costs,  each  is  entitled  to  a  full  bill  of  custs  on  succeeding  in  Uie 
mill  {Cculellanot  V.  Beaumae,^Sand.  070;  3  Code  Rep.  304 ;  CoiOTnbv.  OaidaiM, 
1  Code  Rep.  N.  8. 41 ;  5  How.  326 ;  Bridgeport  Im.  Co.  v.  WUmn,  12  Abb.  206 ; 
20  How.  fill).  Where  in  an  action  for  an  assault  and  battery  against  several 
defendants,  who  appeared  and  answered  jointly  and  by  one  attorney,  the  plain- 
tiff recovered  against  some  of  the  defendants  only,  and  lo  an  amount  not  suffi- 
cient to  cany  coals,  held  that  the  defendants  who  bad  Judgment  in  their  favor 
were  entitled  to  costs  {Stma  v.  J>uj!>,  1  Code  Rep.  N.  S.  129 ;  3  Sand.  781  j 
and  see  Mi»k»  v.  Bard,  1  Abb.  63). 

d.  Where  in  an  action  against  several  defendants  sued  Jointly,  one  of  them 
appeats  and  demurs  to  the  complaint  and  the  other  defendants  appear  by  a 
duferenl  attorney  and  put  in  ajoint  answer,  and  Judgment  Is  given  for  thB 
defendant  on  the  demurrer  and  the  complaint  is  dismissed,  and  judgment 
thereon  in  favor  of  the  other  defendants,  two  separate  bills  of  costs  arc  taxa- 
ble against  the  pluntiff  ( TfiUmr  v.  WHises,  13  How.  60S).  But  where  in  such 
a  case  some  of  the  defandanta,  who  have  jointly  answered  appear  by  different 
attorneys  on  the  argument  of  the  appeal  taken  by  the  plaintiff  to  the  genial 
term,  thev  cannot  recover  separate  bills  of  costs  on  affirmance  of  the  Jndg- 


u^r 


t.  Several  deftodsnts  appearing  by  different  attomeys  who  are  partners,  are 
entitled  if  they  succeed,  to  only  one  bill  of  costs  (Om/b  v.  Bodcef^a,  1  Code 
Rep.  N.  8. 177) ;  and  where  in  an  action  against  several  defendants  alleged  to 
be  jointly  Hable  on  contract,  two  of  the  defendants  appeared  by  one  attorney, 
and  the  other  defendant  appeared  by  another  attorney,  who  was  clerk  in  Hie 
office  of  the  former  attorney,  and  the  defendants  succeeded,  but  one  bill  of  coetl 
was  allowed  {Perry  v.  Lwmgtlon,  6  How.  404). 

/.  Where  in  a  suit  against  three,  for  the  recovery  of  money,  two  suS&r 
jDdgment  by  defiialt,  and  the  third  defends  the  suit  and  has  a  verdict  In  bU 
bvor,  be  is  entitled  to  costs  agunst  tbe  plaintiff  (CmtutMk  v.  Bayard,  %  Sand. 
TOIQ. 

g.  The  defendants  being  sued  as  drawers  and  endorsers  of  a  note,  and  hav- 
tng  put  In  a  Joint  defence,  and  Judgment  having  been  entered  fbr  llie  plaintiff 
■guDst  two  of  the  defeu^ts,  and  the  plaintiff  having  discontinued  as  to  tlie 
other  defendant,  such  defendant  is  not  entitled  to  costs ;  because  he  did  not 
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§  307.   [262.]   (Am'd  1849,  1851,  1853,  1857,  1858, 
1882,  1863, 1864.)   Amount  of  coats  allowed. 
When  allowed,  coets  ehall  be  as  follows : 

1.  For  all  proceedings  before  trial,  including  sctions  v 
judgment  on  failure  to  answer  can  only  be  taken  on  apj 
tion  to  the  Court,  twenty-five  dollars;  where  judgment 
be  taken  apon  failure  to  answer  withoat  application  tc 
Court,  ten  dollars ;  for  each  additional  defendant  served 
process,  not  exceeding  ten,  two  dollars;  and  for  each  c 
sary  defendant  in  excess  of  that  number  served  with  pre 
one  dollar. 

2.  To  the  defendant  for  all  proceedings  before  notice  of 
ten  dollars,  and  for  all  proceedings  aller  notice  of  and  bi 
trial,  fifteen  dollars. 

3.  To  either  party,  where  a  new  trial  shall  be  had,  fo 
proceedings  before  snch  new  trial  and  afcer  the  grantic 
Buch  new  trial,  twcutj'-Sve  dollars;  for  attending  npon 
taking  the  deposition  of  a  witness  conditionally,  or  atteo 
to  perpetuate  his  testimony,  ten  dollars;  for  drawing  intei 
atorieu  to  annex  to  a  commission  for  the  taking  of  testim 
ten  dollars;  for  attending  the  examination  of  a  party  bi 
trial,  ten  dollars  ;  for  miking  and  serving  a  case  or  case 
taining  exceptions,  twenty  dollars,  except  that  where  the 
shall  necessiirily  contain  more  thun  fifiy  folios,  there  shal 
allowed  ten  dollars,  in  addition  thereto,  and  for  making 
serving  amendments  thereto,  ten  dollars. 

4.  To  either  party  for  tlie  trial  of  an  issue  of  law,  t^ 
dollars;  for  every  trial  of  an  isaue  of  fact,  thirty  dollars; 
where  the  trial  shall  necessarily  occupy  more  than  two  i 
ten  dollars  in  addition  thereto. 

5.  To  eitlier  party  on  appeal,  except  to  the  Oonrt  of  Ap( 
and  except  appeals  in  the  cases  mentioned  In  section  three 
dred  and  forty  nine,  before  argument,  twenty  dollars;  fo 
gument,  forty  dollars;  and  the  same  costs  shall  be  allowe 
either  part  before  argument,  and  for  argument  on  applici 
for  judgment  upon  special  verdict,  or  upon  verdict  subje' 
the  opinion  of  the  Court,  or  for  a  new  trial,  on  a  case  n 
and  in  cases  where  exceptions  are  ordered  to  be  heard  ii 
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first  inBtsnce,  ftt  a  Qeneral  Term,  under  the  provieions  of  sec- 
tioti  tvo  hnndred  and  Bixty-five. 

6.  To  either  party  on  appeal  to  the  conrt  of  Appeals,  before 
argument,  thirty  dollars ;  for  argument,  ekty  dollars ;  and 
when  a  judgment  is  affirmed,  the  conrt  may,  in  its  discretion, 
also  award  damages  for  the  delay,  not  exceeding  ten  per  cent 
on  the  amount  of  the  judgment;  for  preparing  and  eerring  a 
case  or  case  containing  exceptione,  in  appeals  to  the  court  ot 
Appeals,  twenty  dollars. 

7.  To  either  party,  for  every  circuit  or  term  not  exceeding 
fire  circuitH,  and  five  special  and  fire  general  terms,  at  whi^ 
the  cause  is  necessarily  on  the  calendar,  and  is  not  Cried,  or  is 
postponed  by  order  of  the  Court,  ten  dollars ;  but  in  au  actiou 
hereafter  brought  to  recover  dower,  before  admeasurement,  of 
real  property  aliened  by  the  husband,  the  plaintiff  shall  not 
reoovtr  costs,  unless  it  appear  that  the' dower  was  demanded 
before  the  commencement  of  the  action,  and  was  refused. 
The  same  cost^  shall  be  allowed  to  the  plainlifiT  In  proceedings 
nnder  chapter  two,  title  twelve,  of  the  second  part  of  this  code 
(sections  three  hundred  and  seventy-five  to  three  hundred  and 
eighty-one)  as  upon  the  cammencement  of  an  action. 

2fote  to  Suidivition  1. 

A  The  R,ijioant  of  costa,  (25  or  (10,  before  trial,  does  not  depend  on  the  fact 
whether  an  application  ie  made  to  Itae  court  or  not,  or  whether  the  iraae  it 
■ach  that  application  to  the  court  would  be  necessBr; ;  but  on  the  Datura  of 
the  action  and  the  mode  of  serrlce,  without  reference  to  the  pleadinBB  (see 
Pardee  v.  &Jumet,  J 1  How:  500 ;  Van  FiifamAuiy  v.  Van  Sehaitk,  8  id:  272 ; 
FtofU  T.  VanDeuim,  3  Code  Rep.  7 ;  Candee  v.  OgUvit,  6  Duer,  058 ;  amtni, 
IiMBrtiue  r.  Danit,  7  How.  3C4 ;  OoaU  v.  Carpenter,  id.  S7). 

S.  The  allowance  for  each  additional  deffendant  ebould  only  be  allowed  foi 
defbndanta  who  ate  nteamir^y  made  partiea.  The  objection  may  t>e  taken, 
for  Ihe  first  time  on  the  adjustment  of  the  coKa,  that  some  of  uie  persona 
named  as  defendants  are  aot  necessarily  parties  (uiw  r.  Prict,  17  How.  846 : 
B  Abb.  111). 

JTob  to  SubilitMm  3. 

e.  Tbefeefoi  allsubseqnentprocecdingabeforenotjceof  trial, tsnotchaigo- 
able  ontil  the  action  has  been  noticed  tor  trial  (BtdeU  v.  PmeOI,  S  Code  Rep. 
61 ;  18  Barb.  183  ;  Morrium  v.  Jde,  S  Code  Reji.  37 ;  Barrtetl  r.  WatfaO,  1« 
Bow.  480) ;  and  on  payment  or  tender  to  the  defendant  of  $10  and  disborse- 
menta,  the  plaintiff  m^*,  at  any  time  before  the  cause  is  noticed  for  trial,  dis- 
continue the  action,  {lb.)  Bee  in  note  to  g  822,  poit,  DiteonUnuaTite  of  ttmrta 
OK  pagmtTU  cf  eosl*. 

a.  The  charge  after  notice  ot  trial  Is  taxable  but  once,  although  the  canw  ia 
more  than  once  noticed  at  the  circuit,  or  upon  ■  rafereoce  (Arr^  V.  Xti^ntr*'!^! 
e  How.  404 ;  Jaclet:^  v.  MeBumej/,  A  408 ;  JaekeU  r.  Jvdd,  18  How.  869 ; 
eotOra,  aea  Caiuiderant  y.  Britiant,  1  BMW.  644). 

«.  Where  a  TCrdJct  was  set  aside  on  payment  of  the  costs  of  the  circnit,  held, 
that  in  such  costs  might  be  included  the  fee  for  all  proceedings  subseqaent  to 
the  DOticfl  of  total  (muMl  r.  tVtH^'wU,  9  How.  iOS). 
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a.  Where  in  an  action  agalnrt  Kreral  defendants,  tli«  catue  had  been  not 
and  put  on  iht  calendar  by  one  of  the  dcfendanta,  but  had  never  been  not 
or  put  on  the  calendar  either  bj  the  plaintiff  or  the  other  defendant, — Y, 
that  as  to  that— -the  other  defendant,  the  case  had  never  been  noticed, 
that  on  obtaining  an  order  dismissing  the  complaint  aa  to  bitn.  he  vras  not 
titled  to  the  fee  for  alt  proceedinga  after  notice  and  before  trial  ITiBtpaua 
Diek,  8  How.  33). 

b.  On  costs  of  amending  after  decision  upon  a  demurrer,  the  SUCCe! 

(larty.  if  a  defendant,  is  entitled  to  char^  for  proccedlDgs  before  noUce  of  I 
llendrickt  v.  Bouek,  2  Abb.  360 1  4  E.  D.  Smith,  461). 

e.  Wliere  a  dufendant,  after  Judgtnent,  is  let  in  Ut  defend  on  p«7raetit 
all  the  costs  of  the  bearing  before  the  referee,  and  of  the  proceedings  i 
sequent  thereto,  held  that  the  costs  included  tbe  charge  for  all  subseqi 
proceedings  before  notice  of  trial  (Buekiagham  t.  Minor,  18  How.  287).  C 
of  the  circuit  or  term  [lo  the  defendant,]  include  costs  after  notice  of  trial 
befbre  trial "  (.S'Aanba  v.  Rw,  lU  How.  SIO ;  Mitehdl  t.  WuUn^  a  How.  i 
8U ;  Dtaey  v.  ateaart,  6  How.  4S5), 

d.  On  dismissal  of  a  complaint  before  nodce  of  trial  fbr  want  of  proaecn 
of  the  action,  the  defendant  la  entitled  only  to  proceedingB  before  notio 
trial  and  costs  of  the  motion  lo  dismiss  ( TOUjiaugh  r.  Diet,  8  Hov.  S3). 

Nete  to  Sabdivuim  8. 

t.  For  argument  of  a  motion  for  a  new  trial  what  if  any  fee  can  be  alio' 

see  Moort  v.  Goekerofl,  9  How.  47S ;  PoMam  R.  B.  Co.  t.  J"o«>6»,  10  How.  4 

EBtaorth  v.  Ooading,  S  How.  1.    These  decisions  were  prior  to  tlie  ami 

la  of  1804,  probably  now,  wfiert  a  tiea  trial  ii  grani*d,  the  fee  for  argua 


Note  lo  SulxiiBiiioa  4. 

/  Where  questions  of  law  arise,  pending  the  trial  of  an  issue  of  fact,  and 
presiding  Judge  reserves  such  questions  for  further  consideration,  and  a 

Suestlons  are  aubsequently  decided  at  special  term,  as  a  motion  foundcc 
IS  judge's  minutes,  llie  successful  partv  is  entitled  to  include  in  his  costs 
chaige  for  the  trial  of  an  issue  of  taw  ( Waierbury  v.  WettenieU,  1  Code  Rep 
a  315  iS  Band.  749). 

g.  "  I  am  inclined  to  think  the  provision  allowing  a  speclQc  fee  for  the  t 
of  an  issue,  should  be  so  construed  as  lo  entitle  tbe  prevailing  party  to  tbal 
as  often  aa  tbe  cause  is  brought  to  a  hcann^  upon  tbe  merits  under  tlie  \> 
that  has  been  made.  Thus,  if  an  issue  of  met  be  brought  to  trial,  and  for 
cause  a  Juror  is  withdrawn,  or,  being  unable  to  agree,  tbe  jury  is  discliar 
without  rendering  a  verdict,  the  party  wlio  is  finally  successfb]  would,  undoi 
edly,  be  allowed  a  trial  fee  though  the  trial  did  not  result  in  a  decision"  (I 
ria,  J.,  ElUiBorthv.  Gooding,  8  How. 4;  and  see  Van&Jiaiekv.  tVinne,ib.a;  1 
dam  RROo.y.  Jaeobi,  10  id.  454). 

g.  Upon  the  decision  of  a  deumrrer  noticed  as  frivolous  under  §  347, 
prevailing  party  is  not  entitled  to  a  trial  foe  of  an  Imuo  of  law  {Eaehetter  i 
Baniv.  ftiprijB,  13H0W.  26;  Bk.  arJ^mleneev.Jambma.2ii  How.  470; 
T.  AbaA,  34  How.  478 ;  eoftira,  PraXt  v.  Alien,  10  How.  450;  Lawrenav.Dc 
7HOW.854;  lioberU  v.  if orriton,  7  Soin.adli).  Itianot  the  trial  of  an  ii 
{id.),  and  the  fee  ia  allowed  only  where  there  is  an  issue  {Binlee  v.  Stiuntl:, 
id.  600  i  Chapman  v.  Lemon,  id.  238 ;  contra,  see  Boberl*  v.  Morriaon,  7  H 
MM). 

A.  Trial  fee  lo  each  ofsoreral  defendants,  see  Tranteript,  23  Oct  1860. 

k  In  a  suit  for  a  partnership  account,  a  fee  for  the  trial  of  issues  of  lav 
taxable  on  the  cause  hoing  heard  at  tbe  special  term,  and  a  reference  to  t 
an  account  directed  (K'i^:7i''uv.  .Jrteniur?,  4  Sand.  688).  After  the  reft 
had  determined  the  quesiioa  of  fact,  there  was  a  motion  for  a  re-hearing  > 
general  term ;  held  that  a  fee  for  tbe  trial  of  an  issue  of  law  was  tssat>le.  | 
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a.  "Wliere  the  pltdntifF  witbdrawi  a  JQTOT,  and  Ib  allowed  to  amend  hia  com- 
plaint on  pajment  of  coats  of  tbe  term,  tbe  defendant  la  allowed  a  trial  fee, 
and  for  aervicee  aubseqaent  to  notice  of  trial  and  beforo  trial  Uhtaev  v.  Sttieart, 
0  How.  465). 

-  b.  AfeefbTtbetiialofantaeaeoffikCt,  is  allowable  in  an  action  at  issne 
where  the  plaintiff  &ils  to  appear  when  the  case  U  called  upon  the  calendar, 
and  the  defendant  takes  an  order  that  the  complaint  be  dismissed  {DoM  t. 
Cvrry,  3  Code  Bep.  09 ;  4  How.  13S ;  Sumnoii  v.  BroiMr,  2  Abb.  877). 

e.  [In  the  first  judicial  district,  an  application  to  the  conrt  for  Judgment 
nnder  section  346,  Is  regarded  as  a  trial  of  an  issue  of  fact ;  and  a  trial  fee 
is  always  allowed  on  the  siUnatment  of  costs.  Bee  however,  II  How. 
240). 

d.  The  assMBment  of  damages  by  a  sheriff's  Jury  or  a  reference  to  take  an 
account  or  to  ascertain  damages,  is  not  a  trial  (Taali*  t.  Schmidt,  30  How.  840 ; 
Bandolph  r.  Fetter,  4  Abb.  2% 

e.  When  a  plaintiff  Tolnntarilv  Bnbmits  to  a  Donanlt,  after  evidence  Bdmit- 
ted  on  both  aides,  and  while  the  (lefbndant's  counsel  is  summing  up,  a  trial  has 
been  had ;  and  temble,  on  the  adjustment  of  costs,  defendant  is  entitled  to  the 
fee  for  trial  of  an  issue  offset;  and  so  where  the  plaintiff  is  nonsuited  on  teat- 
ing  bis  case  {AUaire  v.  Lee,  1  Abb.  125 ;  4  Doer,  609 ;  8  How.  4). 

/.  Bee  antt,  and  note  to  g  3C3. 

Ifole  to  SubdivMott  S. 

g.  Where  there  ia  bnt  one  set  of  papers,  one  argument,  and  one  jndrment, 
there  is  but  one  appeal,  and  the  successful  party  is  entitled  to  but  oneliill  of 

attorneys  (ffMTTOn  T. ' ,  .  _ , 

Joined  in  an  appeal  from  the  special  to  the  general  ti 
appeal  was  signed  by  three  different  attorneys,  and  was  of  one  appeal.  The 
respondents  were  obliged  to  give  notice  to  each  of  the  attorneys,  but  there 
was  only  one  set  of  papers,  one  argument,  and  one  Judgment,  which  waa 
for  the  respondent— hdd  that  he  was  entitled  to  but  one  bill  of  costs.    (Ji) 

A.  On  an  appeal  to  the  general  term  ftom  an  order  granting  or  refusing  a  new 
trial,  the  costs  are  (20  before  argument,  and  (40  for  argument  (see  EOtuiorA 
T.  Qooding,  6  How.  1  \  Jaekett  y.  Judd,  IB  How.  3B5). 


NoUt 

i.  This  Bubdivision  is  applicable  to  costs  of  appeals  to  the  court  of  appeals 
in  apecisl  proceedings  {The  Psopit  v.  SlUTletant,  9  How.  804). 

j.  In  the  court  of  appeals  all  appeals  are  on  the  same  footing  and  on  the 
dismissal  of  an  appeal  with  costs,  general  costs  fbllow  whether  the  appeal  be 
from  an  order  or  a.  judgment  ( WkHe  v.  AnOvmy,  33  N.  Y.  164 ;  see  Kaiwute  t. 
Martin,  2  Band,  739 ;  Pitterwn  v.  IHek^,  8  Abb.  3.'i9).  And  where  the  court  of 
appeals,  after  argument  of  an  appeal  on  Its  merits,  dismisses  same  with  cosla, 
It  will  be  intended  that  full  costs  were  meant ;  If  costs  of  a  motion  only  are 
intended,  it  would  be  so  specified  (Webb  v.  Norton,  10  How.  117). 

k.  Where  there  was  judgment  at  special  term  for  the  defendant  for  costs 
(198,  which  judgment  was  affirmed  at  general  term  with  (54,  the  conrt  of 
appeals  affirmed  the  Judgment  of  the  general  term  with  costs  and  ten  per  cent. 
In  addition  upon  the  amount  of  the  Judgment,  held  that  the  percentage  ahould 
be  computed  upon  the  amoant  of  twth  the  Judgments  below  bnt  not  upon  the 


£  Where  proceedinga  are  stayed  until  the  return  of  a  oommlsdon,  a  term 
fbe  ia  not  altowable  for  any  term  during  such  stay,  although  the  canse  maf 
tuTO  been  noticed  and  put  on  the  calendar  i^SwfOdi  t.  Povti ,  13  How.  69). 
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a.  There  cm  be  no  right  In  term  tbea  tmtil  Ui«  ouue  Is  actaallT  at  iMue  (i 
ing^n  t.  FMIb  ifim^M  Zitx:  Mining  Go.  3  Abb.  355 ;  4  Dner,  6S1).  Tli 
wben  the  compltlnt  was  served  in  Febraar;,  and  the  anawer  not  until  M 
but  bj  stipulation  the  cause  was  placed  on  uie  caleodar  at  the  March  ( 
April  terms,  held  tbat  no  term  fee  was  allowable  for  the  March  and  A] 
lerma.  {Id.)  And  on  coets  of  an  appeal  or  motion  for  a  new  trial  on  a  C4 
no  term  fee  it  allowed  for  a  term  on  which  the  caose  may  be  oa  the  caleni 
before  the  case  ia  in  fact  served  (Stafford  y.  Onuto,  nnreported). 

b.  Where  a  canse  it  aet  down  for  a  particular  day,  and  is  not  reached  on  t 
or  any  following  day  in  the  term,  the  prevailing  party  is  entitled  to  a  tc 
fee  for  that  term  [Omubs  t.  Babcoek,  3  Abb.  203 ;  4  Duer,  080). 

&  "  If  parties  do  not  dispose  of  their  cases  when  reached,  uey  are  not  ei 
tied  to  lh«  costs  of  the  term  "(.Stndnala  t.  Aru^,  2  Abb.  860 :  4  E.  D.  Bmi 
461>. 

dL  "  A  cause  is  TteeetarUp  on  the  calendar  when,  being  at  iasne  and  in  ret 
new  for  trial,  the  part^  who  has  noticed  it  for  trial  has  put  it  on  the  caleni 
for  the  purpose  oftrying  it  if  he  has  an  opportunity"  (Sipperiy  v.  Warner 
How.  m ;  TrunUet  ofPmn  Tan  v.  TueU,  ib.  400). 

t.  Where  only  the  plaintiff  notices  the  cause  for  trial,  and  has  it  b  his  po^ 
to  try,  but  for  any  reason  does  not  choose  to  do  so,  he  cumot  recover  the  co 
of  the  circuit  ( H'Ajjjpfa  v.  H  tfltanw,  4  How.  28). 

/.  Where,  on  the  application  of  the  defendant,  a  cause  la  put  over  the  < 
cuit  on  payment  of  f  10  costs  and  disbursements,  which  are  paid,  the  plaini 
on  recovering  a  verdict,  is  not  entitled  in  hiagenerai  bill  of  Costs  to  |10  te 
fee  for  that  circuit  (In«toM^ftnn  Tant.  TWa,  8  How.  400). 

a.  Where  a  stipulation  was  given  in  several  suits  depending  on  the  sa 
princii>al  point,  to  the  effect  that  all  should  abide  the  event  of  the  c 
first  tried,  and  the  suits  were  noticed  for  trial,  several  terms  thereaf 
though  notes  of  issue  were  filed  In  one  only, — it  was  held,  that  the  plaintiff 
recovering  might  tax  a  fee  for  attending  at  those  terms  in  each  of  the  caui 

K  Where  an  appeal  was  on  the  calendar  for  argument,  and  before  it  i 
readied,  and  at  the  first  term  after  it  had  been  placed  gii  the  catenc 
the  respondent  moved  lo  dismiss  the  appeal,  and  the  motion  was  allov 
with  co^ts,  held,  that  be  was  not  entitled  to  a  term  fee  (Kan/mst  v.  Uariin 
Band.  TiS).  But  where  an  appeal  was  on  the  calendar,  and  not  reached  at 
Srat  term,  but  was  reached  at  a  subsequent  term  and  dismissed,  the  court 
ilising  to  hear  it,  there  the  respondent  was  cntitied  lo  bis  term  fee  for  all 
terms  during  which  the  appeal  was  on  the  calendar  and  not  reached,  but  i 
for  the  term  at  which  the  court  refused  to  hear  it  {Sckarion  t.  i^kwt,  3  C( 
Bep.  70). 

i.  In  actions  "  n^eatariij/  on  the  eaUendnr^  and  referred  at  the  circuit  aj 
.  Ote  eauM  uoj  oiZiad,  the  prevailing  party,  on  entering  Judgment,  is  enttt 
to  (10  costs  of  the  circuit  bendes  disbursements  (Benton  v.  ShMtm,  1  C< 
Bep.  184). 

J.  Where  a  cause  is  on  the  calendar,  and  before  it  is  reached  is  referred 
stipulation,  there  the  succesal\il  party  la  entitled  to  a  fee  of  (10  for  the  circ 
at  which  the  canse  was  thus  postponed  \8ippeHy  v.  Warner,  9  How.  S33 ; 
Toa  V.  Thomat,  15  How.  315). 

k.  But  where  the  cause  was  referred  on  motion  War«  it  was  readied  on  I 
otlendar  at  the  circuit,  at  the  instance  of  the  dsfenilimt  and  gainst  the  C> 
sent  of  the  pluntiff,  it  was  held  tbat  the  |10  for  a  circuit  fee  was  not  taiab 
tlie  cause  was  not  uecesesrily  upon  the  calendar  (Perry  v.  Lieing^iim,  6  He 
404 ;  Bippaiy  v.  Warner,  supra). 

I.  The  term  fee  of  (10  cannot  be  allowed  when  the  cause  la  unnecessar 
on  the  calendar  (Jenningi  v.  Fay,  1  Code  Rep.  N.  8.  331).  Thus,  where  1 
defendant  after  receipt  of  notice  that  the  plaintiff  had  left  the  Btate,  and  tl 
no  fiirther  proceedings  would  be  taken  in  the  cause,  nevertheless  cont 
tied  to  notice  it  from  time  lo  time,  held  that  he  was  not  entitled  to  m  lei 
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fee  for  any  term  mlMeqaait  to  Qie  notice  that  fbe  pUntlff  hod  abandoned  the 
Mdt    (ii.) 

a.  After  a  cause  haa  been  referred  It  iB  not  only  not  neceegaril;  on  the  calendar 
bnt  cannot  properly  be  on  it  at  all.  And  Qo  costs  can  be  allowed  for  the  terms 
that  elapse  between  orderinjt  and  closing  the  reference,  for  the  reason  that 
none  are  given  by  law  [Anon.,  1  Dner,  651  \  S  Bow.  83). 

&  A  fee  cannot  be  allowed  for  a  term  subeequent  to  BtipulatinK  to  settle  th« 
action,  and  for  which  term  notice  had  beoi  riven  (Lathcan  t.  BUit,  13  How. 
416). 

e.  After  a  canse  had  tyen  two  teimB  on  the  calendar  on  pMntiff's  notice, 
he  moved  for  and  obtained  Judgment  on  account  of  the  tHvolousnees  of 
the  answer,  held  he  was  not  entitled  to  term  fees  {Candte  v.  OgOvit, 
8  Dner,  858).  Where  there  is  in  fact  no  issue  to  try,  potting  the  caose  on  the 
calendar  will  not  enUlle  dther  party  to  term  feee  (PardM  v.  Sehsnek,  11  How. 
OOOV 

d.  Where  a  canse  roee  off  for  the  term  at  the  request  of  one  mrty,  he  is  not 
entitled  od  his  prevalliag,  to  a  term  fee  foe  that  term  {fianna  v.  DdxUr,  IS  Abb. 
130;  Hirnnan  v.  Baser,  6  How.  245). 

e.  A  sQccesaful  party  is  entitled  to  hb  term  fee  for  attending  the  circuit  pre- 
pared fbr  trial  when,  withont  bis  own  default,  he  had  failed  in  trying  hla 
cause  {FiiJMr  v.  Hunter,  IS  How.  156 ;  MiiUmn  v.  Main,  3  Sand.  737). 

/.  In  TbrfiM  T.  Lock  (8  How.  218),  the  cause  was  on  the  calendar,  and  was 
no^ced  by  both  parties  for  the  April  circuit.  On  the  Grat  day  of  the  circolt 
the  cause  was  reached,  and  called  in  its  order  and  passed,  neither  party  mov- 
ing it  Allerwards,  and  on  the  same  day,  the  plamtifTs  attorney  discontin- 
ued the  action,  and  tendered  defendant's  attorn^  $13  60  for  the  costs  of  the 
defence,  which  was  refused,  as  not  being  sufficient  by  ten  dollars.  After- 
wards, on  a  second  cat]  of  the  calendar,  the  cause  was  again  reached,  and 
moved  on  behalf  of  the  defendant  The  queslion  was,  to  what  coats  the 
defendant  was  entitled  -,  and  per  Welles.  J.,  "  I  think,  under  the  circumstances 
of  this  case,  the  defendant  was  entitled  to  the  additional  )10  claimed.  As 
soon  as  the  circuit  bos  commenced,  the  attorney  becomes  entitled  to  (10, 
provided  the  cause  is  necessarily  on  the  calendar,  and  eithnr  not  reached  or 
postponed."    (ii.) 

g.  On  an  appeal  to  the  general  term  ft-om  an  order  granting  or  refusing  a 
new  trial,  or  sustaining  or  overruling  a  demurrer  [to  an  entire  pleading],  the 
successful  party  is  entitled  to  a  term  fee  for  each  term  the  cause  was  on  tbe 
special  term  calendar  and  not  reachsd,  and  a  term  fee  for  each  term  the  cause 
was  on  the  general  term  calendar  and  not  reached  (Harris,  J,,  Van  SeAniek  v. 
tVinns,  8  How.  7 ;  and  see  Stiacrth  v.  Oooditig,  i/>.  1 ;  Moort  v.  Uoekcrvft,  »t5. 480 ; 
Sagar  v.  Danforift,  sa.443;  il«sfianicf  Banking  Attociatum  v.  Kiented,  10  a, 
400 ;  4  Duer,  639 ;  Jlfa^n  r.  Bimpmi,  12  Abb.  225 ;  20  How.  48S,  contra,  Jiuikat 
v.  Jvda,  18  How,  386). 

A  Where  there  are  two  defendants  defending  separately  and  only  one  of 
them  puts  the  cause  on  the  calendar,  the  cause  not  baring  been  put  on  the 
calendar  either  by  the  plaintiff  or  the  other  defendant, — held  that,  as  between 
the  plaintiff  and  me  defendant  who  did  not  put  tbe  cause  on  tbe  calendar,  the 
cause  had  never  been  on  the  calendar ;  and  on  a  dismissal  of  the  complaint 
for  non-prosecution  of  thesnit,  it  was  held  that  the  defendant  who  did  not 
put  the  cause  on  the  the  calendar  was  not  entitled  to  a  term  fee  (TiBipaiigh  v. 
I>ieie,  8  How.  83). 

i.  Where  the  plaintiff  in  a  suit  commenced  before  the  code  took  effect, 
omitted  to  try  the  cause  when  it  was  called,  bw  reason  of  which  omission 
it  vras  placed  at  the  bottom  of  the  calendar  at  the  next  term,  and  although 
noticed,  was  not  reached  on  the  calendar,  bnt  the  plaintiff  had  been  placed 
nnder  a  stipulation  to  try  the  cause  at  the  last-mentioned  term, — it  was  held 
that  he  was  entiUed  to  the  costs  of  that  term  as  costs  in  the  cause  [Fbtt  v.  Wtt- 
torwtt,  4  Sand.  689). 
j.  Where  the  attorneys  of  tho  respective  pafUea,  by  a  stipnlatfon  tUrly  en- 
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. _ lion,  the  aneement  should  be 

forced  vithout  limit  u>  Ave  calendv  fees  {Bmmimt  f.S.T.  and  Erit  B.  S. 
17  How.  4W). 

a.  When  the  cause  was  noticed  at  ths  clrcnit  by  both  parties,  and  put  a] 
the  calcndai  by  the  clerk,  and  on  Saturday  previous  to  lh«  commencem 
of  the  circul'  on  Monday  tbe  plaintiff  discontinued,  held  the  defendant  ^ 
not  entitk'd  to  a  term  fee  for  tbe  circuit  which  commenced  on  the  Horn 
after  the  diBContinuance  {Drew  v.  Gomitoek,  17  How'.  4SS). 

b.  No  term  fees  can  be  allowed  in  the  court  of  apueaU  gqIU  the  retnra 
filed  (Rtf.  Dutch  Churdi  y.  Brmnit.  34  How.  69).  Bu^  the  prevailiug  part^ 
entitled  lo  a  term  fee  for  every  term  after  the  return  is  fllcd,  he  is  not  limil 
to  five  term  fees  {Adanu  v.  Perkiat,  2S  How.  868 ;  S/^ni  y.  Dieighi,  26  He 
1S8 ;  a  C.  IT  Abb.  18 ;  QUntmrih  v.  HovtU,  IT  Abb.  IS). 

e.  A  party  entitled  to  the  costs  of  a  circuit  (for  attendance.  &c.),  Bhoi 
move  the  flrat  opportunity  after  the  cireuit  adloums,  or  be  will  be  held 
fa»Te  walyed  hia  right  to  the  coeta  {fVh^ple  v.  WiBiam*,  i  How.  38). 

Bee  note  to  §§  172,  333. 

d.  Costs  where  fiiTor*  grantwd  oa  paymsiit  of  oovta. — The  gene 
practice  ui  all  cases  where  an  amendment  is  allowed  on  payment  of  tetlt, 
that  the  party  paying  such  costs  shall  be  charged  with  the  costs  of  all  p 
ceedings  wUfcb,  by  the  operation  of  the  order  authoriTing  tbe  amendme 
Will  be  vacated.  Thus,  \(  upon  tlie  trial  a  plaintiif  is  peruiitte<l  to  amend 
complaint  in  a  mtiterial  matter,  so  that  a  new  answer  is  required,  he  would 
charged  with  the  costs  of  the  former  answer,  wliich,  as  the  effect  of  the  n 
would  be  vacated,  in  other  words,  be  would  be  required  to  pay  the  CO 
allowed  for  proceedings  before  notice  of  trial.  On  the  other  hand,  if  the  i 
fendant  were  nllowed  lo  amend  Me  answer,  that  being  tlie  last  pleading, 
proceedinR  before  tbe  notice  nf  trial  would  be  vacated  as  the  effect  of  t 
order,  and  the  fee  for  proceeding  befbre  notice  of  trial  should  not  be  allow* 
So,  in  case  of  a  demurrer,  if  the  party  demurring  bas  Judgment  against  bi 
and  ia  permitted  to  withdraw  his  demurrer  and  plead  over  upon  payment 
coats,  the  fee  for  proceedings  ftefore  noiiee  of  trial  is  not  allowable  on  the  tai 
tion  of  costs  {Nm*  v.  De/oreet,  6  flow.  413).  But  if  judgment  is  rendered 
bvor  of  the  party  demurring,  and  the  party  whose  pleading  is  found  defe 
Ive  l£  allowed  lo  amend  on  payment  of  costs,  the  fee  for  proceedings  beft 
notice  of  trial  should  be  allowed.  It  is  tlie  compensation  allowed  for  dra 
ing  and  serving  tbe  demurier  (Collomfi  v.  Caldirdi,  5  How.  338).  Harris  J. 
Van  Valienbury  v.  Van  Sdiaick,  8  How.  273. 

«.  In  an  action  against  several  defendants,  each  defendant  appeared  by 
separate  atloraey,  and  each  demurred  to  the  comi'luint,  tlie  demurrer  was 
lowed  at  special  term  and  judgment  ordered  for  the  defendant  with  leave 
tbe  plaintiff  to  amend.  From  this  decision  an  appeal  was  taken  to  the  gene 
term  as  from  an  order,  and  on  such  appeal  the  decision  at  special  term  n 
reversed ;  and  the  demurrer  disallowed  and  judgment  ordered  for  the  plaint 
with  lilierly  to  tlie  defend-ints  to  answeron  payment  of  costs.  Thedelendni 
desiring  lo  answer  the  questionorisingastoilieamount  of  tbecnsis  tobcpa 
it  was  held  that,  (1)  the  plaintiff  was  entitled  to  only  one  bill  of  costs ;  (3)  ll 
the  plaintiff  was  entitled  lo  charge  all  the  disbursements  occa^uned  by  the  ( 
fendants'  severing  in  their  defences ;  (3)  that  In  such  disbursenienis  might 
included  the  expense  of  printing  the  case  and  points;  (4)  that  plalniitfmlG 
recover  for  subsequent  proceedings  before  trial ;  (5)  term  fees  not  exceed! 
three  [Ave] ;  (S)  trial  fee  of  an  issue  at  law  at  special  term  $IS ;  (7)  trial  I 
•t  general  term  $15.  [This  is  our  reading  of  the  decirfon,  but  we  are  by 
means  sure  Chat  we  correctly  construe  the  opinion  of  the  court,  particulai 
as  to  wliethcr  or  not  it  aUowed  tbe  seventh  item. — Ed.1  (Phippt  v.  Fan  G 
IS  How.  110). 

/  Where  a  demurrer  to  a  complaint  is  sustained,  with  leave  lo  tbe  plaint 
to  amend  on  payment  of  costs,  the  sum  allowed"  for  all  proceediup)  before  i 
tlce  of  trial,"  must  be  included  m  the  oost^iBendrida  r.  Bmiek,  4  E.  D.  Smil 
461 ;  %  Abb.  aao). 
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a.  Wbere  cm  a  deduce  OTerrnling  a  domoirer  toananswerJe&Teiag^vetito 

the  plaintiff  to  witbdraw  bis  demurrer  an  payment  or  coata,  Ihe  defendant  is 
not  entitled  to  cl^m  costs  before  nov.ce  of  tnat,  but  majdemaDd  costs  for  snb- 
aeqaent  proceediogs  before  trial,  together  with  a  trial  fee  {Orary  v.  Noneood,  5 
Abb.  219). 

b.  When  a  special  term  order  which  overrules  a  demuiTer  (o  an  amended 
complunt  la  on  appeal  reversed,  and  judgment  is  ordered  in  favor  of  the  de- 
fSendtmt,  bnt  leave  is  ^vcn  to  the  plaintiff  to  amend  his  cnmplaint  on  payment 
of  tlie  costs  of  the  demurrer  at  special  term,  the  defendant  is  entitled,  (1)  for 
proceedings  before  notice  of  trial ;  (2)  for  proceedings  after  notice  of  trial,  al- 
tJiough  that  sum  has  been  once  paid  m  the  action  on  sustaining  a  demurrer  to 
the  original  complaint  (CoatidtratU  r.  Briabaae,  1  Bosw,  644 ;  7  Abb.  34S, noU; 
and  see  11  Hon.  168). 

e.  At  tbe  time  when  the  code  provided  a  fee  to  the  plaintiff  of  910  for  pro- 
ceedings subsequent  to  notice  of^trial  and  before  trial,  it  was  held  that  when 
on  the  defbndsnt's  motion  a  caose  was  put  over  the  term  on  payment  of  costs 
of  the  term,  the  plaintiff  was  entitled  to  (he  fee  of  ten  dollars  for  the  costs 
SQbeequent  to  notice  of  trial  {Sfianki  v.  Eae,  19  How.  540). 

d.  Costs  dsed  as  tbe  condition  of  a  favor  granted  to  the  client  are  suf- 
ficiently demanded  by  giving  notice  lo  the  attorney  (Minna  v.  Dexter,  IS  Abb. 
139). 

«.  Neir  trial  on  paymont  of  ooate.— Where  a  new  trial  Is  granted  on  pay- 
ment of  cosis,  the  costs  to  be  paid  Include  the  costs  of  all  such  proceedings  as 
are  vacated  by  the  order  for  the  new  trial ;  and  when  on  tbe  first  trial  an  ad- 
ditional allowance  has  been  made,  an  order  is  afterwards  made  fur  a  new  trial 
on  payment  of  costs,  the  amount  of  tbe  allowance  wDl  form  part  of  the  costs 
to  be  p^d  {,Slia</rtA  v.  Ooeding,  8  How.  1).  This  case  was  deluded  without 
any  reference  to  the  previous  case  of  Hkia  v.  WaJigrritira  (T  How.  3T0),  in  wbich 
the  trial  was  before  referees,  and  on  a  report  in  fovor  of  the  plaintiff  he  ob- 
tained the  allowance  of  a  percentage  on  tiie  amount  reported  due.  Subse- 
quently, the  defendant  obtained  an  order  for  a  new  trial  on  payment  of  tha 
"  costs  of  tlie  reference  heretofore  had."    The  question  raised,  was  whether  the 

Eercentage  allowed  the  pl^ntiff  formed  part  of  those  costs;  and  Barculo,  J., 
eld  it  did  not ;  for  an  extra  allowance  can  only  be  obtained  on  a  judgtnent, 
and  as  no  Judgment  has  been  recovered,  and  Uiecvs  is  no  certainty  that  the 
plalnUff  will  ever  recover  a  judgment,  there  Is,  therefore,  no  ba^upon  which 
«  percentage  can  be  estimated.  In  a  subsequent  case  in  the  superior  court 
(MeQuade  v.  N.  T.  A  Eru  RRCk>.,6  Duer,  813 ;  11  How.  434),  it  was  held 
tbat,  "  when  an  action  has  been  twice  tried,  the  Jury  disagreeing  on  the  first 
trial  and  finding  for  the  plaintiff  on  the  second,  and  a  new  trial  is  granted  to 
defendant  on  condition  that  he  pay  the  costs  of  the  second  trial,"— «U  a  de^ 
'"    '    '  is  bound  to  pay  la  the  cost^  of  the  term  at  which  the  second  trial  w  " 


bad.  He  ie  not  bound  to  pay  the  fees  of  plaintiffs  witnesses  for  attending  at « 
term  or  circuit  interifiedlate  those  at  which  the  two  trials  were  had.  Nor 
should  he  be  required  to  pay  the  amount  of  any  percentage  that  may  have 
been  allowed  to  the  plaintiff  on  the  coming  in  of  the  verdict." 

/.  Where  a  new  trial  is  granted  on  payment  of  costs.  It  means  the  costs  of 
the  trial  and  all  subsequent  costs  (Nmih  v.  Sargeant,  14  Abb.  224),  but  not  term 
fees  on  appeal  (JTtwiAv.  iSijy«an(,  13  Abb,  2fi9),  but  it  includes  the  costs  of 
proceedings  subsequent  to  notice  and  before  tnal  {Kt&  y.  Rice,  24  How.  228). 

Bee  Rule  ST. 

§  308.  [263.]  (Am'd  1849,  1857,  1862.)  Additional  aUtm- 
anm. 

In  addition  to  these  allovancee  there  shall  be  allowed  to  the 
pluntiff  upon  the  recovery  of  judgment  by  liim,  in  any  action 
for  the  partition  of  real  property,  or  for  tiie  foreclosure  of  a 
mortgage,  or  in  any  action  in  which  a  warrant  of  attachment 
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has  been  issned,  or  for  an  adjudication  npon  ft  will  or  ot 
iDstrument  in  writing,  and  in  proceedings  to  compel  the 
termination  of  claims  to  real  property,  the  enm  of  ten 
cent,  on  the  recoTery ,  as  in  the  next  section  prescribed, 
any  amount  not  exceeding  two  hundred  dollars ;  an  a< 
tional  anm  of  five  per  cent,  for  nnj  additional  amount  not 
ceeding  fonr  hundred  dollai's ;  and  an  additional  sum  of  I 
per  cent,  for  any  additional  amount  not  exceeding  one  thonsi 
dollars. 

And  in  the  actions  above  named,  if  the  same  shall  be  i 
tied  before  judgment  therein,  like  allowances  upon  the  amo' 
paid  or  secured  upon  such  settlement,  at  one-half  the  rs 
above  specified. 

a.  No  motion  for  klloirance  tmder  tlila  saotion  noceawuy. — In  the  ci 

rifled  in  t^is  section  Ibe'clerk  enters  Ihe  exln  allowance  of  course ;  no 
For  the  purpose  is  atxeeaaty  (i/uni  7.  Hid^tbrook,  14  How.  300). 

b.  Bxtra  allonaiice  may  be  made. — In  au  action  br  tbe  people  for 
repeal  of  roysHetters  patent  for  fraud  [Ths  Fiople  v.  Clarke,  6  Selden,  S 
a  C,  11  Barb.  3»T).  Tender  of  the  principal,  interest,  and  costs  in  a  f 
doMire  suit,  before  hearing,  docs  not  defeat  the  plaintitTs  right  to  an  all 
ance  {Cmttuetiaa  Rkut  Banking  Co.  v.  Voorhia,  8  Abb.  ITA).  And  wl 
an  atlHchment  has  issued,  a  percentage  may  be  allowed  on  tbe  amount  cla 
ed.  although  no  propertj  has  been  levied  upon  (Jacktsn  v.  Figaniere,  IS  H 
S34). 

e.  Extra  allawanoa  oannot  b»  had  la  the  following  omm.— An  ad 
to  restrain  defendant  tmm  violatlDg  his  written  agreemeot  to  sell  certain  i 
cles  to  the  plaintiff  solely  (Orny  v.  liotfohn,  1  Boaw.  61B).  In  proceeding) 
foreclose  a  mechanic's  lien  {Randoifli  v.  ViMUr,  i  Abb.  363 ;  3  E.  D.  Sm 
648).  In  procedinge  under  the  act  of  Hay,  1841 ,  authoiizing  the  aale  of  1 
estate  lo  pay  asscssmenla ;  or  under  the  act  of  April,  1655,  to  apportion  ta, 
&&,  OD  suoli  a  sale  (Rnron  t.  Barr.  24  Bvb.  1^.  In  an  action  m  tbe  nal 
of  a  quo  fnarranlo,  to  try  the  title  to  an  office  {The  People  v.  Flagg,  IG  How. 
35  Barb.  652).  or  to  set  aside  a  voluntnrj'  assignment  (Otbome  t.  BsOi,  8  " 


81).  or  lo  compel  specific  performance  of  a  contract  fbr  sale  of  real  eei 
(WMkt  T.  Smtthindc,  13  How.  170),  or  lo  restrein  foreclosuro  of  a  morts 
(Sprong  t.  Snyder,  Q  How.  1 1),  or  to  set  aaide  a  con7eyaDce  {Baehanan  t.  J 
reU,  18  How.  396). 

A.  Wbcr«  an  attachment  was  issued  and  levied  on  sufficient  property 
satisfy  plaintiff's  claim  (over  (3,000),  and  the  attachment  was  subsequei 
discharged  by  Che  defendant  giving  the  requisite  undertaking  alter  issue  ^ 
Joined,  the  cause  noticed  for  trial  and  placed  on  tbe  calendar,  tlte  par 
settled  on  the  terms  of  defendant  paying  a  certain  sum,  and  plaintiff's  a. 
and  disbursements  in  the  action,— held  not  to  1m  a  case  in  wbicb  an  m 
tional  allowance  could  be  made  {Boetviiek  v.  Tioga  R.  R.  Co.,  IT  How.  459). 

e.  An  allowance  cannot  be  made  where,  although  the  construction  and 
Judication  of  a  written  instrument  is  material  to  the  decision,  yet  other  Gi 
established  by  testimony  are  also  material  {SlaU  of  Midugan  v,  PAanix  Ba 
Hofflnan,  J.,  not  reported  ;  and  see  I  Bosw.  618),  But  an  allowance  can 
made  where  [be  action  is  lo  set  aside  an  assignment  as  fraudulent  by  reosoD 
provisions  on  its  &ce.  Otherwise  where  the  judgment  is  on  account  of  fri 
Wum  the  instrument — established  by  testimony.  The  phrase  "  adjodicat 
npon  a  will  or  other  instrument  in  writing  "  imports  construction  and  del 
minMioa  npon  tbe  instrument  exdoaively,  except  in  cues  where  evidence  c 
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dndve  to  InterpTetatitsi  u  Kdndsdble.  The  conBtractioa  Intended  applies  to 
cases  in  which  a  court  of  equity  would  have  been  resorted  to  before  the  code, 
to  exponnd,  or  to  expound  tad  &ct  upon  a  written  inBtrument  (Lnn*  v.  Brget, 
Hoffman,  J.,  not  reported). 

a.  The  words, "  proceedinss  to  compel  the  detennination  of  claims  to  Teal 
property  "  in  this  section,  reier  onlj  to  the  spedal  proceedings  authorized  by 
the  revised  statutes  [Bridget  -r.  MOtr,  3  Duer,  68S). 

h.  In  the  actions  mentioned  in  this  section  the  court  have  no  discretion  to 
make  sny  allowance  other  than  that  prescribed,  and  the  allowance  can  be  to 
the  plaintiff  only  ( WSUanu  v.  Herrum,  13  Abb,  297 ;  Botoling  v.  Marth,  14  Abb. 
161;  13  Abb.  287,  note;  iffi£<M  v.  Ar«ry,  4  How.  4*!).  Thus  a  defendant 
against  whom  a  judgment  is  obtained  for  an  amount  less  than  he  offered  to  al- 
low judgment  to  be  taken  against  him,  although  entitled  to  costs,  is  not  en- 
titled to  an  extra  ^lowance  (lfr£<«»  v.  .iiiwTy.lHow.  441).  But  in  Lmngtttm 
T.  Gidneg  (25  How.  1),  the  court  allowed  two  per  cent,  on  the  whole  amount 
recovered,  viz. :  t^jOO*)!  o°  the  ground  that  there  was  no  sufflclcnt  exease  for 
the  deftnce, 

e.  A  plaintiff  In  an  action  in  which  an  attachment  Issued  Is  not  entitled  to 
coeta,  where  pending  the  BClIoa  the  attachment  was  vacated  {Uetin  v.  Cfravdon 
30  How.  9Q). 

§  309.  [264.]  (Am'd  1849,  18S7,  1858, 1859,  1862.)  For- 
eentags,  hoio  computed.    Difficult  and  extraordinary  cases. 

These  rates  shall  be  estimatoil  upon  tlie  value  of  the  pro- 
petrj-  claimed  or  attached,  or  affected  ty  the  adjndication  npoa 
the  will  or  other  instrument,  or  sought  to  be  partitioned,  or 
the  amount  found  due  upon  the  mortgage  in  an  action  for 
forecloeure.  And  whenever  it  shall  be  nocesaary  to  apply  to 
the  court:  for  an  order  enforcing  the  payment  of  an  installment 
falling  due  after  judgment  in  an  action  fof  foreclosure,  the 
plaintiff  shall  be  entitled  to  the  rate  of  allowance  in  the  last 
section  prescribed,  but  to  no  mora  in  the  aggregate  than  if  the 
whole  amount  of  the  mortgage  had  bee)i  due  when  judgment 
was  entered.  Such  amount  of  value  must  be  determined  by 
the  court,  or  by  the  commissioners  iu  case  of  actual  partLtiou. 
In  difficult  and  extraordinary  cases,  where  a  trial  has  beeu 
had,  except  in  any  of  the  actions  or  proceedings  (other  than 
those  for  the  partition  of  real  estiitej  specified  iu  section  three 
hundred  and  eight,  and  in  actions  or  proceedings  for  the  par- 
tition of  real  estate,  the  conrt  may  also,  in  its  discretion,  make 
a  further  allowance  to  any  party,  not  exceeding  five  per  cent, 
upon  the  amount  of  the  recovery  or  claim,  or  subject-matter 
involved. 


closure  sale  (JV.  T.  lAfi  In*.  Co.  V.  RmiJw**,  12  Ahb.  458) ;  nor  to  trials  of 
feigned  issues  or  issues  In  the  nature  of  i^gned  Issues  (fiurrift  v.  SiMrnai^,  24 
How.  3&T]. 
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AOowmoe  in  diffleuU  and  tttraorHnarjt  eaiei. 

a.  Wban  «  trial  luts  bean  bad. — When  a  plomtiffYoIuElarilT  Bubmits  to  n 
nonsuit,  &lter  evidence  haa  bepn  given  on  both  fiideB,  and  wbile  the  defend- 
ants' oounsel  U  summing  up,  it  c&nnot  be  objected  on  spplication  br  the 
defendants  for  an  allowance  Ibat  a  trial  bas  cot  been  bad  {AUain  v.  Let,  4 
Duer,  809;  1  Abb.  135;  Woody.  IlUnoii  Cent.  A  /t  Co.  30  How. 285).  On 
dismissal  of  complaint,  for  plaintin's  failure  to  appeal,  allowance  may  be 
madeC^iTTJ  v.2%a7),4Bosw.e69;lBHow.l]9;  10  Abb  813);  and  so  where 
the  cause  is  on  tba  calendar,  and  Uie  plaintiff  voluntarily  discontinues  It  (i^ 
nenhover  v.  March,  4  Abb.  254).  The  argument  of  a  demurrer  on  which  a  final 
Judgment  is  rendered,  is  a  trial,  and  the  successful  party  may  have  an  extra 
allowance  where  tlie  case  is  difflcuil  or  extraordinary.  But  thifl  rule  does  not 
apply  to  a  decision  upon  a  demurrer  noticed  as  fnvolous,  and  so  adjudged 
(Small  v.  Ludlmc,  1  Hilton,  807.     See  howeifer  in  note  to  g  247). 

b.  It  has  been  the  practice  in  the  second  judicial  district  to  make  an  allow- 
ance in  every  case  in  which  there  is  a  trial  \8chyiaTlz  v.  PougMcfeptta  Jn*  Co. 
10  How.  V6).  But  the  allowance  must  dCpead  on  the  circumstances  of  each 
case  (i^. ;  Satkett  v.  BaU,  4  How.  71).  The  allvvance  should  be  denied  in 
donbtfui  cases  (0ou^  v.  CMpin,  4  How.  185);  and  not  allowed  to  executors 
or  administrators  ( Van  Siekler  v.  Ora/iam,  7  How.  208). 

e.  Tbe  right  of  a  party  to  an  extra  allowance  is  perfect  at  the  time  when  a 
Terdict  U  rendered  m  his  favor,  although  tbe  amouut  of  such  allowance  may 
not  be  determined  until  ailerwards.  ThMS,  In  an  actioD  to  recover  money 
whore  the  cause  was  difficult,  the  plaintiff  obtained  a  verdict  In  his  favor  at  a 
lime  when  the  statute  provided  for  an  extra  allowance  ;  held  tbe  plaintiff  wan 
entitled  to  such  allowance  ahhougb  the  order  for  tbe  allowance  was  not  made 
nntii  afler  Ihe  provision  for  an  allowance  bad  been  repealed  {Cook  v.  N.  Y. 
Ploating  T)ry  Dock  Go.,  1  Hilton,  639).  Coats  are  to  be  adjusted  according  to 
tbe  law  in  force  at  tbe  rendition  of  the  last  verdict  in  Uie  action  {Jona  v.  On- 
Oeneood,  18  How.  532 ;  JackeU  v.  Judd,  id.  385). 

d.  Whet  casea  are  dlOloalt  and  extraordinary. — That  a  cause  occupied  a 
longtime  in  the  trial  of  it,  does  not  of  itself  make  it  a  "  difficult  or  eilraordl- 
nary  case  "  (Sin.it  v.  Saiuii,  6  How.  ^.-iS ;  Dnitr  v.  Oarditer,  1  Code  R  K  a 
80 ;  5  How.  417 ;  Hoaard  v.  ifoow  Plant;  lluad  Co.  *  How.  416  ;  and  see  Fbx 
V.  Fox,  23  How.  «8).  The  term  "  difficult  or  extraordinary  "  is  used  in  con- 
tradistinction to  "  common  or  ordinary ;"  it  does  not  authorize  the  allowanco 
In  all  litigated  coses  {Fbi  v.  GtmUi,  a  How.  2791.     But  by  Barculo,  J. :  all  lili- 

?ated  trials  are  "  difficult  and  extraordinary ''  in  some  respect  (Dyekntan  v, 
telkmald,  5  How.  131 ;  AVwr  v.  Bottman,  id.  153 ;  see  Schwartz  v.  Pukecpm 
Mvt.  In*.  Go.  10  id.  03 ;  MattJiewon  v.  Thompton,  9  id.  23).  Tbe  motive  of  a 
plaintiff  in  purchasing  a  note  for  prospciition,  is  not  n  proper  subject  for  an 
catra  aiJoioaTiee  of  coats.  After  he  bas  got  the  note,  ho  may  conduct  ihe  pnta- 
eulum  of  it  fairly  and  without  objection  {Bunutt  v.  iVatfaS,  15  How.  421). 
Where  a  case  is  retried,  tbe  fact  that  an  allowance  was  denied  on  the  first 
trial,  dnesnot  prevent  an  allowance  being  mode  on  the  second  trial  {Pbx  v. 
iite,21How.  385). 

e.  Extra  allowance  denied  where  defendants  had  separated  in  their  defence, 
and  each  obtMned  a  bill  ot  (Msia  (MaWiewaan.  v  Tlfmpion.,  9  Bote.  2Sl). 

/.  Extra  allowance  is  not  made  for  the  solo  purpose  of  punishing  the  de- 
fendant {Anon.,  12  How.  605). 

g.  Amount  of  allowance — how  compnted. — The  amount  of  allowance  with- 
in the  limits  prescribed  by  this  section,  is  entirely  discretionary  ( Union  Scinii 
T.A/oM,  13  Abb.  247).  Unless  the  allowance  exceeds  the  limit  of  section  309,  or 
is  not  aulliorized  by  that  section,  no  appeal  lies  {id.;  Wilkiruen  v.  Tiffany,  4 
Abb.  98 ;  OiKtk  v.  BudecTUon,  5  Sand.  603 ;  Diek»on  v.  ifcEiwain,  7  How.  139 ; 
Orater  v.  Jeamngi,  8  Abb.  340 ;  Dana  v.  Fielder,  1  Coie  Rep.  N.  S.  324). 

A.  It  is  only  wiiere  the  defendant  recovers  judgment  that  the  allowance  can 
be  on  the  amount  claimed  ( WiOdnien  v.  Tiffaay,  4  Abb.  08). 

i.  The  value  of  the  property  to  be  directly  affected  by  tbe  result  of  the  ao- 
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tion  «flbrds  a  proper  basis  for  compatlsK  the  percentage  antborized  b^  thU 

section  as  an  allowance  In  difBcuU  and  extraordinary  cases,  bo  lield  in  an 
BcUon  to  restnun  defendants  ftom  discontinuing  and  rerooTing  a  rail-road 
(ra«  Fiopie  V.  Albany  db  Vtmumi  B.  R.  Co.  19  Abb.  «6). 

a.  Wliere,  whan,  and  to  irhom  tba  appllcatian  for  the  allowoncs 
■hcmid  be  made.— Tbe  appUcatioQ  must  be  made  l>cfore  the  entry  of  judg- 
ment {Martin  r.  McGon^ck,  3  Sand.  755;  1  Code  Rep.  N.  S.  214);  bat  not 
"  until  all  the  litigation  ia  ended  "  [Ptnetn  t,  WookoU,  12  How.  565),  It  must 
be  made  to  the  "  courl,"  and  cannot  be  made  to  a  "jtatiea  at  eAjiniberi "  (3fo»» 
T.  T^ler,  0  How.  338 ;  1  Code  Rep.  N.  8.  383 1  Rule  52) ;  and  it  should  be  made 
In  the  countr  where  tbe  Judgment  is  rendered,  unless  some  special  reason 
exist  for  applying  elsewhere  0iver  t.  Bottman,  B  How.  1S8 ;  3  Code  Rep.  193 ; 
tee  Rule  63). 

b.  When  the  trial  is  by  Jutr,  the  application  should  be  made  at  the  coming 
in  of  the  verdict,  or  at  least  auring  the  term  at  which  the  tiial  la  had  [Flint  v. 
SitJucTdson,  2  Code  Rep.  80 ;  Van  Rentadaer  t.  Kidd,  5  How.  242).  And  It 
must  be  to  the  Judge  who  tried  the  cause  [lb.  SadceU  v.  Baa,  3  Code  R.  47 ; 
4  How.  71).  And  where  a  cause  waa  tried  before  Harris,  J.,  in  November, 
1852,  in  which  the  complaint  was  dismissed  without  costs  as  to  the  defendant 
Bett9,  and  with  costa  as  to  the  defendant  Smith — the  defendant  Smith  moved 
In  March,  1853,  at  special  term  before  Parker,  J.,  for  an  extra  allowance,  and 
attempted  to  excuse  his  delay  in  making  the  application  on  the  ground  of  pro- 
f^ional  ensagementa ;  the  motion  was  denied,  {lb.)  But  when  the  trial  was 
at  the  rarcuil  held  in  July,  and  lie  motion  was  made  at  a  special  term  in  Sep- 
tember following,  the  delaT  was  held  not  to  be  a  waiver  of  the  right  to  move, 
and  an  allowance  was  maae  [Sartiloga  B.  B,  Co.  r.  MeCos,  B  How.  341). 

e.  Where  ejectment  had  been  brought  in  the  superior  court  of  the  city  of 
New  York,  and  judgment  passed  for  the  defendant,  whicji  was  affirmed  in  tha 
court  of  appeals,  on  amotion  in  the  court  of  appeals  for  an  additional  allow- 
ance, the  court,  on  denying  the  motion,  said — The  additional  allowance  pur- 
suant to  lliia  section  can  only  be  made  by  the  court  of  original  jurisdiction, 
and  In  reference  to  the  trial  in  that  court  (Woifi-v.  Van 2foitrand, i Hovf. 
308;  3  Coma,  570). 

d.  It  is  too  late  to  apply  at  general  term  after  Judgment  on  appeal  [  Van  Beiu- 
ulaer  v.  Kidd.  5  How.  %&-^ 

e.  The  application  should  be  on  notice  {Ifieer  v.  Boaman,  3  Code  Rep.  193 ; 
0  How.  153 ;  Hoae  v.  Muir,  8  Code  Rep.  31).  "  But  perhaps  there  is  no  objec- 
tion to  entertaining  the  application  at  the  time  of  the  trial  wUhimi  a  formal 
notice,  if  the  samejudge  is  then  holding  a  spe<^l  term.  That,  I  snppose.  is 
wliftt  Mr.  Justice  Parker  intended  to  sav  in    V-~  " ' """-'  '" 

3uld  be  g 

.,  Jfunn  V.  Tulej;  supra ;  approved,  Allen,  J.,  Saratoga  B.  B  (Jo.  7  MeCov.  9 
dow.  341). 

/.  When  the  allowance  is  made  bv  the  judge  who  tries  the  cause,  at  th« 
same  term  as  that  in  which  the  tiial  is  had,  notice  of  the  application  for  an 
allowance  is  not  necessary,  nor  need  tbe  party  against  whom  the  allowance  is 
made  l>e  present  in  court  It  is  usual,  so  far  as  my  experience  goes,  to  ask  for 
it  when  Uie  verdict  comes  in,  and  for  the  judge  to  grant  it  then  or  during  the 
drcuit,  without  hearing  counsel.  It  would  be  intolerable  if  a  judge  were 
bound  to  listen  to  afSdavits  and  arguments  upon  every  such  question  that 
arises.  When  the  cause  is  tried  before  him,  he  obtains  all  the  information  from 
the  trial  itself  which  can  Im  of  any  value  on  llie  subject "  (Barculo,  J.,  Mitch- 
M  r.  Baa,  7  How.  491). 

g.  In  an  action  against  executors,  the  motion  should  not  be  made  until  the 
right  to  recover  costs  has  been  adjudged.  But  in  such  an  action  the  motion 
for  costs  and  for  an  allowance  may  be  united  in  one  moUon  [Mertereaa  r. 
Bgert,  13  How.  801). 

A.  The  nnsuccesaful  party  baa  a  right,  upon  an  application  for  an  allowance, 
(0  hasist  that  there  be  a  determination  of  the  value  of  the  property  recovered 
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or  claimed  in  Ihe  action  {Oraier  v.  Jeamng*,  8  Abb.  340).    It  is  competent  to 

Bucli  party  to  waive  tliia  right.    (Fit.) 

a.  On  molioQ  to  THcate  an  order  granting  an  allowance,  held  (1)  that  aa  the 
moving  papers  did  not  ahow  that  when  tbe  order  was  granted  tbe  unsnccesBful 

Sarlv  Directed  that  no  proper  deterniinatiou  of  tbe  value  of  the  properly 
ivolvcd  in  the  action  bad  been  had,  it  must  be  presumed  that  the  objection 
was  not  raiaed,  (2)  That  the  failure  to  raise  it  on  the  application  for  the 
allowance  was  B  waiver  of  the  right  to  such  a  determination,  (3)  That  the 
granting  of  an  allowance  being  a  matter  within  the  discretion  of  the  justice, 
his  deciiiiou  ought  not  to  be  reviewed  on  motion  before  another  Justice.     (Id) 

b.  The  last  clause  of  rule  53  was  designed  to  enable  a  party  wbo  had  suc- 
ceeded in  a  cause  tried  before  a  referee  to  apply  for  an  eitra  allowance  at  a 
special  term  of  the  court  (Sadiett  v  Jitili,  4  How.  71).  This  was  necessary,  for 
the  reason  tbat  no  such  application  could  be  made  to  the  referee  "  (OiWns  r. 
iktu.  8  How.  81). 

e.  A  rule  in  the  second  Judicial  district  provide  that  in  actions  tried  at  tbe 
drciiit  or  the  special  term,  application  for  additional  allowance  must  be  made 
to  the  justice  who  beard  the  cause,  unless  he  ia  out  of  the  Stale,  or  unable  to 
atlcnd  to  biisinesa  from  ill  health,  or  out  of  oSlce.  And  in  actions  heard  be- 
fore referccn,  the  application  must  be  made  in  the  judicial  district  where  the 
action  is  pending.  Buch  allowance  will  be  made  whenever  there  has  been  a 
trial,  and  the  parlies  have  appeared,  and  litigated  the  questions  in  controversy. 
See  Rules  in  Appendii. 

d.  Coats  on  motion  lor  alloiraiice. — It  has  not  been  usual,  at  least  so  Ear  aa 
my  own  experience  allows  me  (o  know,  lo  allow  costs  on  a  motion  for  an 
extra  allowance  (Harris,  J..  Dicktan  v.  McBlwain,  7  How.  13B ;  and  to  the  same 
effect  in  SduoarU  v.  POugUaeptie  Mat.  Int.  Co.  10  id.  03). 

t.  Allowance  after  blal  befiare  a  referee. — Where  the  trial  is  had  before 
referees,  the  application  must  be  made  to  the  court  for  the  allowance  {Iloae  v. 
Muir,  3  Code  Rep.  SI ;  4  How.  a^2 ;  JViput  v,  nowman,  S  How.  153 ;  3  Code 
Hep.  182).  The  application  should  be  on  notice  to  the  adverse  party.  (Jft.) 
And  the  court  should  be  furnished  with  an  affidavit  of  facts  sufficient  to  enable 
it  to  form  an  opinion  on  the  subject.  The  mere  certidcatc  of  the  referee  that 
the  cause  is  within  this  section,  is  not  sufficient.  Facts  must  be  stated.  {Ih. ; 
Gould  V.  Ckapin,  4  How.  185).  But  the  certificate  of  the  referee  ia  more 
ir  (ban  an  affidavit,  to  ahow  what  look  place  before  him  (Main  v.  i^i 


(1  Hot 


/.  In  cases  heard  before  a  referee,  the  motion  for  an  extra  aitowancs  for 
costs  is  subject  to  tlie  same  rules,  with  respect  to  the  place  at  which  it  shonld 
be  modt),  as  any  niher  motion  (Spnmg  v.  Snyder,  1  Code  Rep.  N.  Et.  178 ;  6 
How.  II).  In  a  previous  case,  Nioer  y,  Rouman  (8  Code  liep.  192;  6  How, 
153),  It  was  held  thit  such  a  motion  should  be  made  in  the  county  where  the 
Judgment  is  rendered,  unless  some  special  reason  exist  for  applying  elsewhere. 

g.  Sevlevr  of  order  for  allowance. — The  order  for  an  allowance  is  not 
appealable  (Cook  v.  Dickeaaon,  5  Band.  063  ;  Diekion  v.  MeElaiain  1  How.  139)  { 
at  least  it  is  not  reviewable  on  motion  befora  another  Judge  {Dre»ter  v.  Jm- 
ningt,  8  Abb.  240).  But  where  the  allowance  exceeds  the  prescribed  percent- 
age, Uien  it  ii      "    ■         ' "  ' 

(H'tUinaonv. 


§  310.   [265.J     Interest  on  verdict  or  report,  token  ailowed. 

When  the  judgment  is  for  the  recovery  of  money,  interest 
from  the  time  of  the  verdict  or  report  until  judgment  be  finally 
entered,  shall  be  computed  by  the  clerk,  and  added  to  the  costs 
of  the  party  entitled  thereto. 
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A  Interest  on  a  report  of  a  referee  is  to  be  cMoputed  from  the  time  the  re- 
port is  nude,  and  not  At>m  ita  date,  if  tbe  date  diffeTa  ttom  tbe  time  when  the 
raport  iTM  in  fact  made  {FuStr  t.  Squire,  8  How.  131). 

§  311.  [266.]  (Arn'd  1849, 1857,  1862.)  Costa,  how  to  U  in. 
t^ted  in  judgment.  JHsbursements,  how  stated.  Notice  of  ad- 
fustments.    Interloeutory  costs. 

Tho  clerk  aluill  insert  in  the  entry  of  judgment,  on  the  appli- 
cattoQ  of  the  prevailing  partjc,  upon  five  da^a'  notice  to  the 
other,  except  when  the  attoraejB  reside  in  the  same  city,  Til- 
lage, or  town,  and  then  upon  two  da^s'  notice,  the  enm  of  the 
allowances  for  costs,  as  provided  by  this  code,  the  neceeeary 
dishnreemente,  iaclnding  the  fees  of  officers  allowed  bylaw, 
the  fees  of  witnesses,  the  reasonable  compensation  of  commis- 
sioners in  taking  depositions,  the  fees  of  referees,  and  the  ex- 
pense of  printing  the  papers  for  any  hearing  when  reqnired  by 
a  rale  of  the  coitrt.  The  disbnreementa  shall  be  stated  in  de- 
tail and  verified  by  affidavit.  A  copy  of  the  items  of  the  coeta 
and  dishnrsements  shall  be  served,  with  a  notice  of  adjost- 
ment. 

Whenever  it  shall  be  necessary  to  adjust  coats  in  any  inter- 
locutory proceeding  in  an  action,  or  in  any  special  proceed- 
ings, the  same  shall  be  adjnsted  by  the  jndge  before  whom  the 
same  may  be  heard,  or  the  court  before  which  the  same  may 
be  decided  or  pending,  or  in  auch  other  manner  as  the  judge 
or  court  may  direct. 

adjustment  of  costs  &nd  the  entiT  of  the  amount  in  Iho  jnde- 


[Cao  appeal  be  perfected  until  coala  ascertained  T] 

c  The  words  "  prevailing  party  "  in  thla  section,  "  must  be  understc^d  to 
be  that  partv  whose  right  to  co3ta  has  prevailed  "  {Jt^nttm  v.  Sagar,  10  How. 
B&i;  Peetv.  Wurth,  1  Bosw.  653). 

d.  CoBta  are  to  be  adjutited  according  to  the  law  existing  at  the  time  of  the 
verdict,  as  to  all  Items  prior  to  that  time.  The  recovery  which  ^vcs  the  right 
to  costs  means  the  verdict.  The  court  cannot  order  judgment  nune  pro  (utw 
aa  of  a  date  prior  to  the  actual  jud^ent,  merely  to  anect  the  amount  of  a 
wrty'B  coaU  (.V«>™  V.  F(«(#rs»tt,  14  How.  879;  f7mry  v.  JVoj-wood,  S  Abb.  319 ; 
Puher  y.  Hunter,  15  How.  158 ;  Iluier  v.  Lockwood,  id.  74 ;  HcCann  v.  Bradley, 
id  80 ;  Tarr^  v.  Hadleg,  14  id.  357 ;  BuiU  v.  mddl^rook,  id.  300 ;  JoTiea  v. 
Vnderviood,  18  How.  582 ;  Jaekett  v.  Judd,  id.  385 :  oonlra,  see  SUieard  v.  Lan»- 
naiix,  B  Abb.  14 ;  see  ante,  p.  584.  g). 

e.  The  determination  of  an  action  aa  respects  the  question  of  costs,  is  the 
final  dedaton  authoriring  a  judgment.  In  the  case  of  a  trial  by  the  court,  it  is 
the  making  and  filing  the  decision.  In  the  case  of  a  referee,  it  is  the  malting 
and  delivery  of  the  report  (Hunt  v.  Middleirook,  14  How.  800,  Hubbard,  J.)- 
Bat  in  Tmrty  v.  Badley,  (14  How.  357)  Davis,  J.,  held  that  in  the  case  of  a  judg 
mont  on  the  report  of  a  referee,  the  right  to  costs  docs  not  accrue  at  the  tli^ 
(tf  the  making  llie  report,  nor  until  the  report  is  flltd. 
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a.  Wlian  notlo«  la  neosuaiy. — A  derendiiiit  not  app«ariiiE  ia  not  eatitled 
to  notice  of  Eu^uatiag  ttie  costs  (Rie/iardi  r.  Saeber,  1  Code  Rep.  117 ;  Wilcox 
T,  CurUf,  ib.  127).  Bill  giving  notice  of  appeanmce  entities  the  defendant  to 
notice  of  adjusting  Uie  cosU  iSlMom.  JIT.  T.  Bqati.  Int.  a'.,S  Code  Bep.  30: 
S  How.  4ie ;  6  How.  23S). 

b.  If  the  costs  are  not  adjusted  on  the  dftj  for  which  notice  ia  friren,  and  th« 
opposite  party  does  not  attend,  the  costs  mi»'  be  adjusted  on  a  subeequeaC  day 
without  ^tber  notice  (1  Johns.  Cos.  33  \  %  Wend.  25%). 

0.  Where  it  Is  swom  positively  that  no  notice  of  adjiietment  of  coats  has 
heen  receired,  it  la  incumbent  upon  the  other  side  to  show  the  time  and  man- 
ner of  service  (Fan  Wyck  v.  Beid,  10  How.  868).  Thus  where  the  defendant 
swore  powtjvely  that  he  had  received  no  notice  of  a^joatraent  of  costs,  and  the 
plaintitTB  attorney  merely  swore  thai  he  St  some  time,  witbont  menUoning  on 
what  day,  but  more  than  four  days  prior  to  the  time  of  a<]]ustment,  served  a 
notice  by  mail,  it  was  held  inBofflcient,  and  a  re-«41uatment  of  the  costs  wns 
ordered,    {lb.) 

d.  'WTiBt  Ib  a  mSolant  notloe. — Service  of  notice  on  Saturday  for  Monday 
Is  not  a  notice  of  two  days  {Whipple  y,  WHIiamt,  4  How.  28,  and  see  MizimS  v. 
ilW&jM,  e  Ves.l4fl;  Bote  V.  McGregor,  lDow\.  &  L.  683;  13  M.  &  W.8I7; 
.Anon.  3  Hill,  875).  The  New  York  common  pleas  held  recently  at  a  reneral 
term,  that  a  notice  on  Saturday  for  Uonday  is  a  notice  of  two  (bys.  Bee  note 
to8407,pwt 

«.  It  is  no  objection  to  a  notice  of  the  a^nstment  of  coats,  that  it  was  given 
before  the  right  to  recover  was  estabiiabed,  provided  the  right  to  such  costs 
aa  were  noticed  exist  at  the  date  for  wliich  Ihe  notice  was  given  (Anon.  4 
Band,  OSS).  So  held,  where  the  plaintiff,  In  an  action  for  money  only,  in  anti- 
cipation of  a  default  gave  notice  of  R4]usting  the  costa  to  which  be  would  be 
entitled  on  taking  judgment  by  defoult,  for  a  day  subsequent  u>  the  lime  when 
he  could  regularly  enter  the  j  udgment  (lb.;  and  see  Oowat  v.  BooUi,  13  Johna. 

/.  Effect  of  omitting  notice. — The  eSect  of  omitting  to  give  notice  of  adjoat- 
ing  the  costs  in  the  caaee  where  the  defendant  is  entitled  thereto,  has  been  differ- 
ently decided ;  thua,  in  SImh  v.  K  T.  EquU.  Int.  Go.  (3  Code  Rep.  30 ;  3  Sand.  054), 
BanJe  of  MaiOon  v.  Dmighl  (3  Code  Rep,  4d) ;  Goldtmith  v.  Marpe  (1  Code  Rep.  49), 
Dokt  V.  Piek  (A.  54),  it  was  held  Chat  the  omis^on  made  the  jud^eut  irregu- 
lar, and  liable  to  be  set  aiude  on  motion ;  but  in  AicAnrds  v.  Saetser  (1  Code 
Rep.  117),  Hiig/ua  v.  Mulm}/  (I  Sand.  S3),  Sin  v.  Pnlmer  (3  Code  Rep.  214 ;  5 
How.  383),  Tracey  v.  IhimpKrey  (1  Code  Rep.  N.  8.,  1B7),  aim*Mi  v.  Hoggin* 
(18  Barb.  658;  S  How.  SSJ^iWter  v.  SinCA,  (8  ti.  383),  JfoOTTniw  v.  Jfajwro/Jr. 
T.  (17  Abb.  87),  Ikmy  v.  Boa  (20  How.  315),  the  omission  was  held  not  to  aflect 
the  regularity  of  the  judgment,  but  only  to  entitle  the  defendant  to  are-adjust- 
ment at  the  codt  of  ptaintifF. 

g.  The  question  was  again  brought  before  Ihe  superior  conrt  in  OOmartin 
V.  Smith  (4  Sand.  684),  when  Bosworlh,  J.,  held  (all  the  Justices  of  that  court 
concurring),  that  the  adjustment  of  costs  without  notice,  where  the  adverse 
party  Is  entitled  lo  notice,  does  not  affect  the  regularity  of  the  enfry  of  jvdg- 
menl.  But  the  omtasion  of  notice  makes  the  interlion  of  the  eottt  in  the  entry 
of  Judgment  irregular,  and  liable  to  be  vacated ;  so  also  of  Uie  judgment  roll, 
the  docket  of  judgment,  If  perfected,  and  the  execution  If  issued, 

A,  It  is  irregular.  In  oases  where  the  defendant  baa  appeared,  to  have  the 
coats  adjusted  and  entered  In  the  Judgment  wOJumi  netia  ;  and  it  is  such  an 
Irreffniarily  as  makes  the  entry  of  judgment  Irregular,    "  The  old  practice  of 

Krlecting  ludgmcnt,  and  then jgl vine  notice  of  re-taxation,  cannot  obtain  nn- 
r  the  code.        •     ■  »        *^      The  true  rule  is  laid  down  In  OilmaTtin  v. 
SmiA  (4  Sand.  064) "  (MileMl  v.  SUB.  7  How.  491). 

t.  Power  of  the  clerk.— No  authority  Is  conferred  on  the  clerk  to  tAjml 
costs,  except  in  cases  of  flnsl  Judgment;  but  the  court  may  confer  auch  au- 
thority by  a  cpeclol  reforence  to  himJEekerton  v.  Spoor,  8  Code  Rep.  70 ;  Mor- 
ri*on  T.  /d«,  4  How.  804 ;  Mitdull  v.  WeiterBM,  6  How.  368 ;  IfdH*  V.  DeForrat, 
Id  418).    The  derk  may  tax  costs  cai  maodamus  {Thi  Ftoplt  v.  CWhrrw,  20 
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How.  878),  bat  not  in  special  proceedings,  ae  in  street  opening  cases  (Bt  .FburtA 
Ave.,  11  Abb.  190). 

a.  The  clerk  U  boond  to  perform  aaj  service  lawftlly  required  of  bim  on 
being  paid  his  tee  therefor.  He  caunot  retbse  to  perform  the  service  t.  a.  re- 
fuse to  file  a  Judgment  roll,  because  the  fee  for  some  former  service  remains 
unpaid  {Purds  v.  Fiieri,  IS  Abb.  160). 

b.  The  clerk  should  examine  the  charges,  whether  they  be  opposed  or  not, 
and  should  strike  out  all  disbursements  and  char»«  which,  In  his  judgment 
hare  been  unnecessarily  incurred  [Btlding  v.  Coiiklin,  4  Hotr.  199 ;  Slimion  y. 
Buggint,  16  Barb.  663 ;  9  How.  86).  If  he  has  a  doubt  as  to  the  correctness  of 
ft  charge,  be  should  correct  it  {Eogert  v.  Bogert,  2  Paige,  460). 

A  Has  a  clerk  authority  lo  adjust  interlocutory  costsT  Bemble,  be  has  not 
(Eiekt  T.  If  oAMintra,  7  How.  370 ;  and  see  Van  Shaick  t.  Winnt,  6  (£.  6  ;  Ea»- 
wrA  V.  Oocding,  8  ib.  1).  And  in  MttcMI  v.  ffeWerrett  (6  How.  268),  Hand,  J., 
said, "  Both  partieB  seemed  to  have  acquiesced  in  the  power  of  the  clerk  to  lax. 
IT  that  were  not  so,  the  practice  in  such  cases  might  be  a  little  doubtful.  The 
code  does  not  say  the  clerk  shall  not  lax  or  "  ai^'iii,"  as  it  is  now  denominated, 
except  on  final  Judgqient ;  nor  does  it  establish  a  complete  system  in  all  respects. 
But  the  amendment  to  the  judiciary  act  (Laws  of  1B47,  p.  S4G,  g  88 ;  still  tn 
force  in  Ha  FoutVi  Ate.,  11  Abb.  Iw),  probiblta  the  county  clerk  taxing  cobEil 
except  where  they  shall  be  limited  by  law,  excluaivE  of  uishursements.  And 
it  has  been  said,  the  clerk  has  no  power  to  tax  costs.  Many  of  tlie  profession 
have,  however,  treated  the  clerk  as  a  taxing  officer ;  and  rule  88  [now  67]  re- 
cognizes taxation  of  interlocutory  costs.  No  doubt  the  better  way  is  to  fix 
the  amount  of  costs,  where  that  can  be  done:  and  it  would  be  proper  to  di- 
rect that  process  issue  to  enforce  payment,  which,  in  Uiat  case,  would  isBue  of 
course  afler  twenty  days.  And  if  Uie  sum  cannot  be  ascertained  c 
ly  by  the  court,  I  have  no  doubt  It  can  be  retbrred  to  the  clerk  to  ascenau 
or  adjust  the  amount :  and  1  see  no  reason  why  the  order  may  not  flirthec 
authorize  process  to  collect  the  amount  so  ascertained  (i^opb  t.  ifeviiui,  1  Hill, 
IM)." 

d  Diabniselneiita,  how  itatad  and  varlSad..— TTAot  art  not  aOtmed  at  dit- 
htrKDunti. — Fees  for  serving  subpeenas  ( Vfh^iT  v.  Leiie»,  13  How.  446 ;  Bur- 
lutt  v.We^/aa,  15  id  481)  i  cerliticate  of  service  of  object  of  action  (BWutUd  t. 
WaTriwr,  14  How.  668),  In  an  action  to  recover  the  possession  of  lands,  the 
tarva/or'i/eet,  In  procuring  the  boundaries  of  the  land  (Havnei  v.  Mother,  19 
How.  sie). 

/.  Wliat  ai«  allairsd  as  dlBbunementa. — Disbursements  include  the  ne 
ccasary  expenses  in  executing  a  commission  in  a  foreign  state  (KncA  v.  Galtgrt, 
13  How.  13;  contra,fWjfT.  GriJln,7How.263);  thBteestowitnesses(^^'aIW 
T.  BoikU,  18  How.  91);  certified  copy  order  of  reference  (JVC  v.  Thomai,  10 
How.  31S);  referee's  fees  (id);  fees  for  docketing  judgment,  and  for  transciipta 
(ii):for  service  of  object  of  the  action  (Bsnerfiriv.FaTTin*!-,  14  »i  668);  for 
service  of  summons  (see  onto,  p.  176,  d,  e) ;  printing  a  case  IWHaa  t.  Oarlut,  10 
How,  Bi).  A  reasonable  sum  actually  paid  for  service  of  the  summons,  com- 
plaint or  notice  of  the  object  of  the  action,  by  foy  person  other  than  the 
aheriC,  and  not  exceeding  the  sheriff's  fees  for  the  like  nerrices,  may  be  al- 
lowed as  a  disbursement  [Giue  v.  Priee,  17  How.  S48  ;  9  Abb.  111).  The  affi- 
davit ahoald  show  Qio  reasonabienesB  of  the  charge  by  stating  the  lacts  re 
specting  such  service,    (id.) 

g.  It  ts  proper  to  allow  as  a  dlBbursement  prefer  sums  paid  for  necessaiy 
aearches.  and  copies  of  papers  from  the  clerk  s  office.    (Id!) 

A.  Where  Ihera  are  charges  in  the  bill  for  the  attendance  of  witneBses,  the 
affldavlt  should  state  the  respective  names  and  places  of  abode  and  occupation 
ofliie  witnesses,  the  distance  they  respectively  travelled,  the  days  they  respect- 
ively actually  attended,  and  that  each  of  them  was,  or  was  befieved  lo  be,  a 
material  and  necessary  witness  for  the  party  on  whose  behalf  he  was  subpiB- 
naed(SHU1,6»S;  8  i».  467 ;  6  »i.  876 ;  SHaU.  GSO;  19  Wend.  82 ;  1  Code  Hep. 
N.a4(IOi  6How.468;llMlieai  lajcl.  448i  .ffti^T.  Brwnnon,  10  Abb.glM, 
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Tfaofa  7.  SAmidl,  W  How.  S40).  If  the  advene  pw^  show  that  a  unmber  ol 
tritneBsee  were  not  called  at  Uie  trial,  the  party  asking  for  the  eipeoae  of  their 
attendance  must  eiplain  why  thev  are  not  called,  or  the  expense  of  their  at- 
tendance should  be  disallowed  (SHill,  876;  Mend  v.  Mallo/y,  27  How.  82) 
The  derfc  is  not  then  at  liberty  longer  to  follow  the  ordinary  affidsTit  [,DowKng 
T.  Buih,  e  How.  410).  Allowance  tor  attendance  of  Dou-reudent  nitneases  (4 
Sand.  789). 

a.  Charges  for  copies  of  papers  cannot  be  taxed  unless  it  be  stated  In  the  af- 
fidavit thai  each  copies  were  actually  and  necessarily  made  (br  use  or  used,  and 
tt  must  appear  that  the  disbursements  were  necesaary  and  reasonable  in  amount 
P  R.  8.  653,  §  7). 

b.  Where  postage  or  other  disbnrscmests  are  charged  in  a  bill  of  costs,  each 
item  of  such  dLibnrsement,  and  the  occaaiiin  or  circumstance  of  the  expendi- 
ture BbouUl  be  particularly  specified  (3  Paige,  4S9).  And  where  papers  are 
sent  by  eipreM  instead  of  by  miul,  the  amount  of  carriage  paid,  not  exceed- 
ing what  would  have  been  Xhe  amount  of  postage,  may  be  allowed  {N.  Y.  Tnut 
Go.  r.  Hania,  10  Paige  507).  Eipensca  of  Berving  complaint  (4  How.  38 ;  3  Sand. 
7«). 

«,  Where  the  items  of  disbursement  for  the  attendance  of  witnesses  were  par- 
ticularly Mated  in  the  affidavit  of  disbursements,  but  where  stated  in  gross  In 
the  bill  of  coels,  and  objection  was  made  lo  the  allowance  of  such  items  on 
that  ground, — held,  that  the  objection  was  properly  overruled  {Eagar  t. 
Dartf'vrth,  8  How.  448).  In  a  subsequent  caac  (iSlunnon  v.  Broteer,  2  Abb. 
8TT),  Emott,  J.,  said  he  was  unable  lo  agree  with  Parker,  J.,  in  Magar  v.  TJan- 
forOi^  and  that  the  items  of  disbursements  must  be  slated  in  detail  in  the  bUl, 
and  that  it  was  not  sufficient  lliat  they  appeared  in  the  affidavit  verifying  the 

d.  It  ia  not  material  to  the  adverse  party  whether  the  witnesses  opposed  to 
him  attend  in  obedience  to  a  subpf  na  or  by  agreement,  as  there  is  now  no 

fee  for  the  aervice  ofa  subpteno.  Witnesses  are  entitled  to  their  fees  from  the 
party  at  whoso  instance  they  attend,  whether  they  are  subpcenaed  or  not 
And  it  is  not  necessaiy  that  it  should  be  proved  to  the  clerk,  jin  the  adjust- 
ment of  the  costs,  that  the  witnesses  were  subpcenaed.  Where  no  subpoena 
ia  used  by  a  party  lo  procure  the  attendance  of  his  wilneases,  persons  whose 
fees  he  seeks  to  charge  to  his  adversary  must  be  bis  mtneKt*  in  the  action. 
And  where  no  Bubp<Ena  is  served  on  Ihem  they  cannot  be  considered  his  wit- 
neases,  unless  they  were  examined  as  such,  or  Attended  the  trial  as  his  wit- 
nesses at  hia  request  or  by  agreement ;  such  request  or  agreement  must  ba 
stated  in  terms  in  the  affidavit  of  their  atlendanoe,  or  be  clearly  inferable 
iXiUKttom  {Whaler  ^.Lmee,  12  How.  446 ;  iftrjm^f  v.  Mothtr,  lOKlSia;  7!iafa 
V.  Scftmidt,  25  id.  341}.  A  witness  residing  out  of  the  Btate,  is  entitled  to  fees 
for  the  number  of  miles  he  travels  from  the  boundan  line  within  tlie  State  to 
the  place  ot  trial  (HiiuU  v.  Be/i«neetady  Int.  Co.,  7  How.  142).  This  distanoe 
should  be  estimated  by  the  nearest  usually  travelled  route ;  and  due  regard 
should  be  bad  to  hia  re^dence  in  the  foreign  State,  and  the  place  where,  by 
the  usually  travelled  route,  he  would  come  to  th^  State  1iii&  And  these  (acts 
■hould  be  stated  in  the  affidavit  used  on  taxation.  U  a  foreign  witnees  trsvek 
fivm  his  residence  lo  the  place  of  trial /or  lfi«piiTpoit  of  attending  as  a  wit- 
ness, he  may  then  be  subpmnaed,  and  his  travel  fees  will  be  allowed  as  a  t<»- 
eign  witness.  Otberwlsa,  if  he  attends  the  trial  not  for  the  porpoae  of  being 
a  witness,  although  he  is  subpcenaed  at  the  trial  {Id.  and  see  Hoalmdy,  Lenta, 
4  Johns.  311:  Moullmv,  TowTuend,  IS  How.  806:  Took*  y.  Sehmidl,  25  How. 
841). 

e.  Where  a  witness  waa  duly  eobptenaed  his  trial  fee*  and  one  daya'  attend- 
ance paid  him,  and  he  letl  home  to  attend  pursuant  to  bis  subpmna,  but  re- 
turned without  going  to  the  court  on  learrimg  that  no  court  would  be  held, 
the  parly  subpoenaing  bim  was  held  entitled  to  tax  aa  part  of  his  costs  the  fees 
paid  to  such  witness  (A^  v.  Meada,  20  How.  287). 

/.  A  wltnesg  subpcenaed  at  hia  fempr?rary  residence  orplaeeof  basinea,and 
attending',  Is  entitled  to  mileage  ttaa  the  place  where  aabpceuaed,  if  that 
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place  ia  more  remote  than  his  permsoent  place  of  reoideoce  {Ciirk  v.  StarijioA 
How.  24S). 

a.  A.  vritaess  oot  attending  court  until  after  Uie  caoK  has  been  adjourned 
may  be  entitled  to  hia  tees.    {Id.) 

b.  A  witness  Kctually  attending  in  two  caaes  between  the  lame  parties  ia  ea- 
titled  to  feea  in  both  cases  (Bielci  t.  £rain<in,10  Abb.  804);  and  wbetber  the 
witne«  attend  purauant  to  a  lubpcena  or  voluntary  on  the  request  of  the  par- 
ties makes  no  Terence  (  Fwim  t.  Speir,  18  How.  1S8 ;  Taala  y.  AAmidl,  2S 
Bow.  341). 

e.  An  atton^  of  record,  eiandned  as  a  witness,  Is  entitled  to  a  witness  fee 
fbr  the  day  on  which  he  was  examined,  bat  in  not  entitled  to  mileage  (TaaJ^ 
T.  aeiimidt,  26  How.  841). 

d.  Where  an  issue  is  such  that  the  plaintiffs  attomey  most  know  Iha 
CKiue  will  be  rtftmd  by  the  court,  and  he  has  been  requested  by  the  defend- 
ant's attorney  to  consent  to  refer  it,  and  refnaed,  tb«  court,  at  the  circuit 
orders  it  to  be  referred,  the  plaintiff  on  succeeding  before  the  referee  is  not 
entitled  to  charge  for  witnesaes'  fees  attraidhig  that  circuit  (POco  t.  NaA,  19 
How.  58). 

&  Where  a  defendant  subpcenaed  tereateen  witnenes  upon  an  li«ue  of  for- 
geiT,  which  bad  been  preriously  found  against  him  on  a  former  trial  of  another 
action  presenting  the  same  issue,  when  he  had  examined  twelve,  but  the  court 
on  the  latter  trid  allowed  bim  to  eiamme  five  of  the  seventeen  onJy.—held 
that  he  should  be  allowed  the  costs  of  all  the  seventeen  witnesees  [Lmtrra  y. 
VaO,  5  Abb.  227). 

/.  Wltueaaea'  fee*  tot  attendanoa  of  the  party  aa  a  wltneaa  on  hi*  own 
bebal£ — The  defendant  examined  aa  a  witness  on  his  own  behalf,  in  answer 
to  the  testimony  of  the  assignor  of  the  demand  in  suit,  is  entitied  to  fees  as  a 
witness,  to  be  taxed  in  the  coats  {QueritaU  v.  HiSiard,  3  Abb.  31 ;  and  to  the 
like  effect  Logan  v.  Brookii.  8  Abb.  127 ;  17  How.  39 ;  contra,  PemaH  v.  Pbtier, 
18  How.  278;  (fattw  v.  JJuwefl,  18  W.  Bl ;  t'owv.  iWM,0  Abb.  Ill ;  17  How. 
848)  And  this  is  held  to  include  travel  fees  {Rogen  v.  Ohamheriain,  7  Abb. 
402).  But  to  authorize  a  charge  for  the  attendance  of  a  party  himself  as  a  wit- 
ness, it  should  appear  that  he  attended  »oldu  aa  a  witness  [Hanna  v.  Dexter,  IS 
Abb.  135;  BrouMCT-v.  .fVa!(enlA<(;,aOHow.835|12  Abb.  183).  Ifa  party  to  an 
action  can,  in  any  case  where  he  Is  awom  and  teMifles  aa  a  witness  on  his  own 
behalf,  recover /iJM  ru  a,  wiJnMa  (which  Is  doubted),  such  fees  cannot  be  taxed 
on  the  ordinary  affidavit  To  authorize  the  allowance  he  should  be  required 
to  show  that  he  did  not  attend  as  a  party,  nor  to  conduct  the  trial  of  the  cause, 
that  the  sole  purpose  and  intent  of  hia  attendance  was  as  a  witnesa  (Logan  v. 
Tltomat,  11  How.  ISO) 

g.  If  one  defendant  attends  the  trial  solely  aa  a  witness  for  his  co-def^dant, 
that  defendant  will  tie  entitled  to  charge  the  fee  for  hia  attendance  {Wicker  t. 
Ru*»^,  16  How.  OX) 

h.  Revlsw  of  adjnatment— A  motion  in  the  nature  of  an  appeal  from  the 
act  of  the  clerk  may  be  made  to  the  court  at  special  term  (3  Code  Rep.  34 ; 
WMps^  V.  WiSiamt,  4  How.  SB) ;  and  where  cnsls  are  allowed  to  the  plaintiff 
on  an  adjustment,  by  the  clerk,  to  which  he  hae  no  legal  right,  and  wbich  the 
defendant  cannot  be  required  to  pay  without  a  violation  of  the  statute,  and 
the  court,  at  special  term,  deny  a  motion  to  correct  Uie  adjustment,  an  appeal 
lies  to  the  general  term  (Suyitr  v.  Smith,  %  Boaw.  673) 

i.  The  motion  ahould  be  made  promptly,  and  before  the  costs  are  paid  (Gol- 
lomb  V.  Caidirdi,  1  Code  Rep.  N.  S.  41 ;  6  How.  836 ;  SeharmarJiora  v.  Foft 
For«(,  I  Code  Rep.  N.  8.  400 ;  B  How.  458 ;  Drester  v.  Wieka,  2  Abb.  460). 

J.  On  motion  in  the  nature  of  an  appeal  from  the  decision  of  a  clerk,  allow- 
ing items  in  a  bill  of  costs,  the  affidavit  in  support  of  the  motion  should  show 
that  the  allowance  of  such  items  was  opposed,  and  that  the  items  were  allowed 
under  objection  iFlMptt  v.  Oakt*.  1  How.  105) ;  or  lemble,  that  the  party  was 
debarred  the  opportunity  to  object  {Ooodgear  v.  Baird,  11  How.  871).  On  a 
motion  to  review  the  ai^ustment  of  costs  by  the  clerk,  Welles,  J.,  8^  "  In 
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regard  to  the  items  now  objected  to,  It  ie  not  ahown  that  tliey  were  ptdnted 
out  or  objected  to  before  tlie  clerk :  and  the  obiectloni  now  made  U>  them 
cannot,  thererore,  be  con^dered  "  {Oaglfr  y.  CoaUt,  10  How,  34^  iSrmilr, 
that  on  the  motion,  onlj  the  affldaviu  presented  to  the  clerk  in  support  of 
the  items  objected  to  csji  be  considered  on  the  part  of  the  lespoiident  (Ztvon 
T.  Thomtu,  11  Bow.  ISO). 

A  It  iB  the  dnt7  of  a  party  who  is  distatisfied  with  tha  taxation,  as  to  partic- 
ular ilemg,  to  bring  the  question  la  to  such  itema  directly  before  the  conrt  by 
a  motion  on  his  part,  althoogh  the  adrerse  party  applies  for  a  readjustment 
at  to  other  items  (A^ft  v.  Bogen,  2  Paige.  460). 

h.  If  the  adjoatment  of  coatabv  the  clerk  of  aconnty  conrt  iserroneons,  the 
nmedy  of  a  partr  n^^eved,  Is  W  a  motion  In  that  conrt  in  the  nature  of  an 
appeal  from  the  aecuton  of  the  clerk,  not  by  an  appeal  from  the  Judgment  of 
the  court  {BtaUU  t.  Quo,  IS  Barb.  133). 

B.  On  a  motion  to  readjust  coats  and  for  leave  to  amend  answer,  the  a^nat- 
ment  being  sustained  and  the  leave  to  amend  granted,  the  defendant  wat 
charged  (10  coeits  of  motion  in  addition  to  the  0(Ma  moved  to  be  readjusted 
(Wionk*  V.  Sm,  19  How.  MO). 

«.A4jtistinaiit  ol  oost^  by  Jadge  at  otaambata— The  taxation  of  cuela  other 
than  thoae  In  an  interlocntoir  proceeding,  by  a  judge  at  cbambera  is  clearly  a 
nullity.  The  clerk  is  the  only  officer  authorlzea  by  the  code  to  tax  or  a^ns> 
coets ;  and  his  authority  is  limited  lo  the  Uiation  oT  coata  upon  the  eatrr  of 
Judgment,  or  in  an  interlocutory  proceeding  by  an  order  {Ifetii*  r.  Da  .fbrMt, 
6  How.  418 ;  Van  BcAaide  V.  Wtnne,  H  KJ.  6 ;  Kbnna  t.  DMtr,  16  Abb,  185). 

§  313.  [267.]     CUrWfeea. 

The  clerk  skftll  receive, 

On  every  trial,  from  the  party  bringing  it  on,  one  dollar; 
on  entering  a  judgment  by  tiling  tr&nscript,  six  cent«  ; 

On  entering  judgment,  fifty  cents;  except  in  courts  vhere 
the  clerks  are  salaried  officers,  and  in  sach  coarts  one  dollar. 

He  shall  receive  no  other  fee  for  any  services  whatever  in  a 
civil  action,  except  for  copies  of  papers,  at  the  rate  of  five  cents 
for  every  hundred  words. 

d.  The  fee  of  one  dollar  on  every  trial,  ftom  the  party  bringing  It  on,  ia  not 

enable  until  the  cause  Is  called  on  to  be  heard  (Jfototnfr  r.  Jearangt,  1  Coda 
^p.  41),    Nor  is  this  fee  payable  in  actions  refbred  at  the  drcuit,  and  tried 
belore  refpreea  (BmUm  v.  ShMon,  1  Code  Rep.  134). 

«.  The  clerk  is  not  entitled  to  charge,  In  any  case  whatever,  for  entering  in 
the  rough  mlnntes,  or  in  the  books,  any  rule  or  order.  Where  either  patty 
deaires  acopy  of  an  order,  or  of  any  oUier  paper,  the  clerk  may  charge  for  the 
same  at  the  rate  of  five  cents  for  every  hundred  words.  There  can  be  no  addi- 
tional charge  for  the  certi&cate,  or  for  the  signature  to  the  certificate.  This 
provifiliin  extends  to  every  entry  made,  and  to  every  paper  filed  {R»  Oltrk 
qf  Albany,  3  Code  Rep.  US ;  S  How.  11). 

/.  The  clerk  la  allowed  one  dollar  for  every  trial,  to  be  paid  by  the  party 
bnnging  it  on.  This  extends  to  trials  of  issues  of  law  as  wdl  as  Iraues  or  bet 
(g  352).  The  clerk  is,  therefore,  entitled  tc  this  fee  for  every  cause  actually 
tried  at  the  circuit,  including  demurrers  (ui.l  and  arguments  at  general  term 
on  questions  reserved  (H'AvMt  v,  CurUn,  30  How.  01). 

g.  The  dismissal  of  a  complaint,  on  motion  at  a  special  term,  for  want  of 
prosecution  of  the  action,  is  a  Judgment ;  but  the  hearing  of  tlie  motion  is  not 
a  trial  and  hi  such  a  case  the  cler^  Is  not  entitled  to  a  trial  fee  (ItbfxiufA  v. 
Diek,  8  How.  S3).    See  ante,  p.  455,  i. 
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a.  The  Tee  for  ent«rtDg  jndgmeDt  is  not  ptjraTile  Ult  theiudg^ent  Ii  perfected 
[Clmifi  Cote,  5  How.  1 1).  It  is  chargeable  to  the  party  in  whose  favor  judg- 
ment ia  entered,  althoa^h  he  may  not  recover  costs  [BarjuU  t.  Wuffatl,  fu 
How.  430).  The  f^  beloDga  to  the  clerk,  and  he  may  refuse  to  receive  it 
iSchermerhmTi  t.  Van  Font,  1  Code  Rep.  K.  8.  400 ;  S  How.  458). 

b.  The  fee  bill  In  the  revLsed  statutes,  so  far  bb  ia  relates  to  clerkf^  foe,  U 
repealed  (TAe  People  v.  Supei-viton  of  Muwvt,  15  How.  225). 

e.  The  clerk  before  perfonniog  a 
ment  of  the  fees  for  such  aervlca 
out  inhaling  on  payment  of  the  feea  therefor,  ho  gives  credit  to  the  party  who 
Is  bound  to  pav  them,  and  must  look  to  him  personally  {Pvrdy  v.  Ptters,  23 
How.  828),  ana  the  clerk  is  bound  to  perform  eacii  Berrice  required  of  him  on 
beinz  paid  his  fee  therefor.  He  cannot  insist  that  before  performing  some 
certaiu  service  required  of  him,  he  shall  fiiBt  be  ptid  his  fees  for  some  pre- 
Tious  service  for  which  he  has  given  credit.    (H.) 


%  313.  [268.]     Seferee^ feet. 

The  fees  of  referees  shall  be  three  dollars  to  each,  for  every 
day  spent  in  the  buainese  of  the  reference ;  but  the  parties 
maj  agree  in  writing  upon  any  other  rate  of  cdmpeosatioD. 

See  note  to  Triaibsr^ertei,  p.  SOI,  a,  ante. 


§  31  i,  [369.]     Costs  on  postponement  of  trial. 

When  an  application  shall  be  made  to  a  court  or  referees  to 
postpone  atrial,  the  payment  to  the  adverse  party  of  a  anm 
not  exceeding  ten  dollars,  besides  tiia  fees  of  witnesses,  may  be 
imposed,  as  the  condition  of  granting  the  postponement. 

d.  Where  &  party  obtains  the  postponement  of  a  trial  to  a  subsequent  term 

.  _» __  .,. ,  .-_jg  moved  for  trial,  on  hia  omission  to 

nsist  on  baving  the  trial  proceed ;  or 
,  t  will  compel  payment  [BuUieUy  v.  E»- 

1.  87G).    The  application  for  tlie  coets  must  be  made  without  do- 
lay,  or  the  right  will  l>e  deemed  to  be  waived,    (lb.) 

t.  The  costs,  on  postponing  a  cause  at  the  circuit,  cannot  exceed  $10,  be- 
sides the  fee  of  witnesses  {Noxon  v.  BenOey,  0  How.  418).  The  case  of  Mitehta 
v.  WaltneU  (ib.  36fi),  does  not  apply  to  a  postponement  under  this  section. 

/.  The  costs  should  be  paid  immediately  alter  they  are  ascertained,  with- 
out waiting  for  any  demand  |19  Johna.  270).  If  the  tnal  l>e  postponed  at  tha 
defendant's  request,  on  condition  of  his  paying  costs,  if  the  condition  is  not 
complied  with,  the  plaintiff  may  proceed  to  tnal  [5HiU^S16);  or  the  court 
will,  if  the  pl^tiff  bas  lost  the  opportunity  of  gi^g  to  tnal,  enforce  payment 
of  the  costs  br  attachment  (18  Wend.  S09].  The  circuit  judge  cannot  make  a 
direct  order  for  the  payment  of  the  costs  (S  Hill,  fil6). 

g.  Where  the  court  ordered  a  cause  postponed  tbr  the  term,  at  defendant's 
instance,  on  payment  of  costs,  wiUiln  twenty  days,  or  that  plaintiff  have  judg- 
ment. It  was  aeld  that  on  default  made  in  payment  of  the  coats,  the  plaintiff 
might  take  Judgment  (S  Hill,  446). 

A.  In  a  case  since  the  code,  the  trial  was  postponed  on  payment  of  cosU 
The  defendant  neglected  lo  pay  the  costs.    The  court  denied  a  motion  for  an   . 
■ttachment  to  enforce  the  payment  {Vre^nd  v.  BughM,  2  Code  Bop.  4^ 
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%  315.  [270.]  (Am'd  1849,  1857.)  Enisting  auita.  CosU 
on  a  motion. 

CoEfs  may  be  allowed  on  a  motion,  in  the  discretion  of  the 
court  or  jadge,  not  exceeding  ten  dollars,  and  may  be  abaolate 
or  directed  to  abide  the  event  of  tlie  action. 

a.  'Wban  ooat*  aro  allowd. — Where  tbe  notice  of  motion  Btates  that  the 
moTing  party  will  ask  for  certain  relief,  tiuire  than  tbe  court,  on  the  bearinir  of 
the  motion,  decide  he  Is  entitled  to,  he  is  not  entitled  to  coots  {WMpj^  y.  WS- 
Uan*,  i  How.  28 ;  Steam  NatwatioTi  Oo.  v.  Weed,  8  id.  60 ;  PtajuM  t.  White,  id. 
88 ;  OcrrUrK  v.  Qtorge,  2  Ahb.  465)  And  where  the  notice  of  motion  aaks,  in  the 
alternative,  for  two  different  modes  of  relief,  one  of  which  ttie  part^  Is  not 
entitled  to,  costs  of  opposing  the  motion  will  be  allowed  to  the  opposite  part; 
(ArulA  V.  Janee,  2  Code  Rep.  S3). 

b.  The  application  for  judgment  under  section  247  is  a  motion,  and, "  whether 
tbe  application  Umsde  to  a  jadge  out  of  court  or  in  court,  tbe  plaintiff  raav 
\te  allowed  the  costs  of  a  motion.  *  •  •  *  If  the  pleading  ia  adjudged 
fiirolous,  the  party  seeking  to  be  relieved  fh>m  it  will  ordinarily  be  entitled 
to  the  costs  of  the  application.  If  the  application  fiiils,  the  party  whose  plead- 
mg,  though  attacked,  has  been  sustained,  will  be  entitled  to  the  coets  of  de- 
fending it "  (ffouM-T.  Carjienier,  7  How.  98). 

e.  In  all  motions  to  change  the  place  of  trial,  where  costs  are  asked  for  by 
the  notice,  coets  to  abide  tlie  event  will  be  allowed  (iVorfAreip  v.  Fan  Dmuen, 
e  Code  Rep.  140;  a  How.  134). 

d.  Before  tb         

unless  such  n    .      . 

right  in  tbe  cause  i  or  unless  the  J  were  awarded  by  way  of  puiiiBhment(Jiiiwfri 

V.  Soaker,  1  Barb.  71). 

t.  The  court  will  in  future  be  disposed  to  grant  costs  to  the  successibl  party 
in  motions  involving  the  constmction  of  the  code  (Dolatr  v.  GUmok,  8  Code 
Bep.  153.) 

/.  Where  the  objects  of  motions  in  two  or  more  actions  are  alike,  there 
should  be  but  one  set  of  papers,  and  costs  of  only  one  motion  will  be  allowed 
{Htimfager  v.  Harnfager,  fl  How.  13).  The  defendant  has  made  two  motions, 
when  relief  could  have  been  obtained  by  one.  Ue  must,  therefore,  pay  {10 
costs  of  opposing  these  motions  (MiteMlY.  We»tert>M,  S  How.  268,  811). 

f.  On  a  motion  for  a  new  trial,  the  court  may  grant  the  coets  of  a  molirai, 
not  exceeding  (10  (Fi&ruu  v.  8/ieridan,  9  How.  419 :  Jaeket  v.  Jadd,  18  How. 
S85). 

A.  The  court  will  impose  costs  on  all  parties  who  commit  Irregolirmea 
{Beeeht.Smthworth,  9  Bsxb.7S;  1  Code  Rep.  99;  EM>g  v.  Kloek,  2 16.  28}. 

I.  In  Saratoga  and  W.  R  R  Co.  v.  MeOoy  <9  How.  841),  Allen,  J.,  denied 
costs  of  the  motion,  "  as  none  are  asked  fbr  in  the  notice."  Bo  In  4  Abb.  235 
a  notice  asking  for  other  relief  waa  held  to  include  coats  {Fakoaer  v.  TJoo^A, 
8  Code  Rep.  71). 

j.  In  Bovine  v.  AnSumy  (13  How.  801),  Brown,  J.,  held  that  this  aectimt 
applied  only  "  to  sucb  motions  as  are  litigated,  or  which  require  the  prepar*- 
tfon  and  service  of  papers  and  notice  npon  the  adverse  party,"  and  not  to 
snch  motions  as  "  applications  for  s  reference,  fbr  judgment,  for  confirmation 
of  a  report  of  sale,  in  cases  where  there  is  no  appearance,"  In  that  caae,  the 
actiQn  being  (o  foreclose  a  mortgage,  the  plaintiff,  on  taking  the  usual  order 
to  compute  the  amoont  due,  inserted  in  the  order  a  direction  allowing  (10 
for  the  costs  of  the  motion,  and  in  the  judgment  inserted  a  direction  that  they 
recover  (10  for  the  costs  of  the  motion  for  juctgment,  and  tbe  further  sum  oi 
(10  for  the  cost  of  tbe  motion  to  confirm  tbe  sheritTs  report  of  sale.  These 
Wiree  several  sum  of  (10  were  included  in  the  plaintiff's  bill  of  costs,  and 
allowed  bv  the  clerk.  On  motion  of  defendants,  Brown,  J.,  struck  oat  those 
items,  with  (10  costs. 
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o.  In  Wtdci  T.  BotMKiek  (12  How.  ITD),  BaniB,  J.,  bbtb,  "  I  should  Bot  have 
thought  this  h  proper  case  for  cbarging  uie  deferuiUnU  with  the  costB  of  the 
motion,  were  it  not  for  the  fa>ct  that  they  have  themselves  claimed  aach  costs 
without  presenting,  in  their  own  papers,  a  case  which,  under  any  drcum- 
stances,  would  have  entitled  them  to  costs.  The  motion  must  therefore  be 
denied,  tcith  costs." 

b.  Costa  of  a  motion  are  discretiouarr,  and  cannot  lie  interfered  with  on 
qtpeal  {Dentiiim  v.  Dtmatan,  9  IIow.  346). 

e.  Order  ahonld  determine  omoimt  of  coat& — '*  The  amount  of  COBis 
upon  interlocutory  proceedings  abould  be  fixed  in  the  order  which  awards 
them.  In  cases  where  a  party  is  required  to  pay  costs  as  the  condition  of 
granting  him  a  tavor,  the  order  should  specify  the  amount,  or  designate  some 
officer  to  settle  Uie  amount.  It  is  usuiil  In  such  cases  to  provide  in  the  order 
that  the  costs  shall  he  fixed  by  the  cleric,  or  by  one  of  the  justJces  of  the 
court,  or  by  a  county  Judge"  [Van  Schaidc  v.  TFiniM,  8  How.  8 ;  see  i  How, 
S8S ;  8(M ;  Id  How.  SOI,  overruling  Thomat  v.  dark,  &  Uow.  375 ;  1  Code  Rep. 
N.  B.  71). 

d.  Where  no  provlsioii  Is  made  in  an  order  at  a  general  term  for  the  taxa- 
tion of  the  costs  to  be  paid  as  the  oonditlon  upon  which  the  party  is  to  bare 
the  benefit  of  the  order,  the  proper  practice  is  to  apply  at  a  general  term  for 
a  modification  of  the  oitler,  so  as  to  fix  the  amount  of  costs,  or  direct  the  pay- 
ment of  such  amount  as  shall  be  fixed  by  some  officer  designated  for  that 
purpose  (Jil  /  and  ElbwortA  r.  Gooding,  6  lO.  1). 

«.  By  laws  of  1840,  p.  883,  g.  15,  "  All  ordere  awarding  costs  upon  Rantliif 
or  denying  special  motions,  sball  speufy  the  amount  of  such  costs?'  This- 
provision  is  supposed  to  be  still  in  fbrce  (FbiOim  7.  Ihughlm,  i  Code  Kep.  14  j 
Lvtuu  V.  Johnaon,  1  Code  Rep.  N.  S.  801 ;  8  How,  188). 

/  Where  a  motion  has  been  granted  or  denied,  and  nothing  is  said  about 
costs  in  the  order  deciding  it,  the  clerk  can  make  no  allowance  for  costs  of 
BDcb  motion  in  the  final  costs  of  the  action.  The  code  provides  for  no  costs 
of  motion,  unless  the  same  are  allowed  and  the  amount  fixed  by  the  court  on 
the  decision  of  the  motion  (MorrUon  v.  Ide,  8  Code  Rep.  27  \  4  How.  805 ; 
Van  Wyek  v.  ABdger,  4  How.  1S4 ;  MiUMl  v.  WeOendt,  S  ib.  265-811 ;  HMU 
T.  lie  ForsH,  ib.  413). 

g.  An  appeal  fi'Om  an  order  at  chambeni  is  a  motion;  and  where  no  coels 
are  awarded  on  tiie  decision  of  such  an  appeal,  none  can  be  allowed  {8aaig»  r. 
Darrea,  4  How.  74).  And  where  the  court  order  that "  no  costs  be  allowed  " 
npon  granting  a  molloc  in  an  interlocutory  order  (dissolving  an  injunc^n), 
and  the  party  in  whose  f^vor  the  motion  is  granted  fluallj  succeeds  in  the 
suit,  costs  for  such  motion  cannot  be  allowed  with  the  general  costs  of  the 
cause  (Fan  Wyck  v.  AUiger,  4  How.  IB4). 

h.  Coats  on  order  by  defonlt — Where  notice  of  motion  did  not  state  that 
the  moving  party  would  ask  for  costs,  but  concluded  in  the  ordinary  form  by 
stating  that  the  moving  party,  the  defendant,  would  apply  for  such  other  and 
&rther  order  in  the  premises  as  the  court  may  deem  proper  to  grant,  the  plain- 
tiff did  not  appear  to  oppose  the  motion,  and  the  defendant  took  an  order  by 
default,  which  order  gave  ciats  of  the  motion  to  abide  the  event  of  the  snit. 
It  was,  on  motion  to  strike  out  aa  irregular  so  much  of  said  order  aa  allowed 
costs,  held,  that  under  the  wordH  o&klng  for  such  other  order,  the  party  could 
not  take  costs  of  the  motion  {^onkrop  r.  Van  Deiam,  3  Code  Rep.  140;  6 
Bow.  134 ;  Bantu  v.  MafeaUnt,  2  Barb.  874 ;  see  however,  S'aUtmtr  t.  ITboppel, 
3  Code  Rep.  71). 

t.  Coats  on  a  motion  and  Interloontory  ooata,  how  oollected.*— The  pro- 
Tlslons  of  law  for  ci)llertlnB  Interlocutory  costs  are  not  repealed  by  the  code 
Wueca  T.  Jokiixm,  1  Code  Rep.  N.  8.  301 ;  6  How.  121 ;  PoOan  t.  BougMon, 
8  Code  Itep.  14).    And  theae  proviavons  are, — 

j.  Laws  of  1840,  p.  8S3,  §  IS.  "  All  orders  awarding  costa  upon  granting  or 
denying  speclsl  motions,  shall  specify  the  amount  of  such  costs ;  and  where 
the  order  for  the  payment  of  such  coats,  or  any  sum  of  money  upon  a  ep«(^ 
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moUon,  is  not  condttlonft],  a  precept  to  enforce  p&fment  of  sach  costs  or  mm 
of  money  may  be  Issued  without  any  demand  or  application  to  the  coon." 

a.  Laws  of  1847,  p,  481,  %  2.  "  No  peraon  shall  be  imprigoned  for  the  non- 
poymeut  of  interlocutory  coals,  or  for  contempt  of  court  for  not  paying  costs, 
except  attorneys,  aolicitora,  and  couneellors,  and  officers  of  court,  wlien  or- 
dered to  pay  coats  for  misconduct  as  such,  and  witnesses  when  ordered  lo  pay 
costs  on  an  attachment  for  non-attendance  (g  8).  Process  In  the  nature  of  & 
fi^faeiat  agunat  personal  property,  may  be  issued  for  the  coUaction  of  auch 
costs,  founded  ou  eucb  order  of  court. 

b.  If  coats  on  a  motion  are  not  pdd  within  twen^  days,  no  previous  de- 
mand is  necessarr  prior  to  Issuing  an  execution  in  the  nature  of  a  JL  /a.  for 
their  collection  {MUeluS  \.  WeXerveU,  6  How.  aOB ;  affirmed,  i±  311 ;  Wet- 
mU  r.  Si:Au;&,  3  Abb.  468 :  13How.l91).  Thecaseaof  fiwinf  T.<?nwf  (4How. 
33);  SeterKm  y.  i^aor  (ib.SSl);  ao  far  as  tbey  hold  a  demand  neceaaary  before 
process  can  iesue,  overruled.    (J6.) 

e.  The  act  of  1847  "does  not  apply  to  those  cases  of  contempt  where  a  party 
may  be  fined  for  any  misconduct  productive  of  an  actual  loss  or  injury  to  the 
Other  party  "  (ticinpWm  v.  F^ibgerald,  2  Barb.  888). 

d.  Procesa  in  the  nature  of  a  Jleri  faeia*  cannot  be  issued  to  collect  coats 
allowed  by  an  order  made  In  aupplementary  proceedings,  because  such  an 
order  is  not  an  order  of  (At  eimrt,  but  onlv  of  the  Judge  or  officer  before  whom 
the  proceeding  ia  pending  {Hfihatm-  v.  #ii»,  11  How.  44S). 

e.  The  costs  of  an  application  for  judgment,  when  made  upon  the  whole  of 
the  pleadings,  relating  to  all  or  only  one  of  the  alleged  causes  of  action,  are  lo 
ttecollecied  as  part  of  the  judgment  Thus,  where  the  defendant  demurred  to 
one  of  several  causes  of  action,  and  judgment  on  account  of  the  frivolousneBS 
of  the  demurrer  was  ordered  for  tlie  plaintiff,  with  liberty  lo  the  defendant  to 
amend  on  payment  of  coals,  the  defendant  appealed  to  the  general  term,  where 
the  decision  waa  affirmed  with  flO  coats  of  the  appeal,  and  unless  the  defend- 
ant paid  the  costs,  Ac  Chen  the  plaintiff  was  to  have  judgment.  The  defend- 
ant not  desiring  to  amend,  refused  to  pay  the  coats,  and  the  plaintiff  moved 
for  leave  to  tssne  a  precept  for  their  collection ;  his  mo^on  was  denied,  and  it 
was  held  that  the  costs  must  be  inserted  in  the  judgment  ro1],and  collected  as 
part  of  the  costs  of  Uie  action  ( Wetlfy  t.  BenneU,  6  Abb.  13). 

/.  "What  are  Intertooutorr  coatm.— Where  one  of  several  defences  is  de- 
mtured  to  and  the  demurrer  is  sustained  with  liberty  to  Uie  defendant  to 
amend  on  payment  of  costs,  if  the  defendant  does  not  amend,  the  coats  of  the 
demurrer  are  not  interlocutory,  and  ars  not  collectable  by  precept  {Moot  or 
Mora  V.  Sun  Mui.  InM.  Co.  22  How.  SO ;  IS  Abb.  304 ;  Palmer  v.  Smedlej/,  13 
Abb.  185).  Interlocutory  costs  are  those  of  some  proceeding  intermediate  the 
commencement  of  the  action  and  its  final  decision  ( Ptire&ue  y.  BMnoi,  16 
Abb.  108). 

§  316.     Costs  agairist  infant  plaintiff . 

"Wlien  costs  are  adjudged  againet  an  infant  plaintiff,  the 
guiii'dlau  by  vhom  lie  appeared  in  the  action  shall  bo  respon- 
eible  tlierefor,  and  payineut  thereof  may  be  enforced  by  attach- 
ment 

§  817.  (Am'd  1851,  1852.)  Costs  in  an  action  hy  or  against 
an  executor  or  administrator,  trustee  of  an  express  tntst,  or  a 
person  expressly  authorized  hy  statute  to  sua.  Referents  of 
claim  against  a  deceased  person.    Security  for  costs. 

(t.)  In  an  action  proeeciited  or  defended  by  an  execntor, 
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administrator,  trustee  of  an  ezprees  trust,  or  a  person  expressly 
authorized  by  statute,  costs  shall  be  recovered,  as  ia  an  action 
bj  and  against  a  person  prosecuting  or  defending  in  liia  own 
nght;  bat  such  coats  shall  be  chargeable  only  upon  or  col- 
lected of  the  estate,  fund,  or  party  represented,  unless  the  court 
shall  direct  the  same  to  be  paid  by  the  plaintiff  or  defendant, 
personally,  for  mismanagement  or  bad  faith  in  such  action  or 
defence.  But  this  section  shall  not  be  construed  to  allow  costs 
against  executors  or  administrators,  where  they  are  now  ex- 
empted therefrom  by  section  forty-one  of  title  three,  chapter 
six,  of  the  secoiid  part  of  the  revised  statutes.  (2.)  And  when- 
ever any  claim  against  a  deceased  person  shall  be  referred, 
pursuant  to  the  provisions  of  the  revised  statutes,  the  prevail- 
ing party  shall  be  entitled  to  recover  the  fees  of  referees  and 
witnesses  and  other  necessary  disbursements,  to  be  taxed 
according  to  law.  (3.)  And  the  court  may,  in  its  discretion, 
in  the  cases  mentioned  in  this  section,  req^nlre  the  plaintiff  to 
give  security  for  costs. 


•T  tram  hia  principal  or  eetiui  otw  iruit,  all  necessary  and  reasonable  ci 
and  expcDSes  paid  or  incurred  by  him  in  good  faitb.  as  nurcCy  or  trustee  in  the 
proseculiun  or  defence  in  goud  mitb  of  any  action  by  or  agalnat  any  assignee, 
executor,  administrator,  or  other  trustee  as  such  (Laws  186S,  ch.  611,  §  8). 

b.  Asflignecs,  trustees,  and  receiTera  stand  in  the  same  poailion  as  execu- 
toTS,'and  adtninislrators,  as  to  their  liability  for  costs  (St.  JsAn  v.  Itonilwu,  9 
How.  844). 

e.  Tnwteea  of  an  axproaa  Irrut  vrithln  thla  aeattoii. — A.  general  aadenee 
fbr  the  benefit  of  creditors  (OunniTighnm  t.  MeOregor,  13  How.  805;  6  Duer,  S48). 
A  person  who,  pending  the  action  became  assignee  of  one  of  the  plaiotillb, 
l^  BD  assignment,  Uie  object  of  which  was  to  indemnify  him,  ths  assignee, 
from  all  loss  by  reason  of  havic?  iniloned  and  guaranteed  the  notes  of  aucli 
plaintiff  (Ganger  v.  Sudnon  R.  R.  R  Co.,  7  Abb,  355  ;  see,  onto,  p.  119,  *.)  An 
action  brouglit  on  behalf  of  a  bank,  in  the  name  of  its  president,  is  not  an  act- 
ton  prosecuted  in  another's  right  so  as  to  excuse  the  plaintifi',  failing  in  Iha 
action,  from  paying  costs  [LoiMrre  v.  Fail,  S  Abb.  239\ 

d.  Bxeontor  plwlntiff  fsoata  against — A  plaintiff  who  sues  as  executor, 
on  Judgment  being  rendered  against  him,  is  hable  for  coals,  either  personally 
or  to  be  paid  by  the  tslate,  in  all  cases  where  one  suing  in  his  own  right 
would  pay  costs  {Curiit  v.  i>u«o7i,  4  Band.  719  ;  Woodrufy.  Cook,  14  How. 
481).  It  is  only  in  actions  again»t  executors  or  admin istrniors,  not  in  actions 
bff  them  that  any  exemption  from  costs  is  provided  for  {Foe  v.  Fox,  22  How. 
453). 

A  Where  one  suing  in  autre  drail  has  commenced  a  wrong  suit  by  mistaho, 


IS  ascertained  that  it  would  be  useless  to  proceed  in  consequence  of  foctS 

.._  J- 3  1 ,>,  , — iited  to  discontinue  with —  " 

'aiee,  83  ;  see  Reeder  v.  S 
848;  and  Ptonw  V. /TiE,  3 .Johns.  34B-,  cited  and  uppTTivcA,Sl.Johnv.Deni- 


Bubaequently  discovered,  he  will  Iw  permitted  to  discontinue  without  the  pay- 
'  -' '  '- -7.  sieiiibnnner,  1  Paiee,  83 ;  see  Reeder  v.  Se^ey,  4  Cow. 


m,  9  How.  345).    See  pott  in  note  It 

/   BxBcntoT,  Ac.  defendant — costs  againat.— To  entitle  a  plaintiff  to 

ctuirge  an  esecutor  defendant,  with  the  costs  of  the  action,  he  must  eetabUA 
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meat  of  It  was,  (1)  nnreaBoiutblj  oegtected,  or  (3)  unreasonably  resisted,  r 
that  the  Gxecntor  leftised  to  reitr,  asproTided  by  the  statute  [3  R  S.M>,S)4l] 
BuekAmit  t.  Hunt.  16  How.  407 ;  SngiUr  v.  Toung,  i  How.  317 ;  Vaa  Vleek  v. 
BuTTougRt,  Q  Barb.  Sll :  Fart  v.  Gooding,  9  uf.  389  i  Bnitctt  v.  Lane,  1  Barb. 
eiO ;  BvUock  y.  A^pordiu,  1  Denio,  276).  An  executor  dc/'<ndar.(  ia  not  liable 
for  coats  for  omitting  to  advertise  for  the  presentment  of  claims  {Sat/der  t. 
Toung.  4  How.  317;  Van  PToi  t.  Barrottghx,  S  Barb.  841 ;  23  Wend.  571 ;  S 
HU],  S8fl). 

s.  Where  an  action  Is  commenced  agt^nat  an  inteatate  Ln  hia  life-time,  and 
after  bis  deatU  is  by  order  continued  against  bis  adminisratora  parauant  to 
section  121,  if  the  plaintiff  succeed  tie  is  entitled  to  coats  a^inst  the  estate 
{Lt^n  T.  W«^  16  How.  385  ;  Beiudiet  y.  Cafft,  8  Duer,  669),  if  the  verdict  be 
one  which  would  have  entitled  Ibe  plaintiff  to  recover  cosla  of  the  oripnal 
defendant  if  living,  (/d.)  The  exception  in  thia  section  (317)  refeia  on^  to 
actions  Bomm»aoed  against  ezecutora,  Ac,  not  to  an  action  commenced  against 
a  testator  and  continued  against  bis  executor  (Id.  Tindali  v.  Janei,  11  Abb.  258 ; 
19  How.  4fl9).  In  MeCaTin  v.  Bradieg,  16  How.  79,  the  general  term  in  tha 
first  district  held  that  where  an  action  is  commenced  against  a  defendaut,  and 
fitndenU  lite,  be  dies  and  bis  administralnrs  are  substituted  as  defendants,  and 
the  action  is  continued  against  them  without  any  presentment  of  tlie  claim  to 
the  defendants,  the  admluistrators,  that  the  plaintiff  succeeding  in  tbe  action 
(for  less  however  than  be  claimed),  could  not  recover  costs.  &  a  subsequent 
case  MiicM  v.  Mount  (17  Abb.  213),  the  New  Yorlt  Common  Pleas  followed 
the  case  of  Lama  r.  WoodilS  How.  385),  and  lield  that  tha  provisions  of  3 
Rev.  8tat.  90,  g  41  do  not  affect  actions  brought  against  a  testator  or  intestate 
in  bis  lifetime  and  revived  by  his  eiccutora  or  administratora. 

6.  When  in  an  action  npon  a  promissory  note  brought  against  the  representa- 
tiveaof  a  di^ccased  joint  debtor  upon  the  insolvency  of  the  survivor,  in  which  the 
Burrivingjoint  debtor  was  made  a  co-defendant,  and  a  recovery  had  in  fuvor 
of  the  plaintiff,— held  that  the  plaintilT  was  entitled  to  recover  hia  costs  (Fiiriti 
T.  i^ial;,  QHow.  201). 

e.  Offar  to  reier.— Tbe  c^er  to  reter  may  b»  by  parol  (Lanning  v.  Saarti, 
9  How.  4S4V 

d.  Dfaqntod  olaim. — A  disputed  claim  cannot  be  tried  by  the  Surrogate 
(Andreiea  v.  WaOiga,  J7  How.  383 ;  Duaottcas  v.  Rk  of  WatKinglon,  34  Bart).  60). 

e.  UnrwaaonnblB  reatatanoa. — A  claim  cannot  be  said  to  be  anreaaonably 
related  where  on  the  trial  it  ha«  been  materially  reduced  (OuiMttnir 
GrtiHaltaixk.  9  How.  860 ;  OomtUxk  v.  Olnuttad,  6  id.  77 ;  Buek/uml  v.  Jiunt,  IB 
id.  407 ;  and  cases  there  cited).  A  reduction  from  |1,000  to  (350,  or  from 
9S,000  to  13,000  ia  a  material  reduction .    (Id.) 

^A  claim  against  an  estate,  cannot  be  said  to  be  unreasonably  related 
^to  'be  credit  was  originallv  giren  and  the  amount  charged  to  a  third  per- 
son, but  on  the  hearing  prorea  to  be  for  the  benefit  of  tlie  deceased  (Ooniloei 
V.  OlnaUad,  8  How.  77) ;  nor  where  the  administratrix  had  good  reason  to  stip- 
pose  there  was  a  valid  defence  to  the  claim  in  whole  or  a  material  part  of  it, 
and  that  probably  the  defence  interposed  would  have  lieen  succcBafbl  if,  at  the 
trial,  she  could  Ijave  procured  her  witness  (Slephenton  v.  Clark,  13  How.  283). 

g.  TTm-easonablD  neglect — Where  a  claim  was  presented  thirty-four  days 
after  the  Issuing  of  letters  testamentary,  and  was  put  in  suit  fifteen  days  after 
Its  presentment,  held  that  it  hud  not  been  unreasonably  neglected  ( BtiekJionl  t. 
Bant  16  How.  407 ;  and  see  BlepheTOon  v.  Clark,  12  id  362 :  Rtit*^  v.  Lane, 
1  Barb.  519 ;  tbrt  t.  Qoodi/y,  9  Barb.  888 ;  Enapp  v.  CTurtis,  B  Hill,  386). 

A  Refiual  to  refat. — In  order  to  charge  an  estate  with  costs,  on  the  ground 
of  a  refuaaJ  to  refer  a  claim,  it  must  appear  affinnatlrely  Uiat  there  woa  a 
r^Mal  by  the  legal  representative  to  reier.'  Where  the  claimant  said  to  tha 
administratrix,  on  presenting  hia  account,  "  I  don't  want  any  trouble  about  It, 
as  we  have  always  been  good  friends,  and  I  am  willing  to  hare  the  acconnt 
referred  to  some  diMntereeted  persons,"  and  she  replied,  "  I  hope  there  will 
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be  no  trouble  aboat  it ;  snd  I  will  see  G«OTge  [her  son]  ftbont  it ; "  imd  on  the 

ume  day  a  aummoiu  on  the  clftim  ivos  pat  Into  tbe  BUcriff'B  bauds,  but  not 
served  until  some  foarteen  days  aflerwai^, — held  that  it  was  oaturikj  tliat  tha 
admlDiBtratris  ibould  underalknd  that  a  zeneral  leaving  out  of  the  matter  in 
the  nature  of  an  arbitration  was  intended,  instead  of  a  strict,  legal  reference 
nnder  tlie  statute  ;  besides,  there  wus,  in  &ct,  no  rtfiucU  to  refer  (stephentim  t. 
Olark,  13  How.  362).  Tlie  refusal,  bj  eiecntors,  to  refer  a  claim  against  tbe 
estate,  may  be  either  by  the  rejection  of  an  offer  to  refer,  made  by  tlie  cred' 
itor,  or  by  some  equlTiuent  act  on  their  part.  An  unqualifipd  rejection  of  tha 
claim,  unaccompanied  with  an  offer  to  refer,  is  equivalent  to  a  refusal  to  refer 
(F!>r(  T.  Gooding,  9  Barb.  383 :  see,  however,  wliat  is  s^d  as  to  that  case, 
Buek/iout  V.  Hunt,  16  How.  413).  It  ia  not  enough  to  show  that  tlie  adminis- 
trator refused  to  arbitrate  [Swifl  v.  Blair,  12  Wend.  278).  Nor,  where  a  cl^m 
was  presented  to  one  of  several  exoculora,  which  he  disputed,  but  declined  to 
refer,  saying  be  wisticd  to  consult  his  co-executors  before  doing  so,  and  tt)e 
creditor,  without  waiting  a  reasonable  time  for  that  purpose,  commenced  « 
salt  (Knapp  v.  OurUs,  6  Hill,  880).  An  nnquollfied  rejection  of  the  claim, 
unaccompanied  with  an  offer  to  refer,  is  not  equivalent  to  a  rrfbsal  to  refer 
{Pnmd*  V.  WAiton,  15  How.  S04 ;  eonlra.  Fori  v.  Gooding,  9  Barb.  894 ;  but  see 
le  How.  412).  A  creditor  having  a  claim  against  executors,  &c,  who  derires 
a  reference,  mnst  move  first ;  he  must  offer  to  refer,  and  notll  he  does,  the  exe- 
cutors, Ac.,  cannot  be  aaid  to  reflise  to  refer  (Proudev.Whilon,  M  How.  804). 
It  is  not  sufficient  for  the  executjirs,  &c.,  to  offer  to  refer  the  claim  to  tfarea 
referees  named  by  themselves  If  such  an  offtr  is  rejected,  and  the  claimant 
proposes  that  the  parties  shall  appear  before  the  sutrogato,  to  have  referew 
■el  cied,  the  executors  must  accept  such  offer  to  save  the  liability  for  coetB 
(ftn-Aam  v.  Biplq/,  16  How.  313). 

a.  Wtiat  cldms  the  executors  are  not  bonnd  to  refer  (SandtY.  On\fl,.18  How. 
438 ;  Franeuca  v.  FUeh,  26  Barb.  130). 

b.  Actionsondisputedclalmneednot  be  within  dz months (JDeBMr-T.OlMqr, 
19  Barb.  149). 

e.  Costs  against  the  estate  will  be  allowed  to  «.  creditor  who  sncceeds  in  an 
action  against  on  executor  or  administrator  on  a  claim  the  payment  of  whidi 
ma  onrvasonabiy  resisted  (Boyd  v.  Wilkin,  23  How.  137). 

d.  In  suits  againit  executors,  or  administrators,  trustees  of  express  tniali, 
Ac.,  the  pluntiff  cannot  Include  costs  in  his  Judgment  without  obtaining  leave 
of  the  court  (Jfcrwreauv-if^AT-u,  12  How.  ROl;  Woodrufv.  Gook,  14  How.  461; 
JfitrA  V.  lltimg,  4  Bosw.  814).  If  coats  are  included  without  leave  of  the 
conrt  they  will  on  the  defendant's  motion  be  striclicn  ont  (Snyder  v.  Founy, 
4  How.  217).  Badk  leave  may  be  given  at  the  trial  or  upon  a  motion  subse- 
quently made  for  the  purpose  {Laming  v.  Coi^,  S  Code  R  £461.  Where  a  mo- 
tion for  costs  against  executors  or  admlnistrBtors  is  made,  st  a  term  of  the 
court  not  held  by  the  same  Judge  before  whom  the  trial  was  had,  the  cei^ 
tiflcate  of  the  Judge  before  whom  the  trial  washad  must  be  presented,  show- 
ing what  facts  bearing  on  tlie  question  of  costs  appeared  on  the  trial.  Wliether 
where  the  motion  for  costs  is  made  at  a  term  held  by  the  same  Judge  who 
presided  on  the  trial,  any  certificate  is  necesssry,  query  ?  {I^rkhiU  v.  HiUTOan, 
12  How.  353).  A  certificate  of  the  referee's  that  the  claim  was  "  unreasona- 
bly resisted,"  is  no  evidence.  (lb.)  But  the  better  course,  it  is  said,  is  to  pre- 
sent a  certificate  of  the  referee,  of  what  toolc  place  on  tlie  Irlal  (Meriereau  y 
Byeru,  12  How.  308). 

e.  Under  §317  of  the 
Hevlsed  Statutes  (3  R  I 
prosecuted  by  him  in  his  representative  capacity,  tbe  defendant  recoren 
Ctntsasamatter  of  course,  to  be  colJected  out  of  the  estate  represented,  but 
the  defendant  cannot  enter  Judgment  for  costs  against  the  phiintlff  penmattif 
imless  tbe  court  so  directs  (yToodrvffv.  Oook,  14  How.  481). 

/.  Referenoe  of  a  olaJm  against  executors,  Ac.,  without  aotlon. — On  k 
nWence  without  action  of  B  claim  against  an  executor  or  administrator  after 
the  refuses  lutve  made  their  report,  Judgment  cannot  be  entered  tbraeoa 
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vlthoat  cm  application  to  the  oonit  at  special  term  (S^d  t.  Bfgtfoa,  14  Hot. 
6U ;  Ba^  t.  FMxt,  S4  How.  404).  Tben  either  partr  diaoBtiafied  mar 
oppose  the  confirtmition  of  the  report  or  move  to  set  It  adds.  If  the  report  u 
confirmed,  jtidgmeat  is  entered  tbsreon,  and  then  appeal  may  l>e  brought 
ftDm  the  Judgment  to  the  general  term.  Bai^  an  appral  in  within  the  "act 
tn  relation  to  special  proceedings,"  and  no  security  need  be  given  by  the  ap- 
pellant in  the  first  Instance  ;  but  If  he  de^re  to  stay  proceedmga  pending  tho 
appeal  he  must  apply  to  the  court  oi  a  Judge  for  an  order  for  that  purpose. 
An  appeal  can  be  brought  only  in  the  case  of  a  Judgment  entered  by  order  of 
the  court,  and  not  from  a  Judgment  entered  on  a  etipulation  (Boyd  v.  Btgelme, 
14  How.  Gil).  On  a  motion  (o  confirm  the  report  the  court  must  either  con- 
firm Uke  report  or  set  it  aside,  it  cannot  order  a  judgment  contrary  to  tho 
report  (Coe  r.  Cm,  14  Abb.  86). 

a.  The  agreement  to  refer  must  be  filed  and  an  order  entered  to  gtye  the 
conrt  Juriaoiction  (CS^iMlDot  t.  Olmii«ad,S  How.  77). 

b.  A  claim  against  the  estate  of  deceased  executor,  foe  assets  held  by  him  as 
executor  at  hia  death  is  not  a  debt  of  the  estate  and  ii  not  referrable  under 
tbe  statute  (Sand*  v.  Oqfl,  10  Abb.  216). 

e.  Where  it  is  agreed  to  refer  a  claim,  tbe  agreement  to  refer  need  not  notice 
mattera  of  defence.  On  the  approval  by  the  surrogate  of  the  agreement  to 
refer  and  on  filing  the  same  in  the  office  of  a  clerk  <tf  the  supreme  court,  the 
agreement  became  operative  aa  a  volunUry  aubmiasion  by  the  parties  to  the 
Jarisdiction  of  the  court  No  pleadings  are  necessary.  On  the  trial  the 
plaintiff  must  prove  hlsclalm  as  on  a  trial  and  the  executors  may  insist  upon 
any  d  '"  "--  ■'^■-' "^ <,......-.   <.«  n--   .,« 

d.  CottM  on  a  retarenoe  of  a  claim. — Where  a  claim  acainst  an  estate  had 
in  good  &tth  been  referred  under  the  revised  statutea  (2  R.  a.  B9),  and  a  lensthy 
litigation  ensued, — on  motion  by  tho  prevailing  party  for  confirmation  or  the 
report  and  for  costs,  held  tliat  section  ill?  of  the  code  eixlMUd  all  coata  or 
(^lowance  other  than  the  the  fees  of  referees  and  witnesses  and  disbursements, 
and  such  fees  and  disbursements  were  all  that  could  be  allowed  to  the  prevail- 
ing pany  {Aneqf  v.  SmilA,  S  How.  349).  And  to  the  like  effect  is  Van  Bidder 
T.  OroAnm  (7  ii.  208) ;  but  in  Linn,  v.  Oloin  (14  id.  508),  Hanis,  J.,  considered 
the  TuHngB  in  (he  preceding  cases  had  been  made  "  apparenllv  without  much 
consideration,"  and  he  awarded  costs  of  an  action  and  disbui^mcnts  to  a 
claimant  who  succeeded  on  a  reference  without  action ;  and  see  Boj)d  v.  Big*- 
tow,  14  How.  511 ;  and  see  Muntoa  v.  Hvm^  20  How.  59 ;  12  Abb.  77 ;  £>»jl(y 
T.  Fither,  24  How.  404). 

«.  The  providon  of  the  Bevised  Statutes  authorizing  the  court  to  adjadge 
Costa  on  a  reference  of  a  claim  against  executors  or  aojuinistrators  remains  In 
force  {Radim/  t.  Fitlier,  34  How.  404). 

/.  Where  a  claim  against  executors  or  administratora  is  referred  and  the  ref- 
eree reports  adver^ly  to  the  claimant,  the  executors  or  administrators  are 
entitled  to  co9ts  against  the  claimant  as  in  an  actEon  {Badieyv.  Piiher,  24 
How.  404 ;  Manaon  v.  HotcOl,  HO  How.  59 ;  13  Abb.  77 ;  Unn  t.  Ciw,  14  How. 
608  \  Boyd  y.  Bigd/m,  14  How.  511). 

jj.  Whether  a  proceeding  on  a  referred  claim  is  to  be  considered  an  action 
{Cm  v.  Cot,  14  Abb.  80 ;  and  note  ii  89 ;  Radiey  v.  Fiiher,  34  How.  404) 

K  Ezacntor,  Ao.  When  personally  llaUe  fca  ooata. — Costs  are  not 
allowed  against  executors  or  adminiatratora  peTtonaSy,  except  for  wantoulj 
bringing  a  suit  (TAeriot  t.  PHtux,  13  How.  451),  or  for  liability  arising  by  their 
own  act  (Aektrman  v.  Smith,  8  Barb.  638).  Where  two  persons  sue  as  execo- 
tors  and  fail  in  the  action,  one  of  them  cannot  be  charged  with  costs  on  the 
ground  that  he  was  t>eneflcial1y  interested  in  the  recovery  in  right  of  his  wife 
{FinUy  v.  Jonet,  S  Barb.  338)  Birt  the  code  does  not  exempt  eveiy  assignee  or 
trustee  from  personal  liability  to  costs,  though  he  be  not  guilty  of'^  mismanage- 
ment or  bad  faith.  Where  the  estate,  fHmd,  or  party  represented,  are  not 
brought  before  the  court  by  the  pleadings,  Judgment  for  costs  will  be  given 
■gainst  tlte  assignees  or  truateea,  personally,  should  the  defuidant  recover,  be- 
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which  the  coaU  OQght  to  be  p^d,  should  he  be  succ^aful,  be  deemed  to  have 

mismanaged,  if  he  pay  bis  own  costs,  &c,  Instead  of  reserving  it  for  the  Ofipo- 
site  party,  who  would  otherwise  lie  entitled  to  It  I  Per  Mltcheit,  J.,  at  special 
term,  April,  1853,  in  Smith  v,  Sirrru  (not  reported) :  A  trustee,  &c.,  must  ane 
aa  such  m  ofder  to  avoid  personal  liability  for  coats ;  for  if  he  sues  in  his  own 
ri^ht  and  is  defeated  he  must  pay  costs,  and  no  order  is  neceseary  to  charge 
bim  personally  (Murray  v.  EmdrUkmn,  6  Abb.  9S ;  1  Bosw.  636 ;  Camo}Mn  v. 
J^nirf,  IS  Abb.  1S4).  And  a  receiver  who  sues  without  leave  of  the  court  and 
is  defeated,  will  ns  a  general  rule  be  held  personally  liable  for  the  ooila(8mHli 
T.  Woodrag,  8  Abb.  6tt ;  PMp*  v.  GoU,  8  Code  Rep.  157). 


a.  An  ezecator  or  administrator  suing  as  such  is  perarmaUji  liable  for  costs 
in  any  action  not  TtectMorQy  prosecuted  in  bis  representative  character.  And 
those  acliona  only  are  ncceasarily  prosecuted  In  his  representative  character 
where  his  testator  or  intestate  hud  a  complete  cause  of  action  in  his  lifb-time 
iWoodTuffY.  Cook,  U  How.  481). 

b.  Where  a  pltdnUfT  sues  as  asugnee  or  trustee  of  an  ezpresB  trust,  and  th« 
court  holds  the  instrument  nnder  which  he  clums  void,  and  thai  he  b  not  in 
£ict  assignee  or  tnisCee,  he  cannot  claim  any  exemption  trom  costs  under  this 
section  piiJsi;  v.  Ibmtm,  30  Barb.  441). 

£  The  provision  as  to  mismanagement  and  bad  faith  should  be  confined  to 
cases  of  mismanagement  or  badfoith  on  the  part  of  the  pl^ntiB'  in  commenc- 
ing the  action,  and  not  extended  to  his  conduct  in  the  management  of  his 
trust  {KimbeHg,  Bee'r,  4x.  v.  Stewart,  23  How.  381 ;  Kimberly  t.  Blaelrford, 
22  How.  443).  Where  bad  faith  in  a  recdver  in  commencing  the  action  !■ 
shown,  be  will  be  required  to  give  security  for  costs.  Security  ordered  (Ein^ 
beAy  T.  Ghodrich,  23  How.  424). 

«.  A  receiver  having  appealed  from  the  decldon  at  special  term,  and  fklled, 
is  no  evidence  of  mismanagement  or  bad  Aith,  nor  Is  the  fitct  of  his  having 
mid  a  subsequent  Judgment  any  such  evidence  (Devendarf -v.  Diekinieni,  21 
How.  375). 

/  Facts  other  Oian  those  appearing  on  the  trial  are  proper  to  be  considered 
in  determining  whether  coals  shall  t>e  recovered  against  executors  or  admin- 
istrators {Mereereav  v.  Ryeru,  12  How.  801). 

g.  No  Judgment  for  coats  against  an  executor,  Sx.,  pentmaSy,  can  in  any  case 
be  entered  unless  nor  until  the  court  so  directs  {Woodruff  v.  tfeot,  14  How. 
481 ;  Detxndorf  v.  Diddneon,  31  How.  375 ;  Marth  v.  Huuty,  4  Bosw.  014 ; 
Extcatioti  againtt  Executor,  Olnalaid  v.  VrtderOturg,  10  How.  315 ;  unto,  p.  834,  a). 

K  A  motion  to  comMl  a  receiver  to  pay  a  judgment  for  costs  recovered 
against  bim,  should  not  be  made  until  o/ler  an  order  that  he  pay  such  costs 
personally  (atwnitois'  v.  Dieldntoii,  21  How.  276). 

(.Real  estate — owrtsacahwtezooiitora. — Coats  awarded  against  executors 
can  In  no  event  be  a  charge  on  real  estate  In  the  hands  of  an  heir  {Sanford  v. 
Granger,  13  Barb.  892). 

J.  Security  lor  costs — irhan  not  Toqulrod.— Security  for  costs  will  not  be 
required  of  an  ossiniee  who  brings  an  action  to  recover  possession  of  property, 
which  has  been  seized  on  an  attachment  at  the  suit  of  the  creditor  of  tlie  aa- 
slgnor,  on  an  allegation  that  Uie  assignment  is  a  fraud  upon  creditors  and  the 
assignee  is  a  party  lo  the  firaud,  unless  there  be  such  evidence  of  the  truth  of 
Uie  allegation  as  renders  it  highly  probable  that  the  allegation  is  in  occordancB 
with  the  facta  of  the  case  (SA^pAwd  v.  BuH,  8  Doer,  645).  Nor  of  on  executor, 
adminiitrator,  or  trustee,  merely  upon  the  ground  that  the  estate  which  ho 
Teprescnts  is  Insolvent  (Darty  v.  U(mdit,  I  Dner,  500).  Unless  it  also  appears 
that  the  plaintiff  is  himself  insolvenL    (Id. ) 

Bee  ante,  sole  to  g  SOa 
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highways,  touching  Ihe  laying  out  of  the  hishnay,  do  costs  cun  be  allowe 
the  prevailing  party  {77te  Ftojilt  v.  lltaiA,  30  How.  304  ovemilinK  Tlu  fl 
T.  FJaice,  14  Haw.  S2T ;  KW  however  7^  Aopla  ▼-  Oomm^rt  ^  ^l::A«iaAt,  27  B 


^S  ooars  asainst  thb  pxoplb.       [§§  318 — 820, 

§  318.  (Am'd  1862.)  Costt  on  review  of  a  deouion  of  anitk' 
ferior  emirt  in  a  special  proceeding. 

When  the  deciBion  of  a  court  of  inferior  jnrisdiction  in  a  spe- 
cial proceeding,  including  appeals  from  sarrogates'  courts,  shall 
be  brought  before  the  Bupreme  court  for  revie  w,  such  proceed- 
ings ehall,  for  nil  purposes  of  coBta,  be  deemed  an  action  at 
lEsue,  on  a  question  of  law,  from  tlie  time  the  same  shall  be 
brought  into  the  snpreme  court,  and  costs  thereoD  shall  be 
awarded  and  collected  in  such  manner  as  the  court  shall 
direct,  according  to  the  nature  of  the  case. 

0.  Where  pl^atlff  vu  nonsuited  in  the  court  below,  and  upon  appeal 
to  the  supreme  court  it  was  held  that  he  was  entitled  to  recover  part  of  what 
lie  hod  clatmecl  in  bla  action,  held,  that  the  cobIb  in  such  caae  are  olscretionarT 
■With  the  court  ( Wt»t  y.  Smribm,  6  Monthly  Law  Rep.  N.  E  1S4). 

h.  A  summary  proceeding  to  compel  a  party  to  support  a  relative,  brought 
by  certiorari  from  the  court  of  sesaioiis  to  the  supreme  court  for  review,  !a 
-Within  thlB  section  {mnOand  y.  WhiU,  7  How.  154). 

n  appeal  to  the  supreme  conrt  fh)m  an  order  of  commissfODers  of 
'"  ' ^  ..>-.--  .-.-1 . ^e  allowed  to 

..  .  ,  ,87How. 

158 ;  TIui  ftopfo  V.  Board  of  Police,  17  Ahb.  324,  note,  holding  that  costs  are 
allowed  to  the  prevailing  party  on  a  common  law  ceraorarl). 

d.  Where  the  general  term  on  a  common  law  certiorari  reversed  a  deddon 
of  a  county  Judge  and  referees  upon  the  question  of  laying  out  a  private  road, 
without  any  direction  as  to  coBt^  held  that  a  Judgment  entered  without  order 
for  costa  was  irregular  {Ihe  People  t.  Robiruon,  2fl  How.  S4S).  An  order  In 
such  a  case  at  special  term  for  coats  Is  not  appealable.    (Id.) 

See  Laws  18S4,  p.  098,  §  S,  as  to  costs  on  appeal  la  ipedal  proceedings.  In 
note  to  %  340,  poU. 


§  319.     Costs  in  actions  "by  thepeopU. 

In  all  civil  actions  prosecuted  in  the  name  of  the  people  of 
f  this  State,  by  an  officer  duly  authorized  for  that  purpose,  the 
people  shall  be  liable  for  costs  in  the  same  cases  and  to  the 
same  extent  as  private  parties.  If  a  private  person  be  joined 
with  the  people  as  plaintiff,  he  shall  be  liable  in  the  first  in- 
stance for  the  defendant's  costs ;  which  shall  not  be  recovered 
of  Ihe  people,  till  after  execatioa  issued  therefor  against  such 
prirate  party  and  returned  onaatisfied. 

§  320.     Costs  in  actiona  hy  the  people. 

In  an  action  prosecuted  in  the  name  of  the  people  of  this 
State  for  the  recovery  of  money  or  property,  or  to  establish  a 
right  or  claim,  for  the  benefit  of  any  county,  city^towu  village, 
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corporation,  or  peraon,  costs  awarded  agaiost  the  plaintiff 
shall  be  a  diarge  against  the  party  for  whoae  benefit  the  action 
was  prosecuted,  and  not  against  the  people. 

0.  la  nits  instituted  by  the  district  attorney  of  a  coont;  in  the  name  of  the 
people,  under  tlie  HetropoliMD  Police  Act,  for  selliDg  intoxicating  Uquoib  on 
Bunday,  if  tlie  defendaotB  succeed  tlin  people  are  litAtle  for  coela  (TnePK^ 
T.  Btaatt,  17  How.  10). 

g  321.  Coats  agamst  oaaignM  of  caute  of  ae^ionf  after  action 
hroughL 

In  actions  in  which  the  cause  of  action  shall,  by  assignnient 
after  the  commencement  of  the  action,  or  in  any  other  manner, 
become  the  property  of  a  person  not  a  party  to  the  action, 
anch  person  shall  be  liable  for  the  costs,  in  the  same  manner  aa 
if  he  were  a  party,  and  payment  thereof  may  be  enforced  by 
attachment. 

b.litu  actioa  \»  brought  in  tbe  name  of  another,  liy  an  assigDee  of  ai^ 
Hght  of  action,  or  bv  any  person  benetldallj  interested  in  the  recoreiy  in 
such  action,  BQch  assignee  or  person  will  be  liable  for  costj  In  the  same  cases  and 
to  the  same  estcnt  in  which  the  plaintiff  would  be  liable  <3  B.  8.  618,  §  44), 
[and  the  pajmeuC  of  such  costs  may  be  enforced  by  attachment  (id^  and  tliis 

g>wer  of  the  court  ta  not  taken  away  by  laws  of  1347.  ch.  2M)  s.  3  {Gila  T. 
o/Aerf,  2  Eernan,  82}] ;  1  Hill,  629;  18  Wend  673;  10  «1  622;  see  Swmt  v. 
Bea,  1  DowL  N.  8.  839 ;  1  Gale  and  D.  E79  ;  I  Ad,  and  EIL  N.  S.  5Tfl).  8nch 
assignee  or  person  also  is  bound  to  indemni^  the  plaintiff  on  record,  and  will 
be  directed  to  pay  the  costfi,  on  his  application  (30  Wend.  630 ;  7  0.  497). 
If  tbe  party  in  interest,  however,  succeed  in  the  action,  and  the  defendant 
sues  out  a  writ  of  error,  and  the  judgment  is  rerersed,  the  former  is  not  Uable 
for  the  costs  of  the  reversal  (19  &.  151 ;  and  see  U  Abb.  259). 

e.  An  aa^Knee  is  liable  to  the  defendant  for  costs,  although  the  aasignment 
Is  made  pending  the  suit.  If  he  atterwards  proceed  tn  the  action  (G  Cow.  17; 
QtnuAan  t.  fWl,  16  Abb.  1S4) ;  and  in  such  a  case  he  takes  Uie  demand 
eum  ontre,  and  is  liable  for  the  coats  wliicfa  had  Bccmed  before  as  well  as 
those  widcb  may  arise  after  the  as^gnment  flO  Wend.  622 ;  30  ul  630 ;  Or<»ghUm 
Ingerwii,  20  Barb.  Ml).  Where  the  plaintiff  pending  tbe  action,  made  a  gen- 
eral asai^ment  to  trustees  for  the  benefit  of  creditors,  and  the  cause  was  aiter- 
wards  tned  and  the  defendants  had  Judgment,  the  assignees  not  having  inter- 
meddled with  the  prosecution,  held,  that  they  were  not  liable  for  the  defend- 
ant's costs  (Taytiir  t.  itetoter,  2  Denio,  198).  And  where  a  receiver  of  a 
Judgment  debtor  brought  suit  as  such  receiver  and  failed,  held  the  Judgment 
debtor  was  not  Uable  for  the  costs  [Wheder  7.  Wnght,  14  Abb.  853). 

d.  Where  a  reai  plaintiff  proaecnted  a  suit  ag^nat  the  defendant  for  k  pen- 
alty, by  virtue  of  a  parol  agreement  to  divide  the  amount,  if  succcsafiil,  with 
the  fK>mtn<i/ plaintiff  on  record,  and  tbe  defendant  succeeded,  held  that  ^s 
realplalntiffwasliable  for  the  defendant's  costs  (0(Z</r.JECiIi«rt,  6  How.  GIB; 
3  Eeman,  82). 

e.  A  person  interested  by  way  of  mortgage  or  lien,  and  who  prosecolM  the 
•nit,  is  anbject  to  the  costs  (1  Bill,  639 ;  iS  Abb,  194).  8o  he  is  liable,  al- 
Oiough  an  asdgnee  of  only  part  of  a  demand  (1  Denio,  656). 

/.  A  landlord,  or  other  pciaon.  who  is  entitled  by  statute  to  be  gnlMtitnted 
In  the  place  of  or  joined  with  the  defendant  in  an  ejectment  suit,  wno  wiUi- 
oiil  caii^ng  tumielf  to  be  made  a  par^,  defends  sudx  suit  anmcceBstlillf  in 
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the  name  of  the  origliid  defendant,  will  be  ordered  to  pay  the  costs  of  the 
pl^ntiff.  After  execution  igunst  the  defendant  on  the  record  has  been  retariied 
muatiafled  (Farmtri  Loan  and  Tnui  Co.  j.  Kurtth,  1  Belden,  0A6).     See  ante, 

p,584,/.  : 

a.  Where  pending  an  action,  the  cause  of  It  becomes  the  property  of  an- 
other, not  a  partj  to  the  action,  the  test  of  such  person's  llabihty  for  costs 
under  g  S31  Is,  would  be  have  been  liable  if  he  had  brought  the  action  iChn- 
e»  V.  Hvdton  RB.R.Ch.,7  Abb.  SSS), 

§  323.     Costs  on  a  settlement. 

UpOQ  the  eettlement,  before  judgment,  of  any  action  men- 
tioned in  Bection  304,  no  greater  sum  shall  be  demanded  from 
the  defendant  as  costs,  than  at  the  rates  prescribed  by  that 
section.  ^ 

b.  Coata  OS  settlemauL — Excess  of  costs  paid  to  an  attorney  on  the  settle- 
ment of  an  action  nu^  be  recovered  by  action — it  is  not  a  rolunlaiy  payment 
[BriUon  r.  FHnk,  4  How.  lUy 

e.  Faymmt  after  aotion  omnmwioed. — Where  plalntlCf  brought  a  suit 
upon  a  note,  and  and  before  the  time  to  answer  expired,  the  defendant  ten- 
dered to  plaintifi's  attorney  the  amount  clamed  to  be  due  on  the  note— 
prindpal  and  intereat — which  he  refused  to  receive,  on  the  ground  that  ho 
was  also  entllled  to  |T  ooats,  held  on  a  motion  by  defendant  to  stay  all  plain- 
tiffs  proceedings,  and  that  the  note  be  delivered  up, — that  the  plaintiff  waa 
wititled  to  such  coats,  and  that  the  amount  should  also  tiave  been  tendered, 
in  order  to  have  made  such  tender  of  any  av^  to  the  defendant  (Boekef^Oea  v. 
insdmMM),  3  Code  Hep.  3 ;  8  How.  883). 

i.  Where  a  defendant  after  suit  brought  called  at  Uie  pl^ntiffii'  store,  and 
in  their  absence  pdd  to  a  clerk,  who  was  Ignorant  that  a  suit  had  been  brought, 
the  amount  claimed  in  the  complaint,  but  without  costs,  held  that  the  plain- 
tiSs  were,  notwithstanding,  entitled  lo  coals,  and  it  seems  that  if  the  defend- 
ants reftase  to  pay  the  costs,  the  platntlOb  may  proceed  In  the  action  {Bof/ardu* 
T.  JUeJUttuyn',  S  ik.bb.  170).  [Perhaps  to  Justify  proceedings  with  the  action  tho 
amount  paid  should  be  repaid  or  tendered  to  defeudaat.]  (See  1  Parsons, 
wntra,Wl,nolt;  andseeiruSv.  F^f^ra,  TBarb.  381.)  A  defendant  may,  pend- 
ing the  action,  satisfy  the  plaintiff's  claim,  and  then  set  up  sach  satla&ction  in 
his  answer  {WaUt  v.  Uhipp,  9  How.  568). 

&  QueryT  Can  a  tender  be  made  after  action  c<»nmenced,  except  in  the 
form  of  an  ofTer  to  allow  judpnent  for  a  specific  sum  with  coats.  It  cert^nl; 
cannot  In  a  (breclosure  suit  [Thunton  y.  Uanh,  5  Abb.  393 ;  14  How.  672). 

/.  Soveral  defendant*.— In  an  action  against  several  defendants  defending 
separately,  if  the  plaintiff  settles  with  one  or  some  of  the  defendants,  without 
the  concurrence  of  the  other  or  otiiers,  be  is  liable  to  such  other  or  others  for 
the  costs  of  the  defence  (6  Wend.  435 ;  and  see  p.  597,  b,  ante). 

a.  When  persons  severally  liable  are  united  as  dctendanta,  but  appear  by 
different  attorneys  and  answer  separately,  and,  alter  Issue  Joined  and  after  the 
action  has  been  noticed  for  trial,  settled,  and  as  part  of  the  terms  of  settlement 
agree  to  pay  to  the  plaintiff  the  l^U  costs  of  the  action,  the  pl^ntiff  is  enti- 
tled to  only  one  bill  of  costs.  He  cannot  have  a  full  bill  against  each  defend- 
ant. He  is  entitled  to  all  the  disbursements  actually  made,  and  which  would 
have  been  taxable  If  the  defendants  had  been  sued  separately  {Latham  v.  Sit$, 
13  How.  419).     See  ania,  p.  699. 

h.  DlaoonidnDaaoe  of  oouiae  on  paymant  of  oocta. — It  Is  a  matter  of 
course  eic^t  in  the  cases  after  mentioned,  to  permit  a  plaintiff  to  enter  an  order 
to  disoantinnfa,0npnnt«ru  o^owlfat  any  time  before  an  interloculoiT  or  final 
decreehBsbeenmade(.4t*rTav.  ni«#r«>n,  lOHow.  S3;  10 N,  Y. 600 ;  Scflaw* 
V.  KiwAtr,  14  How.  95 ;  Bumett  t.  WtttfaU,  16  id.  430 ;  Cooke  v.  BaaeA  35  id. 
869;  ■iidsee3Jidmi.Uh.Bep.4T8i  1  Tea.  Jun.  401).    Bat  an  onto-  for  tiu 
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purpose  la  neceamry  in  all  caaes :  a  nnUce  will  not  aoKce  (ill. ;  Morriion  t. 
2(b,  8CodeR2T;  4Uow.  804;  BsiMr.  P^imU,  13  Barb.  183;  ifoJoU  t.  ^bni, 
14  Barb.  G77 ;  ;  Weigan  T.  HOd,  8  Abb.  462).  He  cannot  have  an  order  In 
any  case  to  difcontiniie  reiUiout  ehtU  unless  npon  a  motion  on  notice  to  all  the 
defendants  who  haye  appeared.  An  ex-parU  order  W>  diacontinue  is,  tliorefore, 
always  npon  the  condition  or  payment  of  coats  (Pigneiet  t.  Datieav,  9  Hilton, 
684).  The  order  la  nugatory  unless  the  costs  are  paid  (AveriU  v.  PaUeraon,  10 
'S.  ¥.  600).  And  the  action  Is  not  out  at  court  so  as  to  authorize  the  ptabtiff 
to  commence  a  new  action,  until  he  has  paid  or  at  least  tendered  or  offered  to 
pay  the  costs  to  the  adverse  party  (Cumviiia  t.  Bennett,  8  Paige,  81).  The 
oroer  Tor  leave  to  discontinue  on  payment  of  costs  i?  not  per  m  a  stay  of  pro- 
ceedings {Beeion  t.  Jupp,  15  M.  A  W.  149 ;  IS  Law  Jour.  Ex.  120) ;  nor  la  the 
action  discontinued  until  the  costs  are  paid  (Jenningt  v.  Fay,  1  Code  Rep.  N. 
E  S81).  If  the  costs  are  not  paid  defendant  may  proceed  or  ask  to  have  (ha 
action  dUmUsed  if  not  prosecuted,  but  he  cannot  enter  a  Judgment  for  coaU 
(Sickty.  BTemian,\<i  AJoh.  804;  420).  Where  the  complainant  obtains  the 
usual  order  to  discontinue,  upon  payment  of  costs,  the  defendant  may  apply 
to  the  court  to  enforce  the  payment,  or  If  the  costs  are  not  paid  aftn'  a  de- 
mand, he  may  consider  the  action  as  atill  in  court,  and  may  plead  its  pendancy 
as  a  defence  to  a  snbseqaent  action,  or  apply  to  the  court  to  stay  proceedings 
in  the  second  suit,  until  the  costs  of  the  Brat  are  paid  (Cvmaiint  t.  Bennett,  8 
Paige,'81 ;  and  to  the  like  eHtet  is  Siny)M(m  v.  BrmetUr,  9  id  246 ;  SaMm  r. 
SlomUl,  11  id.  !S2e). 

a.  jSimife,  after  a  defendant  has  been  arrested  at  the  commencement  of  the 
action  and  moved  to  vacate  the  order  of  arrest,  the  plaintiff  cannot  discon- 
Unue  of  course  without  paying  the  coats  of  the  motion  to  vacate  {OivckeU  r 
Bndlh,  14  Abb.  83) ;  after  an  order  for  a  new  trial  at  general  tenn,  plaintiff 
will  not  be  allowed  to  dlscontinne  while  the  amonnt  of  the  coats  is  m  dispute 
and  wipaid  (North  v.  Bergeant,  14  Abb.  334). 

b.  Where  the  plaintiff's  attorney  procures  from  the  defendant  personally,  a 
consent  that  plamtiff  may  discontinue,  and  givea  no  notice  of  auch  consent  to 
the  defendant's  attomer,  and  suffers  Idm  to  proceed  In  the  action,  the  plaintiff 
cannot  discontinue  wltnout  paying  the  defendant's  attorney  his  coata  subae- 

Sent  to  obtaining  such  consent  lo  discontinue  (PUgw  r.  Gore,  21  How.  l&S; 
Abb.  244). 

t  If  before  the  tervice  of  an  order  allowlnB  a  party  to  discontinue  on  jmt- 
ment  of  costs,  the  adverse  party  has  noticed^the  cause  for  trial,  such  advene 
party  is  entitled  as  a  part  of  the  costs  on  tiie  discontinuance  to  the  fee  for  pro- 
ceedings subsequent  to  notice  of  trial  {BaS  v.  Lindo,  8  Abb.  841). 

d.  Dtaoontinuanoe  befora  notlCB  of  retalnor, — If  an  attorney  has  been 
actually  emploved,  though  no  notice  of  retainer  has  t>een  aerved,  the  plaintiff 
cannot  diacontmue  except  on  payment  of  coats  (^bafsr  v.  AnMn,l  Codettep.N. 
B.  886 ;  see  Beddi  y.  PoimU,  18  Barb.  183).  The  contrary  was  said  In  Sehenek 
y.  lfitneh«r  (14  How.  95),  by  Paige,  J.,  (bllowing  the  case  of  Bniih  v.  White  (7 
Hill,  520),  in  wliich  the  court  of  errors  decided  that  If  a  suit  was  discontinued 
befbre  anoticeof  retainer,  although  alter  an  actual  retainer,  the  attorney  of  the 
defendant  was  not  entitled  to  any  coats. 

B.  Dlsoontlnnanoa  without  ooet*. — Where  a  pMntiff  recovers  costs  agtdnat 
one  of  several  defendants,  defending  jointly,  be  may  enter  a  discontinuance  aa 
lo  the  others  without  pajment  of  costs  ISialtord  v.  Onderdonk,  8  Barb.  69 :  3 
Code  Rep.  115). 


/.  A  plaintiff  who  Is  not  an  executor  or  adminlstr&tor  [or  It  la  preaumed  a 
truBteeTwill  rarely  be  allowed  to  discontinue  without  payment  of  costs,  not 
even  If  it  should  appear  that  he  would  be  entitled  to  a  Judgment  if  he  pro- 
ceeded In  the  action  [Levrii  v.  Oermtmd,  1  Paige,  300 ;  and  see  Hammtrtleg  y. 
Barter,  2  id.  872).  And  a  plaintiff  under  the  section  allowing  him  to  amend 
of  comae  (section  173),  cannot  amend  by  leaving  out  the  name  of  a  defendant, 
(o  as  to  discontinue  as  against  him  without  costs  (Chate  r.  DuttAam,  1  Paige, 
673;  Bee  ante,  W8,t). 

g.  Where  ^ainUff  in  bad  bith  prevented  defendant  bom  making  a  tender  b»- 
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fiire  salt,  for  wUch  he  was  prepared,  held  that  defendant  waa  entitled  aa  p^'- 
ment  of  the  amount  clamed  into  court  to  have  a  dtacontinuBiica  without  coata 
(The  Peopla  v,  JIT.  T.  Svperwr  Court,  19  Wend.  104). 

a.  Plaintiff  allowed  to  discontinne  without  cosla  where  defendant  la  eent  to 
the  State  prison  or  is  inaolveDt  [Laekeg  v.  McDonald,  1  CaL  IIS  ;  Hari  y.  Btotf, 
IJohns.  143  J  SteCniaeln.  HaiUtl,\  Sobm-'lAl);  but  query  t  if  on  the  grouud 
of  InBolveacT,  unless  dsfeud&ut  has  been  dischsived  in  iiuolTency  ( Whtalan  t. 
MeQiadt,  1  Wend.  84). 

b.  Onthedesthof  afioleplninUffpendliigaiiac^oD,  his  executors  ma;  be 
allowed  to  discontinue  without  costs,  on  lowing  that  tite  defendant  ia  ioaol- 
veut  {BaiOa  v.  MareeUiu,  2  Barb,  ST8}.  ' 

e.  Where  a  consul  is  ioadTertently  sued  Jointly  with  other  defendanta  tho 
pl^tiffmay  in  certain  cases  discontinue  wiOimU  cmtiaa  to  such  defendant 
{Taakt  t.  Schmidt,  18  How.  413). 

eI^  In  an  action  on  two  promiesorr  notes  made  by  J.  Kranse  &  Brother,  tho 
partlos  intended  to  be  sued  were  Isidore  Krause  and  Benry  Eraase ;  but  tlie 
dofendanta  were  in  tkct  described  as  Isidore  Erauae  and  Moriu  Krause.  Ths 
•Dnimons  were  served  on  Isidore  Krause  only,  but  one  Jfnrtlz  Krause  appeared 
voluntarily,  and  put  in  an  answer  denying  that  he  whs  s  partner  of  Isidore 
Erauae.  On  motion  the  plaintiff  was  allowed  lo  discoatinue  as  to  Merits 
Stause,  and  amend  the  summons  and  proceadings  by  ^batiiuUng  the  name  of 
Benry  for  Horitz,  without  costs  (Walarinirti  Letter  Moavf.  Co.  v.  Ktouib,  9 
Abb.  179,  noU). 

A  IT  by  the  plalntiff't  own  act,  the  ol^ject  of  the  action  Is  defeated,  he 
cannot  be  permitted  to  discontinue  inthout  coats  (HemTntrrieii  v.  Barhir,  S 
Paige,  872). 

/  Where  a  suit  is  commenced  on  theantliority  of  areporteddedaion,  and 
■nch  decision  is  aflerwards  reversed  or  overruled,  the  courts  will  usually  and 
where  application  is  made  promptly,  after  knowledge  of  such  reversal  or  ovet- 
niiing,  relieve  the  party  who  rehed  on  such  reversed  or  overruled  decision, 
br  permitl'jiE  him  to  discontinue  his  action  without  costs  (RoMuoti  v.  Bodier,  1 
Too.  &  Col.  7).  And  in  Sanaty  v.  Baaeli  (4  Abb.  16),  the  New  York  common 
plaas  permitted  an  appellant  &om  a  judgment  of  the  marine  court  to  dIacon~ 
tinne  without  costs ;  the  court  of  appeals  having,  after  the  appeal  was  taken, 
decided  contrary  to  what  had  previously  been  held  by  the  commdn  pleas,  that 
no  appeal  could  be  maintained.  And  a  dUcontinuance  of  mi  appeal  without 
costs,  was  allowed  where  the  law  had  been  changed  by  statute  sner  the  appeal 
taken  (OdU  v.  WtOi,  T  Dow.  191  \  Porter  v.  Jom*.  id.  I0i^ 

J.  Discontinuance  on  ground  of  defendant's  Insolvency  (Ford  t.  Blade,  1 
Dowl.  Pr.  Cas.  N.  a  763 1. 

K  Diaoontlnnanoa  not  a  bar  to  a  ativr  action. — Where,  befbre  trial,  an 
wder  is  entered,  discontinuing  or  dismissing  the  action,  such  discontinuance 
or  dismissal  does  not  bai  a  new  acUon  for  tne  same  cause  (Earl  v.  CampbiU, 
U  How.  380). 

i.  Dlaoootlnaanoe  la  a  atop  in  the  cauae^ — An  order  for  a  dlscontlnnance 
a  step  In  the  cause,  and  therefore  a  violation  of  a  rule  staying  the  proceedlnga 
yfumw  T.  BOmr,  1  New  Prac  Caa.  250). 

i.  Effoot  of  dlscondnuanoe.— A  discoDtinnance  tennlnatea  the  acUcm  for 
all  purposes,  and  operates  to  dissolve  an  iqjuncticm  (Hop»  t.  Aaker,  7  Abb. 
808).  It  is  a  final  determination  of  the  rights  of  the  parties  to  the  action  within 
§  34S  {CroekeU  r.  Smith,  14  Abb.  62). 

k.  iMaconUnnanoe  aft«r  conuter-olaini  Interpoaefl. — After  a  counter- 
claim has  been  set  up  a/id  admitted  ofneord  [i.  &  not  replied  to],  the  superior 
court  will  not  allow  the  plaintiff  to  discontinue  aa  a  matter  of  course ;  special 
miunds  must  be  shown  in  fhvor  of  the  application;  he  must  make  a  case 
uiowing  such  an  interference  proper  to  prevent  a  plaintiff  from,  being  m- 
equitably  pr^udiced  in  his  rights  or  rem«lies,  and  which  at  the  same  Umo 
will  not  work  any  practical  wrong  to  the  defendant  (Codde  v.  Xfndwxoood,  1 
Abb.  1 ;  8  Doer,  676). 

f.  In  the  supreme  court  (1st  district),  It  has  been  held  that  the  right  of  a 
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idalntiffto  discontliiap  at  any  ^i^^^^fBjQ^S'ii'Biit,  fbmerly  existed,  and  te 
not  ibTOgated  by  tlie  code,  &iid  that  even  nhere  tbe  defsadut  Beta  up  a  coxta- 
ter-daim  thepluiitiffiaeLfdiacontlnneorcouiwt.A^iira  tlie  explrtitloa  of  the 
time  limited  for  a  reply.  Tbey  dUtingnish  their  decision  from  that  in  the 
saperior  court ;  Ote  application  to  discontinue  in  that  case  not  havinc  been 
made  until  t\flir  the  time  to  reply  had  expired,  utd  when  by  not  replying  the 
plaintiff  bod  admitted  of  record  the  counter-claim  {Seaboard  and  Boanoka  B. 
S.  Oo.  T.  Ward,  1  Abb.  47 ;  18  Barb.  595 ;  see  TPttom  y.  Wlu^«r,  fl  How.  «). 

a.  In  tbe  New  Tork  commoQ  pleas  It  was  held  at  general  term  (Oakimith  \. 
Bulherland,  4  A.bb.  IS;  1  Hilton,  260);  that  the  Act  that  defendant  has  an- 
swered, setting  UD  counter<laim,  does  not  preclude  the  plaintiff  fVum  discon- 
tinning  btfore  feply  or  demurrer  to  the  connter-claim  or  the  expiration  of  the 
time  '.Q  reply.  They,  as  did  the  supreme  court,  distinguish  the  case  boia  thai 
of  Coeiie  T.  Undeneood  (supra),  by  tbe  tact  that  the  application  for  leave  to 
discontinue  was  made  before  the  expiration  of  the  time  to  reply. 

d.  In  Seei  v.  VoTiFintten  (13  How.  25S),  after  an  answer  setting  up  a  coonter- 
daim  and  the  cause  had  been  referred  and  port  heard,  the  plWtiff  nioved  for 
leave  to  discontinue.  Tbe  motion  was  opposed  on  the  ground  that  the  ao- 
awer  set  up  a  counter-claim,  Paige,  J.,  granted  the  motion,  and  after  advert- 
ing to  the  decisions  of  Coelde  v.  UiuUrwood,  and  SeaieaTd  and  Boanolu  B.  B. 
Oo.  r.  Ward  (supra),  said  that  he  thought  the  latter  most  in  accordance  with 
the  true  construction  of  the  code.  "  Undoubtedly,  leave  to  the  plaintiff  to 
discontinue  should  be  refused  where  the  defendant,  by  a  discontinuance,  wonld 
lose  bis  remedy  on  bis  counter-claim,  as  where  such  remedy  would  be  barred 
t^  the  statute  of  limitations."  Thus,  where  in  an  action  for  abaiauce  of  an  ac- 
count, the  deftedant  set  up  a  counter-claim,  for  services  as  attorney,  &c.,  cbiim- 
Ing  a  balnnco  ^e  him,  and  ailer  issue  joined  several  yeats  p^sed  without 
taUging  llie  cause  to  trial,  in  consequence  of  the  referee  bnving  left  the  country ; 
OD  motion  by  the  plaintiff  for  leave  to  discontinue  the  action,  tbe  defendant, 
ia  opposition,  alleged,  that  if  the  actjon  was  discontinued  the  statute  of  limi- 
tations would  be  a  bar  to  his  counter-cl^ro.  Leave  todlscontinue  was  denied, 
with  permission  to  substitute  a  referee  {V<m  AUn  v.  S^iermeTltom,  14  Bow. 
887). 

e.  Dlacontlnaanos  in  action  to  dlsaolve  paitnffrah^). — StrrJUe,  tbe  court 
will  not  permit  a  suit  for  the  dissolution  of  a  partnership  and  the  settlement 
of  tbe  partnership  debts,  to  b«  discontinued  by  act  or  consent  of  the  parties. 
Tliere  must  be  a  special  application  to  tbe  court,  and  notice  to  the  partnership 
creditore  (Biiiier  v.  TaOit,  S  Sand.  612). 

d.  Diaooutlnuance  in  foreoloanre  sotlana. — In  a  foreclosure  suit,  the  court 
will  permit  the  plaintiff,  on  receiving  his  debt  and  costs,  to  diemisa  his  suit, 
wiUiout  paying  costs  tojuniorincombrancers,  who  have  appeared  to  protect 
their  rights.  Bo  as  to  the  mortgagor  perBOnailly  Dable  for  the  debt,  who  has 
conveyed  tbe  mortgaged  premises  subject  to  its  payment  (QaMaeJier  v.  Bgafi, 
%  Band.  742 ;  see  ante,  sec  305). 

e.  In  an  action  to  foreclose  a  mortgage,  where  the  ^rindpai  has  become  due 
In  consequence  of  default  in  payment  of  inteiest  within  the  tjme  prescribed 
therefor,  Uie  court  has  not  the  power  to  stay  or  discontinue  the  action  on 
rwiyment  of  the  interest  due  {mmt  v.  Keech,  8  Abb.  804 ;  FerrU  ».  Ferrit,  28 
Barb.  20 ;  see  Lm/A  v.  OunninghaJO,  6  Abb.  94;  Bartoa  v.  ClMieland,  1  Abb. 
888 ;  PtoU  v.  SmntdeO,  IS  How.  60 ;  6  Abb.  840,  noU  ;  T/ttitHoa  v.  Manh,  14 
Bow.  573 ;  0  Abb.  889). 

~  /.  DIsoontlniianoa  aftor  order  far  new  tdal — After  a  new  trial  has  been 
ordered  by  the  general  term  on  payment  of  costs,  plaintiff  will  not  be  allowed 
to  discontinue  while  the  amount  of  the  cosU  are  In  dispute  and  unp^d  (Sinih 
T.  BaTgaint,  14  Abb.  224). 

g.  Inatalxoent  on  bond—Biscontlnnance  on  bond  payable  by  instalments 
when  only  part  due  [T!u  PeopU  v.  2f.  Y.  Baperwr  amrl,  16  Wend.  1041.  As  to 
ordering  a  discontinuance  or  stay  to  prevent  {justice  (see  JtmM  t.  Wiai^^df 
10Bing.S08;  3M.&B.&48;  Ajnai.  jBuff ,  2  Dowl.  85). 
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t  Inmraiioe  oompMilea. — The  attorner-genenl  baa 
power  to  disconUnue  proceedings  instituted  by  him  under  Laws  ot  1858,  cb. 
466,  to  cloM  the  hostnesa  nf  Are  insurance  eompsniee;  the  power  ia  with  the 


Bute  comptioMei  (Be Xechanietf  Firt  Ifit.  Cb.,S  Abb.  444). 

e.  Anothor  acUon  pending. — The  fact  of  another  action  pending  (br  the 
•ame  cause  in  a  foreign  state  is  no  reason  for  ordering  a  discontinuance  of  the 
action  in  this  State  (BepuMso/Mexieo-v.  Arrangoi*,  1  Abb.  437). 

d.  The  pendencj  of  an  action  on  betialf  of  all  tbe  creditors  la  not  a  reason 
for  orderinga  discontinuance  of  an  action  bj  an  indiridnal  creditor  (La  OMaut 
V.  Lord,  10  How.  462). 

s.  DiaoontJnaance  after  aimrer  of  aotlon  pending  haa  been  aet  op  «•  a 
defenoe  to  a  anbaequBnt  aoUon  for  the  aama  oanMt — Wliere  the  pendency 
of  a  former  action  is  pleaded,  the  plaintiff  maj  afterwards  diBCOUtlnuc ;  and 
aucb  discontiniuBce  defeats  the  answer  (At«r^  t.  Patartim,  10  How.  85  \  10 
H.  T.  600 1  see,  mU,  p.  280,  (,891,  g). 

f.  Dlaoontlniianoe  after  sdafanoe  of  infimoT-— In  an  action  agrinst  fleve- 
ralas  joint  defendsnlB,  if  one  of  them  seta  up  the  defence  of  infoncy,  the  court 
on  motion  will  give  leave  to  discantinue  as  to  such  defendant  without  costs 
(Oaj/ler  t.  Ooata,  10  How.  141 ;  WeiUnglott  v.  OloMm.lS  How.  10;  9  Abb. 
175);  provided  the  plaintiff  moves  promptly  after  the  answer;  if  he  suffers 
fhrtber  costs  to  be  incurred,  after  he  has  knowled^  of  tbe  defence,  be  must 
pay  sucb  subsequent  c«etB  before  he  will  be  permitted  to  discontinue  (St.  John 
V.  Hart,  16  id.  193).  And  where  defendants  were  minort,  and  obtained  mer- 
chandise on  credit,  and,  when  sued.  Interposed  tbe  plea  of  infanCT,  theplidn- 
tUb  were  permitted  to  discontinue  without  costs  ( Fan  Burvit  r.  Fort,  4  Wend. 
a09 ;  see,  ait^,  p.  120,  k,  Q97,  e). 

g.  Dlsoontlntuuioe  of  actioai  by  oveneen. — Ovo-seera  of  the  poor,  after 
the  expiration  of  their  term  of  office,  and  aJler  others  have  been  elected  to  thetr 
places,  cannot  discontluue  an  action  previously  commenced  in  their  names  ai 
overseers  ( Wrisht  v.  SmitA,  13  Barb.  414). 

A.  Dlaoontinnanoe  In  action  to  recover  po— eeiton  ot  peraonal  propei  ly. 
—Bee  anid,  p.  300,  g. 

i.  DUcontlntiance  aa  to  one  defendant  at  tlie  trial. — Where  on  the  trial 
the  plaintiff  asks  for  le&ve  to  discontinue  as  to  a  defendant  who  has  answered 
separately,  he  may  be  permitted  to  do  so,  but  it  should  be  on  the  condition  of 
mylng  tbe  costs  of  such  defendant  (Marki  v.  Bard,  1  Abb.  03).    See  ante,  p. 

J.  DlaoontlniMaoe  after  Btqiplemental  complaint — Where  a  pl^tiff  in  a 
supplemental  comj[)laiDt  cltdms  the  same  relief  as  ttiat  claimed  in  tbe  oririnal 
complaint.  If  be  discontinues  it  must  be  on  payment  of  coats  in  both  acUona 
(FiAa-  V.  Baa,  9  How.  250). 

jfc.  Dlacontlnnanoe  without  notice  to  attomcr.— Where  after  a  defendant 
has  appeared  bv  attorney,  and  afler  issue  the  plaintiff  obtains  a  consent  Irooi 
the  defendant  In  person  for  a  discontinuance,  and  faih  to  notify  the  attorney, 
or  to  enter  an  order  for  a  discontinuance,  a  judgment  by  de&ult  dismisung 
the  complaint  with  costs  taken  by  such  attorney  will  cot  be  set  aside  except 
on  payment  of  costs  (PUser  v.  Gort,  12  Abb.  244 ;  21  How.  155). 


Sf'' 


, .  _  is  (BuTTutt  V.  ffarkaai,  4  How.  168 ;  and  see  Gufa  t.  H^eHi,  7  How. 

101 ;  iW/«-  V.  Jonet,  Id.  102). 

m.  deoUon  to  dlacontlmie. — An  order  at  special  term  provided  that  the 
plaintiff  migiit  discontinue,  and  In  case  he  elected  to  do  so  within  twenty  days, 
and  served  notice  of  hia  election  on  tbe  defendants,  the  def^ndtutts  were  re- 
quired to  stipulate  to  answer  in  a  new  action.  The  plaintiff.  Instead  of  serr- 
Ing  notice  of  his  election  to  discontinue,  appealed  to  the  general  term,  where, 
more  than  twenty  days  after  the  order  at  special  term,  the  (Hder  was  affirmed  i 
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lield,  (1)  that  pIsiDtiff  wu  not  required.  In  order  to  dlsconUnne  the  action, 
to  enter  an  order  for  that  purpose,  bnt  service  of  a  notice  of  hU  election  to 
diBCODtinue  would  have  effected  a  diBContlnoance ;  and  (3),  that  it  vaa  too 
late,  notwithstanding  the  appeal,  Ui  serve  auch  notice  alter  the  twentv  dava 
limited  by  the  order  had  expired  iFinji  v.  Bank  of  Centl  N.  York,  6  Abb.  100). 

a.  BatUng  a>ida  dlsoontinaanoe. — The  court,  afler  a  lapse  of  eighteen  yean, 
refhsed  to  set  aside  a  dUcontinoance  entered  bv  consent  {StaU  of  Indiana  t. 
Woram,  10  Abb.  264). 

See  ante,  p.  623, «. 
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TITLE  U. 

Of  Appeals  in  Oivil  Actiotu.* 
CKiPtSB  L  Appsalb  di  okhkhai. 

n.  ApFKALfl  TO  VBm  COUBT  OW  AITKAU. 

IIL  Appeals  to  thx  bupkxmx  coukt  fboh  ak  npssiOK  ooubt. 
TV.  Appkala  im  thb  BUPiimB  ootrKr,  and 


YOBK,  PHO¥  A  BinOLB  JUOaS  TO  THK  OUrKKAIj  TKKV. 
V.  AFPRAI.  «>  THE  CODBT  OT  comoil  PLEAS  FOB  THE  CITT  ASD 

cooHTT  or  mew  tobk,  ob  to  a  oomm  oocbt,  pbok  ta 

IHTKBIOB  CODBT. 


Chapteb  L 
Appealt  in  General. 

828.  Writi  of  error  abolished,  snd  Appeals  SDbstitnted. 
834.    Ord«ra  msda  out  of  court,  hoir  nested  or  modiflod. 
82fl.    Who  may  AppesL 

826.  Fartles,  how  deBfcnated  on  appesl 

837.  Appeal,  how  made. 

838.  Clerk  to  transmit  papers  to  appellate  ooDrt. 

829.  Intermediate  orders  affecting  the  Judgment  maj  tie  reviewed 

on  the  appeal  from  tfaejadgmoat. 

880.  Judgment  on  appeal. 

881.  Time  for  appesllng. 

882.  Thelike. 

§323.  [271.]    JEintting  tuitt.    WriCtof  error  abolished,  and 
aj^eals  subtUiuied. 

Writs  of  error  in  civil  actions,  as  tliej  have  heretofore 


C  nltB— In  an  ralU  oonmunced  before  the  code,  the  pardei 

must  KOTem  themselTee  on  appeal,  ta  fltr  as  mar  ^  ptactlcsble,  by  fhe  new 
machinery;  bnt  where  that  will  not  answer  the  pQrpose,theT  mav  reaort  to 
the  former  practice,  unless  that  course  has  been  plalnlr  forUod 
UXaniFbrmtnf  Loan  A  3Viut  Oa.  v.  CorroO,  S  How.  211 ;  see  i 
tfir.  t.  T.  aiA«nn«rAom,  1  Code  Rep.  109:  Spaldinii  r.  KinMla«u,  l, 
dm  T.  rermasa,  ib. :  Boiler  y.  UBler,  ib. ;  Zofa  v.  GOtm,  8  How.  42- 
«mv.  K<in(:Aanf,4How.  3eO(  SeottY.  Beekar,aia.Ti;IkttY.  " 
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ezieted,  are  abolialied;  and  theonljr  mode  of  reviewing  ajudg- 
meat,  or  order,  in  a  civi)  action,  sLall  be  that  preecribed  by 
tbiB  title. 


0.  'Vmt  at  siror,  «4iBn  propor. — A  ]Qclgnient  apon  an  award  most  be  ro- 
Tiewed  bj  -writ  of  error  (Tiaaci  t.  The  BelA  liamedrath  Bode^.  19  N.  T.  B84), 
and  BO  mnst  a  determination  of  the  supreme  court  in  prohibition  (Becker  v. 
Tile  ftupte,  18  N.Y.  487),  or  mandamus  prior  to  8  April,  18S9;  (Id.,  7 he  Pai^U 
V.  OAunA,  30  N.  Y,  B3B ;  and  sec  LawB  1869,  ch.  174,  and  note  to  g  8S8,  poii/ 
and  as  to  writ  of  errot  in  criminalcBaesanderact  of  1B63,  geei^^isTW  t.  Barry, 
10  Abb.  325). 

b.  Fmipei  appeal. — A  party  cannot  appeal  In  forma  paupmt  (Oftretnier  v. 
.   OtrptT,  14  How.  16 ;  and  tee  S  Paige,  278 ;  and  in  note  to  §  471,  pett). 

e.  Appeal  b;  ttie  people. — An  appeal  may  be  Ttrongbt  by  the  people  of  this 
State  from  an;  Judgment  against  them  in  any  conrt,  without  any  undertaking 
or  security  whatever,  and  Buch  appeal  aball  operate  as  a  stay  of  proceedings  on 
the  Judgment  appealed  tVom,  In  the  utme  manner  bb  If  security  had  beenglTea 
as  now  required^  law  (LawH  1858,  ch.  87,  §  3). 

d.  Appaala  hj  tbe  people,  State  officers,  &o,  xaaj  b«  wltbont  Homley.— 
An  appeal  may  be  brought  by  the  people  of  this  State  or  any  State  officer  or 
board  of  State  officers  from  any  Judgment  or  order  against  them  in  any  coort 
frithout  any  tmderlaking  or  security  whatever ;  and  stich  appeal  shall  operate 
M  a  stay  of  proceedings  on  the  Judgment  or  order  appealed  from  (Laws  1881, 
ch.2eS). 

«.  AppaalB  hy  mnnlo^xtl  o<MpoTatlon«. — All  appenls  by  mtmldpal  corpora' 
tlona  trom  the  Judgment  or  decree  of  any  court  of  this  Slate,  ahall  he  valid  to 
■tay  proceedings  on  such  Judgment  or  decree,  without  security  or  undertaking 
being  given,  unless  the  court  in  which  such  Judgment  or  decree  is  rendered 
ahall  olhcrwiBO  direct ;  and  in  such  case  an  undertaking  executed  in  their  ofBcial 
capacity,  by  either  the  mayor,  comptroller,  or  counsel  to  the  corporation,  in  the 
name  and  on  behalf  of  said  corporation,  shall  be  valid  for  the  purpose  of  such 
appeal,  and  shall  bind  said  corporation  to  the  performance  of  the  conditions  o( 
said  nndertaking  (Laws  185S,.ch.  363,  g  I).   And  eee  in  note  to  sect.  8B4,  p<Mt 

/.  Wairer  of  right  to  appaaL — The  right  to  appeal  is  waived  by  acceptance 
of  any  benefit  under  the  Judgment  or  order,  as  costs  (Lewii  v.  Ining  Int.  Oo. 
IS  Abb.  140,  n;  see  Neik  v.  Praeott,  4  S.  D.  Smith,  139 ;  Kadvxts  v.  GraAam,  4 
Abb.  468 ;  Keay  \.  Bloom,  17  Abb.  229> 

J.  Appeal  a  nerw  action. — An  appeal  ta  in  tbe  natnre  of  a  new  action 
{Ttndal  v.  Jona,  11  Abb.  2SS ;  contra,  Johnson  r.  Teoman»,  8  How.  140).  It 
was  probably  on  the  ground  that  an  appeal  is  in  the  nature  of  a  new  action, 
that  the  general  term  of  the  New  Toric  common  pleas  held  that  a  noUce  or 
appeal  required  a  fifty  cent  United  States  revenue  stamp ;  held  contra  by  connty 

tidge,  JaeJuon  v.  Aiun,  26  How.  116).  That  on  appeal  ts  not  a  new  action, 
ut  a  continnance  of  the  former  action,  see  Rannag  v.  Sringer  (4  Bosw.  66^ ; 
Johruon  V.  Yeomant  (S  How.  140). 

A.  Relief  on  motion.  Instead  of  appeal—Where  fhcts  have  arisen  since  a 
Judgment  was  entered  of  such  a  nature  that  it  Is  clear  the  Judgment  ought  not 
*0  M  executed,  relief  against  the  Judgment  may  be  given  upon  a  motion  t" 


vacate  same,  movided  the  facta  are  undisputed  {Wetrru/re  v.  Law,  84  Borfo. 
OlS,  and  see  Z^ P«)p2«  V.  The  Mayor,  11  Abb.  66).  An  error  that  the  Jndg- 
mant  was  entered  for  more  than  the  verdict  and  interest  and  costs,  should  ta 


corrected  by  molion  in  Ihe  coart  below  l>efore  an  appeal  to  the  conrt  (^  ap- 
peals :  It  cannot  be  corrected  after  the  dedslon  of  the  case  In  the  court  of 
appeals  {QrimMld  v.  Hanm,  SB  How.  170;  16  Abb.  418).  Thus  where  after 
Judgment  for  plaintiff,  defendant  obtained  an  order  (br  a  new  trial,  whlcli 
order  was  reversed  In  the  court  of  appeals  and  Judgment  ordered  on  the  ver- 
dict, Qie  court  below  refused  to  go  I»hind  the  Judgment  and  inquire  Into  Ita 
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§  324.  [273.]  EeigUn^  auitt.  Orders  made  out  qf  court, 
how  vaoaUd  or  modi^ed. 

An  order,  made  out  of  coart,  without  notice  to  the  adverse 
party,  may  be  vacated  or  modified,  without  notice,  by  the 
judge  who  made  it,  or  may  be  vacated  or  modified  on  notice, 
in  the  manner  in  which  other  motions  are  made. 

a.  It  U  competent  for  a  ]ud«e  to  vacate  and  modify  an  injnnctlon  order 
irithont  notice ;  but  It  1b  not  the  better  practice,  and  Bbonld  never  be  done 
except  wben,  from  the  wgencr  of  the  ctise,  it  becomes  necessarj  to  guard 
against  serious  loss,  wliich  might  Bometimea  be  occssioned  by  the  deia;  inci- 
dent to  Herring  notice  (Bnic*  v,  Deiaaare  and  HiuUon  Cajial  Go.,  8  How.  440). 

■b.  This  section  was  not  intended  to  give  an  nnlimlted  rigbt  to  vacate  ordera 
granted  ex  partt,  but  only  to  allow  a  judge  who  had  improvidentij  granted  an 
OTdor  to  rectify  the  error  ifappiiitd  to  immediate];  and  tiefore  any  subsequent 
step  bad  been  talien  in  the  action.  After  a  suttsequent  step  in  tlie  action  tu) 
Judge  can  vacate  Uw  order  w  parte  (iVot  v.  Torkt,  H  How.  868). 

regnlarily,  or  to  entertain  a  qoeation  aa  to  the  verdict  liaving  been  taken  sub- 
ject to  an  ai^UBtmeut  (id.).  The  remedy  for  irregularity  is  not  by  appetfL 
but  bv  motion  to  set  aude  tbe  proceedings  (PM  v.  Davimn,  87  Barb.  V7 ;  and 
■ee  litgartaO,  v.  Bottmck,  22  N.  Y.  425;  DaH  v.  MeAdam,  27  Barb.  187 ;  Banlt 
of  Oeneies  v.  Spencer,  IS  How.  14j ;  or  by  habeat  cerput  (WSe*  v.  Brown,  8 
Barlj.87). 

e.  ParUng  witb  Intorsat — The  objection  that  a  party  liad  parted  with  his 
interest  in  the  snbjectmatt«r  of  an  action  before  or  penaing  an  appeal  brou^t 
bf  him  to  the  court  of  appeals,  will  not,  except  in  a  palpable  case  of  f^aud, 
authorize  the  supreme  court  to  set  adde  the  judgment  or  the  appellate  court 
and  afterwuda  mode  tlie  judgment  of  the  supreme  court,  nor  lo  grant  a  pe^' 
petnal  injunction  against  the  enlbrcementofaucb  judgment (Jfunnv.  WmraU, 
lSBaili.221). 

d.  ESeot  of  appeal — When  a  right  of  action  has  aocmed  against  a  sheriff 
for  not  returning  an  execution,  such  rielit  of  action  cannot  be  divested  by  an 
appeal  taken  (htm  the  judgment  on  wmch  such  execution  issued  (Bovima»  v. 
&rvta,  89  Barb.  69). 

e.  An  appeal  from  a  Judgment  suspends  the  power  of  a  surrogate  to  enter- 
tain ft  proceeding  to  enforce  its  payment  (Curlu  v.  BtSte^,  82  Barb.  351). 

/.  Bo  long  as  a  judgment  is  subject  to  an  appeal,  the  court  Iwlow  may  cor- 
rect or  modify  it  in  its  discretion  (.W.  r.  iw  a.v.lT.Wetllru.  Co.  13  Abb. 414; 
2i  How.  296) ;  and  while  an  appeal  is  pending  in  the  court  of  appeals,  the 
court  below  have  Eliil  control  over  the  judgment  in  regard  to  making  amend- 
ments, and  Uie  judgment  is  for  aii  purposes  of  amendment,  regarded  as  ro- 
inalnmg  in  the  court  below  (Jurfsoa  v.  Gray,  17  How.  239). 

D.  Second  appeal  after  firat  diamiaaed  or  abandoned. — A  volnn  taty  dismia- 
aalor  abandonment  of  an  appeal,  is  no  bar  to  a  further  appeal  by  uie  sama 
MTty,  within  the  time  prescribed  by  the  statute  (Oa/!C>  v. /ma,  court  of  appeala, 
October,  1852) ;  as  in  the  case  of  an  appeal  dismisaed  for  want  of  a  proper 
undertaking  [MarUrtei  v.  Ofdarda,  5  Cai.  155 ;  K/iMu  v.  CamplxS,  14  Abb.  368 ; 
88  Barb.  288).  Where  an  appeal  had  been  dismissed  with  costs,  and  the  costs 
had  not  been  paid,  and  the  appcilFint  entered  another  appeal,  the  court  on 
motion  of  the  respondent  stayed  the  proceedings  on  the  second  appeal  unldl  the 
costs  of  the  first  were  p^d  (Dreuer  v.  Brooki,  S  How.  75). 

h.  Dlacontlnaanoe  of  i^ipeaL^ — An  appellant  cannot,  at  pleasure,  disconUnne 
or  dismiss  his  appeal  on  papnent  of  costs  (ITarrvn  v.  Eddy,lS  Abb.  28;  83 
Barb.  604 ;  eejtlTa,  see  Eurtutt  v.  JTarknau,  4  How.  16S :  iVrter  v.  Jonet,  7 
How.  ]«). 
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§§  S25, 326.]  ApFKAL.  6Z9 

a.  To  Mt  rid  of  an  order  tmproperlj  made  bj  a  judge  at  chambera,  the 
remedy  is  by  motion  to  the  conrt  to  Bet  it  adde,  not  an  appeal  (B'k  of  QtriMet 
,.  5pmar,  16  How.  14). 

b.  A  county  Judge  wbo  has  granted  an  oriler  in  an  action  in  the  supreme 
court,  «.  g.  an  order  of  arrest,  has  no  poirer  U>  vacate  it  on  n<>tice  (Bogeri  v. 
MeSl/iOM,  13  Abb.  293). 

e.  This  section  does  not  apply  to  an  order  made  out  of  court  upon  notiot 
lUbSett  V.  Weed,  3  How.  SCO).  But  it  extends  to  an  order  to  examlnea  defend- 
ant in  pTDceedlngs  supplementary  to  an  execution  (lAncltay  v.  Sherman,  1  Code 
Rep.  N,  8.  33 ;  6  How.  808 ;  Blakt  t.  itwy,  U  How.  108) ;  an  order  of  arrest 
{Cayuga  Co.  ffk  y.  TVarfi^  18  lit  439) :  for  an  injunction  (Sruea  y.  Peiaaart 
UinaTO).,  8How.  410;  see  anU,  p.410,  a;  and  £'A  of  Geneaea  v.  fencer,  IS 
How.  14 ;  and  see  g  37,  aaie). 


§  325.  [273.]    EeiattTig  ettiis.     Who  may  appeal. 
Any  partj  aggrieved  maj  appeal  ia  the  cases  prescribed  in 
this  title. 

d  Only  the  party  wboisajtjrimrf  by  the^ndgment  can  apply  to  reverse,  and 
the  party  in  wbose  &vor  the  judgment  is  nren  cannot  be  aggritted  by  it,  and 
conaeqoenily  cannot  apply  to  reverse  it  (frWrtanfti  v.  Ceirlia,  1  Abb.  l.w).  And 
a  party  who  is  aggrieved  by  one  pact  of  a  judgment  only,  cannot  by  appeal 
call  in  question  another  port  of  tLe  same  judgment  in  wmch  he  is  not  inte- 
rested (Ougler  v.  MtntUini,  6  Paige,  273).  A  stranger  to  the  action  cannot 
appeal  (see  E.  B.  v,  E.  C.  B.  8  AGb.  44 ;  Re  Brittol,  IS  Abb.  397 ;  Martin  v. 
Kanouae,  2  Abb,  390) ;  contra,  if  he  ia  aggrieved  by  the  judgment  (Adam*  v. 
Ifood*,  8  ChI.  SOfi).    The  term  "party  aggrieved"  cmbracea  tlie  repreaenta- 


for  relief  agiUnst  a  proceMing  in  such  action,  yet  if  his  application  u. 

Bied,  he  cannot  appeal  from  the  order  denying  his  application  [Be  Britlel,  16 
Abb.  EST). 

ft  Any  one  of  several  parties  conceiving  himself  aggrieved  by  the  Judgment 
may  appeal,  whether  his  co-plamtiSb  or  his  ce-dei^ndants  join  fh  the  appeal 
or  not  {Maiiiion  v.  Janet,  0  Hoy.  153). 

/  Where  a  party  to  an  appeal  dies  after  the  return  Is  filed  in  the  court  of 

Sipcals,  that  court  having  thereby  obtained  Jurisdiction,  has  tlie^  power  to 
low  the  legal  rcpresentativea  of  such  deceased  party  to  be  substituted  in  hie 
Slace  (Himtingt  v.  MufCinla/,  8  How.  173).  In  that  case,  after  the  r  ' 
le.' ■    ■'          -    '          '    ■'      .-...-.-.,.. 


nied  in  the  court  of  appeals,  the  respondent  died,  and  bis  executrix  applied  to 
be  snbslituted  In  his  stead.  It  was  objected  that  the  motion  for  substitution 
should  have  been  to  the  court  below ;  but  the  objectiod  was  overruled,  and 
the  moUon  granted. 

§  326.  [274.]  J^Uting  tuita.  Parties,  how  deaigruUed  on 
(^peal. 

The  partj  appealing  shall  be  known  as  the  appellant,  and  the 
adverse  party  as  tlie  respondent.  But  the  title  of  the  action 
shall  not  be  changed  in  consequence  of  the  appeal. 

g.  In  all  proceedings  oi.    ,. 
entitled  in  tbat  courts  and  not  in 
peal  is  brought  {Cliekiaan  v.  Cftobnon,  1  Coma.  Sll ; 
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§  327.  [275.]  (Am'd  1849.)  Eeiatinff  guiU.  Appeal,  how 
made. 

(1)  An  appeal  mnst  be  made  by  the  service  of  a  notice  in 
writing  on  the  advene  party,  and  on  the  clerk  vith  whom  the 
jndgment  or  order  appealed  from  is  entered,  stating  the  appeal 
from  the  Bame  or  some  specified  part  tliereof.  (2)  When  a 
party  shall  give,  in  good  faith,  notice  of  appeal  from  a  jndg- 
meot  or  order,  and  shall  omit  through  mistake,  to  do  any  other 
act  necessary  to  perfect  the  appeal  or  to  stay  proceedings,  the 
conrt  may  permit  an  amendment  on  such  terms  as  may  be 
jost. 

a.  Notio»-~what  •afflcl«t)t>— Where  ^  Dotlce  of  appeal  etat'mg  that  the  d«- 
fendRDt  appealed  "from  fbejadEtnent  entered  in  this  action  to  tbe  geDeral 
term,"  was  objected  to,  Hams,  J.,  said,  "  such  a  notice  la,  I  think  a  BuSldent 
compliance  with  the  reauirements  of  the  code.  It  U  enoagh  if  the  notice  spe- 
cify what  part  of  the  Juayment  it  ia  intended  to  revleT  upon  the  appeal"  ( IfB- 
•un  V.  Allen,  8  How.  ^).  A  uoiice  of  appeal  ft'omajudgment  at  special  term. 
In  a  special  proceeding,  which  statod  that  the  appeal  is  taken  to  the  "  suprems 
court  instead  of  the  "  genrral  term  of  the  sopreme  court "  as  required  by 
LawB  185*,  p.  S92,  held  aufflcient  [TRe  ItopU  v.  BoylKton,  17  How.  120). 

b.  Tbe  Bcrvingof  ezceptioDiora  com  [without  aov  other  notice]  la  notice  in 
writing,  that  the  part?  doing  ao  intends  lo  appeal ;  It  giru  notice  to  the  ad- 
Tetae  party  as  distinctly  as  it  an  eipreas  notice  to  that  effect  were  serveA  It 
■hould  always  therefore  be  deemed  a  auffldent  notice  of  appeal  if  served  in 
due  time,  especially  if  not  objected  to  (5ft«™ion  v.  Wdii,  14  How.  62."!).  [Joly 
la,  1658,  Emott,  J.,  referring  to  the  case  juat  cited,  said :  "  That  is  not  law  in 
this  (second)  district.  It  is  a  repeal  of  the  provision  of  (he  code  on  the  sub- 
ject, nevertheless  Sherman  v.  WfiU  was  followed  at  general  term  in  the  flrtt 
district  in  Jack»on  v.  FoMetl.  12  Abb.  281 ;  33  Barb.  64SJ. 

e.  Servtoe  of  notJoa. — The  appeal  is  not  made  until  notice  ia  serrcd  on 
ioOi  the  ^e^  and  His  adetna  partg  ;  therefore  the  notice  of  appeal  must  bo 
aerved  aa  well  on  the  clerk  as  on  the  respondent,  within  the  times  respectively 

Erescribed  by  sections  831,333  {WttioMv.  Plall.  1  Code  Rep.  100),  or  the  apped 
.  a  nullity  (llorrU  v.  Morange,  17  Abb.  88 ;  28  How.  247). 

d.  Tbe  deposit  of  a  notice  of  appeal  in  the  post-offlcB  on  the  last  day  tea 
bringing  (he  appeal,  and  when  such  notice  Is  not  received  by  the  party  to 
whom  sent,  itnlil  after  the  time  to  appeal  hai  expired,  la  in  time ;  bat  a  like 
service  on  the  clerk  fa  not  in  time  ajtd  ia  irregular  (Momi  V.  J&mnw,  36  How. 
247;  17  Abb.  88). 

«.  The  omission  of  serving  tha  notice  of  appeal  on  the  clerk  widkln  the  tima 
limited  therefor,  con  not  be  rectified  Ufarru  v.  Horanm,  20  How.  247;  £1*- 
voTih  v.  FvHon^  24  How.  20 ;  Irip  v.  De  Bou  8  Code  Hep.  183 ;  S  How.  114 ; 
The  People  v.  Bldndgs,  7  How.  108 ;  contra,  Untietidtn  t.  Adatru,  I  Code  Rep. 
N.  a  21 ;  E  How.  810). 

/.  NoUce  of  appeal  shooid  be  serred  on  the  Bt(omeT  of  record  in  the  comt 
below,  not  on  the  party  ITripp  v.  DeStw,  8  Code  Rep.  163  ;0  How.  114; 
<Mitmden-r.Adami,lCoda  Sep.  N.  B.  21;  5  How.  110;  see  rale  4  court  of 
appeals,  (wrt). 

g.  Theserriceofsuch  notice  belngajuriadictionalqnestton,  Itie  par^  cu 
take  advantage  of  It  any  time,  If  he  has  not  appeared  so  as  to  f^ve  JurlsdJctlou 
In  the  case.  JR.) 

&  Where  fuch  serrice  was  made  npon  tbe  party  only  who  had  not  appeared 
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BoasUisiTe  the  coiirtJurtRd]ctioii,beld,  that  the  appeal  wu  a.  nullitr  (Tripp 
T.  St&m,  8  Code  Bep.  163 ;  0  How.  114). 

a.  Amendment. — "  It  is  true,  section  827  sllowg  amendments  In  cases  of 
appeal ;  bat  it  provides,  as  a  n'n«  qua  non,  tbat  the  party  Bhall  haTe  given,  in 
foodfaiA,  notia  of  appeal.  And  where  there  is  a  &iliire  to  give,  in  ^od  faHh 
ftoiiet  1^  ajmol,  there  can  be  no  amendment  allowed  "  (,T/ie  People  v.  Eldridgt, 
1  How.  108).  And,  therefore,  where  a  party  intending  to  appeal  under  sec- 
tions SSI  la  871,  omitted  lo  aerve  hia  notice  of  appeal  within  twenty  days  after; 
the  jodgment,  as  reqnired  by  section  853 — but  hehadgiveaatw6iu[i'TOJ]  notto* 
of  appeal  within  the  lime  prescribed, — it  was  held  tbat  the  tierbai  [waZ]  notice 
"  cannot  affect  the  question  ;"  and  as  to  amending  under  section  8^7,  It  is  Bald, 
"  There  is  nothing  to  amend,  nor  to  amend  by.  If  the  notice  had  been  served 
and  had  been  defective  in  some  matter  of  form,  or  perhaps  of  substance,  I 
cosld  understand  what  is  meant  by  amendij^.  But  here  Is  no  notice,  and  the 
party,  under  the  head  of  ameadnients,  aska  to  bring  an  appeal  alter  the  time 
limited  by  statute  has  expired.  Thia  no  court  has  authority  to  do,  in  mj 
'  Judgment."  (iS.) 
■  b.  The  New  York  Common  Pleas  construe  this  section  to  authorize  an 
amendment  of  the  notice  of  appeal  {Jrioin  y.  Moore,  13  How.  410;  Woody. 
K^y,  2  Hilton,  S35 ;  disapproving  The  People  v.  Bldridge,  7  How.  108], 

6.  Where  it  appears  that  an  appeal  from  the  Bpecisl  to  the  general  term  ia 
taken  in  good  faith,  and  that  the  appeal  does  not  upon  Its  merits  appear  to  be 
fHvolous,  although  no  proper  undertuking  may  have  been  filed  and  served 
with  the  notice  of  app^,  the  court  will  allow  the  undertaking  to  be  filed,  and 
a  copy  of  it  served,  as  of  the  day  when  the  notice  was  served,  with  liberty  lo 
respondent  to  except  to  the  sureties,  with  a  stay  of  proceedings  until  the 
appeal  be  decided  (Iftito  v.  Thunbi/,  11  How.  126). 

4.  Where  the  imdertaking  is  in  an  amount  not  snfBcient  to  cause  the  appeal 
to  operate  as  a  stay  of  proceedings,  the  appellant  can  be  relieved  under  this- 
section  and  time  may  bo  grantea  him  to  perfect  his  appeal  by  filing  a  new  or 
additional  undertaking  [SlemAaut  v.  Schmidt,  6  Abb.  86). 

e.  Where  a  noitce  of  an  appeal  from  a  judgment  has  been  ^ven,  in  all  re- 
spects perC^t  and  containing  nolhing  more,  the  court  will  not  allow  an  amend- 
ment BO  aa  lo  make  the  notice  also  a  notice  of  appeal  fhim  an  order  denying  ft 
new  trial  (PVy  v.  Btmnett,  IQ  How.  885).  Nor  does  the  fact  that  the  respondent 
on  such  appall  appears,  and  argues  some  points  which  properly  belong_  to  a 
motion  for  anew  trial,  waive  any  notice  of  appeal  from  an  order  denying  a 
new  trial,  nor  does  such  an  appearance  give  the  court  Jurisdiction  to  reverse 
such  order.  (Ji) 

/  A  notice  of  appeal  trora  an  order  when  actually  given  in  doe  seaaoo.  It 
there  be  particular  defects  therein  which  do  not  destroy  its  substantial  char- 
acter, may  be  amended ;  and  so  of  an  appeal  fWim  a  Judgment.  {Id.) 

See  Conrt  of  Appeals  Rules,  in  Appendix ;  and  notes  to  g§  383, 834,  and  841. 


§828.  [2T6.]  (Am'd  1858, 1863.)  Edeting suits,  ircmsmitHn^ 
jKipers  to  appellate  court. 

If  the  appellant  shall  not,  within  twenty  days  after  his  ap- 
peal IB  perfected,  canse  a  certified  copy  of  the  notice  of  appeal 
and  of  the  jadgment  roll,  op,  if  the  appeal  be  from  an  order  or 
any  part  thereof,  a  certified  copy  of  such  order  and  the  papers 
npon  which  the  order  was  granted,  to  be  tranarnitted  to  the 
appellate  court  by  the  clerk  with  whom  the  notice  of  appeal 
ie  filed,  the  reepondent  may  cause  BQch  certified  copy  to  ba 
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MS  Aimu.  [§§  329,  330. 

trasBinitted  hj  ench  clerk  to  the  ^peltate  coort  and  recover 
the  expenses  thereof,  as  a  disbursement  oti  sach  appea),  in  case 
thejadgment  or  order  appealed  from  shall  be  in  whole  or  in 
part  affirmed,  and  this  provision  shall  appl^  to  all  appeals 
heretofore  taken  where  the  appeal  haa  not  been  dismissed  in 
the  manner  provided  by  the  rales  of  the  appellate  coart. 

a.  The  conrt  hu  power  to  uid  wm  uneiid  an  error  In  the  papen  retimed 
(XofuiTv  V.  BttmU,  i  How.  319 ;  Luau  y.  BaptiMt  Ohvreh,  id.  863). 

6.  Where  UiecerU&ed  copy  of  tLe  DoUce  of  appeal  andjndgmeut-roll  omit- 
iai  the  word  "  cop;,"  md  the  aflme  of  the  clerk,  and  wu  objected  to  aa 
that  gromid,  the  court  pemulted  u.  amendment  (Xani^v  t.  JiuwJf,  <  How. 

*m. 

8«e  Coort  of  Appeals  Rules,  Bnle  S. 


§  329.  [277.]  JStialinff  tuiis.  Intermediate  orders  afectuiff 
^  the  judgment  may  he  reviewed  on  the  ajopeal. 

Upon  an  appeal  from  a  jndgment,  the  court  may  review  anj 
intermediate  order  involving  the  merits  and  neceasarily  affect- 
ing the  jadgment. 


A  On  an  appeal  from  a  Judgment  to  the  court  of  appeals,  that  court  will  not 
review  an  order  denying  a  motion  to  stay  the  proceedings  {Ji»mt»  r.  Chalman, 
a  Belden,  aOS). 

d  Where  a  demnrrer  la  overmled  with  leave  to  the  defendant  to  ancwer  and 
he  av^lB  himaelf  of  the  permiMlon  he  cannot  in  an  appeal  from  the  final Jodg- 
ment  ottJect  to  the  order  overrullag  the  demnrrer  { W(dei  v.  Lym,  S  Qibba  Jlk£. 
B.376). 

/.  On  an  appeal  itata  a  judgment,  the  eonrt  will  not  review  an  order  made 
at  chambera  or  special  term,  and  from  which  no  appeal  bas  been  taken  to  the 

Sneral  term  of  the  court  below  [Kanoute  v.  Jfarhn,  1  Code  Bep.  N.  8.  S80 ;  8 
>w.  240;  (?raM  V.  iWwm,  8  Bow.  216 ;  1  Coma.  328). 
Aa  to  an  order  affecting  the  mraits,  ace  note  to  aection  849. 


%  330.  [278.] '  (Am'd  1849.)  Eeieimg  suitt.  Judgment  on 
appeal.     Heatitution.  ^  « 

U|ion  an  appeal  from  a  judgment  or  order,  the  appellate 
court  may  reverse,  affirm,  or  modify  the  jadgment  or  order 
appealed  from,  in  the  respect  mentioned  in  the  notice  of  ap- 
peal, and  as  to  aay  or  all  of  the  parties,  and  may,  if  necee- 
sary  or  proper,  order  a  new  trial.  When  the  jadgment  is  re- 
versed or  modified,  the  appellate  coort  may  make  complete 
restitution  of  all  property  and  rights  lost  by  the  etroHeoDS 
fndgmenL 
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a.  Extent  of  rarlsv^n  an  appeal,  oolrsuchpartaof  thejadgment  as  are 
appealed  from  can  be  renewed  {Kdity  v.  Weatem,  2  Coins.  500). 

b.  Wbere  ajadgment  Is  reTersed,  Uie  court  may  send  the  cause  back  to  be 
properly  disposed  oiA\.«pefi.tl.t«rm(I>tikkB^'dCh.qf  CanqjohaTUy.Wood,^ 

«.  On  BO  appeal  (hnnajadgment  only,  in  an  action  tried  by  a  Jury,  the  court 
will  not  review  the  case  upon  the  eridecce  with  a  view  to  determine  whether 
the  verdict  is  against  evidence.  Such  an  appeal  presents  for  the  consider- 
ation of  the  court,  questions  of  law  only  (BedeSy.  Com.  Mat.  Ini.  Co.,  S  Bosw. 
148). 

n  excess  in  amount,  and  each  es- 
n  be  definitely  ascertained  by  mere  com- 
pntation,  the  appellate  court  may  make  the  reversal  of  Uie  judgment  depend 
upon  the  election  of  the  party  to  relinquish  the  ascertained  esccss,  and  in  case 
of  his  so  electing,  may  affirm  the  judirment"  Wlloateati  v.  Suvdam,  21  N.  Y. 
185 ;  Boyd  v.  Fbol,  G  Bosw,  111). 

e.  ReBidtatloiL-''Altboiigh  the  language  of  the  section  is, '  mae  tnate  rulita- 
tion' i  entertain  no  doubt  that  the  true  construction  is,  to compd  the  appellate 
court  to  make  such  restitution  mail  proper  cases.  There  is  a  class  of  cases  where 
it  would  or  might  be  improper,  to  order  restitution;  such,  for  instance,  as  where 
the  judgment  appealed  th)m  ks  reversed  and  a  new  tnol  granted.  In  such 
case  Uie  court  has  a  discretion  in  relation  to  granting  costs,  and  as  the  judg- 
ment is  not  final,  there  is  no  restitution  to  be  ordered.  But  where  the  Judg- 
ment of  the  appellate  court  is  tlie  end  of  the  action,  and  no  new  trial  b  or- 
dered, I  think  It  is  imperaliTe  upon  the  court  to  order  restitution  of  all  the 
appellant  has  lost.  Therefore,  in  a  case  on  appeal  to  the  supreme  court, 
whnre  the  judgment  of  the  justice  and  the  county  court  are  both  reversed, 
complete  restitution  cannot  be  made  to  the  appellant  short  of  paying  him  his 
costs  of  defending  the  action  before  the  justice,  and  of  prosecuting  the  appeal 
before  the  county  court,"  together  with  his  costs  in  the  supremo  court  (fi^Itu  t. 
Baldwin,  9  How.  80). 

/.  On  the  reversal  of  a  judgment  of  a  district  conrt,  the  appellant  is  entitled 
to  have  inserted  in  his  costs  of  appeal  sucli  costs  as  he  would  have  been  en- 
titled to,  hod  a  proper  judgment  been  entered  in  the  court  below  (J'ceb  t.  Air- 
rin,  1  Abb;  232). 

g.  The  restitution  to  which  a  party  is  entitled  upon  the  reversal  of  an  er- 
roneous judgment  is  not  restitution  of  everything  he  has  lost  in  consequence 
of  such  judgment.  He  recovers  what  is  still  in  the  posaessinn  of  his  adver- 
sary, but  not  everything  else.  Collateral  lliingp  enecuted  under  authority  of 
anerroneouB  judgment  will  not  be  divested  by  its  reversal,  but  collateral  things 
executory  are  afCer  reversal  as  If  no  Judgment  had  ever  t>een  (XotMt  v.  Otrmait 
a^'d.  Ck,  la  BarU  97;. 

A.  Where  the  Judgment  below  has  been  paid  befbre  appeal,  but  not  satisfied 
of  record,  wnUs,  on  reversal,  the  appellant  cannot  enter  a  suggestion  and 
award  of  restitution  without  leave  of  the  court,  otherwise  where  the  judgment 
is  satisfied  of*record  (SA^ridan  v.  Jfarm,  S  How.  201). 

i.  In  case  of  an  attachment  under  %  237,  and  of  a  judgment  recovered  In 
the  action,  where  notwithstanding  an  appeal  the  judgment  had  been  pud,  on 
reversal  of  such  Judgment  with  an  order  for  a  new  trial,  a  restitution  of  the 
money  paid  on  such  Judgment  may  be  ordered.  The  money  to  be  deposited 
in  court  to  abide  the  result  of  the  new  trial  (flrtUoa  v,  PhiUfpt,  24  How, 
111). 

j.  The  remedy  by  restitution  is  cumulative,  and  does  not  bar  the  party 
proceeding  by  action  to  recover  the  amount  collected  under  a  judgment  aub- 
sequently  reversed  (Loli  v.  Stoeaey,  20  Barb.  67). 

See  note  to  g  800,  potL 

k.  Where  a  party  to  an  appeal  pays  costa,  and  the  decisloa  upon  which  mch 
costs  were  paid  is  subsequently  reversed  by  the  court  of  appeals,  the  su- 
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preme  coart  njfty  order  reatitution  ( WhiOedi  v.  Paltirmm,  Zt  Barb.  tF7 ;  Baford 
Blmni,  3  Wend.  164). 

a.  Revsrul  of  jnatloa'a  Jndgmeiit— When  b  Jndgnient  for  the  plalDtiff  In 
Jke  marine  or  Justice's  conrt  U  revereed  in  tlie  New  York  commoa  pleas  on 
appeal,  wit  haul  anj  &ward  of  judgment  final  for  the  defendant  upon  the  meriU, 
■uch  reversal  ia  not  conclusive  of  the  rights  of  the  parties ;  and  in  auch  case 
the  coets  incurred  bv  the  defendant  in  his  defence  In  the  court  below,  cannot 
be  allowed  him  and  included  in  the  Judgment  of  refereal  in  the  appellate 
court  Whether  such  coBla  should  be  allowed  to  the  appellant  (on  appeal 
from  these  courts)  when  the  appellate  court  not  only  reTerses  the  judgment 
but  also  ordeisa  judgment  final  for  the  appellant  upon  the  merits, — f  (EHert 
T.  KeOeg,  i  E.  D.  SmRh,  12 ;  10  How.  1)92).  [BenMe :  Thia  section  does  not 
applj  to  appeals  from  Justice's  courts.] 

S.  New  trial— The  court  of  common  pleas  for  the  city  and  county  of  Kew 
Tork,  have  uniformly  held  that  the  portion  of  eectiiw  830  which  authorizea 
the  appellate  court  M  grant  a  new  trial,  has  no  application  to  appeals  from  the 
marine  and  diatrict  courts  of  the  city  of  New  York,    fjd.) 

t.  On  appeal  to  the  general  term  on  a  case,  if  the  J  udgment  \s  reversed  on 
a  question  of  law,  a  new  trial  must  be  ordered  (ffaiMp  v.  FUnt,  IB  Abb,  888). 
The  court  may  reverse  or  aftlnn  tlie  judgment  on  a  question  of  fcct  (Origin  t. 
MantuaTcU,  17  N.  T.  26  j  Edmmuton  v.  McLoud.  IB  id  643  ;  and  see  anis, 
p.  481,^) ;  and  it  may,  where  a  several  Judgment  would  have  been  proper  In 
the  court  below,  reverse  a  judgment  as  to  one  defendaut  and  affirm  it  as  to 
another  {Qirard  v.  Beach  4  K  D.  Smith,  27 :  10  Uow.  869).  And  where  a 
Judgment  against  two  defendants  ie  reversc'd  wholly  as  to  one  and  afflrmed  aa 
against  the  other,  and  no  special  circumstances  render  a  different  disposition 

E roper,  the  reversal  is  with  costs  to  the  appellant  {Moiitgomery  Co.  ffk.  y.  At- 
tn}/ Citf  Bk,  3  BeUlen,  4SS). 

d.  JndfimBnt  on  dlamlsaaL — On  an  appeal  from  the  special  to  the  general 
term,  if  the  appeal  be  dismissed,  the  judgment  should  be  : — "  It  is  ordered 
and  adjudged  Uiat  Uie  appeal  be  dismissed  and  Judgment  affirmed  with  costs, 
and  tliat  ^e  respondent  have  execution  for  such  costs  when  at^usted  and  in- 
serted in  the  entry  of  the  j  udgment "  {De  Agreda  t.  Mimtei,  1  Abb.  130). 

».  Reversal  as  to  one  dsfendant. — Upon  appeal  to  the  general  term,  the 
jud^ent  may  be  reversed  as  to  one  defendant  who  appeals,  without  affecting 
the  judgment  as  to  another  defendant  who  does  not  appeal,  in  cases  where  a 
several  Judgment  below  would  be  proper  {Qeraud  v.  ^agg,  10  How.  869 ; 
4  E.  D.  Smith,  37 ;  see  FarrA  v  OaOiiu,  10  Barb.  MS,  in  note  to  §  347,  ptuT). 
/.  JUKtmnnoa  In  part— A  Judgment  cannot  be  affirmed  as  to  a  part, of  the 
amoant  recovered  and  reversed  as  lo  the  residue,  where  a  new  trial  ia  ordered 
as  to  the  part  which  is  reversed  (Sory  v. Nm  Tork  and  Sarlam B.B.Go.,i Sel- 
den,  «6). 
)  g.  Judgment  on  afflrmauo*.- Where  a  Judgment  entered  at  special  term  ia 
appealed  to  the  general  term,  and  is  there  affirmed,  a  new  Judgment  should 
not  be  entered  ^ao  v.  Orooke,  6  How.  460 ;  De  Agrtda  v.  ManUi,  1  Abb.  180). 
The  simple  Judgment  of  affirmance,  with  the  award  of  costs  (if  any),  should  be 
attached  to  the  original  roll,  [lb.)  It  is  improper  to  enter  up  two  judgments 
in  the  same  court  lor  the  same  demand.  {Id.)  The  judgment  of  affirmance 
should  not  embrace  any  sum  secured  by  the  judgment  appealed  from  (Balmi 
T.  S^nt,  IS  Abb.  866). 

A.  Judgment;  nunc  pro  tono.- Where  a  party  dies  after  tlie  argument  of 
an  appeal  and  before  the  decision  thereon,  the  Judgmeut  may  be  entered  nun« 
mv  Hnc  as  of  a  day  before  his  death  [BeaeK  v.  w^ory,  %  Abb.  303 ;  and  see 
J)t  Agreda  v.  Mantd,  1  Abb.  180).  The  judpnent,  if  against  the  decedent, 
may  be  enforced  against  his  representatives  [Btath  v.  Or^/ory,  2  Abb.  308). 

i.  Judgment  on  an  appeal  to  the  general  term  cannot  be  rendered  aa  of  a 
day  anbaequent  to  the  death  of  a  party  appellant  or  respondent ;  but  it  may  be 
rendered  as  of  a  day  prior  to  such  decease,  and  on  which  the  court  was  in  see- 
slon  and  could  have  beard  the  appeal  (Da  Asreia  v.  UantA,  1  AU).  180;  see 
JSMeA  T.  Qrtgvni^  %  Abb.  208). 
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g  331.]  TIUE  FOB  APPBAIJNO.  045 

§  831.  [2790  (AmM  1857, 1858.)    EmaU/ng  auiU.    Timefor 


The  appeal  to  the  court  of  appeals  under  subdivision  two 
of  section  eleven  of  tliis  code,  mnet  be  taken  within  eixtj 
days  atler  written  notice  of  the  order  ehall  have  been  given 
to  the  party  appealing ;  every  other  appeal  alluwed  by  the 
second  and  third  chapters  of  this  title  mast  be  taken  within  two 
years  after  the  judgment  shall  be  perfected  by  filing  the  jadg- 
ment-rolL  ,^ 

Bee  §  11,  ante,  u  to  time  for  Appealing  in  cases  arising  In  Justice's  conrbk 

a.  An  appHSl  cannot  be  taken  until  afler  entir  of  tbe  Judgment  appealed 

^miBradieyf.  Van  Za3\dl,i  Code 'Sep.2n  %  MeMahon-v.  Uarriaon,  0  How. 
B0O).  But  it  may  be  taken  at  anj  time  on  the  same  day  tbat  tbe  judgment 
is  entered;  and  in  that  caae  the  court  will  not  inquire  which  was  tlie  flrst, 
the  entry  of  the  judgment  or  the  tailing  the  appeal  (Blgdett^rg  t.  CotAtaL  S 
How.  300 ;  and  see  J?n«  v.  Porter,  8  How.  286). 

b.  If  the  party  in  whose  fkvor  judgment  Is  rendered  omit  to  perfect  his 
Judgment,  the  other  partT  may  compel  liim  to  do  BO,  In  order  that  an  appeal 
may  be  brought  {E'k.  of  'GuTutva  v.  flotrftiw,  1  Code  Rep.  N.  8,  1S3 ;  6  How. 
4^;  UnUUumy.  Mayor  of  Nfic  Fin-*,  1  Code  Rep.  N,  8.  Ill ;  Purd]/ v.  Petert, 
15  Abb.  160  i  and  see  F^t  v.  CowenJumen,  14  Abb.  56). 

e.  A  stay  of  proceedings  on  the  judgment  does  not  extend  thb  time  to 
appeal  {Benouii  t.  Utrru,  3  Code  Rep.  71). 
Bee  note  to  §  S82,  In&a. 


§  332.  [280.]  (Am'd  1849.)  Other  appealt  within  thirty 
days. 

ilie  appeal  allowed  by  the  fourth  chapter  of  this  title, 
mnst  be  take.i  within  thirty  days  after  written  notice  of  the 
jndgment  or  order  shall  have  been  given  to  tbe  party  ap- 
pealing. 

See  note  to  §  381. 

d.  Time  to  appeal — From  an  order  entered  on  Hey  27,  a  notice  of  appeal 
served  on  June  37,  is  in  time  ((?<iW(  v.  Finch,  S4  How.  1B3). 

t,  Bemble,  Where  the  notice  of  the  judgment  is  served  by  null,  the  oppo- 
site party  has  double  time  to  appeal  (iiiirbn  v.  Ltai»,  7  How.  183). 

/  Stay  of  pTDceedinfca. — A  stay  of  plaintiff's  proceedings,  except  entry 
of  judgment,  prevenls  bia  giving  notice  of  the  jud^uient  so  as  lo  limit  the  time 
lo  appeal  therefrom  ( Whiu  v.  KlinJam,  19  Abb.  106), 

g.  A  stay  of  proceedings  on  tlie  judgment  does  not  extend  the  time  to  appeal 
(BeTUnul  Y.  Jlarrii,  3  Code  Hep.  71). 

A.  'Wklvei  <a  objeotlotL — Oiving  an  admission  of  tlv«  scrrice  of  a  notice 
of  appeal,  iaa  waiver  of  the  objection  tliat  it  was  not  served  witbin  the  time 
to  appeal  {Stnwer  v.  Oaan  Int.  Oo.,  Q  Abb.  38). 

i.  Bxtaodbig  tiaUL — Tbe  code  preBCribea  the  time  within  which  an  appeal 
nay  be  taken  from  the  special  to  Uie  general  term ;  and  It  is  not  in  the  i^wer 
of  me  court  to  extend  that  period,  or  to  allow  an  appeal  where  the  time  haa 
been  suffered  to  expire  (Code,  6g  383,  405 ;  B^nmiU  v.  Harru,  2  Code  Hep.  71 ; 
.Srov.  llumuu,  1  Code  Sep.  N.  8.67;  Lindiegt.  Aliii]/,ib.l3»;  BmoMY.ih 
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nonCB  OF  JDDGUXNT.  [§  332. 


SOMmatl,  2  Code  R 

16  How.  88S :  7  Abb.  852 ;  OaUl  v.  Fine/i,  24  How.  193 ;  Marrii  t.  Morang*. 
2«  How.  347;  WaitY.  Fan  .^ton  22  N.  Y.  818 :  8aUt  v.  Butltr,  27  How.  1B3; 
OTerniling  8e^v  r.  Pndiard,  3  Duer,  669 :  Tbtf  r.  T^cima*,  18  How.  2S4 ;  see 
also  Bajite  v.  N.  Y,  Cent.  B.  R.  0)„  U  How.  430).  It  ia  improper  for  Uio 
court  lo  attempttocffectthesame  thing  indirectly  by  ordering  anew  dnte  to  the 
Jodgment  (Hurnvhrey  v.  Chamhtriain,  1  Kenian,  274).  And  the  Bupreme  court 
will  not  set  aude  a  jadgmenl  for  the  mere  purp<»e  of  relieving  a  parly  from 
the  loM  of  the  remedy  by  appeal,  although  from  no  fault  or  neg-lect  on  his 
part  {MarOon  t.  JohnOon,  13  How.  93 ;  and  Bee  Fry  t,  Bennett,  10  ul  385 1  T 
Abb.  853);  a  stay  of  proceedingB  on  the  judgment  does  not  extend  the  time  to 
appeal  {tUnouil  t.  Barrit,  2  Code  Rep.  71). 

a.  Party  appealing. — The  term  "  party  appealing "  meaoB  the  party  in 
wliom  ia  the  right  to  appeal  (Jkmh  t.  Qr^ory,  S  Abb.  209). 

b.  Hotlca  of  JnctgmsQt — This  muBt  mean  of  a  Judgment  so  pcrilected  in 
form  that  on  the  very  day  on  which  notice  1b  given  of  Ub  entry,  the  appellant 
lias  on  the  record  a  knowledge  of  all  the  matters  necessary  to  the  perfection 
of  an  appeal,  and  of  a  slay  upon  it.  One  of  these  matters  is  the  amount  of  the 
Judgment,  and  that  depends  on  the  amount  of  tlie  costs.  So  that  while  the 
amount  of  tiie  costs  is  kept  open  [and  is  uncertain],  no  notice  of  the  entrf  of 
the  judgment  can  be  given,  which  will  limit  the  time  for  an  appeal  {Shennany, 
WMt,  n  How.  537).    Thus,  where  a  party  adjusted  his  coats,  and  entered 

Jadgmoit,  and  served  notice  of  the  Judgment  on  the  20th  February,  and  after- 
irards  stipulated  to  re-eubuilt  the  costs  for  adjustment,  and  that  any  deduction 
made  ^ould  be  deducted  ftom  the  Judgment,  held  that  such  stimulation  was  in 
tffect  a  revocation  of  the  notice  of  the  Judgment,  and  that  to  limit  the  time  to 
appcalanewnoticeof  the  judgment  slioulf  liave  been  given  after  the  readjust- 
ment ofthe  costs (itf.;  iMtyT..B(jArt-i».8AVb. 3101, unless aftertheorderisinade 
orjadgment  la  rendered  and  entered,  or  Sled  ana  constructively  entered,  so  aa 
tobecmneapart  ofthe  record  or  minutesofthecoun,  the  party  has  some  tm'lAt 
Ikatifeation  mnof^  by  act  of  Ou  prenaSing  party  or  hit  otlorn^,  his  time  to  ap- 
peal contiuneB  without  limitation.  The  adverse  party  may  acquire  knowtedgo 
of  th«  order  or  f  udghient ;  lie  may  examine  it  on  tlie  flies  of  the  conrt,  or  on 
its  records,  and  procure  a  copy  of  it,  but  the  knowledge  so  acquired  is  inope- 
rative  tolimithia  time  for  appealing  (iiVi(T..Bcnn«U,  15  How.  403;  7  Abb.  352; 
Bee  Leaty  \.  JtoberCi,  8  Abb.  310 ;  TSs  I'eaplt  t,  Spavlding,  9  Paige,  607 ;  Gay  t. 
Gay,  10  uL  370). 

A  The  time  to  appeal  tram  an  <M^er  does  not  commence  to  run  unUl  writ- 
ten notice  of  the  onler,  after  it  hu  bten  duly  entered.  A  notice  of  the  order 
before  it  has  been  entered  will  not  limit  the  dmo  to  appeal  (Oolil  t.  Finch,  24 
How.  193).  And  where  an  issue  of  &ct  is  tried  by  the  court  without  a  jury, 
and  a  deciaion  rendered  thereupon,  notice  ofthe  decision  given  by  the  pre- 
Talllng  party  before  the  actual  entij  of  the  judnnent,  ia  not  snch  a  notice  of 
the  Judgment  as  will  limit  the  time  to  appeal  {Leary  r.  Roberit,  8  Abb.  810). 

d.  A  party  who  undertakes  to  limit  the  time  for  appeal  must  be  held  to 
strict  practice.  A  Tiotieg  of  Judgment  not  signed  by  the  party,  or  his  attorney, 
and  without  any  place  of  business  Indorsed  or  mentioned.  Is  a  nullity,  and  will 
not  limit  the  time  to  apfwal  ( York*  v.  Act,  17  How.  192) ;  so  a  notice  of  Judg- 
ment is  defective  where  it  omits  to  state  the  clerk's  ofBce  in  which  the  Judg- 
ment is  entered,  and  such  a  notice  does  not  limit  the  time  to  appeal  (Viiitan 
T.  X^ai.  Loan  Fund  Au.  Soe.,  19  How.  SIS). 

t.  In  order  to  limit  the  right  of  appeal,  a  aervice  of  a  vriltea  notice  on  th« 
party  is  neceasary,  even  where  the  appeal  is  from  a  Judgment  or  order  en- 
tered by  the  appellant  himself  {Baniin  v.  JPine,  4  Abb,  800, — general  term, 
■econd  district).  Thus,  where  the  causa  was  referred,  and  a  report  made  in 
favor  of  the  plaintiff,  for  a  sum  smaller  than  that  clumed,  ou  July  19,  18S^ 
the  plaintiif  entered  Judgment  for  the  amount  found  due  him.  On  the  I9th  ta 
November  following,  the  plaintiff  served  notice  of  appeaL  On  motion  to  dis- 
miss said  appeal,  on  the  ground,  amongst  others,  that  it  was  to  late, — it  not 
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8833.] 

SpeaitDK  thkt  the  defendant  had  erer  aerred  the  plalotiff  with  written  notice 
the^udgmeDt,  the  motion  was  denied.  And  in  Staring  f.  Jona  (IS  How. 
438),  Wells,  J.,  Bars, "  There  has  been  no  urttten  notice  of  the  Judgment  (which 
In  Uiat  case  was  for  the  plEuntiff  >  seired  upon  the  defendants  or  their  attoiv 
nen.  Nothing  short  of  thia  will  limit  the  Ume  in  which  to  appeal.  AM- 
nalknowledge  oflhe  entry  ofthe  Judgment  by  the  defendania  or  their  attoi- 
nefs  win  not  supersede  the  written  notice." 

/.  Wh«i  an  order  obtained  bj  a  party  Is  settled  «  parte,  entered,  and  a 
copy  of  it  served,  and  the  Judge  wlio  made  it  on  a  resettlement,  wUch  he 
lUrecta,  modifies  It  by  altering  the  terms  of  the  original  dntl  order,  the  party 
obtsinmg  tlie  order,  if  be  would  limit  the  time  in  which  to  appeal  &om  it, 
mDBtGsaseittDbeenteredssltisfinally  settled,  and  serve  B  copy  of  it.  From 
the  time  It  is  resettled,  and  as  resettled.  It  Is  the  only  order  there  is  is  relation  to 
the  matter  covered  by  it  {Bowmaa  t.  Jbt^  8  Daer,  S91). 
See  note  to  section  S81. 
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ATPUL  TO  OOUBT  07  APPS1I4.  [g  8S3. 


Appeals  to  the  Court  of  Appeals. 

Bxcmtm  B38.    Appeal,  in  what  casta    Judgment  on  verdict,  BDldect  to  (ho 
opinion  or  the  court. 
894    On  appeal,  secuntj  mnst  be  given  or  deport  made,  onlew 
wuved. 

885,  On  jadgment  for  money;  Becnrity  to  itny  execution.    New 

underlakine  on  HUretiea  in  the  first  becconing  insolvent. 
Deposit  in  uea  of  undertaking. 

886.  If  Judgment  be  to  deliver  document  or  personal  property.  It 

mast  be  deposited  or  security  be  given. 
837.    If  Judgment  be  to  execute  conveyance.  It  mart  be  executed 
and  deposited. 

888.  Becnrity  where  Judgment  ia  to  deliver  real  property  or  for  a 

sale  of  mortgaged  premisea. 

889.  Btay  of  proceedings  upon  Becnrity  being  given. 
840.    Undertaldngs  may  be  in  one  instrument  or  several. 
S41.    Security  to  be  approved  and  suretiee  to  Justify. 

813.    Perishable  property  may  be  sold,  notwitliatandtng  appeal 
848.    Undertoliing  must  be  filed. 

§  333.  [283.]  (Am'd  1857.)  Moisting  suits.  Appeal^  in 
what  cases.  Judgment  on  verdict  subject  to  the  opinion  of  the 
oowt. 

(1.)  An  appeal  may  be  taten  to  the  coart  of  appeals,  in  the 
cases  mentioned  in  section  eleven. 

(2.)  Whea  aoy  of  tiie  courts  mentioned  therein  shall,  at 
general  term,  render  judgment  upon  a  verdict  taken  snbject 
to  the  opinion  of  the  conrt,  the  qnestiona  or  concluaions  of  law, 
together  with  a  conciae  statement  of  the  facts  npon  which  they 
arose,  shall  be  prepared  by  and  nnder  the  directioa  of  the  court, 
and  shall  be  filed  with  the  judgment-roll,  and  be  deemed  a 
part  thereof,  for  the  purposes  of  a  review  in  the  court  of  appeals. 

The  proTJsionBof  the  last  preceding  [this]  section  ahall  &pply 
to  any  judgment  therein  mentioned  that  has  been  heretofore  ren- 
dered, and  npon  which  an  appeal  has  been  brought,  and  is  now 
pending,  or  upon  which  an  appeal  shall  hereafter  be  bronghL 
When  the  return  has  already  been  filed  with  the  clerk  of  the 
court  of  appeals,  snch  statement  shall  be  filed  with  him,  and  bo 
deemed  a  part  of  sach  return. 
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APPEAX  TO  CODBT  OF  APPEAM.  649 


a.  Ilie  amendment  of  18BT  was  the  addtUon  of  the  second  snbdiviBion.  It 
applies  only  lo  new  trials  ordered  and  tttdztnenls  rendered  after  Uie  amend- 
ment took  effect  (Bly  v.  BoWm,  16  N.  T.  696).  The  only  fccta  of  which  the 
general  term  ia  authorized  to  make  a  statement  under  this  section  are  those 
micontroTerted  ot  conceded  on  the  trial  (Pvrdum  v.  Maititm,  IB  Abb.  402). 
The  general  term  baa  no  right  of  Itself  to  deduce  facto  fh>m  evidence  in  order 
to  found  a  judgment.  The  amendment  in  1857,  to  this  aecUon,  has  not  varied 
thia  rule,  or  established  another  in  relation  lo  proceedings  that  may  be  had 
at  the  trial,  or  In  relation  to  the  powers  and  duties  of  the  conrt  at  general 
term  (Brouier  r.  Ortar,  %  Bosw.  866). 

i.  Where  the  court  at  general  term  establish  findings  of  &ct  ditTerent  from 
the  feds  found  by  the  court  at  special  term,  or  by  the  referee,  auch  finding  of 
&cts  at  general  term  ahould  be  mode  part  of  tlie  record  on  appeal  to  the  conrt 
of  appealB  {BmHh  t.  Grant,  17  How.  881).  Where  such  a  case  is  sent  back  by 
the  court  of  appeals  for  re-settlement,  the  general  term  cannot  send  the  case 
to  the  special  term  or  referee,  for  a  restatement  of  the  facta.  The  court  of 
appeals  ahould  be  fumlEhed  with  the  aame  facts  as  those  on  which  the  court 
at  genera!  term  based  its  judgment  {Id.)  Where,  in  such  a  case,  the  (acts  as 
[bund  by  the  general  term,  have  not  been  stated  In  the  record,  pursuant  to 
rule  38,  the  general  term  may  allow  a  re-settlement  on  terma.    {Id.) 

e.  Wliat  deolaion*  tlie  ooort  of  appeals  may  review. — The  court  has 
authority^  to  review  only  actual  del«rminatumi,  that  is,  questions  opon  which 
the  inferior  court  has  a^uaSy  tnuud  (fiaynor  t.  Clark,  3  Code  Bep.  330 ;  7 
Barb.  &S1),  and  only  determinations  made  after  the  code  took  effect  (Biee  v. 
Fu>Bd,  1  Code  Bep.  112 ;  8  How.  SW). 

d.  In  Gridley  v.  Daegeit  {1  Code  Bep,  N.  B.  886 ;  8  How.  280),  a  deeiBion  was 
made  at  special  term,  and  appealed  to  the  general  term.  At  tike  general  twm 
no  hearing  of  the  appeal  took  place,  but  a  Judgment  was  entered  under  a 
stipulation,  and  with  a  view  to  an  appeal  to  the  court  of  appeals.  An  appeal 
was  had ;  and  although  both  partiea  asked  to  have  it  heard  upon  the  merits, 
it  was  held  that  the  court  bad  no  discretion,  and  the  appeal  was  dismissed  for 
want  of  sach  an  actual  determination  as  the  code  reqmres.  Bo  too  there  can- 
not be  an  appeal  to  the  couit  of  appeals  trom  a  Judgment  by  defiiidt  at 
the  general  teim  [Strtmg  v.  Ha/rdeTtbargli,  36  How.  4S8). 

«.  T'iie"tptciaiproeMdingt''  mentioned  in  subdivision  3  of  section  11,  are 
not  the  " proritimuU  remeditt"  provided  for  by  g§  178  to  S44  {Qmin  v.  J^mp- 
kint,  1  Code  Bep.  N.  8.  416). 

/  The  word8"broug]it  there  th)m  another  conrt"  include suilfl  pending  in 
the  late  court  of  chancery  on  the  first  Monday  of  Jnly,  1847,  and  Irantferred 
to  the  supreme  court  by  force  of  the  constltuuon  (Art  liv.  g  6),  and  judiciary 
act  (Laws  of  1847,  p.  82S,  613),  where  the  decree  was  made  after  the  code  took 
efi'cct  iFarm.  Loan  and  Tnat  Go.  v.  CarmU,  4  How.  211-  2  Code  B.  138: 
3  Coma.  6661 

g.  The  juiWient,  to  be  reviewable,  mnst  be  a  final  judgment  lI\iddock  v. 
Spring^d  Fire  In*.  Co.  2  Keman,  691),  Accordingly  where  the  plaintiff  de- 
murred to  portions  of  the  defendant's  answer,  ana  Judgment  waa  rendered 
thereon  agalnat  the  defendant.  In  the  court  below,  leaving  issues  of  fact  in  the 
cause  un^^cided,  held,  that  tbe  judgment  on  Uie  demurrer  was  not  reviewable 
in  tbe  court  of  appeals  until  the  issues  of  fact  were  disposed  of  and  final  jodg- 
ment  given  in  the  action  (/d. ;  and  see  TAe  Pro^  t.  .Bauu,  34  Barb.  09 ;  Fori 
J.  David,  8  Abb.  386 ;  Harrii  v.  Clark,  i  How.  78).  Mg 

A.  When  an  action  is  tried  before  the  court  without  a  Jniy,  and  a  declMoD 
is  made  disposing  of  the  case,  except  that  a  referee  is  directed  lo  take  an 
account  and  an  order  is  entered  in  conformity  to  the  decision,  an  t^peai'tronx 
such  order  to  review  decidons  made  at  the  trial  wUl  be  dismlased ;  they  can 
only  be  reviewed  on  an  appeal  from  the  ivigmeni,  which  appeal  cannot  be 
tirougbt  until  the  account  has  been  .taken,  and  all  questions  arising  upon  it 
kave  been  disposed  of  at  special  term.  Until  then,  the  order  entered  on 
tbe  final  decision  made  after  the  trial,  does  not  mean  a  jv^meiU,  within  the 
meaning  of  that  word  as  defined  by  the  code  {LaiBreace  t.  Farmtri  Loan  and 
3W*(  Co.  15  How.  67 ;  see  IbrnjuUn*  v.  Byatt,  18  H.Y.  584). 
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a.  Wbere  there  hu  l^een  a  rcferoice  under  nbd.  8  of  Mctiou  STl,  erer^ 
qucatloD  depending  not  on  the  fhcts  fonnd,  bat  on  error  In  the  procee^nga 
on  tbe  trial  or  in  tue  determination  of  the  acts,  must  be  rueed  bj  eiceptiotk 
There  can  be  no  reriew  in  the  court  of  appeals  of  the  correctneas  of  the  Ao- 
tennination  of  the  &cla  (Jfm-siaff  v.  SmilA,  20  N.  Y.  251). 

b.  The  proTiaions  of  the  code  in  relation  to  ^>pealB  to  tbe  court  of  appealL 
apply  to  all  judgmenta  in  proceedings  upon  mandamua  rendered  after  April 
8, 1859  (Laws  1^9,  cb.  1T4,  g  8>  Bach  JudgniBDta  rendered  prior  to  that  daj 
Me  to  be  reriewed  b?  writ  of  error  (BeeJcer  t.  Tit  I^ufle,  18  N.  T.  487 ;  and 
aa  to  auch  judgment,  aee  Laws  1899,  ck  174). 

&  The  conrt  of  appeals  has  pover,  and  it  la  its  dutj  to  hear  and  determine 
All  caaea  which  were  pending  in  uld  conrt  on  Sth  April,  1869,  upon  writs  of 
arror  theretofore  brought  to  reriew  the  determination  of  the  supreme  conrt, 
In  awarding  or  reAieiuK  to  award  a  peremptoir  mandamus,  in  the  same  nuut- 
ncr  aa  If  auch  casea  had  been  brougnt  into  laid  conrt  of  appeals  b^  appeal 
under  the  code  (Iawh  1869,  ch.  174,  g  1 ;  and  see  further,  id.  g  2). 

d  Upon  a  trial  byJnrT.thepMntiffhad  a  verdict,  and  in  the  entrrthereol 
Judgment  for  him  was  codered.  The  defendant  moved  for  a  new  trial  upon  a 
case  and  ezccDtions  at  special  term,  and  hla  motion  was  granted.  The  pUn- 
tiff  appealed  from  this  order,  and  it  was  reversed  st  general  term,  the  order 
thereupon  entered  agidn  oraering  judgment.  After  uiis  Qte  plaintiff  applied 
at  q>ecial  term  for  an  allowance,  which  was  granted.  This  allowance  waa 
aiDimed  on  appe^  at  general  term.  An  order  was  entered  containing  an 
order  for  Judgment  on  the  verdict,  with  Interest  and  corts,  atating  the 
amonnt,  but  not  stating  whether  such  order  was  made  at  geneisl  or  special 
term.  The  defendant  appealed  to  the  court  of  appeals  from  the  Judgment, 
and  from  the  order  at  general  term,  affirming  Uie  order  for  an  allowance :  held, 
'n  motion  to  dismias  the  ap^>eal,  that  tbe  appeal  waa  well  hronght,  thei« 


#.  The  holder  of  a  ftind  being  sued  bj  two  parties  having  conflicting  claimi 
thereto,  brought  the  same  Into  court  and  was  discharged  from  litigalion, 
under  section  133  of  the  code.  There  was  no  formal  substitntiDn  of  eittier 
claimant,  as  defendant,  but  a  reference  was  ordered  to  ascertain  the  Rkcta,  and 


npon  tbe  coming  in  of  the  report,  the  ftind  was  swarded ;  held,  a  final  deter- 
_.,_  ..,.      eqaiv^ent  to  a  Judgment,  fW>m  which  an  appeal  might  betaken  to 
jfappealB(ffirtyv.  i'tepafrK*,  18N.  T.  484).    The  report  in  suck 


caae  having  the  effect  of  a  special  verdict,  the  question  whitdi  party  is  entitled 
to  judgment  U  reviewable,  on  af^aal,  although  no  exception  has  been  taken. 
{Id.) 

f.  Where  the  case,  on  the  appeal,  Mis  to  show  the  conrt  in  whidi  Judg- 
ment wne  rendered,  or  to  show  such  a  Judgment  as  is  set  forth  in  the  notico 
of  appeal,  the  appeal  will  be  dismissed.  It  is  not  enough  that  the  case  slatea 
bets  which  make  it  probabli:,  merely  that  an  appealable  Judgment  has  been 
rendered  {Laimu  v.  PitUen,  10  Abb,  ITT).  If  the  court  can  see  Uiat  the  defect 
arises  ttom  a  mere  clerical  error  or  omi^on  it  may  allow  an  amcndmenL  (Id.) 
And  where  the  record  shows  an  actual  determination  made  at  general  tens, 
although  it  does  not  affirmatively  appear  that  the  case  was  brought  there  by 
appeal,  the  court  of  appeals  will  presume  that  the  case  was  r^uurly  at  g«9i- 
eral  term  b;  appeal  {Bweher  v.  Conradt,  11  How.  181). 

g.  Order  granting  a  new  trial. — An  appeal  to  the  court  of  appeals,  (him 
an  Older  granting  a  new  trial,  lies  only  when  the  party  obtaining  the  verdict 
is  content,  If  he  cannot  sustain  it^  fall  wholly  in  his  action  or  deltmse  (£an- 
man  v.  LeurUton  KB.  Co.  19  N.  Y.  4931,  Where  the  order  is  for  a  new  trial, 
nnlesfl  the  plaintiff  will  remit  a  part  of  his  verdict,  he  cannot  appeal  and  re- 
tain the  I>enefit  of  the  alternative  tudsment  for  a  reduced  amount.  Accord- 
ingly, where,  in  such  a  case,  the  plaintiff  stipulated  that  in  case  the  order  for  a 
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new  trial  Ehonld  be  affinned,  the  jadfjiueDt  ahcmld  be  rednced  u  proposed  hj 
the  court  below,  liis  appeal  was  diamissed.    {Id.) 

a.  An  appeal  to  the  court  or  appeals  fhnn  an  orderof  the  court  below,  grant- 
ing a  new  trial,  does  not  bring  up  for  review  quBStiona  of  fact.  If  no  error  uf 
law  ia  found  in  ibe  deciBton,  it  will  be  nfflrmcd  and  final  judgment  given 
BgainBl  the  appellant  accordlngto  tlie  Btipnlation  required  to  accompany  the 
notice  of  appeal  iuauch  cases  (Soi/i  v.  T/u/mpion'a  Execatoi-i,  10  N.  Y.  2df), 

b.  An  appeal  to  tbe  court  of  appeals  ftom  an  order  denying  a  new  trial  does 
not  per  u  preclude  the  opposite  party  from  proceeding  to  enter  JudgmenL 
3ut  the  entiy  of  Judgcaent  in  such  a  case  does  not  affect  the  appeal  ttam  the 
order  ( Faton  v.  Nat.  Loan  Fund  Life  Au.  Sot.,  IB  How.  515 ;  MeMahtm  v. 
Atlen,  22  How.  1S3).  The  court  below  may  entertain  a  moUon  to  stay  pro- 
needing  10  Judgment  or  proceediugB  on  the  judgment.  (Jd.) 

t.  Whereafteratrinlbyjury  anew  trialls  ordered  by  the  contt  below,  ttie 
court  (if  appeals  will  aftlrm  the  order  if  it  can  be  maintained  upon  any  view 
of  the  evidence  {Sanford  v.  Eighih  Ati.  R.  K.  38  N.  Y.  848} ;  for  upon  an  appeal 
from  an  order  granting  a  new  trial  the  judgment  cannot  be  reversed  unleflB 
the  case  made  negatives  any  inference  that  Qie  court  below  may  have  granted 
the  new  trial  because  it  came  to  a  different  concluaion  upon  the  facia  from 
that  found  on  the  ori^i  trial  ( JfiUn-  v.  Sehvyler,  90  N.  Y.  622).  The  party 
defeated  muat  go  down  to  a  new  trial,  unless  he  can  show  by  a  statement  M 
the  facts  considered  as  established  at  the  general  term  that  the  Judgment  was 
founded  upon  an  erroneous  conclusion  of  law.    {Id.) 

d.  Action  oommanoed  In  a  jnstloe'a  oonrt. — There  cannot  be  an  appeal  to 
the  court  of  appeals  from  a  Judgment  of  the  New  York  common  pleas  in  an 
action  remoyed  into  it  from  a  diBtrict  court  without  an  order  allowing  such 
appeal  {8mm  v.  White,  23  N.  Y.  672). 

>  «.  Where  the  record  does  not  show  that  the  action  was  originally  com 
menced  in  ajuatice's  court,  that  ^t  may  be  shown  by  affidavit,  on  a  motion 
to  dismiss  the  appeal  {Piv^  t.  Kiaidburgh,  10  N.  Y.  4W). 

/.IzTopHai  Jndsment—That  the  judgment  which  should  bavo  been  in  the 
alternative  for  the  return  of  the  property  or  for  its  value,  is  for  the  value  ab- 
solutely, and  does  not  conform  to  the  report  of  the  referee,  Is  an  Irregularity 
to  be  corrected  by  the  court  bo]ow,  and  is  not  reviewable  on  appeal  ^ng»r»M 
T.  BcttXBitk,  22  M.  Y.  426 ;  and  see  ante,  p.  637,  A). 

g.  Ko  appeal  Ilea  to  the  oonrt  of  appeala  In  the  fbCowliig  oaaaa.— Where  ■ 
there  was  a  verdict  and  Judgment  without  any  eiceptions  or  proceedings  in- 
termediate the  verdict  and  fiUng  the  judgment  record,  and  an  appeal  was 
brought  upon  the  Judgment  The  suit  was  commenced  prior  to  1st  Jniy, 
1846 ;  but  the  verdict  and  Judgment  were  obt^ned  alter  that  time  (Li^  r. 
aOitm,  3  How.  420). 

A.  Upon  a  mere  question  of  costs  {Slherman  v.  Daggett,  S  How.  436 ;  (kBumb 
T.  Bead,  24  N.  Y.  GIT).  But  an  order  otherwise  appealable  is  not  the  leas  so 
because  it  aObcta  only  coals  {Me&regor  r.  Ooiiwloek,  10  N.  Y.  681). 

i.  From  an  order  of  the  supreme  court  at  general  term,  conflrming  the  re- 
port of  comnuBsloners  for  opening  streets  in  the  city  of  New  York  (Bt  Canal 
Slreel,  3  Eeman,  406). 

J.  From  an  order  requiring  a  recover  of  an  insolvent  corporation  to  give 
security  for  costs  (Brigg*  y.  VanOanburgh,  S3  N.  Y.  467). 

k.  From  a  decision  on  a  motion  to  set  aside  a  Jndgment  or  decree,  dther  for 
irregularity  or  as  a  matter  of  &vor  {SAerman  v.  FM,  8  How.  ^6 ;  S  Coma. 
1B6 ;  DmtUop  t.  Edieardi,  8  Coma.  841 ;  Bumphreg  v.  OAambfrlatn,  1  £em. 
274).  An  order  of  the  supreme  court,  made  at  general  term,  setting  aside  a 
judgment  and  execution  thereon  for  irregularity,  but  giving  no  directlwi  In 
respect  to  the  previous  proceedings  in  the  action,  does  not  determine  the  act- 
Ion  nor  prevent  a  Judgment  from  whl<^  an  appeal  may  be  taken,  alUiough  the 
irregularity  alleged  bv  the  defendant  consisted  in  the  service  of  the  summons 
In  pursuance  of  «  chamber  order,  so  that  if  he  was  right  no  action  was  ever 
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commenced.  Tbs  clmmber  order,  not  hsTing  been  iet  lalde,  the  action  wM 
to  be  cooddered  well  commenced  and  still  pending  (JimM  t.  Derbt/,  10  N.  T. 
M^ 

0.  From  the  deci^on  or  Ihe  Bapreme  eoart  on  a  case,  there  mast  Iw  excep- 
tions or  special  verdict.  6o  held,  where  there  was  a  trial  fn  an  action  of 
^ectment,  and  a  verdict  taken  subject  to  the  opinion  of  the  supreme  conit 
upon  a  case  to  be  mode — which  was  made,  and  the  general  term  save  Judg- 
ment for  the  defendant  on  the  case ;  which  order  waa  appealed  to  t^  court  of 
appeals  <)rr^AI  v.  Douglat,  8  How.  418). 

b.  From  a  lodgment  except  upon  exceptions  or  special  verdict,  presenting 
quesUona  of  law.  8o  held,  where  there  was  atrial  before  a  Judge,  without  a 
Jury,  and  a  earn  made,  upon  which  tlie  general  term  denied  a  new  trial,  whidi 
was  Incorporated  in  the  record,  and  appealed  to  the  cooit  of  ^peals  {Luiii»if- 
*tm  V.  Badelif,  8  How.  417 ;  and  see  onto,  487, «). 

e.  From  an  order  of  the  supreme  coart  at  a  general  term,  denying  a  rehear- 
ing of  an  order  made  at  a  special  term,  where  tlie  order  made  at  special  term 
Is  such  as  would  not  be  reviewed  by  this  court  on  appeal,  if  confirmed  by  the 
general  term ( J/airin  v.  Seymour,  1  Code  Bep.  Ill ;  3  How.  840;  1  Corns. 635). 
ThuH,  where  a  motion  waa  made  at  a  special  term  for  an  order  to  compel  one 
of  the  complainants  to  appear  and  submit  to  an  examination  before  a  maater 
to  whom  the  cause  had  been  referred,  and  waa  denied,  and  an  appeal  then 
taken  to  the  general  term,  where  a  rehearing  was  denied,  held,  not  an  appeal- 
able order  to  the  court  of  appeals,  even  if  the  gener^  term  bad  confirmed  the 
order,   [lb.) 

4.  From  an  order  on  a  rehearing  at  a  general  term  of  the  aupreme  court 
vacating  an  order  of  reference  to  ascerlam  the  amomit  of  damages  occauoned 
by  a  temporary  ii^junction  (^n^n^  4  How.  80). 

s.  From  an  order  setting  adde  a  decree  of  divorce  taken  as  confesBed,  and 
«llowhig  alimony  [CarperUtr  t.  Carpenler,  2  Code  Rep.  B8 ;  4  How.  13D). 

/  From  a  decision  on  a  motion  to  dissolve  a  temporaiy  li^Junction  ( Yandt- 
wUer  V.  Eeiteti,  2  Code  Bep.  8 ;  8  How.  88S). 

f.  From  the  verdict  of  a  Jury  upon  a  question  of  foot  upon  the  trial  of  whl^ 
there  is  a  question  as  to  the  credibility  of  a  witness  by  which  it  ia  sought  to 
be  proved  (iUM  v.  Floyd,  4  How.  27 ;  I  Corns.  606). 

K  From  an  otder  setUng  aside  an  answer  as  frivolous,  and  that  the  plaintiff 
have  judgment  as  for  want  of  an  answer,  and  a  fiirther  order  that  the  defend- 
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ant  Btibmit  to  an  examination  on  oath  concerning  his  property,  and  the  Judg- 
ment to  be  given  on  the  complaint  It  is  not  the  final  Judgment  in  the  actltxi 
(I>itnA>im  T.  Ificholton,  2  Code  Bep.  70 ;  4  How.  140). 

i.  On  reversal  by  supreme  court  of  judgment  of  common  pleas  on  bill  of 
exceptions  contained  in  the  record  as  an  appeal  nuder  act  of  December,  1347. 
[Fifrgo  V.  Brovm,  8  How.  394 ;  1  Corns.  429). 

j.  From  on  order  of  the  supreme  court  at ; 
ment  obt^ed  at  the  circuit,  and  ordering  a  : 
Co.,  8  Code  Rep.  72;  4  How.  864 ;  S  Coras.  045). 

k.  From  an  order  awarding  or  reAising  an  issue  to  be  tried  at  law,  and  the 
granting  or  refti^g  a  new  trisJ  [LanaiTtg  v.  Run^,  4  How,  213). 

t  From  a  decree  which  directs  a  reference  for  the  purpose  of  taking  in 
account  between  the  jiartiea,  and  for  other  purposes  and  reserves  further  di- 
rections until  the  coming  in  and  confirmation  of  the  report,  and  then,  "  that 
such  further  order  and  decree  may  be  made  thereon  as  shall  be  jusL"  It  is 
not  ti  final  dmerM  (Orugtr  v.  Douglat,  2  Code  Rep.  129 :  4  How.  215 ;  Sarrit  r. 
Clark,  2  Code  Bep.  47 ;  4  How.  78 ;   WelU  v.  Oib»m,  HS.  October,  1852). 

m.  From  an  order  made  at  the  general  term  of  the  sopreme  court  confirm- 
ing an  order  vacating  a  master^  or  receiver's  sal&  It  was  a  matter  in  the 
discretion  of  the  court  (tftfafcaman  v.  iV^,  S  Code  Rep.  186;  2  Coms.  384). 

n.  From  an  order  made  at  the  general  term  of  the  supreme  court  confirming 
■a  order  which  denied  a  motion  to  set  aside  a  Judgment  entered  on  a  warrant 
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ot  Utorner,  before  the  cixle  went  into  eSeci  {Dunlop  y.  EAeardt,  8  Ci>de  Rep. 
ISTi  S  Corns.  841). 

a.  From  a  decision  at  tbe  circuit  on  &  case.  So  held  where  a  case  was  In- 
serted in  Hie  judgment  record,  and  waa  there  called  aWll  of  except iona,bnl 
had  not  in  &ct  been  tamed  into  a  bill  or  exceptions  [Kins  t.  Sennit,  3  How. 
419;  a  Corns.  189). 

1.  Prom  an  order  of  the  saprems  court  at  general  term  denying  a  motion 
for  a  Hlay  of  proceedEnga  on  a  Judgment,  and  for  librjty  to  move  to  set  aside  b 
report  of  referee  without  an  appeal,  or  for  an  order  extending  the  Ume  to 
app^  (Si>o»  T.  Thtmai,  S  How.  SCO). 

e.  Where  an  action  was  commenced  in  a  Justice's  conrt,  and  the  proceedings 
discontinued  bj  reason  of  title  coming  In  question,  and  an  action  Kr  the  same 
canae  was  commenced  in  the  old  court  of  common  pleas,  aud  by  operation  of 
law  was  tranflferred  to  the  supreme  court, — the  appeal  from  the  Judgment  of 
the  supreme  conrt  In  such  action  was  dismiased,  on  tbe  ground  that  it  was  an 
action  originally  commenced  In  ajustice's  court  (see  Bnmm  v.  Broan,  6  How. 
830;  3Be1d.  106;  Pu^tley  t.  £MM&urv,  10  N.  Y.  420.    See  now,  §11). 

d.  A  retUsal  of  a  referee  to  acljouni  the  hearing  before  him,  vhere  It  u  a 
matter  resting  in  hia  discretion,  wUi  not  be  reviewed  on  appeal  <fiaTpeni«r  T. 
Bay7ie»,  1  Code  Rep.  N.  8.  414). 

S.  Tbe  flnding  of  a  referee  on  the  queations,  whether  the  plaintiff  had  per- 
formed hlfl  contract,  and  whether  performance  had  been  waived,  will  not  he 
reviewed  by  the  court  of  appeals  on  appeal  ft'om  tbe  Judgment  of  the  supreme 
court,  affirming  tbe  report  of  the  referee ;  because  they  are  questions  of  ftct 
only  (iVeiDton  v.  Ham*,  1  Code  Rep.  N.  8. 414 ;  and  see  Ea*Strly  v.  CcU,  8  Corns. 
609 ;  Bant  v.  AOtn,  ib.  168 ;  Bont  t.  BpOman,  4  Coma.  280). 

/.  The  provision  altowlns  an  appeal  from  a  "  final  order  affecting  a  aubrtan- 
tial  right,  made  In  a  special  proceeding,  or  upon  a  summary  application  In  an 
action  after  judgment,  does  not  include  an  order  granting  or  refusing  a  provis- 
ional remedy,  nor  an  order  yacatiog  or  refUsing  to  vacate  anch  provlaional 
remedy:  because  such  provisional  remedies  are  not  contemplated  by  tbe 
words  "  apecial  proceedings,"  la  subdivisions  of  section  11  {Oenin  y.  'Dymplant, 
1  Code  Rep.  N.  S.  41C). 

g.  An  appeal  [torn  ajudgment  on  a  report  of  referees,  was  dismissed  on  mo- 
tion, tiie  record  not  atating  the  Ikcts  as  found  by  the  court  below,  and  tbero 
being  no  bill  of  exceptions,  but  simply  a  case  setting  forth  all  the  evldenca 
given  on  the  trial  {CUU  v.  Brmm,  1  Code  Rep.  N.  8.  4I«). 

A.  From  a  Judgment  of  the  supreme  conrt  affirming  an  order  of  a  surrogatA 
denying  a  motion  for  leave  to  discontinue  proceedings  of  accounting  in  the 
matter  of  a  guardian,  and  directing  that  the  proofi  tie  closed  fj^fmpkim  v.  SauOet, 
7  How.  IM). 

1  A  motion  to  open  biddings  on  a  Judicial  sale  is  addressed  to  the  discretion 
of  the  court  below,  and  a  decision  on  such  motion  cannot  be  appealed  to  the 
conrt  of  appeals  (LotyJ  t.  PeiHer,  Court  of  appeaU,  Oct.  1863, 5  Mon.  L.  B.  N.  8. 
809 ;  Ea^kUm  v.  Wakeman,  8  How.  467). 

j.  Prom  the  decision  of  the  supreme  court,  on  an  appeal  ftom  the  cotmty 
court,  as  to  locating  a  toll-gate  (MeAUuttr  v.  Albion  PianJt  Boad  Co.  10  N.  T. 
838;  7  How.  801).  ■ 

k.  Where  a  motion  before  a  snrrogate  for  leave  to  dismiss  an  app  jcatioo  was 
denied  there,  the  decision  of  the  supreme  court  afflrming  that  order  is  not 
appealable  to  the  court  of  appeals;  because  it  is  not  a  nnal  determination 
{limpkini  V.  Souliee,  7  How.  194). 

I.  From  the  decldon  of  the  court  below,  awarding  costs  against  executors, 
and  also  making  an  extra  allowance  for  costs ;  because  It  la  a  niatler  in  tho 
discretion  of  the  court  (Fart  v.  Qoodind*  BseenUm,  COtlrt  of  appeals,  Oct  1863, 
6  Hon.  L.  R.  N.  B.  890). 

m.  From  an  order  denying  a  rehearing  of  an  inlerlocatoiy  decree  (Sing  t. 
ibnbanU  SuAangt  Co.  1  ^IdeD,H7). 
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d.  From  an  order  denybig  leftre  to  file  ezcepdoiu  to  a  report  of  a  referea 
after  tbe  nstial  time  for  doing  so  has  expired,    (/d). 

b.  Where  no  enxptlooB  to  any  mltng  orthe  court  were  taken  on  the  trid 
below,  there  is  no  question  of  law  to  be  considered  in  Uie  conrt  of  appeals,  and 
therefore  the  case  csnhot  be  reviewed  in  tbe  court  of  appeals  (AkA  v.  Kimhtrly, 
Court  of  appeals,  Oct  1853,  &  Hon.  L.  R.  N.  S.  400 ;  and  see  anto,  page  487, «). 

c  Where  no  quesdon  of  law  ia  raised  bf  the  return,  and  qaestiona  of  bet 
alonearepresentedforthecondderation  of  the  court,  thejudgment  below  wilt 
be  affirmed  iKmOaa  t.  jbrrw,  Court  of  appeals,  Oct.  18CS,  0  Mon.  L.  R.  N.  & 
400). 

d.  Wbere  the  exception  In  the  case  is  to  the  whole  of  the  Judge's  charge,  and 
Where  some  parts  of  tbe  charge  are  correct,  the  exception  cannot  avail  the 
party  taking  It  So,  too,  aa  to  the  refusal  lo  cba^e,  where  the  ezcepUon  is  \o 
the  whole  refusal,  and  where  some  part  of  tbe  refusal  is  light,  the  exception 
mtist  tail  iDavmjml  v.  Cvwrt,  Conrt  of  appeals,  Oct  1809,  S  Hon.  L.  R  K.  & 
800). 

e.  It  appearing  bv  the  return  to  the  appeal,  that  no  question  of  law  was 
raised  in  the  conrt  below,  and  no  exception  taken  to  any  rulinir  or  dedrion  ot 
the  Judge  or  court  on  the  trial,  and  it  not  appearing,  therefore,  from  the  record 
whether  the  question  discussed  on  the  argument  bad  been  BCtOallv  raised  and 
finally  determined  in  the  conrt  below,  the  court  of  anpeala  woula  not  enter- 
tain such  qneatioD  {Barto  f.  Himrod,  Court  of  appeals,  Oct.,  1B53, 5  Mon.  L.  B. 
N.  8.  400.  See  4  Bdden,  «S>. 

/  In  all  cases  of  an  appeal  i^mn  a  decimon  on  a  motion  to  set  aside  a  report 
of  referees,  there  must  be  a  statement  of  facts  prepared  and  incorporated  in  lo 
the  record  bj  tbe  court  below,  showing  to  tbe  court  of  appeals  how  the  facte 
were  fonnd  and  understood  in  that  court  And  in  a  case  where  the  record 
contained  merely  a  special  report  of  the  referee,  ahowing  what  evidence  was 
given  before  him,  the  appeal  was  dismissed  for  the  reason  that  no  statement 
of  facts  was  prepared  and  incorporated  in  the  record,  showing  bow  the  facta 
were  fonnd  and  understood  in  the  court  t)elow  [Qeer  v.  Wetmcrt,  Court  of 
appeals,  Oct,  1853,  6  Hon.  L.  R  N.   S.  400 1   SlargM   v.  Merr]/,  8  How. 

g.  No  appeal  Uea  fh>m  an  order  in  proceedings  for  partition  declaring  the 
rights  of  the  parties,  and  appointing  commissioners  to  make  partition ;  becanao 
it  IS  not  a  final  otder  [Be»b»  v.  Qriffing,  2  Seldcn.  4S5). 

A.  An  order  denying  a  motion  to  stay  the  trial  of  a  cause  until  the  dedalon 
of  another  cause,  is  not  an  order  involving  tlie  merits,  or  neceasarify  affecting 
Uie  Judgment,  and  is  not  subject  lo  review  by  the  court  ofappenla  on  an 
appeal  rrom  the  final  Judgment  in  the  cause  {Jamet  v.  Cludmert,  %  Selden,  209 ; 
1  Code  Rep.  N.  8.  418). 

i.  If  tiie  court  of  appeals  has  the  power  to  review  a  decision  of  the  supreme 
coon,  denying  an  application  to  oroer  an  amended  answer  to  stand  as  part 
of  the  pli^diugs  In  the  cause,  it  can  only  t>e  exercised  after  a  ^nal  Judg- 
ment in  tbe  action,  (SaeketC*  Barlioi-  Rmk  v.  Burw^,  9  IIow.  95). 

j.  From  an  order  of  tbe  supreme  coiirt,  mode  at  a  general  term,  confirming 
the  report  of  commissioners  to  appraise  tbe  compensalion  to  be  made  fur  land 
proposed  to  be  taken  under  the  General  Railroad  Act,  and  refusing  to  direct  a 
new  appraisal  (Be  N.  7.  Cent.  H.  H  Co.  v.  Hamin,  1  Keman,  276). 

k.  Reading  the  sentCQce(sub.  S  of  §  II)  in  connection  with  the  other  parts 
of  the  section.  It  is  evident  that  it  conlcmphites  a  proceeding  based  upon  the 

Iadgment,  and  which  assumes  its  validity ;  and  this  is  the  conslructicm  which 
las  lieen  put  upon  it  by  the  court  of  appeals  (^'A«rnian  v.  FeU,  3  How.  425; 
Diinlop  v.  EdvKtTdi,  S  Corns.  341 ;  see  16  H.  Y.  296).  It  is  not  the  policy  of 
the  code  to  allow  a  review  In  the  court  of  appeals  of  interlocutory  ordcra  in 
an  action,  unless  they  are  such  aa  put  an  end  to  the  suit,  and  prevent  the  ren- 
dering «>f  a  Judgment  from  which  an  appeal  will  lie,  or  nnles?  there  is  an 
apped  fi^ro  the  judgment  [Humphny  v.  Chamberlain.  I  Eeman,  375).  There- 
ton  no  appeal  lies  from  an  order  at  special  term,  confirmed  at  general  term, 
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ordering  a  jnflgment  set  atide,  and  reentered  to  f^ve  a  party  sn  opportonity 
to  appeal.  BucL  an  order  can  only  be  reriewed,  if  fttall,  onan  appeal  from 
thejadgment.    {B.) 

a.  No  appeal  lies  Trom  an  order  of  the  supreme  court  removing  bd  action 
commenced  therein  to  the  United  Btatea  court,  on  the  ground  that  the  defend- 
ant is  a  citizen  of  another  Btate  {lUiua  t.  N.  Saven  R.B.Or>.,B  Keman,  S97 ; 
Emtoum  v.  Martin,  6  How.  840). 

i.  Nore»iewcaabohadln  the  conrt  of  appeals  of  the  determination  of  the 
snpreme  court,  on  a  question  of  ftct  In  an  equity  salt,  commenced  sinoe  ihn 
code  (Neaton  t.  Broruon,  3  Eernan,  5ST), 

e.  An  order  vacating  a  judgment  in  an  action  to  recover  the  poiiseMion  of 
land,  and  granting  a  new  trial  pDrsnant  to  2  B.  S,  809,  ia  not  appealable  (.ffixm* 
T.  MiOard,  16  N.  Y.  619). 

d.  That  damages  were  aasessed  against  the  defendant  In  the  conrt  below, 
without  anjr  proof  of  his  default  to  answer,  is  a  matter  of  practice,  not  reriew- 
^iB  {Catiin  T.  BiOingt,  16  N.  Y.  e22> 

e.  An  order  at  general  term  striking  out  of  a  Judgment  the  costs  Qierdn 
(Thomjimn  v.  BuBock,  IS  How.  313). 

/.  The  plaintiff  in  an  action  to  foreclose  a  mortgage,  obtained  an  order  for 
judgment  at  special  term,  on  the  pound  of  the  frlvu!ou»ie3a  of  a  demurrer  to 
thd  complaint  TbiBordertbrjuilgmeDt  was  affirmed  on  appeal  to  the  general 
term.  The  plaintiff  tlien  obtnlni^  a  computation  of  the  amount  due,  and  ■ 
judgment  at  special  term  of  foreclosure  and  sale.  From  thia  judgment  and 
the  order  at  ^neral  term  aitlraiing  the  order  for  judgment,  the  defendant 
appealed  to  uie  court  of  appeals.     On  motion  to  dismiss,  it  was  held  that  nr 

— 1. 1 II  ,i_      mi._  j_p__j__.   _n__  ..._  "lal  judgment  at  the  specia 

eral  term,  when,  in  case  oi 
of  appeals  {HaOukr  ffk  of 
BufaUi  V.  taO,  16  5f .  Y.  593). 

g.  Where  on  the  trial,  the  defendant  moved  to  dismiss  the  complaint  on  the 
ground  that  it  did  uot  stale  facts  sufficient  to  constitute  a  cause  of  action, 
which  motion  was  denied  and  exception  taken,  and  the  complaint  was  defec- 
tive in  that  it  omitted  certain  facta  essential  to  a  cause  of  action,  but  which 
mieht  have  been  supplied  by  amendment,  yet  the  plaintiff  proved  such  omit- 
ledfactfl,  held  that  the  defect  in  the  complaint  fiimlalicd  no  safflclcnt  ground 
for  an  appeal  {Loitn^urji  y.  Purdy,  18  N.  Y.  B15). 

h.  A  judgment  for  the  sale  of  lands,  and  the  disposition  of  the  proceeds,  in 
accordance  with  the  report  to  be  made  upon  a  reference  therein  ordered,  to 
ascertain  the  shares  of  the  respective  parties,  is  not,  final,  so  as  to  be  the  sab- 

iect  of  an  appeal  to  the  court  of  appeals,  though  no  provision  is  made  in  the 
adgment,  for  a  review  of  the  report,  or  fbr  suspending  the  actual  payment  of 
the  moneys,  to  give  an  opportunity  for  appeal  (Tompkiiu  v.  Hyatt,  19  N.  Y. 
584). 

i.  A  Judgment  ia  not  Jlnol  so  long  as  there  may  be  ftirther  litigation  onder 
its  provisions ;  and  it  ia  for  the  court  below  to  provide,  as  may  be  necessary  to 
secure  to  the  parties  the  practical  fruit  of  such  litigation.  (Id.) 

J.  An  order  of  the  supreme  court,  refaaing  to  set  aside  an  execution  issued 
without  leave  after  five  years,  ia  not  appealable  to  the  court  of  appeals  {Bank 
oj  Qmttee  v.  aptneer,  18  N.  Y.  150). 

k.  The  defendant  in  a  judgment  was  thereby  declared  to  hold  a  tease  for  tb9 
use  of  the  plaintiff,  and  was  required  to  assign,  upon  being  indemnifled  against 
its  persona!  covenants,  and  being  reimbursed  by  the  piatntifT  rent  and  taxes 
already  paid ;  after  proceeding  to  enforce  the  provisions  in  his  fevor,  the  defen- 
dant appealed  from  the  residue  of  the  judgment,  hold  that  all  the  provisiona 
being  conoected  and  dependent,  the  right  of  appeal  was  waived  by  the  appel- 
lant enforcing  a  portion  of  the  judgment,  and  bis  appeal  was  dismiseed  (Sm- 
»««  V.  F«ft  Ssi^ctX,  16  N.  Y.  481). 

I.  An  action  commenced  in  the  county  court,  or  supreme  conrt,  under  sec- 
tions 6S  and  56  of  the  code,  upon  Uie  discontianance  of  an  action  in  a  Joitice'a 
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court,  mvolving  the  title  to  land,  is  "  ad  action  origiiuill  j  commenced  in  «  court 
ofaJnHtice  of  tbe  peace"  (Out  t.  JToUw,  18  K.  T.  126)' 

a.  The  allovance  or  refusal  of  n  common-law  MrliimiW  to  review  the  pro- 
ceedings of  commiasioDera  of  assesaraent,  &c.,  being  matter  of  discretion  in  the 
sapreme  court,  its  determination  to  quash  such  writ  will  nolbe  reviewed  in  the 
coartofappeals(rA«flwpi'v.*'HieeH,19N.Y.B31).  It  »«imM,  however,  that 
•  formal  judgment  of  the  aupreme  court,  affirming  or  annulling  the  proceed- 
ings below,  would  be  appealable  to  the  court  of  appeals.  {Id.) 

b.  Ad  appeal  does  not  lie  from  ajudj^ent  on  an  award:  It  mnet  be  reviewed 
br  a  writ  of  error  {Itaaei  v.  BetA  ITamedrath  Sodetji,  19  N.  T.  664). 

e.  No  appeal  lies  to  the  conrt  of  appeala  fh^m  a  decieitm  at  eoeral  term 
reveraing  an  order  amending  a  Judgment  [N.  T.  let  Co.  v.  N,  Wett.  Int.  Go.,  ■ 
SI  How.  zee  1 12  Abb.  414). 

d.  An  appeal  llaa  to  Vha  oonrt  of  appeaLi  in  tha  followinf  oaaea. — 
Where  the  sapreme  court  on  appeal  reverses  the  Judgment  or  decree  of  a  sulh 
ordinate  court,  although  Airther  proceedings  were  directed  to  be  bad  in  the 
court  where  the  snlt  or  proceeding  orlginaied ;  and,  therefore,  where  a  carro- 
gate  dlamiased  a  proceeding  insututed  Iwfore  him  to  bring  executora  to 
account,  and  the  supreme  court,  on  appeal,  reversed  his  decree  with  costs,  and 
directed  him  to  proceed  with  the  account,  held,  that  an  appeal  would  lie  to 
the  court  of  appeals  {Matem  r.  SuUon.  8  Code  Rep.  198 ;  8  Com&  546). 

«.  I^m  a  decree  nt  a  general  term  of  the  supreme  court,  reserving  no  ques- 
tions, and  nettling  to  be  done  but  to  compute  tbe  amount  due,  after  ilie  ref- 
eree's report  of  the  amout  due  had  lieen  confirmed  (StMrlhoMt  t.  Curl**,  3  Code 
Rep.  21& ;  4  Coma.  416). 

/  A  party  against  whom  a  Judgment  has  Ijeen  rendered  in  the  court  below, 
b  not  prevent^  ftma  appealing  to  the  court  of  appeals,  b^  die  fact  that  he 
has  paid  the  Judg:ment,  nnlesa  such  payment  waabj  wnv  of  CMnpromise  and 
agreement  to  settle  the  controversy  (WMi  v.  Danfarth,  i  Code  Rep,  N.  8. 415). 

Q.  An  appeal  Ilea  to  the  court  of  appealp  from  nn  order  made  by  the  supreme 
court,  requiring  a  person  beneficially  Interested  In  a  recovery  sought  to  be 
had  in  the  name  or  another,  to  pay  tbe  costs  of  the  defendant  In  the  acUmi 
((Mmt.  RidbeH,  i  Kemaa,  32). 

A.  An  application  by  petition  to  compel  a  specific  performance  'by  Infant 
luAn  of  a  contract  for  the  aale  of  land  made  by  the  nncestor,  is  a  special  pro- 
ceeding within  section  11  of  the  code,  and  an  appeal  lies  to  the  court  of 
appeals  ftom  a  final  order  at  general  term,  made  upon  such  application  (Hyatt 
T.  SeOes,  1  Ecman,  52). 

i.  An  appeal  lies  fhim  an  order  made  after  Judgment  rendered  upon  llie 
striking  out  an  answer  as  sham  where  such  order  vacates  the  Judgment  upon 
tbe  ground  that  after  striking  ont  the  answer^  the  pliuntlff'a  cause  of  action 
had  ceased  to  eilat  (Edion  v.  Dmay*,  IT  N.  Y.  IM). 

j.  An  appeal  ilea  to  the  court  of  appeals  from  a  Judgment  of  the  general 
term  rendered  upon  argument,  affirming  a  final  Judgment  of  any  hind,  if  the 
latter  is  an  actnal  determination  and  not  merely  rendered  upon  debnit 
{Lalun*  V.  FSelder,  IB  Abb.  177 ;  and  see  Beecher  v.  VmTodt,  11  How.  191),  and 
where  the  supreme  court  at  general  term,  on  the  request  of  a  party  movlnz 
for  a  new  trial,  the  other  party  not  appearing  to  oppose,  takes  the  papers  and 
examines  the  questions  involved,  Its  Judgment  thereon  is  an  actual  determina- 
tion tbsm  which  an  appeal  lies  (Seneca  ladiani  v.  KTiigM,  19  N.  Y.  587). 

k.  Where  the  general  term  has  entertained  an  rppeal  from  and  reversed  an 
order  (not  properly  appeaiahle)  the  conrt  of  appeals  will  review  the  order  ol 
tbe  general  lerm  (JT  T.  lee  Co.  v,  N.  We*l.  Itu.  ffl>.,  12  Abb.  414 ;  21  How.  %9B}. 

I.  Ad  order  merely  directing  the  names  of  certain  parties  plaiuliff  to  be 
stricken  ont,  may  not  be  reviewable  in  the  court  of  appeals,  but  if  such  order 
goes  further  and  orders  the  parties  whoso  names  are  to  stricken  out  to  be 
made  defendaota  and  prescribes  what  amendments  shall  be  made  Id  the  oom- 
pl^t  it  U  appealable  \l-aAeai  v.  Fielder,  15  Abb.  177). 
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&  As  order  rftlie  nipTeme  court  dismtMliig  sn  appeal  from  a  Judgment  at 
■pedal  tern,  on  the  gruimd  that  U  waa  too  late,  is  appe^ble  (BaUa  t.  Voorhia, 

ft.  An  appeal  Ues  from  ao  order  of  the  Bopreme  court  Tacatine  an  enti7  of 
■atis&ctioD,  and  restoring  (be  judgment  (McGregor  t.  ComKiek,  19  N.  Y.  S81) 
An  order  otherwise  appralable,  le  not  the  leea  so  because  it  affecls  only  coBta 

(/i)  "^ 

e.  An  apptAl  Uea  from  an  order  at  general  term  afflrrolng  or  rerer^gan 
order  at  special  term  upon  an  apportionment  of  the  debts  of  an  Insolvent 
bank  (Re  HaSMer  B'k..  aa  N.  Y.  608). 

d.  Papon  on  the  appeaL — Where  the  case  on  an  ar^^al  served  on  the 
respondent  is  Imperfect,  his  remedj  Is  by  motion  on  notice.  A  respondent  la 
at  Ubertj  to  more  exparit  to  dismiss  the  appeal  in  the  wurt  of  appeals  (Bule  VII.) 
only  where  there  Is  a  total  fiiLlure  tu  serve  any  case  {Bmeert  v.  TaUmadgt,  M 
N.Y.  166). 

t.  A  case  or  exceptions  cannot  form  part  of  the  papers  on  an  appeal  imleM 
filed  prior  to  entry  of  Judgment,  or  onlesa  an  order  be  obtained  antboridng  ISba 
caae  or  ezceptioDH  to  be  annexed  to  and  to  form  part  of  the  Judgment  roll 
{AJidertim  t.  DieMe,  26  How.  IM). 

f.  An  appeal'book  is  insufflcieiit  ifit  does  not  cont^n  a  case  or  esceptltms, 
preeenting  the  conclusions  of  fact  and  of  law,  and  a  proper  statement  of  tho 
qneationB  presented  and  exceptions  to  rulings.  Such  an  appeal-boob,  although 
it  contains  the  pleadings,  the  referee's  report,  the  Jadgment  and  notice  of 
appeal,  presents  no  record  into  wbich  the  court  can  loob  for  tbe  reasons  and 
founds  of  the  Judsment,  or  to  And  errors,  if  any  there  were  at  tbe  trial ;  and 
when  those  partaof  siicha  record  which  have  no  relation  to  the  trial,  presoit 
no  error,  the  court  will  afflrm  the  Judgment,  if  appealable  (Otis  v.  Spmefr,  6 
Abb.  127  -,  18  N.  Y.  610). 

g.  Where  an  order  which  the  court  of  appeals  has  no  JQrisdlctioa  to  review, 
and  the  papers  upon  which  such  order  was  granted  by  the  court  below,  are 
incorporated  in  the  appeal-book,  they  will  be  atricken  out.  Upon  motion.  In 
the  court  of  appeals  (SmilhY.  Oranl,  16  N.  Y.  6M). 

I  h.  In  SmiiA  v.  Qrant  (15  N.  Y.  G90)  the  cause  was  tried  bj  the  court  vrlthont 
a  Jury,  and  decision  in  bvor  of  the  plaintiff.  The  decision  contained  a  Btata~ 
ment  of  beta  found  and  and  of  concmaions  of  law.  Afler  jut'gment,  defenduit 
made  a  case,  which  set  forth  the  history  of  the  trial,  but,  instead  of  containing  a 
Statement  of  facts  and  conclusions  of  taw,  as  found  bv  the  Judge,  it  referred  to 
his  written  decision,  as  contained  In  the  Judgment-roll.  lastead,  also,  of  con- 
t^ning  the  exceptions  taken  to  the  decision,  it  referred  to  a  separate  paper 
"  annexed,"  which  was  a  copy  of  the  exceptions  served  by  the  defendant  On 
motion  to  dismiss  the  appeal  on  the  ground  that  "  the  case  did  not  contain  a 
statement  of  ikcta,  the  conclusiuDS  of  law  and  the  exceptions  thereto,"  the 
court  permitted  the  aopeal  to  stand,  but  observed  that "  the  case  was  informally 
made  up  and  settled." 

i.  Where  a  Judgment  on  a  trial  by  the  court  comes  up  for  review  without 
anv  floding  or  facts,  nothing  can  be  presumed  against  the  correctness  (if  tbe 
Judge's  decision {VieU  v.  Jfog and SaHon  B.  B.Go..^  N.  Y.  Idit.  The conrt 
never  presume  anything  against  the  Judgment,  but  If  compelle<3  by  the  im- 
perfection In  tbe  statement  of  facts  to  resort  to'preBumptious  will  adopt  Bucli 
only  aa  will  sustain  the  Judgment  {Carman  v.  Alte,  21  N.  Y.  S47). 

j.  Thecourt  of  appeals  cannot  look  beyond  theflndings  of  factcontained  In 
the  case  in  order  to  draw  any  Inference  of  fact  bearing  on  the  appeal  (Stewart 
T.  SmiiA,  14  Abb.  75). 

k.  The  review  In  the  court  of  appeals  most  be  npon  the  same  case  as  that 
n^n  which  the  cause  was  decided  below,  and  therefore,  except  under  peculiar 
.  circumstances,  there  cannot  be  are-settlement  of  tbe  case  Ibr  the  purposan  of  the 
appeal  to  the  court  of  appeals  (see  OatlinY.  CoJe.lO  Abb.  387,  and  note  id.) 

I.  On  an  appeal  from  Uie  superior  court  of  BufFitlo,  where  no  question  aa  to 
Its  jurisdiction  waa  raised,  Jurisdiction  was  asstimed  to  haveexbted(.SKJw«0r. 
.AstM-jrutini.  a>.,  IS  N.  T.  368). 
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S«e  note  to  g  368,  arita. 

a.  Powar  cf  tiu  oooxt  on  appaaL— This  conrt  cannot  leview  those  puta 
of  a  decree  of  a  court  below  not  appealed  fiom  {Bobartion  t.  Bvlibmt,  1  EemBn, 
243;  KtiieyY.Wiatvn,%QQiaa.SKi. 

b.  The  court  will  not  rereree  ajndgment  overrnlinB  a  demurrer,  where  tlie 
defect  In  tiie  pleading  demurred  to  was  Ibrmal  and  technical  merely,  and 
should  have  been  am^ided  by  the  court  below  {McO^rmiek  t.  Pieicgring,  4  Coma. 
276).  A.  Judgment  ought  not  to  be  revened  on  the  ground  merelj,  that  the 
court  below  neglected  to  make  a  formal  anModment,  which  might  and  ought 
to  bare  been  made  (lb.  383). 

e.  The  court  maj  refer  to  the  evidence  in  the  case,  for  the  porpoee  ofgiring 
a  construction  to  a  finding  of  Ihct  whicli  will  support  the  judgment  ($eM-»r 
r.  Ballon,  ISN.Y.dSry 

d.  In  Cadg  t.  AUen,  18  N.  Y.  574,  It  is  said  "  The  appeal  to  thie  court  is  upon 
the  law  only,  and  we  are  to  detemdne  the  law  after  all  matterv  of  bet  are  de- 
termined and  embraced  inA  proper  finding.  Where  we  see  that  the  Jodgment 
is  flilly  supported  by  the  fhcts  aa  settled  by  the  referee  or  judge,  we  do  not 
grape  through  the  evidenoo  in  order  to  see  whether  there  may  not  be  a  ground 
ot  rever»l. 

a.  Where  the  finding  of  a  referee  sets  forth  an  SKreement  by  the  defendant 
reciting  a  good  consideration,  but  states  no  other  lact  relating  to  that  point, 
the  court  of  appeals  cannot  examine  the  evidence,  lo  determine  whether 
or  not  Hoch  agreement  U  Buppoited  by  a  good  condderatlon,  although  the  caw 
contains  an  eiceptjon,  taken  at  the  triu,  to  the  referee's  decision  on  that 
qaeetion.    (Jit) 

/.  Where  a  referee  reported  that  the  defendant  had  receiTed  damage  to  the 
amount  of  "  from  $1!  to  flS,"  but  which  he  did  not  allow  to  the  defend- 
ant, although  In  the  Judgment  of  the  court,  he  onght  to  have  done  so,  the 
court  of  appeals  on  appeal  (him  the  Judgment  lor  the  pl^ntiff',  entered  on 
■uch  report,  cannot  determine  the  amount  of  defendant's  oamage,  but  is  bound 
to  order  a  new  trial  {Mojfel  v.  Saekett,  18  K  T.  S23). 

g.  The  conrt  of  appeals  will  not,  in  the  absence  of  any  other  error,  afflrm  a  Jud)?- 
ment  ordered  at  general  term  upon  eiceptions  hcara  there  !n  the  flrst  insiance 
under  the  Btipulation  of  the  parties,  tliere  having  been  no  previous  indgment, 
nor  direction  1«  suspend  Judgment,  by  the  Judge  trying  the  cause.  The  error 
being  merely  formal,  and  amendable  by  the  rourt  below,  and  the  Judgment 
not  being  void  for  want  of  such  amendment,  held  that  it  was  unnecessary  to 
reverse  the  Judgment  and  remit  the  record,  in  order  to  have  the  amendmenl 
made  (LaJM  Oatario  R.  B.  Co,  v.  Manint,  18  N.  Y.  585). 

A.  After  a  return  has  been  filed,  and  an  order  made  which  finally  disposes 
of  the  appeal,  whether  upon  the  merits  or  not,  it  is  proper  to  remit  the 
proceedings  to  tho  court  below  (4  How.  184;  Langiq/  v.  H'am«r,3Code  Rep. 

I  "  After  a  cause  hss  been  regularly  remitted  to  the  oourt  below,  Ibe  court 
of  appeals  has  no  Jurisdiction  U>  grant  relief  against  any  iiregularity.  The 
only  remedy  is  a  new  appeal  (JVinofon  v.  Barri*.  1  Code  Rep.  ».  8,  101 ;  8 
Barb.  806)." 


I.  Where  loo  much  costs  are  charged  on  the  dismissal  of  an  appeal,  tt 
y  ia  bymotion  lo  the  conrt  below  (Drttter  v.  Brook$,  2  Code  Rep.  : 


k.  A  remittitur  cannot  be  made  on  the  the  dismissal  of  an  appeal  under  rale 
2  of  the  court  of  appeals,  fbr  the  reason  that  no  return  has  been  filed ;  for  if 
no  return  be  filed  there  is  nothingto  remit  (4  How.  311,  note;  see  Rules,  in 
Appendix).  In  Doty  v.  Broom  (4  How.  429 ;  3  Code  Rep.  S),  where  the  plain- 
tiff appealed  to  the  court  of  appeals,  but  the  bill  of  eiceptions  was  alone  re- 
tomnd  to  the  court  of  appeals,  without  the  Judgment  record,  the  appeal  was 
dismissed  for  that  cause, 

L  Afler  a  remittitur  filed  in  (he  conrt  below,  the  conrt  of  appeals  has  no 
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ftitttMr  Jurisdiction  of  the  canse,  and  a  moU(Mi  In  Bach  s  cue  for  an  amend- 
ment of  tiM  Judgnmit,  ahoold  be  made  in  the  court  below  (Fmer  t.  Wettem, 
8  How.  380;  MarUnv.  WOrni,  1  Coma.  240);  bat  the  court  doea  not  loae 
Jarinli<»lon  anUl  the  remittitur  u  ftaually  Bled,  as  until  that  be  done,  the 
COOK  can  order  the  remittitar  to  be  sent  back  bo  as  to  restore  Jurisdiction 
(BunUe  V.  £uc«,  8  How.  238 :  see  also  J>Kiwr  t.  £nmb,  3  Code  Bep.  130;  4 
How.  207). 

a.  Atler  an  action  has  been  remitted  to  the  court  below,  and  the  remittitur 
died,  U>e  court  below  will  not,  and  cannot,  entert^  a  notion  to  re-remit  the 
remittitur  to  the  appellate  court,  in  order  that  a  motion  may  be  there  made  to 
amend  alleged  errors  of  that  court  {Selden  t.  VermUj/a,  8  Bond.  083 ;  B  How. 
41).  Althoogh  where  an  appeal  is  regularlj  dismissed,  and  the  remittitur  sent 
down,  the  appellate  court  loses  all  control  orer  the  cause ;  yet  where  an  order 
diamtsdng  an  sppttH  Is  irregvlartg  obtained,  or  entered  upon  a  false  or  gar- 
Ued  otBdaTtt,  the  a[^)ellate  conn  will  doubtless  grant  relief  by  vacating  the 
order  of  dismissal ;  but,  ao  long  as  the  order  of  the  amieUate  court  dismissing 
the  appeal  stands,  the  court  below  is  bound  by  it,  and  has  no  power  to  make 
an  omer  impairing  its  force  (JSealim  j.  Sarru,  1  Code  Rep.  K.  S.  191 ;  B  Barb. 
SM). 

h.  Where  tbe  order  entered  on  the  decision  of  a  cause  in  the  court  of  appeals 
does  not  correctlv  state  the  judgment  pronounced  by  the  court,  it  will  be 
amended  on  mniton,  nntwith  a  landing  tlie  remittitur  may  hare  beensentto  the 
court  below  and  hied  there  {Palmtr  v.  Lawrence,  1  Selden,  155). 

e.  The  court  of  q)peal3  has  the  power  to  euforce  a  mutual  stipulation  made 
between  the  parties  In  the  court  below,  by  which  they  agreed  that  the  decidon 
In  such  case  in  the  court  below  should  be  final,  and  that  no  appeal  should  be 
token.  The  duty  of  hearing  appeals  involTes  tbe  jurisdiction  to  determine 
whether  a  particular  case  is  properly  befbce  the  court  on  appeal,  and  to  dis- 
miss it  if  brought  In  violation  of  the  agreement  of  the  parties  [Ttneruendi.  The 
Uaetertoa  SUme  I)rt»»ing  Co.,  15  N.  T.  S8T). 

(t  rmnnofflnga  aftnr  tliintslrwi  nf  theoonrt  of  appeala. — [AAer  an  appeal 
to  dw  court  of  appeals  has  been  dismissed  or  the  Judgment  affirmed  or  re- 
Tersed,  the  partj  m  whose  &vor  the  decision  Is,  ohbuns  the  remittitur  ftota. 
the  clerk,  and  his  next  step  is  to  obtain  an  order  of  tbe  court  tmm  which  the 
appeal  was  taken,  that  the  decision  or  Judgment  of  the  court  oi  appeals  shall 
heandbecome  the  decision  or  Judgment  of  the  court  below.  This  order  is 
usually  obtained  «Ep<ir(«,thsiemittitnr  filed,  a  copy  of  the  order  or  Jadgment 
of  the  court  of  appeals  serred  on  the  opposite  party,  with  a  copy  of  Che  costs 
and  notice  of  acDostmeot]. 

e.  Thejudgment  of  the  court  of  appeals  Is  to  be  remitted  to  the  court  be- 
low to  be  enforced  according  to  law.  It  must  therefore  be  brought  formaUjf 
to  the  notice  of  the  court  below,  and  be  made  one  of  its  Judgments.  There 
Is  no  other  means  of  enforcing  thejudgment  of  the  court  of  appeals,  and  until 
the  court  below  orders  the  judgment  of  the  appellate  court  to  become  a  Judg- 
ment of  the  court  below,  no  proceedings  can  l>e  taken  to  enforce  tliejndgmenL 
Filing  the  remittitur  with  tlie  clerit,  and  his  aiyustment  of  costs  thereupon, 
will  not  suffice  {Seaeord  v.  Morgar^  17  How.  884,  and  see  note  id.  898),  But 
where  the  court  of  appeals  had  reversed  the  Judgment  below,  and  ordered  a 
new  trial,  and  the  oarty  who  had  obtidned  the  reTeraol,  and  to  whom  the  re- 
mittitur had  been  delireTcd,  brought  the  caosc  to  trial  without  filing  the  re- 
mittitur, held  that  he  could  not  insist  that  the  court  below  had  no  Jurisdiction 
to  try  by  reason  of  the  remittitur  not  havrng  been  filed  (Jvdtan  t.   iJray,  17 

How.  isa\ 

^.  After  the  dedslon  of  an  appeal  the  conrt  of  appeals  may  before  the  re- 
mittitur is  filed  in  the  court  below,  amend  any  error  therem,  but  after  the  re- 
mittitur is  filed  m  the  cnort  below,  the  court  of  appeals  loses  all  Jurisdiction 
(Atnfcb  T.  Luee,  1  Corns.  289). 

g.  After  an  appeal  has  been  determined  In  the  cotirt  of  appeals,  the  court 
below  will  not  order  a  stay  of  filing  the  remittitur,  to  enable  tbe  applicant  to 
move  for  a  re-argument  of  the  appeal  (JanU  v.  Shne,  16  Abbt  415).    But 
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mteh  a  aUj  will  be  ordered  after  an  order  has  beeo  oHaliied  from  a  Jndgs 
of  the  court  of  appeals  for  the  opposite  part;  to  ihow  canse  frhj  a  re-aign- 
ment  ihould  not  be  had.    (M) 

a.  The  costs  of  an  appe&l  bi  the  court  of  app«aU  should  be  adjusted  bj  tlie 
clerk  of  the  coart  below  and  Inserted  tn  the  entry  of  Jadzment  In  Qiat  court 
iUnion  /ndui  Bubbfr  Co.  t.  Babeeek,  1  Abh.  263)! 

&  Where  an  appeal  is  dismissed  with  costs,  eenen)  costs  follow  whether 
theappeal  befix)rQanoraerorajudpnenl(»ftttoT.  jljitAi>»y,33  N,  T.  154)! 
The  court  below  cannot  make  any  direction  as  to  the  costs  in  the  court  of 
appeals  {Whtiitek  r.  Faiigrmm,  23  Barb.  86). 

«.  As  to  entering  Judgment  on  remittitur,  and  for  Ibnn  of  Indzment,  see 
Union  India  Rubber  Ch.T.B^>eoek,lA.)A>.fm. 

d.  Upon  a  remittitur  from  the  coort  of  appeals  being  'filed  in  the  cooit 
below,  the  latter  court  has  no  power  to  render  any  other  judgment  than  one 
rimply  adopting  that  trf'  the  court  of  appeals  aa  Ita  own  (Maegragor  t.  Butl,  17 

e.  The  order  making  the  Judgment  of  the  conrt  of  appeals  the  Judgment  of 
the  court  below,  Is  an  order  of  course,  and  the  omission  to  enter  It  is  a  formal 
irregularity  which  the  court  betow  may  amend  and  which  will  not  be  noticed 
Intbecourtofappeal8((7Aautii»9ua  a>.  ffit  T.iTMtpSSN.  Y.  847).  The  be^ 
ter  practice  is  to  move  on  notice  in  the  court  below  on  filing  the  remittitur 
to  make  the  Judgment  of  the  court  of  appeals  that  of  the  court  below.  (Jd.) 


§  834.  [283.]  On  ajfpeaiy  tuouriiy  mutt  be  given  or  deposit 
made,  unleaa  waived. 

To  render  an  appeal  effectnal  for  any  pnrpose,  a  written 
nodertaking  mnBt  be  executed  on  the  part  of  the  appellant,  by 
at  least  two  enreties,  to  the  effect  that  the  appellant  wni'paj 
all  costs  and  damages  which  may  be  awarded  against  him  on 
the  appeal,  not  exceeding  two  handred  and  fifty  dollara; 
or  that  earn  must  be  deposited  with  the  clerk  with  whom  the 
jadgment  or  order  was  entered,  to  abide  the  erent  of  the 
appeal.  Sncti  nndertaMng  or  deposit  may  be  waived  by  a 
written  consent  on  the  part  of  the  respondent. 


<r.  After  an  appeal  which  la  a  nuHltr  the  party  may.  if  the  time  to  appeal 

ts  not  expired,  disregard  such  appeal  and  prosecute  another  {S^Aej/  v.  Otnyr- 
MI,  88  Barb.  238 ;  14  Abb.  868;  and  see <Ht<«,  p.  038, ?). 

ft.  A  pnrchsser  at  a  Judicial  sale,  who  appeab  to  the  court  of  i^ipeals  tcQia 
an  order  nquiring  him  to  complete  his  purchaae,  cannot  be  required  to  filo 
any  otlier  security  than  that  prescribed  by  this  section.  Such  security  is  also 
Kufflclent  ih  such  a  case  to  stay  the  proceedings  [Orimectd  t.  Fbultr,  10  Abb. 
868,  note). 

i.  The  olfjection  that  an  nndertaUng  to  stay  proceedinga  oa  ^ipeal  ia  In- 
mfflclent  may  be  waived  (£(iZMy  t.  SViU,  IS  Abb.  868). 

j.  Theafflrmanc«mentlonedinaiiundertakingonanappeal,me«nsanafflrm- 
•oc«  by  any  tribunal  having  cognizance  of  the  cause.  So  that  on  an  nnder- 
taking  upon  an  appeal  from  Uie  special  to  the  general  term,  if  the  Jndpnent  Is 
reversed  at  the  general  term,  bat  subsequently  the  decision  at  generalterm  ia 
rt versed  and  the  Judgment  at  the  special  term  afOrmed,  the  survtieB  on  tbs 
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undertaking  on  the  appeftl  to  the  general  term  are  liable  (Oardner  t.  Bonus, 
»  How.  UT). 

a.  Where  an  appeal  1b  from  a  Judgment  uaiuat  tro  defendant,  the  soretiea 
apon  ajoint  undertaking  are  liable  if  the  Juclgment  is  affirmed  against  one 
{Gardner  t.  Barney,  24  How.  467). 

b.  Where  in  an  action  against  wveral  defendants  who  defended  Beporately, 
tLe  jndcment  of  the  court  below  was  that  one  defendant  (£yn«t}  recover 
against  Ute  plaintiff  $2008  98,  and  that  the  other  defendants  recover  ag^st 
the  plaiotitf  $413  93.  There  was  but  one  Judgment  record.  The  plaintiff 
appealed  t<i  the  court  of  appeals,  and  gave  one  undertaking  to  cover  uie  two 
sams  adjudged  to  the  defendants,  and  another  undertaking  Co  paj  all  t»ata 
and  damages  which  might  be  awarded  against  him  on  the  appeal,  not  exceed- 
ing $350.  On  motion  to  dismiss  the  appeal  on  the  ground  that  there  should 
have  been  two  undertaking  ui  Ihe  aum  of  $350  eoca,  one  lo  Lynes,  and  one 
lo  the  other  defendanla,  Iho  court  denied  the  motion,  and  held,  that  as  there 
was  but  one  Judgment,  though  it  was  for  two  sama,  and  as  the  appellant  had 
given  Becuiitv  for  both  those  sums,  and  an  undertaking  for  all  costs,  Ac,  not 
exceeding  $260,  there  had  t>een  a  full  compliance  with  the  statute  {_8niiOk  t. 
Lynet,  4  ilow.  309 ;  %  Coma.  669 ;  and  see  note  to  section  SS6). 

e.  On  an  appeal  from  two  orders,  an  nndertakine  in  the  sum  of  $2B0  la 
not  suffident ;  but  the  undertaking  may  be  amend  e(r(B«ft«nn«rA«m  v.  Aitdtr- 
Wft,  3  Code  Rep.  2 ;  1  Corns.  430). 

i.  Where  an  appellant  iWim  a  Judgment  dIrecUng  the  payment  of  money, 
gave  an  undertaking  to  pav  ttie  amount  of  the  Judgment  and  "  all  damages 
awarded  against  the  appellant  upon  the  appeal,"  but  made  no  mention  of 
"MwCa,"  it  was  held,  on  motion  to  dismiss  the  appeal,  that  the  nndertakinff 
did  not  comply  with  the  requirement  of  this  section  (334),  and  that  the  appeu 
was  not  effectual  for  any  purpose  {Langley  v.  Warner,  1  Code  Sep.  Ill;  8 
Host.  363 ;  1  Corns.  608 ;   Wtlion  v.  Men,  8  How.  368). 

a.  Can  the  court  allow  a  new  imdertakln^  to  Im  filed  wma  pro  luneT  (Id.) 
Such  a  power  was  in  effect,  altboueh  not  m  express  terms,  exercised  by  the 
supreme  court,  in  Harrit  v.  Bennett  (3  Code  Bep.  23);  wtiere  on  a  mott<ni  to 
dismiss  an  appeal  far  a  defect  in  the  undertaking,  tlte  court^ldmonds,  J.) 
ordered  a  new  undertaking  to  be  filed  (See  section  3S9 ;  tmd  AtMom  v.  Jfor- 
OaU.  10  Abb.  424). 

/  If  the  undertaking  Buliriuitially  compliea  with  the  statute,  and  secures 
to  the  respondent  all  Uiat  the  law  desimed  for  tiim,  it  is  sufficient  {Caiman  v. 
Botoe.iSme.  &H.  747;  Smith -v.  yormJ,  3  Code  Rep.  14).  It  is  no  objection 
to  the  undertaking  that  it  is  for  a  larger  sum  than  Is  necessary  (Re  SatUrbrook, 
0  Cow.  37).  But  an  undertaking  not  putsuant  to  the  statuie,  and  which  ex- 
presses no  consideration  for  the  making  thereof  and  which  is  not  under  seal,  is 
void  (BrAert  v.  CBanneU.  10  Abb.  454>  Where  the  undertaking  U  pursuant 
lo  Uie  statute  it  need  not  express  any  consideration  on  its  face  {Th^pton  v. 
Blane/uiTd,  3  Coms.  335  ;  Swtwni  v.  Morgan.  17  How.  894).  The  undertaking 
is  binding  whether  tiie  Judgment  he  affirmed  in  whole  or  in  part,  and  the 
obligors  are  liable  to  pay  a  judgment  of  afflrmance  as  to  one  of  several  parties, 
although  there  is  a  reversal  as  to  the  others,  (Id.)  The  undertaking  may  be  good 
for  the  purpose  of  stistaining  the  appeal,  although  It  is  wholly  Insumdent  to 
stay  the  proceedings  (OaiOe  v.  Crane,  1  Barb.  Cn.  R,  21). 

g.  An  affidavit  of  justification  made  by  the  sureties  upon  an  appeal  to  the 
court  of  appeals,  will  be  sufficient  to  render  the  appeal  effectual,  if  it  states 
Qkat  the  sureties  are  each  worth  doable  the  amount  of  the  Judgment;  but  in 
order  to  stay  the  proceedings  upon  the  judgment,  the  sureties  must  also  jus- 
tify In  double  the  amount  ($200)  required  to  be  Inserted  in  the  undertaking  to 
cover  the  coeta  of  the  appeal  {Neaton  v.  Bdrrit,  1  Code  Hep.  N.  a  191 ;  8  Barb. 
8M ;  Hoppodc  v.  Cottretl,  13  How.  461). 

A  The  undertaking  only  extends  to  the  case  of  an  affinnance  of  the  Judg- 
ment, and  the  sureties  are  not  li^le  on  the  dismissal  of  the  appeal  [WaitoiiT. 
Jlutioa,  1  Daei,  243 ;  afflnned  on  appettl,  Snimmimd  v.  Iliutm,  4  Eeman,  00) 
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appealB,  bj  giving  such  an  uDdert^Ing  as  «t&je  till  furthor  proceedings  in  the 
court  below  upon  tbe  Judgment  sppeiiled  fhjm,  neither  dirMta  the  lien  of 
either  of  the  J  udfmcnts  appealed  fnim,  nor  discharges  the  soreties  on  the  ap- 
peal firet  taken  Irom  the  special  t«  the  general  term "  {Partmu  t.  H'obU,  3 
Duer,  663).  Therefore,  where,  rta  an  nppcat  th>m  ajndnuent  at  special  term 
to  the  general  term,  a  sum  of  monej  was  deposited  in  lieu  of  an  undertaking 
to  stay  proceedings  on  the  Judgment,  the  Judgment  naa  afflnned  at  the  gen- 
eral term,  and  an  appeal  ivaa  taken  lo  Ihe  court  of  appeals,  and  perfectea  bj 
giving  an  nnderlaking  to  stay  proceedings  on  the  Judgment,  the  appellant 
will  not  be  allowed  to  withdraw  the  sum  deposited  on  the  appeal  to  the  gen- 


eral term.  (lb.)  And  where,  pending  the  appeal,  the  money  deposited  is 
loBt  without  any  act  of  the  respondent,  the  loss  as  between  tne  respondent 
and  appellant  falls  on  the  latter  (Par*an$  j.  TravU,  0  Duer,  630).    See,  Infra. 


'>.  A  defendant  am>ealed  to  the  court  of  appeals  intra  a  decision  of  the  gen- 
eral term,  afflrmiuiii;  an  order  deuyiuK  his  motion  to  vacate  a  Judgment 
againat  him.  He  liled  an  undertaking  m  the  sum  of  ^!5t)  for  costs  and  dama' 
ges  1  held  that  the  appeal  was  not  ptr  m  a  stay  i^  proceedings,  but  that  it  was 
in  the  discretion  of  the  court  below  to  grant  a  stay  in  such  a  case  (TWt  t. 
CbmoAtn,  8  Abb.  99 ;  Fori  v.  BaviA,  8  Abb.  885). 


§  886.  [264.]  (Am'd  1859, 1862, 1863.)  &itiinffmiUa.  Onjudg- 
metUfor  money :  »eeurity  to  stay  execution.  Sureties  T>eooming 
insol^eTit.     Deposit  in  lieu  of  undertaking. 

If  tbe  appeal  be  from  a  judgment  directing  the  payment  of 
money,  it  eliall  not  stay  the  execution  of  the  judgment,  unleea 
a  vritten  undertaking  be  executed  on  the  part  of  the  appellant, 
by  St  least  two  sureties,  to  the  effect,  that  if  the  judgment  ap- 
pealed from  or  any  part  thereof  be  affirmed,  or  the  appeal  be 
dismissed,  the  sppellant  'will  pay  the  amoant  directed  to  be 
paid  by  the  jndgment,  or  the  part  of  sQch  amount  as  to  which 
the  judgment  ehall  be  affirmed,  if  it  be  affirmed  only  in  part, 
and  all  damages  which  ehalt  be  awarded  against  the  appellant 
upon  the  appeal.  Wheoerer  it  shall  be  made  satisfactorily  to 
appear  to  the  conrt  that  siaee  the  execution  of  the  imdertaking 
the  sureties  have  become  insolvent,  tbe  court  may,  by  rule  or 
order,  reqnire  the  appellant  to  ezectite,  file  and  serve  a  new 
undertaking  as  above ;  and  in  case  of  neglect  to  execute  such 
undertaking  withio  twenty  days  after  the  service  of  a  copy  of 
the  rnle  or  order  requiring  such  new  undertaking,  the  appeal 
may,  on  motion  to  tiie  conrt,  be  dismissed  with  costs.  When- 
ever it  shall  be  necessary  for  a  party  to  any  action  or  proceed- 
ing to  give  a  bond  or  an  undertaking,  with  surety  or  sureties, 
be  may  in  lieu  thereof  deposit  with  the  officer,  or  into  court,  as 
the  case  may  require,  money,  to  the  amount  for  which  Buch 
bond  or  undertaking  is  to  be  given.    The  court  in  which,  such 
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action  or  proceeding  is  pending  may  direct  wliat  diapoeition 
shall  be  made  of  aucb  money,  pending  the  action  or  proceed- 
ing. In  any  case  where,  by  tbia  section,  the  money  ib  to  be 
deposited  with  an  officer,  a  judge  of  the  coart,  at  special  term 
or  at  chambers,  upon  the  application  of  either  party,  may,  be- 
fore snch  deposit  is  made,  order  it  to  be  deposited  in  conrt  in  - 
stead  of  with  sach  oSicer;  and  a  deposit  made  pursuant  to 
snch  order,  shall  be  of  tbe  same  effect  as  If  made  with  sach 
officer. 

a.  Stay  of  prooeedliigB. — The  imdertakliig  required  by  this  BecUon  most  be 
filed  u)d  served  nitb  the  notice  of  appeal  and  not  AfterwurdB.  An  ttnder- 
taking  pursuant  to  this  section  filed  after  the  appeal  haa  been  perfected,  will 
not  operate  as  a  aCay  of  proceedings  [N.  T.  C»ni.  Int.  Co.  v.  Saford,  10  How. 
844).     See  g  340,  and  note- 

b.  Where  the  undertakioa;  to  stay  proceedings  is  Irregular,  but  not  void.  th« 


(t  diBragard  the  alay,  but  should  move  to  set  awde  the  under- 
tftldng  (ParfUl  v,  Wamer,  13  Abb.  471). 

e  An  appellant  who  has  given  an  nndertaklng  intaidlng  to  stay  the  proceed- 
ings, but  iiisufficieut  for  that  purpose,  may  under  section  327  be  allowed  lime 
to  file  a  further  undertaking  (SlerTtAaat  v.  Sehmidl,  S  Abb.  6S). 

d.  On  an  appeal  to  the  court  of  appeals  from  an  order  of  the  general  term 
granting  a  new  trial,  an  undertaking  in  (SOO,  under  section  834,  does  not  stay 
proceedingi  in  the  order  in  the  court  below.  To  obtain  a  stay  a  motion  must 
be  made  in  the  court  below  {HcMaAan  v.  AUm,  33  How.  193;  VeOtm  v.  Nat 
Lmh.  Fond,  19  id.  61G ;  Ti«r$  v.  CanuiJuin,  2  Abb.  6S). 

B.  All  proceedings  on  Ajitdgjntnl  ordering  a  new  trial  and  awarding  reatitu 
tton  are  stayed  by  an  appeal,  and  the  giving  on  undertaking  as  prescribed  by 
gg  334,  335,  for  an  amount  sufficient  to  cover  the  amount  adjudged  to  be  re- 
stored, and  costs  {Si-iibm  v.  PAiUipt,  17  Abb,  SS) ;  but  where  the  reslitutioD  is 
ordered  by  order  apart  f^om  and  subsequent  to  the  Judgment,  then  an  appeal 
fh)m  the  judgment  would  not  slay  proceedings  na  such  order.    {Id.) 

f.  A  judgment  directing  the  payment  of  money  out  of  a  fund  In  court,  U 
not  a  judgment  directing  the  payment  of  money  within  this  section  (Gurtui  v. 
ZttMsti,  1  Abb.  274 ;  10  How.  481). 

a.  The  undertaking  should  state  the  tmonnt  of  the  judgment  appealed  from 
{Bttrrit  v.  B>nn*a,  2  Code  Rep.  23).    See  section  839. 

h.  EteraUea  beoomlcg  Inaolrant.— The  provision  aa  to  anretles  becoming 
insolvent  does  not  apply  to  the  case  of  sareties  tn  an  undertaking  Kiven  to 
secure  a  Judgment  as  a  condition  of  opening  a  defkult  (EUeman  v.  Amn,  11 
Abb.  112). 

*.  Before  the  power  was  conferred  by  this  section  the  court  could  not  order 
a  new  imdertaking  because  the  suretlee  in  the  first  had  became  insolveat 
{W^ett  V.  Stringer,  IS  How.  810.) 

j.  Aotlon  on  andeitakfng.  Bxtsnt  of  liability  of  anretlM.— The  provis- 
'  Ion  sa  to  actionsonundertakin7S,&c,  applies  only  to  the  class  of  nndertaklngs 
■pedfled ;  it  does  not  apply  to  a  oond  or  agreement  to  be  answerable  for  ajndr- 
ment  (IUm  v.  WhiOeck,  16  Abb.  SSfi). 

ib.  The  provltdon  prohibiting  actions  on  nndertaklngs  pending  an  appeal  U 
retrospective  (Woipdd  v.  Maton,  16  Abb.  221). 

I  On  afflnnanc«of  ajndgmmt  the  sureties  on  the  appeal  become  Ikblo, 
and  no  leave  of  the  court  Is  necceswry  befbre  suing  on  the  undertaking  \,K.  Y. 
Gwt.  Int.  Ca.  v.  Sat.  Pro.  In*.  Oo.  10  How.  844) ;  nor  la  it  necessary  to  take 
the  nndertaking  off  the  file  of  Ihe  court    {Id.) 
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a.  The  mretles  on  ta  appeal  from  an  order  made  at  a  epodtl  term  of  fhs 
Ropreme  coDit  vhicb  wu  reTcned  at  general  t«rm,  are  uot  Uierebf  dia- 
diBTged,  but  are  liable  npou  the  afflrmimce  of  tlie  first  order,  b;  the  court  of 
appMla,  OD  an  appeal  to  which  thej  were  stnuisere.  It  ia  immaterial  that  the 
judgment  of  the  court  of  appeals  was  made  ue  Judgment  of  the  auorema 
court  at  a  special  and  not  at  a  graeral  term  (BMTiton  t-  PUmpiim,  2G  N.  T. 
48t). 

h.  Where  the  Judgment  la  affirmed  tn  part  and  rerened  in  part,  the  sure- 
ties on  the  appeal  are  liable  to  the  extent  of  the  reversal  (Beaoard  t.  M9roan, 
17  How.  894). 

e.  A.n  order  to  execnte  a  new  undertaking  not  complied  with  doeenot  exon- 
erate the  Huretiea  In  the  midertakinK  alreadr  executed  (JeiMU  r.  Onme  V& 
Abb.  97.) 

ft.  Iisttliie  In  mretle*  to  dafand. — Soretiea  may  be  let  In  tc  ' 


§  836.  [285.T  (Am'dl849)  Exi«ting  suits.  Ifjudgmetd 
he  to  deliver  documents,  (&o.,  they  must  he  deposited. 

If  the  judgment  appealed  from  direct  the  assignment  or 
delivery  of  docnmenta,  or  personal  property,  the  execution  of 
the  judgmoDt  shall  not  be  stayed  by  appeal,  tinless  the  things 
reqnired  to  be  aBsigncd  or  delivered  be  brought  into  court,  or 
placed  ia  the  cnstody  of  bucIi  officer  or  receiver  as  the  court 
shall  appoint,  or  nnlese  an  nndertaking  be  entered  into  on  the 
part  of  the  appellant,  by  at  least  two  sureties,  and  in  snch 
amount  as  the  court,  or  a  jodge  thereof,  or  county  judge,  ghaU 
direct,  to  the  effect  that  the  appellant  will  obey  the  order  of 
the  appellate  court  opoo  the  appeal. 

§  337.  [2S6.]  Existing  suits.  Jf  to  eaeeuts  oonvst/OTtcSf  it 
must  be  exemUed  and  deposited. 

If  the  judgment  appealed  from  direct  the  execution  of  a  con- 
veyance or  other  instrument,  the  execution  of  the  judgment 
shall  not  be  stayed  by  the  appeal  until  the  instrument  shall 
have  been  executed  and  deposited  with  the  clerk  with  whom 
the  judgment  is  entered,  to  abide  the  judgment  of  the  appel- 
late court. 

t.  Upon  an  appeal  tcom  a  Judgment  directing  the  execntlon  of  an  Instrtt- 
ment,  the  proceedines  can  be  stayed  only  by  Uie  execntlon  and  depodt  of 
each  instmment,  and  by  ^ving  the  eecon^  required  by  aecUon  S84  {Waring 
T.  Ar^,  13  Abb.  118). 

/  A  deed  of  land  was  deposited  with  a  clerk  tn  chaacery  for  the  piuiWM  of 
staying  proceedings  on  a  decree  for  spedflc  performance,  and  was  ^oet.  The 
decree  was  attenvarda  affirmed  .—held  that  the  appellant  waa  bound  to  execnte 
a  new  deed  ( WorraU  v.  Mmw,  17  N.  Y.  «5j. 
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§  338.  [387.]  Mnaiing  suits.  Security,  where  jiidgment  » 
to  deliver  real  properii/  or  for  a  sale  of  mortgaged  premises. 

If  the  judgment  appealed  from  direct  the  sale  or  delireiy  ot 
,  poaaeesion  of  real  property  the  execution  of  the  eome  ^ail 
not  be  stayed,  iiDleaa  a  written  nndertaking  be  ezecated  on  the 
part  of  the  appeliaot,  with  two  sureties,  to  the  effect  that  dar- 
ing the  poeseseioD  of  sach  property  by  the  appellant,  be  will 
not  commit,  or  snfier  to  be  committed,  any  waste  thereon,  and 
that  if  the  judgment  be  affirmed,  he  wilt  pay  the  value  of  the 
Qse  and  occupation  of  the  property,  from  the  time  of  the  ap- 
peal until  the  delivery  of  posseeBion  thereof,  pursaaat  to  the 
judgment,  not  exceeding  a  sum  to  be  fixed  by  a  jndge  of  the 
court  by  which  judgment  was  rendered,  and  which  shall  be 
specified  in  the  undertaking.  When  the  judgment  is  for  the 
Bate  of  mortgaged  promisee,  and  the  payment  of  a  deficiency 
arising  upon  the  sale,  the  undertaking  shsll  also  provide  for 
the  payment  of  euch  deficieucy. 


OF  othBrpeiwHi  acting  in  another'B  right,  to  limit  tlie  amoont  of  Becoiityl  ITaM 
T.  Waa,  is  Abb.  887,  tkKb.    See  §  8895. 
&  On  on  appeal  from  a  Jadgment  for  a  sale  of  mortgaged  pren^aes,  the  appel- 

eye  an  undertaldng  poisuant  to  section  S34,  audit  was  held  efi^iuJ  to 
the  appeal,  but  not  to  stay  proceedliiga(fmniaK't/tM;  Co.  vf  A&aru  y. 
Code  Kep.  S).    8e«  section  889. 

§  339.  [288.]  (Am'd  1849, 1851.)  Boialmg  mils.  Stay  of 
proceedings,  upon  seomrity  gvoen.  When  court  may  dispense 
with  ae€uriiy. 

Whenever  an  appeal  is  perfected  as  provided  by  sectiona 
335,  836,  337,  and  388,  it  stays  all  further  proceedings  in  the 
court  below,  upon  the  judgment  appealed  from,  or  upon  the 
matter  embraced  therein ;  but  the  court  below  may  proceed 
npon  any  other  matter  included  in  the  action,  and  not  affected 
by  the  judgment  appealed  from.  And  the  court  below  may  in 
its  discretion,  dispense  with  or  limit  the  security  required  by 
sections  three  hundred  and  thirty-five,  three  handred  and 
thirty-six,  and  three  hundred  and  thirty-eight,  when  the  appel- 
laut  is  an  executor,  administrator,  trustee,  or  other  person  act- 
ing in  another's  right;  and  may  alao  limit  such  security  to 
an  amount  not  less  than  fifty  thousand  dollars,  in  the  caaea 
mentioned   in  sections   three   Imndred  and  thirty-six,  three 
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hundred  And  thirty-eeTeu,  and  three  hnndred  and  thirty-eight, 
where  it  would  otherwise,  according  to  those  sections,  exceed 
that  Hum. 

a.  An  appeal  ii  "perfected"  whea  the  proper  undertsUng,  wttb  an  affldarlt 
of  the  Horetiee,  hai  been  eiecutad,  ana  notice  of  tbe  appul  baa  been  sened 
on  the  adverae  party,  and  on  the  clertc  wilb  whom  the  judijinent  or  order  is 
entered ;  and  the  twenty  days  nnder  Rule  Z,  and  the  forty  days  under  Rule  7, 
commence  luniung  &om  that  time  (T'AompMn  t.  flancAord,  4  How.  210). 

b.  An  appeal  ttoia  the  judgment  to  the  genenl  term,  though  accompanied 
with  tbe  proper  undertaking  tor  the  payment  of  the  Judgment  and  the  cosU 
of  the  appeal,  doee  not,  ptr  w,  miperaede  an  eiecation  previously  issued  aod 
levied  on  peraoi^al  property  (Oaok  t.  DidierKm,  1  Duer,  679).    Bee  7»i/Va 

e.  In  construing  a  nnular  proTiaion  in  MBsisaippl  Che  court  aaid,  "  An  ese- 
cntor  is  entitled  to  an  appesf  without  snrety,  when  the  judgmeoC  is  to  affect 
only  tbe  assets  in  liis  iixoAi ;  iiU«r,  where  ne  is  in  a  aituation  in  which  a  per- 
MDBl  Jadgment  can  be  rendered  against  bim  "  ( Ward  v.  Amtriean  GAaniiatien 
Soe.,  4^Sm&  A  M.  S70 ;  8eoU  y.  Saariei,  1  {A.  S90 ;  Linn^  v.  SalOdas,  8  Ban.  1. 
See  note  to  aectlon  817). 

dL  On  ao  appeal  by  executors  a  statement  of  tbe  want  of  assets  euffirient  to  pay 
the  Judgment,  would  no  doubt  be  regarded  as  a  good  reason  why  the  security 
should  be  limited,  at  least  to  the  amoont  of  assets  disclosed  sppllcable  to  the 
payment  of  the  judgment  appeaied  ttoin  (UHi*  v.  Pbrbet,  12  How.  46S) ;  and 
tliu  would  be  the  case  as  well  on  an  appeal  to  tbe  general  term  as  on  an  appeal 
to  tbe  court  of  appesls.    (id.) 

«.  Where,  after  an  execution  lias  l«en  leried  the  defendant  appeals  to  the 
court  of  appeals,  and  glvee  the  security  required  for  a  stay  of  execution  on  tbe 
Judgment,  it  does  not  remove  the  lien  of  tbe  eteculion.  The  proceeding  on 
t^  execution  is  suspended  until  tbe  decision  of  the  appellate  court  ll  the 
appeal  is  dismissed  or  tbe  Judgment  affirmed,  the  respondent  is  enUtied  to 
resume  proceedings  on  his  execntion  and  will  hsve  priority  over  a  tubseqnent 
execution  [Ra  Btnry,  S6  Barb.  S5).    See  rupro,  and  note  to  g  857. 

/.  The  effect  of  ^Ting  eecuiltj  is  merely  to  slay  proceedings  on  the  Judg- 
ment; it  dischargee  uothuig,  but  merely  stops  tbe  Ju<%ment  creditor  where  be 
was  st  the  time  of  KiTing  security.  It  gtvee  the  court  no  authori^  to  vacate 
any  proceeding,  or  release  any  rwbt  prevlonslj  acquired,  and  therefore  where 
an  execution  had  been  levied  before  the  requisite  undertaking  to  stay  proceed- 

g.  The  taking  an  appeal  and  giving  security  to  stay,  do  not,  per  k,  operate 
to  discharge  a  previous  levy,  nor  supersede  an  execution  issued  before  tbe 
appeal  was  taken  (Stridoer  v.  WakmuM,  13  Abb.  8S).  But  where  such  an  u>- 
peal  is  taken  in  good  (aiih  and  ample  security  given,  the  court  will  ordinarily 
J _^ .-jj  an  j  discharge  a  pre rious  levy.    {Id.) 


K  The  giving  an  undertaking  with  security  sufficient  lo  stay  the  proceed- 
ings, is  not  a  defence  to  an  action  previously  commeeced  on  the  uodert^dng 
given  on  the  appeal  to  tbe  general  term  (flunuS  v.  FonderWIi,  6  Abb.  70 ;  1 


r.  S8T).    But  »^Me,  the  defbadant  might  on  motion  ubtoin  a  stay  of  the 

proceedings  In  such  action  until  tbe  decision  on  ttta  appeal  (see  Fa«  Plaaot  v. 
Olark,  a  How.  190 ;  and  see  now  section  S4S}. 
See  note  tog  888. 

g  840.    [289.]    (Am'd  1849.)     Meisiing  tutts.     Underiak- 
inffs  rna/y  be  in  one  insU'wrneni  or  tcvenU. 
The  undertakings  prescribed  by  Bections  334,  335,  336  and 
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38d,  may  be  in  one  inBtrament  or  seTeral,  at  the  option  of  the 
appellant;  and  a  copy,  inclnding  the  names  and  residence  of 
the  snretieG,  mnst  be  eerred  on  the  adverse  party  with  the 
notice  of  appeal,  nnlesa  a  deposit  is  made  as  provided  in  Bec- 
tioQ  SZi,  and  notice  thereof  giTen. 

a.  ThU  section  In  terms  requires  copies  of  all  imdcrtakiDgs  necessorf ;  ud 
frhiclt  the  appellant  intends  to  ^Ive,  to  be  Berred  with  the  notice  or  appeal, 
aiid,  therefore,  where  the  notice  of  appeal  was  given  on  the  7th  of  August! 
aiid  as  undertaking  under  section  334  fil(d  at  the  same  time,  and  on  the  4tb  of 
Biiptember  followinff,  on  undertaking,  puTBOant  to  section  33S  was  Sled,  it  was 
held,  that  it  should  have  been  Hied  with  the  notice  of  appeal,  and  as  it  was 
not,  it  did  not  stay  the  proceedinffs  {N.  Y.  OmUrai  Int.  Co.  v.  Baffirrd,  10  How. 
844 ;  Guskman  v.  Marttw,  13  id.  l03 ;  Smith  v.  ^ermanee,  18  iil  261 ;  and  sea 
MiUt  V.  TkurAy,  11  id.  138). 

b.  But  if  It  be  shown  that  the  omitting  to  file  the  undertaking  wh«n  notice 
of  appeal  was  served,  was  the  result  of  accident,  the  court  has  power  to  rectify' 
the  mistake,  and  stay  the  proceedings,  under  section  837  {if.  T.  OwKrui  Int. 
Co.  T.  Bifffffr^,  supra). 

e.  The  court  vrill  impose  costs  for  any  disregard  of  Oils  section  {BtaeA  j. 
SmOkwortA,  1  Code  Hep.  99 ;  8  Barb.  173). 


§  341.  [290.]  (Am'd  1849.)  Enstmg  tuiU.  SureUea  to 
juBtify, 

An  nndertakisg  npon  an  appeal  shall  be  of  no  effect,  nntess 
it  be  accompanied  by  the  affidavit  of  the  enretiee,  that  they 
are  each  worth  doable  the  amount  specified  therein.  The  re- 
spondent may,  however,  except  to  the  sufficiency  of  the  sure- 
ties, within  ten  days  after  notice  of  the  appeal ;  and  unleBB  they 
or  other  enretiee  justify  before  a  judge  of  the  court  below,  or  a 
connty  judge,  as  prescribed  by  sectiooB  195  and  196,  within 
ten  days  thereafter,  the  appeal  shall  be  regarded  as  if  no  un- 
dertaking had  been  given.  The  juatiflcation  shall  be  upon  a 
notice  of  not  less  than  five  days. 

d.  Where  the  notice  of  Justifying  is  served  by  mall,  it  must  be  double  time, 
or  ten  days  (preutr  t.  Brooki,  6  How.  7S).  Thus,  where  the  respondent  on 
the  6th  of  June  served  by  m^  a  notice  of  exception,  which  w«a  received  by 
the  appellant  on  the  10th  of  June,  the  appellant  on  the  same  day  (Uie  lOtb) 
gave  notice  by  mail  that  the  sureties  wotila  Justify  on  the  17th ;  and  the  tore- 
Ilea  did  Justi^  on  that  day.  The  coort  on  motim,  held  that  the  appellant 
was  irregular,  bnt,  on  ground  tielng  shown  therefor,  extended  the  time  for  the 
eoretlee  to  justify.    (Jo!) 

e.  The  sureties  need  only  justify  to  double  the  amount  of  the  Judgment 
(Bieh  T.  Btekman,  2  Code  Rep.  83). 

/  The  exception  should  be  to  the  "  sureties,"  ntri  to  the  midertAUng  ( Toang 
V.  CWJy,  3  Code  Bep.  68). 

f.  A.  notice  of  exception  to  soretlea  served  within  ten  days  sAer  the  under' 
taking  iafied,  is  in  time  olthoDgh  more  than  ten  days  have  elapsed  since  ser- 
vice ot  a  copy  of  the  nndertaking  and  notice  of  appeal  on  the  respondent 
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{Wtbdarr.  Stiphem,R  Abb.  227;  S  Dner,  600).  Thtu,  when  the  notice  of 
Appeal  and  covj  aadertaking  wM  aerved  on  Angost  18,  bnt  the  nnderUking 
was  not  filed  uii:il  BeptembeT  IS,  and  on  September  18  the  respondent  aerrea 
noUce  of  exception,— held  that  he  was  hi  tune.    [Id). 

6  a.  Burety  t    (JhuIiMS  t.  Fobntr, 
1  a  bono  glvea  on  a  writ  of  e 


Code  Rep.  k  B.  266). 

A.  On  an  application  for  Jostiflcatian  of  snretiee  on  an  appeal,  the  merits  rf 
the  appeal  will  not  be  coneidered  (Bradieg  t.  001, 1  CaL  it  199). 

e.  Where  mrdtee  on  qipeal  justified  on  notice  to  the  respondent's  attorneys, 
who  retiued  to  att«nd  the  Justulc*tion,  becttue  the  lioar  for  which  notice  v  - 


dismissal  of  the  uipeal,  unlees  the  appellant  served  a  new  notice  of  tostifica- 
tlon  and  the  sttrettet  Justified  anew  in  pursoance  of  such  notice,  or  unless  new 
BDretiefl  should  be  raMtUated  who  should  justify  {Bmi  t.  Bnea,  8  How.  186). 


d.  The  benefit  of  an  exception,  dulj  taken  to  sureties  on  an  appeal  is  waived 
bj  the  Ikilare  of  the  respondent  to  attend  the  officer  before  whom  the  notice  of 
JusttflCBtion  is  given,  slthoagh  the  suretiee  also  ful  to  attend.  The  party 
excepting  is  the  actor  in  the  proceeding,  and  novtepls  neceaeaiy  to  be  taken 
except  on  his  requisition  {BaOani  v.  AiAird,  18  N.  T.  481). 

4.  When  the  sureties  in  an  undertaking  fidi  to  justify,  the  notice  of  appeal 
and  all  proceedings  on  the  appeal  fall  titronzti,  and  the  parties  ace  in  the  same 
condition  a*  though  no  appeal  had  been  tdiea  (JEelwV  T-  CantpbtB,  88  Baib. 
2£8 ;  14  Abb.  SSS ;  Chaniertain  t.  Dempt^,  18  Abb.  til ;  2S  How.  806). 

/.  Under  an  order  made  on  Ctie  ejection  of  propoeed  sureties,  granting  the 
appellant  ten  dajs'  time  to  file  a  new  tmdertaUng  with  new  sureties,  and 
etajing  all  proceedings  on  tlie  part  of  the  respondent  daring  aaid  ten  days,  the 
appellant  must  not  only  file  a  new  undertaking,  but  procure  the  justification 
(ff  nia  sureties  within  ssid  ten  days.  The  respondent  need  not  except  to  such 
new  sureties.  Such  new  undertaking  does  not  operate  as  a  stay  until  the 
suretieajustify  (OAambtTlain  v.  Denote]/,  13  Abb.  421 ;  23  How.  866). 


%  84a.  [291.]  (Am'd  1849.)  Exitting  guUt.  PeriahcAU 
property  may  he  aold,  notvsUhaUmding  appeal. 

Id  the  cases  not  provided  for  in  sections  335,  336,  337,  338, 
and  S39,  the  perfecting  of  an  appeal,  bj  giving  the  nndertaking 
mendoDed  in  section  334,  eliftlL  stay  proceedings  ia  the  court 
below  upon  the  judgment  appealed  from,  except  that  where  it 
directs  ^e  sale  of  perishable  property,  the  court  below  may 
order  the  property  to  be  sold,  and  the  proceeds  thereof  to  be 
deposited  or  iavested,  to  abide  the  jndgmeat  of  the  appellate 
conrL 

g.  Where  a  surrogate's  decree  is  appealed  Dxim  to  the  supreme  court,  and 
the  decision  of  the  supreme  court  is  appealed  from  to  the  court  of  appekla, 
the  Burronite's  court  la  the  court  below,  within  the  meaning  of  thia  section 
<.,4ni>n.  8  Code  Rep.  6S). 

See  anU,  p.  423,  a. 

%.Onaa  appeal  to  the  court  of  appeals  froma  judgment  awarding  a  peremp- 
toTj  mandamus,  the  giving  an  unaertoklng  pursuant  to  section  8M  stays  all 
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forther  proceeding  In  the  court  below  (T^tPmla  r.  Qmn'rt  tf  ISg\»avi  of 

0.  On  ui  Appeal  from  a  jadsment  awarding  pl^Uff  a  perpetoal  Injtmctlon 
against  certain  acts  br  the  defendant,  an  ondertaking  porsoant  to  aecttoo  SU 
opentea  at  a  Btuy  of  all  procee^ge  tqxm  the  jodgnMiit  (Bow  t.  BtariTa,  6 
BoBW.  e84> 

b.  An  application  to  prndsh  tlie  defendant  for  a  ilolaUon  of  nld  inlimcttoa 
Is  a  proceeaing  on  tbe  Judgment,  and  la  atajed  bj  such  an  appeal  {Id,) ;  but 
tlM  tq]  unction  18  not  racated.   (id.) 

e.  On  appeal  trom  ajndgment  directing  the  deliverjr  of  pemonal  propert;, 
rach  as  will  depredate  by  time  and  use,  the  court  will  not  order  a  itaf  of  pro- 
ceedingB  or  an  undertakmg  to  obOT  Uie  order  of  the  court  upon  the  appeal,  but 
will  require  the  respondent  to  be  mdemn^ed  agdnst  loaa  t^  tha  depredaUiMi 
of  the  propertr  (B»aa  t.  FbOtr,  11  Abb.  418). 


§  S43.  [293.]    EaUting  tuitg.     Undertaking  mutt  hejtUd. 
The  nndertakiDg  moat  be  filed  with  the  clerk  with  whom 
tlie  j  augment  or  ordw  appealed  firom  was  entered. 
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Appeal  to  th^  Supreme  Chitrt/rom  an  inferior  Court. 

Sbctiom  844.  AppMl,  fn  what  casoi. 

B49.  Becurit^  must  be  given  u  apon  appekl  to  coort  orftppeala. 

Wi.  Appeftb,  where  heard. 

847.  Judgment  on.  appeal,  where  eatatA.  and  docketed. 

§  844.  [293.]  (Am'd  1S49,  185S,  1860.)  Eciating  suitt. 
Append,  in  what  ctuea. 

An  appeal  may  be  taken  to  the  snpreme  court,  from  the 
j  adgmetit  rendered  by  a  county  conrt,  or  by  the  mayors'  conrts 
or  the  recorders'  courts  of  cities. 

An  appeal  alao  may  be  taken  to  the  snpreme  conrt  from  any 
order  affecting  a  sabstantial  right,  made  by  a  coanty  court,  or 
a  county  jndge,  in  any  action  or  proceeding,  and  such  appeal 
shall  be  heard  on  a  copy  of  the  papers  on  which  the  order  ap< 
pealed  from  was  made. 

a.  Upon  an  appeal  from  an  Inferior  court  to  the  supreme  conrt  nnder  thta 
section,  the  supreme  court  poasessee  no  other  powers  than  fbrmerlv  upon  writ 
of  error.  AccordiQKly  upon  an  appeal  from  a  mayor'a  court  to  the  supreme 
court,  the  latter  cannot  reyerae  the  Judgment,  becanae  the  Jury  have  given 
excesaive  damages;    guch  errors  are   to   be  eorrected  In  the  court  &Iow 

Sivrber  v.  Toieiuaid,  %%  N.  Y.  617 ;  and  »ee  Lgnch  t.  McBath,  7  Eow.  113 ; 
rr  T.  Birge,  B  How.  323  ;  8  Barb.  851). 
/.  Appeal  lies  to  the  supreme  court  from  orders  made  before  judgment  in 

_r   ,„_     ^ —  ._._    ,.     .       've  the  merits  and 

.  Wood,  19  How. 

A.  The  granting  a  new  trial  In  a  suit  before  ajustlce  of  the  peace,  nnder  sec- 
tion 86S  of  the  Code  ig'a  matter  of  discretion,  and  where  the  coanty  court  ha* 
denied  a  new  trial  except  upon  terms,  the  supreme  court  cannot  review  the 
Older  (Wnndy.  WOa,  24  How.  63fl). 

i.  The  supreme  court  can  review  only  Judgments  actually  made  after  hearing 
the  parties  in  the  county  court  (Lyndi  v.  McBeA,  7  How.  118) ;  and  cannot 
review  a  judgment  by  defi»ult(OorrT,  Bin^,  8  Barb.  851;  G  How.  833);  nor 
a  jud^ent  entered  by  stipulation,  and  to  enable  the  mrty  to  appeal,  before 
the  diapoeal  of  all  the  issues  on  the  record  (iVib'H  v.  Farnham,  10  How.  120). 
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§  345.  [394.]  .EffUting  suits.  Security  must  he  given,  <u 
upon  a^tpeal  to  court  cf  appeals. 

Security  mnBt  be  given  upon  such  appeal,  in  the  same  man* 
ner,  and  to  tlie  same  extent,  aa  upon  an  appeal  to  the  conrt  of 
appeals. 

a.  Unless ' 
tul  for  any  purpoee  [Jtmei  v. 

b.  The  undertaking  mast  state  th«  retidences  of  the  BUretles  IBJood  t.  WSd&r, 
«How.44ei  andaeegSW). 


§  346.  [295.]  Existing  suits.  Appeals,  where  heard. 
Appeals  in  the  supreme  court  shall  be  heard  at  &  general 
term,  either  in  the  district  embracing  the  connty  where  the 
judgment  or  order  appealed  from  wae  entered,  or  in  s  county 
adjoining  that  county,  except  that  where  the  judgment  or  order 
-was  entered  in  the  city  and  county  of  New  York,  the  appeal 
ehall  be  heard  in  the  firat  dUtrict.  ' 


4^0^ 

d.  On  an  appeal  from  an  Inferior  court  to  the  anpreme  conrt,  the  date  of 
iBBue  is  the  day  of  filing  the  judgment  roll  la  the  appellate  court  UnOTi.  2  Code 

t.  Appeals  to  the  county  coart  which  are  traoeferred  to  the  sapreme  court 
In  parsnance  of  section  ^1  of  the  act  amending  the  act  in  relation  to  the  jndt- 
daiT,  passed  December  14, 1B4T,  are  not  such  appeals  as  are  provided  for  by 
•ectlon  846  of  the  Code,  and  :nay  be  heard  and  decided  al  a  gpedal  term.  Beo- 
tloQ  346  was  intended  to  provide  for  an  appeal  from  na  inferior  court  to  the 
supreme  conrt  (S/iddon  t.  AS/to,  8  How.  805 ;  and  see  Cbmm'ra  of  Highwiyi  itf 
Mroepd  t.  Oiatgo  Plank  SA  Co.,  7  vd.  04). 

See  ante,  p.  41. 


%  347.  [296.]  (Am'd  1849.)  JSxisting  suits.  Judgment  on  ap- 
peal, w  here  entered  and  docketed. 

Judgment  upon  tlie  appeal  shall  be  entered  and  docketed 
with  the  clerk  in  wliose  office  the  judgment  roll  is  filed. 
"When  the  appeal  is  heard  in  a  county  other  than  that  where 
the  judgment  roll  is  filed,  or  is  not  from  a  judgment  of  a  county 
court,  the  judgment  upon  the  appeal  shall  be  certified  to  the 
clerk  with  whom  the  roll  is  filed,  to  be  there  entered  and 
docketed. 

/.  This  section  authorizes  the  entry  of  a  new  Judgment  on  the  appeal  to  the 
■opreme  court  (Eat)  t.  Crvoke,  6  How.  403). 
ff.  In  all  cases  of  appeal  from  the  drcnlt,  the  Judgment  on  the  appeal  should 
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be  cerUfled  bj  the  clerk  with  whom  the  roll  is  filed,  to  be  there  entered  and 
docketed  (AndrmM  t.  Danmi,  6  How.  191).  Where  the  defendant*  ant«red 
Jadgment  as  of  a  nonsuit,  and  filed  the  roll  in  Ulster  county,  where  the  Tcnue 
iraa  laid,  and  on  appeal  to  the  general  tenn  at  Albsny ,  Judrmenl  was  afilrmed, 
and  the  defendant  enlered  Jud^ent,  and  filed  another  roll  ia  Albany  conn^, 
—it  wu  held  thM  th«  Utter  Judgment  was  irregular,    (lb.) 

a.  When  the  appefti  is  on  the  ground  that  the  court  below  has  no  Jurisdio- 
tton  and  the  ]nagment  is  Tevmed  on  that  ground,  the  rerersal  mav  be 
irith  casta  (Qomltn  r.  MeltOMh,  22  Barb.  971 ;  and  aee  ante,  p.  665,  /). 
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§  848.]  ArrzAL  to  asntBiL  tbbic. 


Appeals  in  the  Supreme  Court,  and  the  Superior  Cowt  and 
Cvurt  of  Common  Pleaa  of  the  city  of  JHfew  York,  from  a 
single  Jud^e  to  the  general  term. 

Sxonoa  848.  Appeals  from  drcalt  and  ipedal  term  to  BBme  conrt  Is 
general  term.  Security  on  appeoU.  Action  on  nnder- 
taUoK. 

849.  Appeals  from  orden  at  special  term. 

850.  Appeals  from  orders  at  chambers. 

§3*8.  [297.]  (Am'd  1849,  1851,  1862,  1859,  1863.)  Ap- 
peala  from  circuit  and  special  term  to  ea/me  court  in  gen- 
eral  term.    Security  on  Appeal.    Action  on  ■undertaMng. 

In  the  supreme  court,  the  fluperior  court  of  the  city  of  New 
Tort,  and  the  court  of  common  pleas  for  the  city  and  county  of 
Kew  York,  an  appeal  upon  the  law  may  be  taken  to  the  gen- 
eral term  from  a  judgment  entered  upon  the  report  of  referees 
or  the  direction  of  a  single  judge  of  the  same  court,  in  all  caaes^ 
and  npon  the  fact  when  the  trial  ie  by  the  court  or  referees. 
Such  an  appeal,  however,  doee  not  stay  the  proceedings,  unleas 
security  be  given  as  upon  an  appeal  to  the  court  of  appeals, 
and  such  security  be  reneired  as  in  cases  required  by  section 
335  on  motion  to  the  conrt  at  epecial  term,  or  unless  the  conrt, 
or  a  judge  thereof,  so  order,  which  order  may  be  made  upon 
snch  terms,  as  to  security,  or  otherwise,  as  may  be  just,  such 
security  not  to  exceed  the  amount  required  on  an  appeal  to  the 
court  of  appeals.  Id  the  supreme  court  the  appeal  must  be 
beard  in  the  same  manner  ae  if  it  were  an  appeal  from  an  in- 
ferior court. 

No  action  shall  be  commenced  upon  any  undertaking  given 
or  to  be  given  in  pursnance  of  the  prorisiooe  of  this  eectiou, 
until  ten  days  after  the  service  of  notice  on  the  adverse 
party  of  the  entry  of  the  order  or  judgment  afSrming  the 
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judgment  appealed  from.  And  in  case  an  appeal  has  been  or 
shall  be  taken  to  tbe  court  of  appeals  trom  ench  order  or  judg- 
ment of  affirmance,  and  secnrity  given  according  to  law  so  aa 
to  stay  tbe  issaiog  of  execution,  no  action  sliall  be  commenced 
or  recovery  had  npon  any  undertaking  given  or  to  be  given  in 
pursnance  of  the  provisiona  of  this  sectioa  nntil  after  tbe  final 
determination  of  sncb  appeal. 

a.  Whether  the  detMon  on  a  denmrrcr  ibonld  be  kppMled  from  under  tUa 
aectioa  or  lecUon  849,  depends  on  whether  such  a  decision  is  an  ordei  ot  t 
Jadgment,  and  as  to  thU  see  note  (o  aecti(»  400 ;  and  so  of  a  decision  noder 

&  Appaal  from  Jadgntent  mi  frirolona  douuiisi. — Wlun  a  jQOgment  Is 
ordered  for  the  plaintiff  on  a  ftivolous  demurrer  to  tbe  complaint,  and  soch 
ordN  is  sfflrmea  at  general  term,  and  then  the  plaintiff  enters  his  Judgment, 
•acb  jadgment  may  be  appealed  from  to  the  general  term,  and  it  must  be  in 
order  to  have  a  reTisw  in  Uie  court  of  appeals  (2DaiKw^i.T.FiMl,  IS  N.  Y. 
003:  see  iin{«  p.  4ffS,  A). 

e.  Stay  of  proaeadluGi.  S«oiirit7. — The  court  may  make  an  ex  porta  or- 
der stay ing  proceedings  on  the  Jndgment  on  the  report  of  refin'ees,  pending 
an  appeal  from  such  Judgment  under  this  section.  Bnt  a  judge  out  ofconrt  is 
not  authorised  to  make  such  an  order ;  the  most  he  can  do  is  to  grant  an  order 
toshow  cause,  before  himself  or  some  other  Judge,  or  some  court,  why  pro- 
ceedings should  be  stayed,  Ac  {Sleatn  NatigaHon  Ca.  t.  Weed,  B  How.  &)  In 
aMbaeqnentcue(OAu  V.  Bpemm;%  How.  171),  held,  that  a  county  judge  bad 
power  to  make  an  order  Maying  proceedings  upon  a  Judgment  entered  on  a  re- 
port of  referees,  bnt  not  to  stay  proceedings  on  a  Judiment  after  a  verdict ;  that 
ttte  expression  "  unless  tbe  court  or  a  judge  thereofso  order,"  refers  to  tbe 
«oart  In  which  the  Judgment  appealed  from  was  obtained,  or  a  Judge  of  that 
court ;  and  that  a  county  indge  nad  no  authority  to  make  an  order  directing 
irhat  securi^  shoold  be  given  in  an  action  in  tbe  supreme  court. 

d  On  an  appeal  to  the  general  term,  from  a  Jndgment  entwed  on  the  repwi 
of  a  referee,  or  at  special  term,  no  security  is  required,  unless  the  appellant 
■de^res  a  stay  of  proceedings  {Rir«>ru  v.  Suj/dam,  4  Abb.  134 ;  JfHa  v.  ^Uer- 
AaR.  iA  How.  98 :  OOtey  v.  FUiU,  16  Abb.  867 ;   KitAinq  v.  DiM,  40  Barb. 


peal  the  security  required  on  an  appeal  to  the  court  of  appeals,  or  obt^n  an 
order  fora  stay  ofproceedings  from  the  court  or  ajudge  (Tt^  v.  BcOtert/uitt, 
96  How.  93 ;  BmiA  v.  Beermanee,  18  How.  861 ;  Sartuff  v.  Jonti,  13  How. 
428). 

«.  On  an  appeal  to  the  general  term  the  court  may  order  a  stay  although  no 
undertaking  has  been  il]^(jnibv.  Ihurtbu,  11  Row.  129;  and  see  WrigU  v. 
Iktafiiid,  if  How.  46fi ;  atariae  v.  Jantt,  13  How.  423). 

/.  The  court  may,  if  It  think  fit,  make  the  order  without  requiring  notice  to 
the  adverse  party ;  but  when  the  application  is  made  to  a  judge  out  of  court, 
tbe  most  he  a  authorized  to  do  Is  to  make  an  order  that  the  adverse  party  show 
cause,  before  himseif  or  some  other  Judge,  or  some  court  having  auihori^  to 
entertain  the  application,  why  the  proceedings  should  not  be  stayed  until  the 
case  can  he  heara  and  decided  upon  the  appeal,  and  staying  proceedings  In 
the  meantime.  The  last  paragraph  of  the  401el  section  of  the  code  is  as  ap- 
plicable to  such  sn  order  as  any  other  [Steam  JVanga&m  Oo.  v.  Weed,  8  How. 
50).  And  in  that  caae  an  ex  porta  order  of  ajudge  of  the  supreme  court,  made 
out  of  court,  staying  proceedings  on  the  Judgment,  pendine  the  appeal,  was 
set  aside  as  unauthortzed.  See  LotUtnar  v.  Lord  (4  E.  D.  Smith,  184).  The 
court  refosed  a  stay  of  proceedings  on  appeal  where  appellant  had  confuted 
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(0  accept  Kspoodenfa  baud  to  retnni  the  amoont  collected  on  the  Judgment 
if  the  Jadgment  should  be  reversed  (JftUi  t.  Thnnbg,  11  How.  124). 

a.  Amouat  at  asomlty  to  stay  procoadiii^  nndar  diia  a«otioiL — On  an 
mpp^  under  tUa  section,  the  undertaking,  in  order  to  BUtj  proceedings,  in  the 
atoBnoeofany  wder  on  the  aubject,  must  provide  for  the  payment  of  all 
the  coats,  (U  ueB  a»  the  damage*  whi(Ji  may  be  awarded  a^nst  the  appellant 
on  the  appeal,  not  exceeding  $350 ;  if  the  midertakiug  omit  to  provide  'for  the 
damages  tm  the  appeal,  it  is  good  so  for  aa  it  goes,  but  does  not  Blaj.  the  pro- 
ceedinga  (CAAnun^  Canal  Bank  t.  Jud^n,  10  How.  133 ;  BiUtey  v.  Flint,  IS 
Abb.  MT). 

b,  W&at  lodtpumta  axo  appeaUbla. — The  judgntetU  from  which  an  appeal 
mar  be  taken  lo  the  gmttral  term  means  the  same  thing  as  a  Judgment  from 
which  an  appeal  may  be  taken  la  the  court  of  appeals — a  final  Judgment 

iLaareriee  v.  Farmtri  Loan  and  TnixL  Co.,  15  How.  S7 ;  jyititttwu  v.  iMmtt, 
I  Abb.  69 ;  MeMaJum  v.  AlUn,  7  td.  1 ;  Tlu  People  t.  Hmai,  34  Barb.  69 ;  Orif- 
'-  T.  Cramton,  B  Bosw.  658).    And  therefore  where,  on  the  decision  of  a 


leved  cannirt  appe&l  from  the  decision  until  such  accounting  lias  b 


wl>en  it  is  entered  by  the  clerk  at  Che  circnit  npon  the  verdict  of  ajury  under 
section  9S4;  from  such  a  Judgment  an  appeal  npon  the  law  as  presented  by  ex- 
G^ttlons  may  be  taken  to  the  general  term  without  anv  motion  previoualy 
made  at  special  term  for  a  new  trial  (Morriaon  y.  N.  T.  4  Sarlem  B.R.Oo.,& 
Barb.  eS8 ;  Marai^t  v.  Morrit,  13  Abb.  164 ;  83  Barb.  050 ;  Jack»on  v.  .nuMti, 

la  Abb.  aei). 

d.  If  the  general  term  without  objection  from  dther  part*,  enterttun  an  ap- 
peal in  a  case  not  properly  appealable,  their  decision  on  such  appeal  is  binding 
on  the  partiee  (ffJvemoit  v.  L*amtt,  6  Abb.  G0 ;   Oriffln  v.  CraJulm,  5  Bosw. 

ess). 

A  There  can  b«  no  appeal  in  the  first  instance  to  Qm  general  t«im  on  a 
anestion  of  fitct  cmly.  A  motion  for  a  new  trial  must  flrat  be  made  at  the  spe- 
dalteraiiCMImtT.  .ieanv<&>.£>S.  a>.,  SHOW.  435;  Lobaeh  y.  I&teAUM,  17 
Abb.  68). 

/.  Properly  there  can  be  no  appeal  to  the  general  term  from  a  Judgment  at 
qtedal  term  deciding  the  matters  in  issne  and  ordering  a  reference  to  take  an 
account,  until  afrer  such  reference  has  been  terminated  and  a  final  Judgment 
entered  {Griffin  v.  GramUm,  5  Bosw.  608). 

g.  A  judgment  Is  deemed  entered  by  the  direction  of  auDgle  Judge  when  it 
Is  entered  by  the  clerk  at  the  drciiit,  upon  the  verdict  of  a  jury,  pursuant  to 
•ectioa  S«4  (jfoniHM  v.  Ne»  Eatim  R.S.  Co.,W  Barb.  008 ;  Morange  t.  MorrU, 
ffi  Barb.  600). 

A  Appeal  from  JodgmMit  for  want  of  an  annrer.— fbraib,  there  can- 
not be  an  appeal  fima  a  Judgment  for  want  of  an  answer  (JonaY.Km.lCoda 
Bep.  119;  f^ r.  ZH'timrotw,  8  Abb. 429 ;  99  Barb.  867 1  BUuxai  v.  Morttm,  8 
AM>.4a9,iu)f«,-  see,  however,  Aninor  T.  Clark,  S  id.  280;  Ihtteh  OhureA  y. 
Wood,  8  Barb,  til). 

£.  Notloing  appeal  lor  argmnont. — SfnMe,  the  respondent  maj'  notice  the 
^peal  tbr  argument  immediately  after  Ute  case  or  exceptions  are  settled  {An- 
dffwnv.  Dit&e,  20  How.  199),  or  unmediately  after  the  appeal  la  perfected 
{Ifbrat  Y.  Haamt,  Superior  Court,  N.  Y.  Gen.  T.  Kov.  1868 ;  but  see  Danohue 
y.  Bkia.  31  How.  488). 

J.  Order  of  appeal  on  oalondar.— There  is  no  rule  allovring  an  appeal  to 
be  heard  out  of  its  order  on  the  calendar,  on  the  ground  that  the  appeal  ia 
frivolous  ( Wilder  v.  Zar^,  34  Barb.  64 ;  13  Abb.  SOU 

k.  Motion  to  diamlsa  appeaL— A  motion  to  dismiss  an  appeal  Ibr  {rregi> 
Inrity  must  be  made  at  the  general  term  (Bamam  v.  Seruea  (£.  ffk.,  6  How. 
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>tt)eftIlowedU«costf  (WO-. 

a.  AppABl  boaik. — An  appeal  book  is  not  gaffldent  unless  tt  contain  k  cua 
or  excetrtion  preeenting  the  conclurioni  of  fkct  and  of  law,  and  a  pnn>er  state- 
meat  or  the  queatlonB  preaented  and  of  the  exceptions  to  rnllnn  (Otu  t,  ^tn- 
eer,  6  Abb.  13T).  The  court  win  not  look  into  the  jodgmetit  ndl  to  ascertain 
■what  if  an  J  errora  were  conunitted  on  the  trial    (Id.) 

b.  Falling  to  Mttle  and  a«rw  the  oaa&— Where  on  an  appeal  to  the  fenersl 
term,  the  appellant  f^ls  to  serre  a  case,  and  the  appeal  is  regularly  noticed 
and  reached  on  the  calendar,  the  respondent  may,  if  the  appellant  does  not 
appear,  take  a  indgw^nt  of  ^nnance.  He  is  not  limited  to  a  motion  to  dis- 
miss tlw  appcM  or  to  strike  it  ftom  tlie  calendar  [Orltrt  t.  Grmipt,  10  Al>b. 
M8i  «ee,boweTer,)ramnT.iHe^,]a Barb.  604;  18  Abb.  38). 

e.  When  an  appeal  is  moved  in  ita  cwder  on  the  calendar,  the  court  wiU  pre- 
sume that  the  case  therein  has  Iwen  settled,  unless  intbnned  otherwise  (Awr( 
T.  Smith,  7  BoBW.  108). 

£  It  is  too  late  after  comtnendng  the  aivument  of  the  qipeal  to  object  tliat 
the  case  has  not  been  settled  {Baieii  t.  CfA&Mdm,  4  How.  2S5).  The  object- 
ing party  should  iiave  moved  to  strike  the  appeal  from  the  calendar,    (/d) 

«.  Wbat  qnastlaQB  may  tM  raiaad  cm  the  appeal — On  an  appeal  from  a 
Jtidgment  the  appellant  cannot  insist  that  the  verdict  was  against  evidence ; 
tiiat  question  could  only  be  ndsed  on  a  motion  for  a  new  bW  (.AniAMf  v. 
Bmith,  4  Boaw.  603). 

/.  Aqnestionaato  tlie  jorisdlctlon  of  the  coort  cannot  be  raised  brUtoflrM 
time  on  appeal  (Momdaum  v.  Caen,  31  How.  248). 

f.  "Qenerallj  the  question  in  acoort  of  review  is  whether  the  Judgment  of 
the  sntrardlnate  tribunal  was  erroneoua  when  pronounced  npon  the  Isw  as  it 
then  stood.  This  la  so,  I  think,  upon  appeals  arising  under  the  code  "  (DeMo, 
J.,  iftrtuBf  v.  TU  FWpU,  23  H.  Y.  108). 

A.  Where  on  appeal  from  a  Judgment  the  case  states  that  the  cause  was  sub- 
mitted, "  counsel  for  the  defendant  admitting  that  defendants  an  liable  for 
payment  of  a  bill,"  being  one  of  the  bills  on  which  plaintlflii  sought  to  recover, 
the  defbndants  on  appeal  cannot  question  the  correctness  of  the  decWmi 
{KMer  v.  Wright,  7  Boew.  818). 

i.  The  court  at  general  term  cannot  And  the  fkcts  on  which  to  base  a  flnsl 
judgment.  The  Oftsmust  either  be  coEiceded  on  the  trial  or  have  been  (bond 
%  a  Jury  (PiiTviAajii  V.  JfoBiMiwi,  35  N.  Y.  311). 

j.  On  an  appeal  from  a  Judgment  on  a  verdict  bv  a  Jury,  the  appellant  can- 
not  be  heard  upon  the  question  whether  the  verdict  Is  contrary  to  evidence 
{Anthony  v.  Smith,  4  Boew.  608).  That  question  can  onlv  be  raised  on  a 
motion  for  a  new  trial  or  on  an  appeal  from  an  order  on  such  motion,    (id.) 

k.  Where  the  case  states  that  the  Judge,  among  other  things,  ciiarged  the 
Jnry,  &c.,  the  court  will  presume  that  he  charged  correctly,  unless  the  con- 
trary appear  (Parun*  v.  Broten,  IS  Barb.  &90). 

L  The  court  at  general  term,  en  an  appeal  fWim  a  judgment  at  spedaltemL 
cannot  look  Into  the  question  whether  an  order  of  arrest  was  properly  grantw 
(Ami  v.  Wt»t,  3  Bosw.  860). 

m.  Where  tlie  complaint  does  not  state  hcts  sufBcient  to  constitute  a  cause 
of  action,  and  the  defect  la  not  cured  by  proof  on  the  trial.  In  that  case,  al- 
though the  objection  is  not  taken  by  demurrer,  or  on  the  trial,  It  may  be  taken 
on  appeal  (Voin  the  Judgment  (Oalt  v.  BlurU,  3  Boew.  117 ;  contnt,  soe  Popt  T. 
Dimmeni,  8  Abb.  439  \  29  Barb.  807) ;  and  miMt,  the  court  cannot  review  er- 
rors appearing  on  the  fikce  of  the  rea»d  where  no  exoeptions  have  been  taken 
(Brmwr  v.  Iruh.  \Z  How.  481). 

n.  Upon  appoil  to  the  general  term,  the  court  may  treat  the  pleadings  as 
having  been  amended  so  as  to  conform  to  the  fitcts  proved,  in  an^  respe^  in 
which  the  court  ought  clearly  to  allow  an  amendment  upon  application  at  spe- 
cial term  {fiowbm  v.  (kitmtm,  8  Abb.  431). 
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a.  Tha  appell&te  conrt  may  and  oagbX  to  take  an  objectiou  apparent  on  the 
record  and  which  goes  to  the  meritg  although  not  taken  in  the  conrt  below, 
Mpedallf  where  infenis  are  concerned  {San^ord  v.  Granffmr,  13  Barb.  892). 

b.  An  objection  which  was  not  raised  at  the  trial,  and  which  if  it  bad 
been,  might  probablj  have  been  obviated,  cannot  be  urged  on  appeal  IStaaart 
T.  AnuA,  14  Abb.  75 ;  Orooke  v.  MaU,  11  Barb.  20S ;  see  F»pp&r  v.  Emghi,  20 
Barb.^9:  AuJJT.  ;^i«fi,8  Abb.  480;  Jacisimy.  Smith,  16  Abb.  201;  mUh  v. 
Flagd,  18  Barb.  538;  CWweffi  v.  LawreTiU,  %i  How.  824) ;  and  where  the  court 
b  satisfied  from  the  general  scope  and  tenor  of  the  proceedings  on  the  trial, 
that  a  paiticitlar  &ct  was  sot  a  matter  of  contest,  nor  ground  of  objection 
there,  but  waa  aaanmed  or  taken  for  granted  in  the  conduct  of  the  cause,  tlie 
wpellate  court  will  conclude  the  ihct  was  aa  it  was  aasnmed  to  be  {Ft^  v. 
f&ai»rls,  86  Barb.  392).  For  what  is  assumed  as  true  on  the  trial  cannot  be 
questioned  on  the  appeal  {Muruon  y,  Eegmaan,  13  Barb.  21S) ;  and  an;  [kct 
BBBDmed  on  the  trial  is  as  much  in  the  caae  as  if  it  were  properly  proved 
^I'aigt  V.  Fbiaeixrl^,  36  Barb.  89S).  For  what  U  aisumed  as  true  on  the  tnal  cun- 
not  be  questioned  on  the  appeal  (ifuTMfn  v.  Heneman,  10  Barb.  IIS) ;  and  any 
UtA  aseumed  on  the  trial  is  aa  much  in  the  case  as  If  it  were  already  proved 
(Pa^  V.  Eaxaekeri]/,  8fl  Barb.  B02). 

c  Where  no  exception  is  taken  by  the  sncceasftd  party  to  a  finding  of  the 
court  below  upon  a  queetion  oi  fact,  nor  any  attempt  made  to  revtew  such 
finding,  such  nniUng  must  on  the  appeal  be  taken  as  true  [Fake  v.  WhimU,  30 
Barb.1e9). 

T  d.  On  an  appeal  from  a  judgment  entered  on  the  verdict  of  a  Jury,  the  court 
will  not  conBider  whether  or  not  the  verdict  is  contrarv  to  the  evidence,  that 
question  can  only  be  raised  on  a  motion  for  a  new  trisJ,  or  on  an  appeal  from 
the  dedsion  on  such  motion  (AnOiony  v.  SmSA,  4  Bosw.  BOS). 

e.  Where  apecisi  questiona  of  &ct  are  submitted  to  a  Jury  and  the  charge  of 
thejudge  in  submittmg  them  is  not  stated  in  the  cose,  it  will  be  presumed 
on  appeal,  nothing  appearing  lo  the  contrary,  that  such  instructions  were  cor- 
rect (MaAae  Bank  v.  OlejnMtt,  6  Bosw.  188). 

/  When  the  case  mads  does  not  contain  the  charge  of  the  judge,  nor  show 
anv  exception  to  the  charge,  it  will  be  assumed  that  all  questions  of  fiict  in- 
Tolved  on  the  issues  were  fully  submitted  to  thejuir  with  all  proper  ioatruc- 
tiona  ( Winlerton  v.  Eighth  Atn.  B.  R  Co.,  3  Hilton,  ffl9). 

6  On  appeal  the  respondents  are  entitled  lo  the  benefit  of  any  preanmptlcm 
ch  will  uphold  their  judgment,  in  the  absence  of  evidence  properly  in  the 
case,  upon  the  point  in  question  {Lee  Sk.  y.  SaUerlee,  17  Abb.  6). 

A.  Where  evidence  is  otriected  to  and  excluded,  and  neither  the  grounds  of 
ol^ection  nor  the  object  of  the  proof  is  stated,  and  the  appellate  court  can  see 
that  a  good  objection  might  have  been  taken,  it  will  presume  that  the  proper 
ol^ectloQ  was  taken  and  the  decision  made  upon  that  ground.  8o  where  the 
evidence  la  admitted,  after  objection,  appearing  by  tho  return  to  be  a  general 
objection,  and  the  court  sees  that  rabject  matter  of  the  evidence  was  proper, 
and  that  only  tlie  matter  of  proof  was  o^ectionable,  it  will  presume  no  objec- 
tion was  made  to  the  manner  of  proof  (^fimu  v.  .SiaeJ:«C(,  15  Barb.  96). 

i.  ^Than  jodgmant  will  be  revrassd. — A  Judgment  cannot  lie  reversed  be- 
caase  some  counts  in  the  complaint  are  bad,  if  the  complaint  contwns  good 
connta  to  which  all  the  evidence  applies  (Bniii  v.  Bndi,  8  Abb.  4S0). 

/.  A  judgment  which  is  authorized  by  the  bets  found  by  the  court  or  ref- 
eree wfll  not  be  reversed,  for  the  reason  that  the  court  below  or  the  referee 
has  found  errroneoua  conclu^ona  of  law  (Soott  v.  POHngion,  IS  Abb.  280). 

h.  Admission  of  illegal  or  irrelevant  teeUmony  is  errorentltUng to  a  reversal 
nnless  it  be  shown  that  no  barm  was  done  (Word  v.  TFoi^  In*.  Go.,  8  Bosw. 
980). 

I.  Jadgmoot  on  appoal — The  Judgment  on  appeal  should  be  certified  to  the 
derk  with  whom  the  roll  is  filed  and  the  judgment  Is  to  be  there  entered  [/it^ 
inm  V.  DrtTimi,  0  Bow.  101). 
at.  The  court  on  reverung  a  Jadgment  cannot  render  Judgment  La  fitvor  of  the 
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awdUnt.    It  ihiHild  otder  a  new  trU  {Mtrtr  y.  CUg  <^  LauAmSU,  9t  Bvb. 

a  ThecourtoDreverMngaJndKineDthMiiopoweTtoorderftrv-trial.eMier 
wholly  or  !■  p»rt,  on  the  evidence  given  on  the  preriuw  trial  (Bmdl  v.  jHam- 
|fc'»,  18  Abb.  i^>. 

b.  Ccwta^-Where  a  par^  In  the  action  haa  no  interest  In  a  qnestion  which 
is  brought  np  on  an  appeal  I7  another  partv,  the  party  who  has  no  intereit 
■hotdd  not  be  allowed  or  charged  costs  (AuZticy  v.  Van  Wyek,  6  Paige,  636). 

See  onfa,  g  806. 

e.  Death  of  partr  pandlng  an  appeaL — An  order  of  afflmance  by  debntt, 
founded  opnn  a  notice  of  argument,  addressed  to  and  served  npoD  the  attorney 
of  an  appellant,  after  the  death  of  the  latter,  and  after  Mch  attoney  had 
been  noUfled  of  the  death,  ii  inegolar  (Warrm  v.  BMg,  8B  Bart).  664;  13 
Ahb.a8). 

d  Where  a  partv  dies  after  the  aixiunent  of  an  appeal  sod  belbre  Uie  decrion 
and  JndgToent  aghast  him  Is  eotereanuiMprv  tuTx^aa  of  aday  before  his  death 
the  prevatling  party  may  proceed  to  collect  bis  Judgment  and  the  representa- 
tives of  the  deceased  party,  must  at  their  peril  caoie  themselves  to  be  made 
partieaor  the  judgment  may  be  enforced  ag^nst  them  (Baoeft  r.  Oregary,  2 

t.  If  the  pereona!  representative  of  a  deceased  appellant  is  a  non-rerident, 
90  that  the  action  cannot  be  revived  in  his  name,  the  proper  course  for  the 
respondent,  if  be  desires  to  prosecute  the  appeal  after  notice  of  the  death  of 
the  appellant,  and  that  his  representative  abandons  the  appeal,  is  to  have  an 
admlnistrstor  appointed  and  then  apply  to  have  the  action  revived  in  tte 
name  of  such  administrator  (tTarrvn  v.  'Bddf/.Z&'Ra.Tb.  904;  18  Abb.  28). 

f.  Foreign  executors  or  admlniatratoia  cannot  mtber  continue  or  dismin  an 
appeal  by  their  testator  or  intestate  pending  at  bia  decMse  is  a  court  in  this 
Bute(»W<tnv.  £U4f,  18  Abb.  38;  S3  Barb.  604). 

g.  RB-argnment: — A  motion  for  re-orgument  of  an  appeal  denied  where 
there  waa  aconflict  of  evidence,  the  pl^tlffanddefendantbeingtheonly  wit- 
nesses upon  whose  testimony  Judgment  waa  rendered  (FiAtr  t.  i£«nt*n,  BS 
How.  E84). 

A.  Oponlug  judgment  tahan  Ibr  default— Where  a  caae  had  been  settled 
by  lapee  of  timeondajndgmentof  afflrmanee  taken  by  da&ult,  and  there  wos  a 
great  delay  ia  moving  to  open  the  de&ult,  the  court  reflisad  any  relief  ( VAitfn; 
T.  Kimbaa,  fl  Bosw.  WO). 

I.  A  motion  to  open  a  defbult  at  general  term  sbonld  be  made  at  speda) 
term,  but  the  court  at  general  term  also,  haa  jDriediction  of  Bucb  a  motioD 
(Strong  v.  BardenlntT^h,  30  How.  488).  It  la  no  objection  to  such  a  motiun  that 
a  notice  of  appeal  to  the  court  <rf  appeals  truia  eu<^  Judgment  has  bea>  served. 

ya.) 

J.  It  is  the  practice  of  the  superior  court  of  New  Tort,  at  genen]  term 
where  a  defoult  is  taken  on  the  first  day  of  the  term,  to  open  aaca  deftnlt  and 

E!rmit  the  same  to  be  argued  upontermsif  theappllcstiou  is  made  without de- 
y  at  the  same  term,  unless  some  bad  fbitb  appeam  or  there  is  reason  to  believe 
the  app(»l  Is  frivolooa,  or  that  the  purpose  is  delay(Sni({;(>rriT.  Or«anwicA  Jna 
»>.,  8  Abb.  201). 

%  849.  [299.]  (Am'd  1849,  18M,  1853, 1863.)  Orders  h/  a 
tingle Judg»  may  he  appealed  Jrom  in  certain  cases. 

Ad  appeal  may  in  like  maaDer,  and  vrithia  the  Bame  time, 
be  taken  from  an  order  made  at  a  special  term,  by  a  single 
judge  of  the  same  court  or  coantj,  or  a  special  coanty  jadge, 
or  by  a  recoi-der,  or  by  any  recorder's  court  of  any  city,  in  any 
stage  of  the  action,  including  proceedings  Bapplemeotary  to 
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tbe  ezecatioD ;  and  ma;  be  thereopon  reviewed  in  the  follow- 
ing cases; 

1.  When  the  order  grants  or  refuses,  continues  or  modifies, 
a  prorisional  remedy. 

2.  When  it  grants  or  refnseft  a  new  trial^  or  when  it  enstains 
or  overrules  a  demnrrer. 

3.  When  It  iavolves  the  merits  of  the  action,  or  some  part 
thweof,  or  affects  a  substantial  right. 

4.  When  the  order  in  effect  determines  the  action,  and  pre- 
vents a  judgment  from  which  an  appeal  may  be  taken. 

5.  When  the  order  is  made  npon  a  enmmary  application  in 
an  action  after  judgment,  and  affects  a  substantial  right. 

a.  Appeal  In  ipsolMl  proceeADga. — ThemMb  aection  of  tbecodedonnot 
apply  to  appeals  ia  special  proceedtnga  (Bf  OoopenUntn  PlmJi  Sata  Co.,  8 
Code  Rep.  148 ;  BtMl  y.  BUMm,  4  How.  433).  But  m  ftppeal  nuy  be  toimt 
to  the  general  term  from  any  Judgment,  coder,  or  And  detennlnatunt  made  afc 
a  special  term  ia  any  apedal  promeding ;  anch  an  appeal,  howerer,  aluUl  not 
May  tbe  proceedingg  tudeee  the  court  or  a  Judge  tliei«of  to  older,  which  order 
nay  be  upon  such  tenns,  m  to  seemly  or  oUterwiae,  aa  may  be  jtiat ;  aoch  ae- 
cunty  not  to  exceed  the  amount  required  on  an  appeal  to  uu  court  of  appeal* 
(Laws  of  1854,  p.  9S3,  g  1). 

b.  BecUoDs  837,  889, 880  and  889  of  the  code  an>l7  to  appeals  In  apedal  pro- 
ceedings.   (i&§3). 

e.  In  special  procc 
In  the  diacretton  of  tl 
for  rimilarserriccfl  in  dril  actions  1  tuid  all  appesla  heretofore  had  or  taken 
and.nsdeterminedinq>edal  proceedings,  shall  be  HB  valid  and  effectual  aa 
though  had  or  taken  under  the  prorMona  of  this  act  (A.  g  8) ;  see  S  818, 

4.  This  act  authorizes  the  review  I7  an  appeal  to  the  general  term  of  the 
nipreme  court  of  an  order  at  special  term  confirming  the  report  of  commks- 
aioners  of  appraisal  for  lands  taken  for  a  railroad,  and  this  Vhere  the  appeal 
was  taken  and  DUdelermined  at  the  Umeof  the  passage  of  the  act  (A>eAa(0r  4 
6mt»ee  VaUes  A  B.  Go.  T.B»ek»m.  10  Sow.  198).  K  also  authorizea  an  ap- 
peal from  an  order  directiag  a  mandamus  to  issue  (Tlu  People  y.  SAammalcer, 
19  Barb.  097).  And  an  appeal  bom  an  order  at  special  term  denying  a  motion 
to  set  saidc  a  report  of  a  referee  on  a  reference  of  a  claim  ag^nst  aiecuKin 
(&)rf  T.  BigeltM,  U  How.  511). 


r  An  appeal  lie*  in  proceeding  to  charge  the  stockholders  of  a  bank  {Bd 
^npira  (My  ffk,  8  Abb.  193).  Itiis  provision  does  not  authorize  an  Wpeal 
from  an  order  entered  by  wnjsnf  or  upon  dtfauU  (Hogdv.  Bigd<Mi,H  How. 


A.  Tbe  allowance  of  coats  to  the  relator  on  awarding  a  peremptory  man- 
damus is  not  the  BuUect  ot  review  on  appeal  (Th*  FUpb  y.  AlbrigAL  14  Abb, 
80S). 

1  From  an  m  parti  order  at  a  county  Judge  vacating  an  order  of  arreat 
gnuted  by  him  an  appeal  Ilea  to  the  gtwml  term  of  the  supreme  court  LLau- 
tatter  v.  Boorman,  30  How.  431). 
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jndgmeat  on  Bnch  order  (Zm  t  Aintlee,  1  Huton,  877). 

b.  From  B  decldoit  in  supplementur  pfoceediugs  Ilifl  ftppeftl  must  be  to  tho 
Keneral  term  ot  the  dbbict  In  wblck  tna  jadgmeut  roll  !■  sled  [MoBory  v.  On- 
Sek,  IS  Abb.  807,  nob))- 

A  An  order  Is  not  flna]  bo  u  to  authorise  aa  appeal  where  there  la  an  wder 
or  reference  outetanding  and  nDdetermined  [The  I))opUY.  Bawi,  31  Bow.  176). 

d.  An  appeal  from  an  order  which  grants  a  tovor  to  the  appellant "  provided 
he  complies  wiOi  the  terms  within  a  certain  specified  time,  does  not  opetaM 
to  enlage  tbe  time  for  compljing  with  such  terms  {F^T^y  v.  B'k  of  Cent.  Jf,  T. 
9  Abb.  100). 

t.  So  appsal  llaa — Fivm  an  order — Granting  or  refuMng  an  s^jxtrte  order 

g.Mge  V.  Sai/ea,  8  How.  2TS ;  1  Code  Rep.  13;  SiOolem  t.  DunAam,  1  Code 
p.  lis  \  lAndiay  T.  Sherman,  1  Code  Rep.  N.  8.  2S ;  S  How.  808) ;  or,— 

/,  Hedialng  leave  to  reply,  after  the  time  for  replriog  liad  poaeed  {TAomptoa 
T.  BtarhunaOer,  %  Code  Rep.  41)  or,— 

a.  ReCiulagto  strike  oat  immaterial  or  redundant  arerments  {WhittiegY. 
Waterman,  4  How.  318 ;  Beddl  y.  StieklM,  8  Code  Rep.  105 : 4  How.  438)  i  or— 

A.  Directing  a  bond  of  trustees  appointed  br  the  late  court  of  ctuuicery  lobe 
prosecntad  (Be  Ophite,  S  Code  Rep.  141] ;  or,— 

i.  Graotiiig  a  new  trial  and  aaeesBment  of  damages  ttniler  the  act  relaUngto 
plank  rradsOfi*  Ooopenttmrn  Ae.  I^ank  Boad  Co.,  3  Code  Rep.  148) ;  or,— 

i.  learning  a  n«w  trial  on  tbe  ground  of  newly  discovered  evidence  (8e<ieg 
r.  aoundea,  10  Barb.  808) ;  or,— 

it  For  temporary  alimony  (AM«v  v.  Ahbey,  6  How.  840,  n.) ;  or, — 

i.  Por  an  attachment  for  disobedience  to  on  order  granting  temporary  ali- 
mony (is.) ;  or,— 

lit.  For  a  reference  {Oray  v.  ^i«,  1  Code  Rep.  N.  8.  834 ;  Bryan  v.  Brennon, 
1  How.  8fi9 :  Dtan  v.  Empire  Mut.  Ine.  Co.  S  >6. 69  ;  (Tinfefi  t.  &>ot,  3  Abb.  142 ; 
1  Hilton,  ITS ;  amO/i  r.  Dadd,  8  E.  D.  Smith,  346 ;  Oram  T.  Bradford,  4  id.  193)i 
or,— 

n.  D«iying  a  motion  to  enter  on  the  do<let  of  a  Judgment  the  words 
"  secnred  by  appeal  "  [^Fiteli  v.  Ltotngiloa,  4  Sand.  T13) ;  or,— 

e.  Granting  or  refiising  an  extra  allowance  {Dietaon  v.  MeSSwain/J  How.  136 ; 
Oaok-v.Biettntm,  B  SexiA.  OeS;  Danav.  IlVtlder,!  Code  Reo.  N.  B.  224;  Wm- 
tnton  V.  l^any,  4  Abb.  98) ;  or,— 

p.  Denying  a  moUon  to  set  aside  a  Judgment,  for  iireinilarity,  oa  the  ground 
Ihatnocourtis  named  in  Ihe  iummona  {TaOman  r.  OMinan,  10  How.  69); 

g.  Granting  a  commlasloa  with  a  stay  of  proceedings  {ITialeher  r.  Bennett 
MS.  i  The  ft5*  y-  StOman,  7  Cal.  117) ;  or,— 

r.  Allowing  or  denying  costs  of  amotion  [Dmniton  y.  D«n7iitm,2'Row.2Vii 
Parry  v.  Moon,  S  E.D.  Smith,  33 ;  Joyot  t.  Mayor  t^  If.  T.  SO  How.  489); 

«.  Imposing  terms  as  a  condition  of  relief  from  a  defbnlt  {Qaky.  Vemen,  4 
Btmd.  790 ;  MenAaiM  Bk  v.  Xm,  8  £.  D.  Smith,  210 ;  Jaeob*  v.  MartSaO,  8 
Dner,  689  )\  or,— 

(.  Denying  a  motion  to  remove  a  referee  after  trial  liad  before  blm,  and  the 
canae  referred  bock  for  flirther  testimony  [Ferry  r.  Moore,  2  £.  D.  Smith,  82 ;  8 
Code  Rep.  231) ;  or,— 

u.  Giving  time  to  a  party  to  make  a  motion,  and  staying  proceedings  in  the 
mean  time  (Hunt  y.  Bennett,  2  E.  D.  Smith  03) ;  or,— 

e.  Denying  an  application  of  an  assignee  of  an  interest  pendeTiie  U«  to  be 
made  a  party  to  the  action  [MeQoan  v.  ieaoeniwrtt,  2  id.  24) ;  or,— 

w.  Hade  by  a  county  Judge  in  proceedings  supplement^  to  execution  in  a  ~ 
eatue  originating  in  a  Jostiee's  or  county  court  [SmUh  t.  Bart,  11  How.  203) : 
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76tt  StTMt,  13  Abb,  817 ;  aw  however,  Pryor't  appeal,  5  Abb.  272) ;  i 

(t  Where  no  papers  ore  used,  and  tlie  motion  is  made  bj  consent  (Bmith  y  ' 
Do^  8  £.  D.  Smith,  21B ;  Pierra  v.  MMer,  id.  574) ;  or,— 

e.  A  mere  opinion  of  the  court  given  upon  deddlng  a  motion  to  determine 
\  party'fl  right  to  eoato  apon  a  verdict  (Biieyder  t.  ftjw-,  id.  23(S). 

d.  On  a  motion  for  a.  receiver  (£Mdon  t.  Wetia,  2  Sub.  S32). 

«.  On  a  motion  to  open  a  sale  under  a  judgment,  on  the  ground  of  misappre- 
hcnrion  or  any  other  circutnstancea  not  affecting  the  regularltv  of  tlie  proceed- 
ings (KingtUtTid  y.  Bartktt,  28  Barb.  480). 

/.  On  a  motion  to  open  a  defcult  I^WMaJcer  v,  Dexfotte,  7  Bosw.  878 ;  iBSard 
y.  Van  Baiut,  17  Abb.  819  twit ;  see,  however,  LeigMim  y.  Wood,  17  Abb.  177 : 
»iU»;p.4Mg). 

a.  There  is  no  appeal  from  an  order  setting  adds  a  sale  in  fbreclosnre  (Buf- 
fit)  iSaUnt*  ffk  t.  Swibm,  38  N.  T.  160) ;  or,— 

h.  SCriUng  out  an  anawer  as  Buam  or  irrelevant  (Bnggt  t.  Bergen,  23  N.  Y. 
168) ;  or,— 

i.  From  an  order  granting  an  aUowanoeimdereection  800, onlesa  the  amount 
allowed  exceeda  tbcilimit  presdbed,  or  the  case  is  not  one  in  which  any  ollow- 
uiceafaonldbemade(I7'n^S'i:v.ire)et,13  Abb.a47;  WSkintany.  liffami,  4 
Abb.  98). 

/  Denying  leave  to  amend  a  pleading  (Maeaiueay.Babeoek,  13  Abb.  2S8: 
SaUut  V.  Qenin,  IS  How.  238 ;  10  Abb.  478 ;  Satfield  V.  8eoi>r,  1  Hilton,  CSSV 
unless  the  leave  l)e  denied  on  the  ground  of  want  of  power  to  grant  it 
{XeEluifdn  v.  Coming,  23  Abb.  16 ;  Ariitani  Bk.  y.  TreadmO,  84  Barb.  538 ; 
Santa  y.  Oorm,  20  «.  Y.  81) ;  or,— 

k.  Amending  a  Judgment  br  granting  leave  to  a  party  to  amend  his  pleading 
and  proceed  in  the  action  (a.  T.  Im  Oa.  y.  IT.  Wt^.  2tu.  Oo.,  21  How.  306 :  l3 
Abb.  414) ;  or,— 

C  Prom  taxation  of  coats  of  opening  street*  in  the  city  of  New  York 
after  the  commlaslonsrs'  report  hu  been  confirmed  (Be  Saiy-fifOi  Bt/rtet,  2S 
How.  2S6 ;  Bi  Setenty-tiath  Street,  12  Abb.  317) ;  or,— 

m.  Conflrming  report  of  commissions  for  opening  streets  in  the  City  ofSen 
York  {Ha  BevetUs-taiA  Street,  13  Abb.  817) ;  or,— 

n.  Denying  or  allowing  alimony  or  an  allowance  for  expenses  of  the  action 
In  an  afetion  for.  a  divorce  [Griffln  v.  Oriffln,  28  How.  180 ;  Moneriiif  y.  Men- 
aitf,  10  Abb.  816) ;  or,— 

0.  For  producUon  and  discoyeiy  of  books  and  papers  (WMe  y.  Ifttnroe,  38 
Barb.  eSO ;  12  Abb.  8S7) ;  or 


q.  Denying  or  allowing  a  motion  to  open  defSiult  and  aet  aside  an  inquest 
(Jfultfenor  yTMsDonogh,  3  HUton,  46;  BoltDn  v.  DepestSer,  8  Code  Rep.  141 ; 
CfttwwWa  V.  MaOitm,  2  Hilton,  70 ;  PbaAotf  v.  Drott,  4  Boaw.  664 ;  LeighUni  v. 
Wood.  17  Abb.  177 ;  Lewii  v.  Qraham,  16  Abb.  126 ;  Mead  v.  Mead,  2  E.  D.  Bmith, 
S98);  tmlesB  upon  a  certificate  under  rule  of  New  York  Common  Pleas  of 
March,  1852  {id.  and  see  Clark  r.  Lf/an,  2  Hilton,  91  \  ^tnn  v.  Ctae,  2  Hilton, 
467)  J  or,— 

r.  For  Jndgment  debtor  to  apply  property  to  the  discharge  of  Uks  Judgment 
{Joyte  V.  Ho&ook,  3  Hilton,  04) ;  or,— 

*.  On  an  q>pllcation  to  commit  for  contempt  for  disobeying  order  In  aupple- 
mentary  proceedings  IJoyee  v.  EoOrgok,  2  Hilton  04 ;  7  Abb.  338 ;  but  see  SoU- 
lein  y.  Sue,  IS  Abb.  807 ;  Lmngeton  v.  Baiift,  23  How.  1) ;  of  referenca  made 
on  a  proceeding  upon  mandamus  (The  Peoj^  v.  iTotM,  12  Abb.  204) ;  or, — 

t  Redndng  amount  of  ballon  an  order  of  arreet(.Sirtv.  £iinn«l^,  16  Abb. 

aoo). 
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a.  Uftde  OQ  motion  of  b«Jlfi>rle»TO  to  Borrendei  tluii  principal  after  tlie 
time  kUowed  by  law  tlierelbr  liad  explnd  (ffk  <f  Gtutta  t.  iivtwUi,  12  Abb. 
81);or,— 

b.  DenvinKa  motion  for  re-aale  on  &  fDrecloanre,  on  the  ground  of  iu&de- 
qnalo  pnca  (Toung  f.  Bhionwr,  2S  How.  B8S) ;  oi,— 

e.  BeAi^ng  Icare  to  amend  at  cinmlt  (MeOarli/ v.  SSvar^  24  How.  238); 

d.  Adjudging  &  witness  examined  before  the  trial  to  be  in  contempt  {lie 
People  T.  Dyeiman,  34  Htm.  222) ;  or,— 

4.  Denj^ng  a  motion  to  dimnlsB  the  complaint  on  the  gromid  that  the  plain- 
tiff, a  foreign  corporation,  had  omitted  to  file  lecnri^  for  coeta  {7^/nnt  and 
Leek  Saten  B.  R  Co.,  t.  Sdienek,  18  How.  27(1). 

r.  Th«  refusal  <A  the  court  to  allow  a  partr  to  serre  a  MB  of  paiticnlan  after 


that  coort  adopted  32d  March,  IBOl  [Haifield  t.  Bceor,  1  Hilton,  fl^ 

—  "  ■  allowing  an  attachment  V^'ifc  qf ._ 

r.  DultJitr.  1  Code  Rep.  K.  B.  «l)  1 1 

i.  For  the  plainllfF  to  pay  the  defendant's  coets,  in  sa  acUon  where  an  offer 
has  been  made,  and  the  plaintiffhas  recovered  less  than  the  sum  mentioned 
in  the  offer  (MeGralA  v.  Van  H'yck,  1  Code  Rep.  H.  8. 1ST) ;  or,— 

).  For  areference  after  Jndnnentb^  default.  In  an  action  to  recover  per- 
Booal  prqpertf,  to  ascertain  the  plaintiff's  damora  oocwioned  b;  the  taking 
'  and  detaiiOng  {Smtrxm  t.  Atnuy,  1  Code  Sep.  K.  8. 189);  or,— 

k.  Directing  a  defendant  to  pay  the  amount  admitted  doe  I>7  the  answer 
(Jftrrtfl  T.  Thompii>n,  I  Abb.  WH) ;  or,— 

I  Striking  out  portionfl  of  a  pleading,  if  the  portion  Btricken  out  may  affixi 
the  rights  of  the  party  (W/utnty  v.  Waterman,  4  How.  &13 ;  OtU  t.  Bom,  8 
U).1W);  or— 

m.  In  lapplemental  proceedinga  IBateA  r.  Wtgiunt,  6  How.  ISS),  the  caaea 
oanlra,  JAniaay  v.  Shernum  (fi  idT  S08),  and  Ctmieay  t.  Bildiiti*  (8  Barb.  878), 
were  decided  before  the  amendment  inade  in  1851  \  or — 

n.  Denying  a  motion  to  aet  aside  proceedings  on  the  ground  that  no  ram- 
mooB  bad  been  Hcrred  ( Fan  Betuitiaer  r.  Cha&niek,  T  How.  297) ;  or — 

o.  Denying  a  motion  to  enter  an  oxonaretnr  of  bail  (CbL  int.  0».  v.  Sbrtt,  8 
How.  808);  or— 

p.  Directing  a  reftrmce,  in  a  case  not  antluHlzed  by  law  IWliilaktr  v.  Xk»- 
fowe,  7  Boaw.  678 ;  Zm^^  v.  SUitra,  1  Hilton,  MS ;  aee  anU,  p.  *K,  b) ;  or— 

q.  Opening  a  Judgment  against  the  city  of  New  York  on  motion  punuant 
to  the  law  of  18^  (J^  t.  Majfor  of  If.  Y.  20  How,  489  ;  12  Abb.  809);  or— 


A  Rereraing  a  soirogate's  decree  admitting  a  will  to  inobate  for  «rrOT  in 
law  {TaBxit  v.  35jfto(,  ^  N.  Y.  17) ;  or— 

t.  Dismlesing  the  proceedings  to  an  attachment,  to  compel  the  appearance 
of  the  Judgment  debtor  (HMMa  t.  ^ee,  IS  Abb.  807 ;  S4  How.  13S) ;  oi— 

u.  Denying  motion  to  open  Judgment  for  de&nlt  of  an  answer,  defendant 
■wearing  to  a  defense  <ni  the  meril8(9iHn»  v.  (Sim,  3H[itoD,4ffr>;  it  la  other- 
wise Where  the  order  is  made  as  a  mere  bror  {FoAoff  r.  DroO,  4  Bosw.  664) ,  or 

V.  Allowing  an  amendment  of  the  complaint  by  llw  insertion  of  an  addi- 
tional and  inconsietoitt  cause  of  action  iSluMon  t.  ASaam,  37  How.  179 ;  TFnion 
AmftT.  ir(Kt,igHow.  267;  U  Abb.  42;  see  iftillm  t.  OnUn,  ID  Abb.  478 ;  1> 
Bow.  28S);  or— 

w.  Denying  a  motion  to  Mt  i^de  a  report  of  referees  (JfaBftwiw  t.  Jmm, 
1E,D.  Smith, 42B);  or— 
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IB  to  etiibice  the 

b.  Allowing  &n  action  to  ba  enterttdned  in  tbe  naoie  of  earTiTing  plalntiffi^ 
and  admitting  otherB  in  place  of  a  deceased  plaintiff  {SI.  John  v.  Croel,  10  How. 
868) ;  or,— 

e.  BeDylng  amotion  toset  a^de  ajndgment  on  the  groond,  amongst  othen, 
that  the  defendant,  the  moving  party,  had  not  been  served  with  notice  of 
trial  {Tracy  v.  if.  T.  Bttam  mmat  Cfa,  1  E.  D.  Smith,  3S7) ;  or,— 

(t  Denying  a  motion  to  let  aside  a  Judgment  on  the  grooiid  that  it  was  en- 
tercd  after  a  settlement  and  satisl^ion  of  the  canae  of  action  (Jiarquat  v. 
Jfufej,  9  How.  460) ;  or,— 

r.  Denving  a  motion  for  leave  to  examine  an  adverse  party  befbre  the  tnal 
(Or«m  V.  m>d,  7  Abb.  277) ;  or,— 

/.  Cooflrmlng  the  report  of  commisrioners  of  estimate  and  aoflcnam^t  1b 
proceedinga  fbr  a  street  improvement  In  the  city  of  New  York  l^rytn'i  Ap- 
ptal,  S  AU>.  272 ;  see,  however,  in  tA«  taaiter  of  (Kf  Bovmy.  13  How.  ft7i  3 
Abb.  868) ;  or— 

g.  AUowing.a  defendant  to  put  in  a  supplemental  answer,  setting  up  a  new 
defence,  which,  if  established,  will  be  fatal  lo  the  plaintiff's  action  {BarriTtff- 
bit  Y.  Siade,2Z  Barb.  Uli)  or— 

h.  Denying  a  stay  of  proceediDgs  until  the  retam  of  a  commission  to  exata* 
ine  witneseea  abroad  (3%rieA«r  v.  BBtmttt,  HS.) ;  that  was  an  appeal  from  so 
much  of  an  order  for  a  commission  aa  stayed  the  proceedings  of  tiie  pluntiff 
nntii  the  return  of  the  commission.  The  general  term  of  the  sapreme  court 
In  the  diet  district  held  that  the  staying  the  proceedings  was  in  the  discretion 
of  the  Judge,  and  that  they  would  not  review  that  discretion  where  the  order 
was  fur  a  tt&j^ ;  but  whore  the  judge  refused  a  stay,  there  although  it  was  still 
a  matter  in  his  discretion,  yet  inasmuch  as  an  erroneona  oierdsB  of  that  dis- 
cretion might  deprive  the  defendant  of  a  subBtaotiai  right,  tiiey  would  in 
each  a  case  entertain  an  appeal  f^om  the  order. 

i.  A.  purchaser  at  a  foreclosure  sale  may  appeal  to  the  Keneml  term  from  an 
order  setthig  aside  the  sale  [MrrrUmer  v.  ifai\  17  Abb.  ^,  note). 

j.  An  order  refUsing  an  attachment  against  a  'n ' 
daca  tecum,  is  appealable  (so  said  in  La  Fitrge  v 
How.  29). 

k.  An  order  delaying  a  notice  to  set  afdde  fbr  Irregnlaritr  and  as  a  flivor,  a 
judgment  taken  br  default  upon  the  answer  as  aliam,  was  held  %a  be  appeal- 
able (ituKtt  v.  Tailmadge,  IS  Abb.  205). 

J.  An  order  giving  an  allowance  beyond  what  the  law  permits  Is  appeal- 
able (If  Ofo'njm  v.  3^/on,,  4Abb.  68;  frnlim  Ban*  v.  Jfotf ,  18  Abb.  347).  And 
where  costs  are  allowed  to  which  the  party  lias  no  legal  ri^t,  and  which 
defendant  cannot  be  required  to  pay  without  a  violation  of  the  statnte,  and 
the  court  at  specif  term  deny  a  motion  to  correct  such  adjustment,  an  appeal 
lies  to  the  general  term  {Slaytffr  v.  Smith,  3  Bosw.  673). 

m.  If  a  party  to  an  action  proceeds  upon  an  order  made  In  the  cause,  or 
accepts  anv  benefit  or  advantage  nnder  It,  he  will  be  precluded  ftx)m  asking  itg 
review.  Therefore  where  an  order  was  granted  that  the  defendant  be  allowed 
to  answer  on  payment  of  costs,  and  pMnliff  accepted  the  costs  and  received 
the  answer,  Mela,  that  the  acceptance  of  the  costs,  if  they  were  recmved  b^ort 
the  appeal,  was  a  waiver  of  the  right  of  appeal,  and  if  received  f/ter,  It  was  a 
waiyer  of  the  appwi  (Badiaay  v.  Orahaja,  4  Abb.  408 ;  and  see  Leait  r.  trting 
iM.  Oa.  16  Abb.  140,  n). 

n.  A  moving  party  cannot  appeal  fh)m  an  order  den^^inB  Ids  motion,  where 
hehasav^edliimetJf  of  apro^Ion  of  the  order  givmg  nim  leave  to  renew 
the  application  (^ei^  v.  FreeeolL,  4  £.  D.  Smith,  IKS). 

».  Where  aiW  an  appeal  taken  fW>m  an  orAet  denying  a  motion,  an  order  is 
obtained  for  leave  to  renew  snc^  motion,  the  court  will  not  hear  the  appeal 
white  such  order  giving  leave  to  renew  remains  in  force  (iW  v.  EUioU,  16  How. 
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a.  No  appeal  can  be  had  from  an  order  until  It  Ic  cntved  and  the  marine 
papetH  filed  with  the  clerk  (SniflAT. Dodd.aH  D.  Bmith,  21B :  JfcOunn  t.  Bar- 
n«a,  atilKl;  JfiwiiaCT,  />«n«MW,  lOHow,  147;  Pfatov.&Oy  16  Abb.188; 
Gaitt  V.  MniA,  24  How.  108).  That  Hiere  is  at  the  foot  of  Uie  order  a  written 
direction  of  the  Judge  to  enter  It  makes  no  difference  ( Whiiaker  \.  Dt^oue,  7 
Boaw.  S78).  But  where  an  appeal  has  been  argued  wilhont  any  objection  or 
au»eaUon  tbat  the  order  haa  not  been  entered,  the  court  will  not  assume  that 
it  mts  not  been  entered,  but  will  dedde  the  app«d  on  iu  merits.    (Id.) 

h.  Bnbdtvlalan  3. — The  provision  allowisg  an  appeal  lh>m  an  order  when  it 
anstains  or  overmlea  a  demurrer,  is  applicable  to  all  casea  where  leave  to 
amend  la  given  In  connection  with  a  decision  on  a  demarrer,  and  also  to  deda- 
iona  on  demurrer  to  part  of  a  pleading  (Saurrmn  v.  N.  T.  Cenlral  B.  R  Co.iQ 
How.  206;  GookY.  Foment,  lb.  221,  reversing  8.  C.  ib.  103).  On  the  other 
baud,  it  has  been  held  that  this  provision  applies  to  every  case  of  a  decision 
on  a  demurrer  where  the  appeal  is  taken  before  snvjudgnient  la  actuallj  en- 
tered UfoOvii  V.  T/it  \Ft»tem  JIB.  Co.  10  How.  97 ;  mOit  v.  DtFomt,  6  ib.  413 ; 
Beynoiit  v.  Fnanm,  4  Sand.  702 ;  Phippt  V.  Van  CoU,  4  Abb.  BO ;  Ivet  v.  MiOer, 
19  Barb.  197).  Again,  It  has  been  held  that  in  no  case  can  a.  decision  on  a 
demurrer  be  appealed  from  as  an  order;  that  tbb  proviuon  la  inoperative; 
and  that  the  onljr  mode  of  reviewing  a  dedsion  on  s  demurrer  la,  to  allow 
judgment  to  be  entered,  and  then  appeal  t>om  the  Judement  (Laeis  v.  Aektr,  8 
How.  414 ;  BruM  v.  PimicKey,  ib.  BUT).  These  cases  follow  the  ded^ons  in 
Bentiey  v.  JoTiet  (3  Code  Iteii.  87 ;  4  How.  S85),  King  v.  Stafford  (5  How.  80j,  that 
ttie  declmon  on  a  demurrer  Is  ajud^ment  and  not  an  onier.  (See  note  to  sec- 
tion 400).  In  Ford  v.  Turner  (8  Duer,  684 ;  8  Abb.  886 ;  18  How.  198) ;  the 
superior  court  held  that  a  declaon  at  a  apecial  term  overmling  a  demurrer  to 
a  complaint,  and  giving  leam  to  amend.,  is  not  a  Judgment  teMa  ViepruHege  gicen 
to  amwer  u  omtirtaiTig,  and  the  dedMon  may  be  appealed  from  aa  an  order. 
That  the  decision  at  general  term  on  auch  an  appeal  is  Itaelf  an  order,  when 
the  complaint  is  one  on  which  ttie  court  must  subseqaently  dedde  at  special 
term  what  Is  the  nature  and  extent  of  the  relief  to  be  granted.  The  defend- 
ant's appealing  from  such  order  at  general  term  to  the  court  of  appeals  doea 
not  BUy  the  prooeedlnga  In  the  acUon,  and  the  court  will  not  in  auch  a  case 
order  a  auj. 

e.  In  Martin  t.  KanooM,  (3  Abb.  800),  there  was  an  order  pronoonciDg  the 
answer  frivolous ;  from  Ihla  order  an  appeal  was  taken.  On  moUon  to  dla- 
misB  that  appeal,  Mitchell,  J.,  said,  "Another  ground  alleged  for  dismissing 
th»  appeal  by  Kanouae,  is  that  the  appeal  la  from  the  order  of  the  Judge  pro- 
nouncmg  the  answer  frivolous,  and  not  from  the  Judgment  entered  on  that 
order,  and  la  without  security  for  costs.  There  is  one  decision  at  general  term 
aancUoning  the  defendant's  course,  when  the  order  exainst  the  answer  la 
made  at  chambers ;  and  for  that  and  other  reasons  already  allnded  to,  it  Is  not 
deemed  expedient  to  resort  to  the  summary  proceeding  of  abeotutely  diunlas- 
ing  the  appeal,  although  our  impresMon  is  strong  that  the  appeal  should  be 
from  the  judgment,  as  the  order  was  made  at  special  term,  and  not  only  pro- 
nounced Uke  answer  frivolous,  but  proceeded  also  to  declare  the  appropriate 
Judgment  In  the  whole  case.  At  all  events,  It  ii  proper  that  Uie  deleudant  file 
aecurity  for  coata.  If  he  does  so  the  motion  to  dismiss  the  appeal  is  denied 
without  coela." 

d.  Merita^ — An  order  "  involves  the  merits," —  means  all  orders  in  the  pro- 
gress of  a  cause,  except  such  as  relate  merely  to  matteia  resting  In  the  diecre- 
tion  of  the  court,  or  to  mere  matters  of  practice  or  form  of  proceeding.  An 
application  for  the  necenaiy  process  to  enforce  the  Judgment  of  the  court,  in- 
volvea  the  merits  (Gruffer  v.ifcu?&u,  3  Code  Rep.  I38;and  see  St  JbAnv.  Weit, 
4  How.  SSI  1  Taibnan  t.  Hinman,  10  id.  90).  In  TVoey  v.  Nrne  Tork  Steam 
Ihveei  Co.  (1  K  D.  Smith  SS7),  Woodruff,  J.,  after  approving  of  the  definition 
of  merili  ae  found  in  *.  John  v.  Weii,  (supra),  Bays,  "  Where  a  Judgment  has 
been  obtained  in  violation  of  an  eiprese  provision  of  the  code,  a  motion  to 
vacate  it  tnvolvee  the  merits."    An  order  that  a  plaintiff- rr '—' —  '"■- 


ground  that  a  claim  of  title  to  real  property  arose  on  the  pleadings,  or  ci 
bt  question  on  the  trial,  is  an  appealable  order.    "  It  involved  a  part  of 


the 
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merit*  of  tlie  action.  It  was  a  matter  of  Btrict  legal  right  bb  to  the  allowance 
of  eoete.  The  order  did  not  relate  to  a  niBtter  of  practice  or  procedare,  o( 
nst  in  the  discretion  of  the  court  "  (8  Barb.  329 ;  BurRara  t.  TtibiiU,  7  How. 


a.  Bobatantlal  tt^t—A.  partf  cannot  be  said  to  have  a  right  to  what  a 
court  has  a  discretion  to  grant  or  withhold.  The  leglalatDre  must  liave  In- 
tended by  A  tvbttantial  Tight,  a  fixed,  determined  right,  independent  of  the  dis- 
cretion of  the  court,  and  of  some  valne.  Such  &  right  must  eiist  ond  be  iijjn- 
riocslj  affected  bj  an  order,  to  bring  a  case  within  the  8rd  sub.  of  secL  M9 
{TaUman  t.  Binnum,  10  How.  90).  An  order  admitting,  or  retXising  to  adroit, 
an  action  to  be  contlnned  in  the  name  of  a  BurriTing  plaintiff,  or  in  the  names 
of  the  representatlTee  In  Intereet  of  a  deceased  pbhitiff,  alfects  a  tuManiial 
rigAttSl.  Johnv.  Orvti,  id,  268).  An  order  denying  aoarty  the  bicIubIto  right 
toalargesum  of  money,  aSbcts  a  substantial  lu^  ana  iB  appealable  (.drfwiin^ 
S't  V.  Treaduiett,  84  Barb.  553).  _ 

b.  Revleir  of  carder  granting  or  rafoalDK  ■  nsw  trial, — The  decision  on 
ft  motion  for  a  new  trial,  can  be  reviewed  only  on  an  appeal  from  the  order 
denying  the  new  trial  (itfrTninps  V.  Jfbrru,  12  Abb.  lM:S^B»ib.e^;MorH»an 
T.a.  r.A  Barltm  R  B.  Ct>.,dZ  Barb.  668).  An  appeal  may  be  takui  from  an 
order  denying  a  motion  for  a  new  trial,  altbongh  judgment  baa  been  entered 
where  it  was  entered  before  the  appeal  taken,  but  after  the  order,  appealed 
from  was  made  {PumpeOn  t.  ViHage  qf  Outgo,  18  Abb.  387 ;  23  How.  8BS ;  Be« 
Btntrha  t.  Poll,  23  How.  386);  and  an  appeal  lies  to  the  supreme  court  from 
an  order  of  the  dty  court  of  Brooklvn  denying  a  motion  for  a  new  trial  (Aiy- 
damv.  Grajid8lTtet<tIfett>touinB.B.,nAbb.B0S;  Bmneif.lXti/ofBfooklifn, 
10  How.  81(^ 

e.  Where  an  appeal  is  taken  from  the  Judgment  and  also  from  the  oiiet  de- 
nying a  new  trial,  the  fiwt  that  the  party  had  no  right  to  move  ibr  a  new  ttial 
does  not  pr^iidlc«  Ua  appeal  from  the  judgment  (Jaatton  T.  FauM,  12  AbK 
281). 

it  To  present  a  question  of  fact  upon  the  evidence,  or  to  obtain  a  new  trial 
<Hi  the  ground  of  aurprUe,  newly  dEscovered  evidence  or  the  like,  a  motion 
mnst  be  made  at  apedM  term  before  judgment  (Morriion  r.  If.  T.  di  flbrtom  R 
a.  Co.,  S3  Barb.  S68  j  Morangt  v.  Marrit,  12  Abb.  164 ;  82  Barb.  600). 

e.  An  appeal  to  the  court  of  appeals  from  an  order  denying  a  motion  for  a 
new  trial,  does  not,  per  k,  prevent  the  respondent  enterlnK  judgment  in  the 
court  below.  Such  Judgment  does  not  affect  the  appeaT  The  court  below 
cannot  stay  the  proceedings  on  the  appeal  from  the  order  ( Yalion  v.  Sat.  Loaa 
Fund  At*.  Soe.,  IB  How.  SIS ;  aee  MdTaAcn  v.  Allen,  32  How.  198). 

f.  Revlevr  of  orcter  aoatainlng  or  ovennUng  a  demurrer.— Where  s 
demurrer  is  overruled  or  niHtained,  a  party  may  appeal  as  from  an  order  A^^tv 
judgment  la  actually  entered,  but  not  after  judgment  la  entered  [Im*  v.  Hitter, 
IB  Barb.  187 ;  Sutherland  v.  Tyler,  11  How.  25ll ;  and  an  appeal  mav  be  taken 
from  an  order  overruling  a  demurrer  to  one  of  several  defences  vnth  liberty 
to  reply  (Mattoon  v,  BaJter,  24  How.  329). 

0.  Where,  on  a  demurrer  to  ihe  oomplMnt,  the  court  at  spedal  term  ordered 
Judgment  for  the  defendant,  that  the  complaint  Iw  dlsmiaBed,  unlees  the  pldn- 
tiff  should  amend  and  pay  coete  within  twenty  days.  The  plainlJQ  within 
twen^  days  took  an  appeal  to  the  general  term  from  the  decision  at  Bpedal 
term,  as  frDm  an  order.  On  motion  to  dismiaB  that  appeal  on  the  ground  that 
it  should  have  been  from  ajud^ment,  held  that  the  appeal  having  been  taken 
within  the  twenty  days  allowed  the  plaintiff  in  whlui  to  amend,  it  was  prop- 
erly brought  aa  from  an  order  (PAippt  v.  Van  CM,  IG  How.  110). 

A.  Boonrity  on  appeal — On  appeals  from  orders  no  security  U  required 
{Beaeh  v.  Sm&ieorth,  I  Code  Rep.  99;  6  Barb.  178;  MAeleon  f.  Dun&an,  I 
Code  R.  119 ;  ABen  t.  Johtum,  3  Sand.  629 ;  Eraemn  r.  Bumej/,  6  How.  83 ; 
Cook  V.  PomerB]/,  10  &.  108} ;  unles*  a  stay  of  proceedings  is  defied  {Bacon  T. 
Beading,  1  Duer,  62^ 

i.  Btay  of  pTOC««dinga  on  an  appeal — Does  an  ttppeal  from  an  wder 
tottwgwwnJ  tenaoperatApe'— ■  wfyoflgooiwKMny?— In  Smtr^ 
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tan  T.  Bunuf,  (6  How.  83),  It  wm  bdd  tbst  an  ^mal  from  an  order  iB,ptrM, 
■  ■Uf  of  piDoeedbg ;  ao  la  Oeoi  r.  I\m«nm  {10  ii.  WB),  Tmtut  tf  Firm  Tim 
T.  .?vr««t,  (t)  Mt  S86) ;  the  latter  cue  was  afflnned  on  appeal  ty  the  geoend 
tem  [Sleuarl  v.  Saratoga  R  R  Co.,  (12  id.  48S).  Oa  the  other  hand,  in  Slarg 
y.  i}u^,  (8  id.  4871  it  was  held  that  cuch  an  Weal  ie  not,  per  w,  a  stay  of  pro 
ceedins*;  and  held  the  same  way  in  Jbrfai  t.  Ok>(fct(2  Abb.  120);  and  all  t*^- 


.  e,  J.,  at  general  term,  reviewed  ill  the  previouB  decieions ;  and  the 
conduwon  arilVMl  at,  was  that  ao  appeal  from  an  order  la  not,  p«r  li,  a  stay  of 
proeeedingi.  l^iat  learned  Judge  haa  preTiooaly  decided  the  uine  waj  at 
apecial  term  (JMmm  t.  aortwn,  8  Abb.  208 ;  see  YiOon  t.  Jfai.  Loan  Fund  Am. 
1»  How.  SIS). 

a.  On  no  appMl  b>m  an  order  granting  an  injonctl<m,  the  ooort  mar  grant 
a  stay  of  prooeedinga  on  the  order  (Oenin  t.  Ckadttt,  IS  Abb.  88).  Sei^^ 
on  auyoflnjimction  against  uaeoftradenkark  or  Big^    (Jii) 

b.  Where  an  undertakfaig  U  required  sa  a  condition  of  gnmting  a  stay  of 
proceeding!  pending  an  appeal  from  ao  order,  such  midertaking  is  an  availa- 
ble security  lo  the  reapcmdent  if  the  order  be  affirmed  (Winianl^T.  Siegtrl, 

18  Abb.  my 

e.  Banring. — On  the  bearing  of  the  appeal,  the  moUon  p^)en  most  be  pro- 
dac«a  to  the  coort  iSmilA  v.  Dodd,  8  E.  D.  Smith,  91S). 

d  Where  the  necessary  papers  upon  the  appeal  are  not  submitted  to  tha 
court,  the  appeal  will  be  diBmissed.    Bo  held  where  the  papers  did  not  show 


ton,  SO). 

«,  Formal  and  preliminary  objections,  not  involTiDg  the  merits  of  amotion, 
will  not  be  conaiaered  apon  appeal  unkaa  it  affiimatirely  appeara  that  they 
were  taken  and  overruled  when  thn  motion  was  bronght  on  for  bearing  (Jftf' 
rJUv.  Thompton,  1  Hilton,  BSl). 

/.  Objection  to  motion  papers  which  might  have  been  remedied  at  apecdal 
t^m  by  amendment  if  the  objection  had  been  there  made,  cannot  be  nijfed  on 
the  argument  of  the  appeal  (JaektBR  r.  AniiA,  16  Abb.  901). 

g.  On  an  appeal  from  an  order  on  a  motion  where  no  affidavits  were  r«ad 
in  opposition  to  those  in  support  of  the  motion,  every  Intendment  is  in  favor 
of  the  sUlcmente  in  those  EdHdiLvits  {Jadoon  v,  Bmilh,  16  Abb,  301). 

A.  On  an  appeal  from  an  onjer  proper  lo  be  granted  only  as  a  matter  of 
filvor,  the  court  at  general  term  In  support  of  the  order  will  presume,  till  the 
contrary  appears,  that  it  was  bo  granted  (Leighton  v.  Wood,  17  Abb.  177). 

i  Where  on  a  moUon  to  set  aude  proceedings  for  irregularity,  the  irregn- 
larity  is  not  staled  In  the  notice  of  motion,  and  the  motion  la  denied,  the  cotut 
at  general  term  on  an  appeal  from  the  order  denying  such  motion  may  pre- 
sume the  denial  was  for  the  defect  in  the  notice  [Ltaiet  v.  Qraliam,  16  Abb.  126 ; 
and  see  14  Abb.  440). 

i-  On  an  appeal  from  an  order  the  objection  that  the  order  does  not  ccm- 
form  in  its  terms  to  the  decision  actually  made  cannot  be  considered  (Eldt  t. 
BaUer,  S  Boew.  661). 

1;.  The  principle  that  the  finding  of  fkct  of  an  biferlor  tribunal  ts  not  to  bo 
reversed  by  the  appellate  court,  merely  because  it  is  agiinat  the  weight  of 
evidence,  has  no  application  to  appeals  to  the  general  term  from  orders  made 
in  the  progress  of  Uie  action,  upon  affldaviu  (Brodtkti  T.  I\m»,  16  Abb.  2S1 ; 
85  How.  474). 

I.  Carta.— An  appeal  onder  this  aection  it  a  motioo,  and  the  costs  are  In 
flie  discretion  of  tike  court ;  and  if  not  awarded  on  the  decidon  of  the  appeal, 
and  the  amount  stated  in  the  order,  none  can  be  obtained  (Satage  v.  Darrov, 
2  Code  Rep  07 ;  Ndlit  V.  Be  Forrest,  S  How.  413 ;  and  see  section  81S  and  nod). 

On  an  appeal  from  an  order  granting  or  refltsing  a  new  trial,  the  coeta 
■re,  before  argument,  |1&;  for  argument,  $30  {/aekM  r.  Judd,  IS  How.  885). 
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b.  Heir  7oik  CommOD  Pleaa.— Appeals  from  ordera  on  points  of  practice 
in  thU  coart  are  regnlated  bj  niles  of  conrt,  wUcIi  will  be  found  in  the 
Appendix. 

§  350.  (300.]     Ordera  at  chambers,  to  he  entered  hefore 

The  laet  eectioii  eball  include  an  order  made  ont  of  court 
upon  notice ;  bat  in  such  case,  tlie  order  must  be  first  entered 
with  the  clerk.  And  for  the  pnrpoae  of  an  appeal,  an;  party 
affected  by  ench  order  may  require  it  to  be  entered  with  the 
clerk,  and  it  shall  be  entered  accordingly. 

e.  Ordera  granted  l^  a  Jnstice  at  cliamben,  «s  parte,  under  %  40S  [8661, 
need  not  be  entered  with  the  clerk  {Sawtgd  v.  Be^ea,  8  How.  STS ;  1  Code 
Bep.  43).  But  upon  motions  made  npon  notice  under  secHon  401  [880],  the 
affldaTita,  &c.,  used  on  the  moUon,  must  be  filed  with  the  clerk  of  the  county 
Where  the  Teoue  is  laid  {Id;  and  Si^wlmn  t.  Danham,  1  Code  Rep,  119) ;  or 
if  Uie  place  of  Uial  has  been  changed,  then  with  the  clerk  of  the  county  to 
whitdi  Uie  other  papers  in  the  cause  are  tranaferred.  And  the  order  or  ded' 
■ion  in  BOdi  caaea  m^at  be  entered  with  the  clerk  of  the  conntf  in  which 
nicb  papers  are  filed.  It  ia  (he  dutjr  of  the  respective  attomeTS  to  file  the 
pqwrs  used  \yj  them  on  ench  motion,  and  of  the  prevailing  party  to  see  that 
the  <»der  la  entered  conformably  to  tie  decision.  (M!  An  order  improperly 
entered  will  be  atrock  out  on  moUon  (B«j«S  t.  iVuwE,  8  Code  Hep.  41). 

Seeanl0,p.684,a. 
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Appeal  to  the  Court  of  Oommon  Plea$for  ths  eUy  and  eenmty 
of  New  York,  or  to  a  county  court,  from  an  inferior  court. 

fismoK  S51.  EiiBOiig  U«i  repesled,  JkA  Oila  chuiter  BQbstltDtad. 

8S3.  Bf  what  courts  Judgments  to  be  rarlewed.    Kew  trial 

8S8.  Appeal,  when  to  be  taken. 

851  notice  (rf  appeal  to  be  aerred  on  Jostlce,  sad  oobU  of  retain 
to  be  paid. 

855.  Becorit^  vo  tt»j  execution. 

856.  Foim  of  nndertaking. 

857.  Eiecntion,  how  staved. 

858.  In  case  of  death  of  Juadce,  mtdertaUng  to  be  filed. 
808.  Filing  in  lieu  of  service  of  notice  of  appeal. 

800.  Return,  when  and  how  made  sad  compelled. 

861.  Hon  made  if  justice  be  out  of  office. 

883.  Further  relora. 

803.  Justice  dead,  insane,  or  absent 

864.  Hearing  upon  return.    Diamtadng  appeal,  If  not  bfoogbt  on. 

866.  Appeal  to  be  heard  on  Uie  original  papers. 

866.  Judgment  on  appeal    New  tnsL 

807,  Judgment-roll. 

868.  Ck«tB,how  awarded. 

869.  Restitution. 

870.  Betting  off  costs  and  noojtrj. 

871.  The  costs  on  appeal 

§  351.  [301.]  (AmM  1849.)  Misting  iti4i$.  Eeieting  law 
repealed,  and  this  chapter  substituted. 

All  Btstntes,  now  in  force,  providing  for  the  review  of  jndg- 
ments  in  civil  caBes,  rendered  by  courts  of  jnaticeB  of  the  peace, 
by  the  marine  court  of  the  city  of  New  York,  by  the  jostices' 

u.  *  Regnlaiitr  of  prooeedlncs  In  ""Hiw  ootut. — The  court  of  C<namos 
jleas  will  not  examine  upon  motion ,  the  re^laritj  of  proceedinES  wherebv  a 
udgment,  of  which  a  transcript  1»  filed,  nas  been  obtained  m  the  marina 
court  The  remedy  in  the  court  of  common  pleas  is  tsj  appeal ;  and  in  case 
the  time  for  appeafingr  has  expired,  the  marine  court  Is  empowered  bj  recent 
statutes  to  grant  relief  An  order  of  the  marine  court  vacating  a  Judgment, 
must  be  actually  entered  in  that  court,  before  the  court  of  common  pleas 
will  entertain  a  motion  to  set  aside  an  execuUon  issued  thereon.  Where  on 
a  motion  to  set  a^de  an  execution,  on  the  ground  that  a  dedsion  had  been 
made  in  the  marine  court  vacating  the  Judgment  whereon  It  was  Issued,  it 
ftppeared  that  the  decision  had  not  been  entered  or  reduced  to  the  form  of 


fi 
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courts  in  the  city  of  New  York,  by  the  municipal  court  of  the 
city  of  Brooklyn,  and  by  the  jaaticee'  conrta  of  cities,  and  reg- 
ulating the  practice  in  relation  to  Bnch  review,  are  repealed  ; 
and  hereafter,  the  only  mode  of  reviewing  Bnch  indgmenta 
shall  be  an  appeal,  as  prescribed  by  thia  chapter. 

§352.  [302.]  (Am'd  1848, 1857, 1862, 1863, 1864.)  Edsting 
tuite.    By  what  courts  Jud^fmenta  to  he  reviewed.    New  trial. 

When  a  judgment  aliall  have  been  rendered  by  the  general 
term  of  the  marine  court  of  the  city  of  New  York,  or  by  a  jn»- 
tice  of  a  jnstice'a  court  of  that  city,  the  appeal  shall  be  to  the 
court  of  common  pleaa  for  the  city  and  county  of  New  York. 

The  appeal  from  the  general  term  of  the  marine  conrt  pre- 
scribed herein,  shall  be  from  an  actnal  determination  at  ench 
general  term  only,  and  shall  be  taken  within  twenty  days  after 
judgment  by  such  general  term. 

In  the  city  of  Buffalo,  the  appeals  from  the  courts  of  jnaticea 
of  said  city  shall  be  to  the  superior  court  of  said  city.  And 
when  the  appeal  ia  to  the  superior  court  of  Buffalo,  in  the  cases 
in  which  by  the  terms  of  this  section  a  new  trial  may  be  had, 
snch  new  trial  shall  be  had  in  the  aaid  superior  court. 

When  rendered  by  any  of  the  other  courts  enumerated  in 
section  three  hundred  and  fifty-one,  the  appeal  shall  be  to  the 
connty  court  of  the  county  where  tbe  judgment  was  rendered. 

an  order,  in  conseqnenca  of  the  loss  of  papeTS,  It  was  held,  that  the  proper 
conise  was  to  renew  the  motion  below,  and  apply  in  tlie  mean  time  to  the 
coort  of  common  pleaa  for  a  slay  of  proceedingiB  upon  the  execution  {MeOvnn 
T.  Barwu,  S  E.  D.  Smith,  021). 

a.  City  of  BuOalo.^In  cases  arising  tn  Justices'  courts  in  the  city  of  Buf- 
&lo,  an  appeal  lies  from  the  county  court  to  the  snperior  court  of  that  dty 
only,  and  Uxe  decision  of  the  latter  coart  ia  final  (Bargarl  v.  Sloek,  13  How, 


Btibject  of  review  on  appeal  to  the  county  court,  the  same  as  other  ]  udgments 
{The  Petfple  V.  Qninty  Judge  of  Reiattiaer,  13  How,  399). 

e.  JtuUcMi'  Judgmanta. — As  the  only  mode  of  reviewing  a  ludnaeDt 
rendered  id  a  justice's  conrt,  is  that  prescribed  by  the  code  (3  Band.  6U;  11 
How.  8S),  if  the  provisions  of  the  coac  are  not  complied  with,  tbe  appeliate 
court  has  no  iurisdiction  [Tailock  t.  BradtAaie,  1  Code  Rep.  53 ;  TTunnpaon  r. 
Hopper,  id.  lOU ;  Derby  v.  Bannin,  15  How.  33.  See  note  to  section  354). 

d.  Bnmmaiy  Frooeeiifiiga, — Tliis  chapter  does  not  apply  to  summary  pn>- 
ceedingB  to  recover  possession  of  land,  which  must  still  be  reviewed  by 
etrUc/ran  (The  Peopk  v.  Bigeha,  11  How.  88,  Durf  v.  Hvit.  34  Barb.  438 ;  Th« 
PeopU  V.  WiOiii,  S  Abb.  305;  Freeman  v.  Ogden,  17  Abb.  82S,  nole;  contm 
Datid  T.  Hudson,  5  Abb.  61 ;  Romaint  t.  Einthimer,  2  Hilton,  519). 

See  Rules,  in  Appendix. 
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On  each  appeal,  when  the  amount  of  the  claim  or  claims  of 
either  party  litigated  in  the  conrt  below  shall  exceed  fifty  dol- 
lars, or  when  in  an  action  to  recover  the  posseBsion  of  personal 
property,  the  valae  of  the  property  as  asBeBsed  and  the  dama- 
gee  recovered  shall  exceed  fifty  dollara,.  exclosire  of  costs,  a 
new  trial  ehall  be  had  ia  the  county  conrt  in  the  following 
cases: 

1.  When  the  judgment  was  rendered  upon  an  issue  of  law 
joined  between  the  parties. 

2.  When  it  was  rendered  upon  an  iesne  of  fact  joiued  between 
the  parties,  whether  the  defendant  was  present  at  the  trial  or 
not 

ProTided,  howe7er,  that  the  appellant  may  in  cases  where 
the  amount  litigated  exceeds  fifty  dollars,  state  in  the  notice  of 
appeal,  that  snch  appeal  is  taken  upon  questions  of  law  only, 
in  which  case  a  new  trial  shall  not  be  had  in  county  conrt,  bat 
the  appeal  shall  he  heard  and  determined  in  the  same  manner 
as  if  the  amount  litigated  in  justices'  conrt  in  said  cause  ap- 
pealed was  fifty  dollars  or  under. 

a.  Raw  MaL— The  sew  trial  ia  »  mktter  of  right  of  whicli  the  ftppelluit 


0.  Where  there  te  ira  appllcatloo  for  a  new  trial  the  county  court  miut 
bear  and  decide  upon  all  the  qneaUona  raised  b;  the  appellant  aa  wdl  thoae 
npou  which  the  Judgment  is  alleged  to  be  erruaeoos,  as  those  on  which  the 
appellant  seeks  a  new  trial  ((boA  t.  Swift  10  Abb.  31S). 

App«al  bjf  InfimU,  see  tmtt,  p.  128,  g. 

§  353.  [303.]  (Am'd  1851, 1852.)  Ettitimg  tuiU.  Appeal, 
when  to  he  taken. 

The  appellant  shall,  within  twenty  days  after  judgment, 
serve  a  notice  of  appeal,  stating  the  grounds  npon  which  the 
appeal  is  founded.  If  the  jadgmeut  is  rendered  npon  process 
not  perBonally  served,  and  the  defendant  did  not  appear,  he 
shall  hare  twenty  days,  after  personal  notice  of  the  judgment, 
to  serve  the  notice  of  appeal^  provided  for  in  this  and  the 
next  section. 

Bee  not«  to  sect.  GM. 

§  364.  [304.]  (Am'd  1849,  1851, 1862,  1867,  1858.)  .Sb- 
iating  mtite.  Notioe  of  appeal  to  he  served  on  justice,  and 
eotta  paid.     Undertaking  or  deposit. 

The  notice  of  appeal  must,  within  the  same  time,  be  served 
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on  the  jnBtice,  personally,  if  liTing  and  within  the  county,  or 
on  his  clerk,  if  there  be  one,  and  on  the  reapondent,  peraonally, 
or  by  leaving  it  at  hia  reeidence,  with  aome  person  of  suitable 
age  and  discretion;  or  in  cose  the  respondent  ie  not  a  reaident 
of  such  coanty,  or  cannot,  after  dne  diligence,  be  found  therein, 
in  the  aame  manner  on  the  attorney  or  agent,  if  any,  who  ie  a 
resident  of  such  eonnty,  who  appeu?ed  for  the  respondent  on 
the  trial ;  and  if  neither  the  respondent  nor  such  agent  or  at- 
torney can  be  fonnd  in  the  county,  the  notice  may  be  served 
OQ  the  respondent  by  leaving  it  with  the  clerk  of  the  appellate 
court,  and  tlie  appellant  must,  at  the  time  of  the  service  of  the 
notice  of  appeal  on  the  justice,  or  on  his  clerk,  as  herein  pro- 
vided (except  in  cases  of  appeals  from  the  district  courts  in  the 
city  of  New  York,  and  the  general  term  of  the  marine  court  of 
the  city  of  New  York),  pay  to  such  justice  or  clerk  the  costs  of 
the  action,  included  in  tlie  judgment,  together  with  two  dollars, 
costs  of  the  return,  which  shall  be  included  in  the  judgment 
for  costs  on  reversal.  In  all  cases  of  appeal  from  the  general 
term  of  the  marine  court  of  the  city  of  New  York,  and  from 
the  district  courts  of  the  city  of  New  York,  to  the  court  of 
common  pleas  for  the  city  and  county  of  New  York,  the  appel- 
lant shall,  at  the  time  of  the  service  of  the  notice  of  appeal, 
pay  to  the  clerk  of  the  marine  court,  or  to  the  justice  or  clerk 
of  the  district  court,  two  dollars,  as  costs  of  the  return  to  snch 
court  of  common  pleas,  which  costs,  so  paid,  shall  be  included 
in  the  judgment  Ibr  costs,  in  cose  the  judgment  of  the  court 
below  shall  be  reversed ;  and  the  appellant  shall  also  execute, 
on  the  appeal,  a  written  undertaking  on  his  part,  with  one  or 
more  sufficient  sureties,  to  the  effect  that  the  appellant  will  pay 
all  costs,  disbursements,  and  extra  costs,  awarded  against  him 
in  the  court  below,  if  such  judgment  shall  be  affirmed  by  the 
appellate  court,  on  such  appeal,  together  with  all  costs  and 
damages  which  may  be  awarded  against  him  thereon ;  such 
sureties  to  justify  in  double  the  amount  specified  in  the  under- 
taking ;  snch  undertaking  and  the  sufficiency  of  tlie  sureties  to 
be  approved  by  the  justice  of  the  court  below,  or  one  of  the 
judges  of  the  court  of  common  pleas,  or  the  appellant  may  de- 
posit, with  the  clerk  of  the  court  of  common  pleas,  the  costs, 
disbur8ementa,and  extra  costs,  included  in  the  judgment  in  the 
court  below,  and  the  sum  of  iifteen  dollars,  to  meet  any  costs 
that  may  be  awarded  against  him  in  snch  appeal ;  and  sucb 
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appeal  from  the  general  term  of  the  marine  conrt  and  the  dis- 
trict conrt  ahall  be  ioflffectDal,  anleas,  within  the  time  specified 
for  bringing  the  appeal,  the  appellant  execute  such  undertak- 
ing or  make  sach  deposit;  the  ondertaking,  when  esecnted 
and  approved,  to  be  filed  with  the  clerk  of  thu  conrt  of  common 
pleas;  the  amonnt  so  deposited  shall  be  repaid  by  said  clerk, 
to  the  appellant,  if  he  encceed  on  the  appeal ;  and  in  case  the 
judgment  be  affirmed,  the  said  clerk  shall,  after  execution  is 
ifutned,  pay  over  the  amonnt  eo  deposited,  to  the  respondent, 
which  sltail  be  credited  on  the  execution  isaaed  on  the  jadg- 
ment  of  affirmance,  to  the  extent  thereof,  and  the  balance,  if 
any,  on  the  ezecntion  issued  on  the  judgment  appealed  from. 

a.  Appeal  from  Jodgments  In  tba  maricA  and  dlsblot  oonila  In  tha  dty 
N«w  Tork,  In  aottoiw  oflalast  ttw  maTOr,  Ac.  of  said  olty. — On  appeals 
by  tbe  mayor,  &c.  of  New  York,  from  jud™ents  in  the  marine  and  district 
courts  of  said  city  against  Btud  mayor,  &c.  Uie  service  ot  the  notice  of  appeal, 
withont  more  and  without  any  security,  stays  tlie  proceedings  on  Ibe  Judg- 
ment: and  Uie  said  mayor,  Ac.,  is  not  required,  in  order  to  wpeal,  eiilier  to 
pay  tbe  costs  of  Judgment  or  the  fee  for  tbe  return  (Laws  t658,  cb.  8S4). 

b.  Appeals  by  municipnl   Corporations. — See  anU,  p.  637,  «. 
o.  Appeals  by  the  People.— See  onto,  p.  637,  e,  d. 
d.  Wbo  may  appaaL^Botb  parties  may  app^  from  one  and  the  ftame 

'  '  ment  {OUunwr  t.  WhMion,  2  £.  D.  Smith,  352 ;  BMint  t.  OoOnan,  4  E. 
mith,  816). 
t.  "What  jndgmenta  are  ^ipealablft^-Where  a  Jostice  dismiaaes  an  act 
ion  before  him  without  awarding  any  coals  ag^ust  tbe  pl^niif^  it  is  not 
a  case  in  which  an  appeal  can  be  brungbt  There  is  no  Judgment  capable  of 
being  affirmed  or  reversed  [Hautmbeek  j.  CHlUti,  7  Abb.  431 ;  3  Hilton,  239) ; 
see  however,  Gregory  v.  Tratnor,  4  E.  D.  Smith,  68,  where  such  an  app^  was 
allowed.  A  Judgment  in  a  proceeding  to  foreclose  a  mechanic's  lien  is  ap- 
pealable (The  PeopU  r.  Benttelaer  Go.  Jvdgt,  13  Bow.  IJW).' 

/.  There  can  bo  no  appeal  to  the  county  court  from  the  verdict  of  a  Jnry 
given  upon  the  laying  out  a  private  road  (T!is  Ftople  r.  Bobirtton,  17  How. 
ftM;  39  Barb.  77). 

J.  A  party  may  appeal  from  a  Judgment  in  his  fiivor  (BitmB  y.  ManAaO, 
ohns.  100;  Bamaa  y.  Buddey.  29  Barb.  290). 

K  The  remedy  by  appeal  applies  as  well  to  jnriHdlctional  defecta  aa  to 
irregularities  (Fitch  v.  Devlin,  15  Barb.  47). 

i  There  can  be  no  appeal  to  the  New  York  common  nleas,  from  a  Judg- 
ment of  a  single  judee  of  the  marine  coMni,The  Pea^y.  Marine  Court,  3  Abn. 
£7 ;  33  Barb.  502 ;  TM  People  y.  Marine  Court,  8  Abb.  6 ;  The  Pto^  y.  Marina 
Ooart  2  Abb.  130).  Nor  from  a  judgment  at  the  general  term  of  the  marine 
court,  reversing  a  judgment  of  a  single  Justice  without  ordering  a  new  trial, 
or  a  final  judgnient,  or  otherwise  determining  the  rights  of  the  psrtiea 
{Hone  V.  Julien,  B  Abb.  193 ;  JIow  v.  Jidien,  2  Hilton,  U3). 

j.  The  New  York  Common  Reas  has  no  power  on  motiim  to  reverse  or 
vacate  a  Judgment  of  the  marine  or  district  court  (Miartin  y.  Mayor  of  if.  T. 
30  How.  87).  It  may  however,  where  a  transcript  Las  been  flled,  perpetuftlly 
enjoin  the  enforcement  of  such  ajudgment.  (id.) 

k.  Wben  notioe  of  appeal  may  be  aerved. — Notice  of  appeal  may  be 
served  immediately  after  tbe  Justice  renders  Judgment,  without  waiting  fbr 
the  clerk  of  the  court  below  to  docket  tbe  Judgment  ((TrumiM  v.  FoniJmucn. 
8  E.  D.  Smith,  178). 
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verse  party,  as -well  IB  the  jualice,  maj  be  Tairly  apprieed  of  tlie  ground  on 
which  a  reversal  of  the  Judgment  Is  pought  (Lee  v.  Schmidt,  8  Abh.  188 ;  Siiti/ 
V.  jCTiiin*,  1  HUton.  73 ;  Irain  t.  Huir,  18  How.  409  ;  4  Abb.  183 ;  WiUkant 
T.  Oanningham,  8  Sand.  632 ;  TItampaan  y.  Hopper,  1  Code  R.  103).  This  ia 
necessary  to  (aiabie  the  juFticBlo  make  a  proper  retnni(ff«6»terv.i/opWn»,H 
How.  140),  and  to  enable  the  respondent  to  prepare  for  argument,  or  procnre 
an  amended  return,  if  the  original  return  la  defective  aa  to  any  ground  of  ap- 
peal (Morton  t.  Clark,  11  How.  496).  A  notice  of  appeal  not  statinr  an^ 
KTOOudaofwpeal  would  probably  be  a  nullity  (Chriilman  t.  Paul,  16  Bow. 
17;  AmA r. iMBntem.  14  How.  SOT).  Where  the  gronndB  stated  were  "that 
material  testimony  offered  on  the  trial  was  excluded  ; "  that  "  materia  testi- 
mony was  admitted  wliich  ou^ht  to  have  been  excluded  ; "  that  "  the  evidence 
was  msufflcient  on  the  question  of  damages ;  and  Uiat  the  Judgment  wae 
aeainat  the  law-of  the  case; "  held  too  vague,  and  presented  no  pomts  for  re- 
View  (Dtuthar*  y.  Whealon,  IS  Bow.  471).  A  statement  that  "  the  judgment  is 
clearly  a^inst  the  law  and  the  evidence  of  Uie  case,"  isnotsufflcient  (i>^4y  v. 
£anTU'n,S  Abb.  150;  lGHow.S2).  Andageneralstatement  "tliat  thejudgment 
if  nnsustained  by  and  contrary  to  law  and  evidence,"  is  insufflcltnt  (KeUy  v. 
Jenki^,  1  Hilton, 73).  Thenoticemuatltselfspecity the ^undaof objection U> 
thejudgment.  A  reference  to  the  proceedings  on  the  tnal,  as  the  place  where 
the  grounds  of  appeal  will  be  found,  ia  not  sufficient  {Mayer  cif  New  York  v. 
Green,  1  Hilton,  303).  The  notice  of  appeal  must  distinctly  specify  the  errors 
l^eged,  whether  in  the  process,  pleadings,  proceedinES  at  the  trial,  or  in 
givingjudement,  so  that  Uie  respondent,  the  justice,  and  the  appellate  court 
may  bo  fully  apprised  of  the  matter  intended  to  be  the  subject  of  review  {Let 
V.  Schmidt,  X  Hilton,  637).  Where  Uie  errors  are  not  distinctly  pointed  out  hi 
the  notice,  or  where  the  notice  states  generally,  aa  a  ground  of  appeal,  that 
the  Judgment  is  against  law  and  evidence,  speciSc  objections  will  not  ba 
heard  on  the  argument,  but  the  judgment  will  be  summarily  affirmed.  (M.) 
A  statement  in  the  notice  that  the  judgment  is  against  the  weight  of  evidence, 
is  not  sufficient  to  justify  a  review  of  the  Judgment  aa  being  contrary  to 
evidence,  or  agahist  evidence,  each  being  a  distinct  ground  of  error,  auo,  if 
relied  on,  must  be  stated.  {Id.)  Where  the  notice  of  appeal  dnes  not  atate 
any  grotrnds  of  appeal,  thejudgment  will  be  affirmed  {Davit  v,  N.  Y.  andSrit 
B.R.Oo.,\  Hilton,  543).  But  as  upon  an  appeal  to  the  county  court,  where 
the  amount  litigated  exceeds  fifty  dollars,  the  appellant  ia  entitled  lo  a  new 
trial  aa  a  matter  of  right;  there  is  no  reason  [except  ^  871  of  the  code]  for 
requiring  particularity  in  the  statement  of  the  grounds  of  appeal  in  the  no- 
tice of  appeal,  hence  in  such  a  case  a  notice  that  the  Judgment  was  against 
law  and  evidence,  was  held  sufficient  (Jbtefcr  v.  Wetterv^,  4)  Barb.  874). 

h.  Hust  the  notice  of  appeal  state  "  manifest  injustice  "  has  been  done,  to  en- 
title the  appellant  to  relief  on  that  acconntT  {SOkman  v.  Boigv,  4  B.  D.  Smith, 
486). 

e.  SSoot  of  notlos  not  atatlnK  the  Bronnds  of  appeaL^If  the  notice  does 
not  state  Ois  grounds  of  appeal,  the  appeal  will  be  dismissed  {Saate  v.  BendaB, 
a E.  D.  Smith,  123 ;  Grinoold  v.  Van  Zkuftn,  Id.  178 1  SuffiiMn  v.  MeDoruOd,^ 
Band.  633,  note ;  Derby  v.  naanin,  15  How.  82 ;  Ohrittman  v.  T^ul.  1%  id.  17 ; 
JtusA  V.  DenUon,  14  id.  307) ;  unless  the  court,  as  it  may,  give  the  appellant 
leave  to  amend  hie  notice  of  appeal  by  inserting  therein  the  grounds  of  appeal 
{Irwin  V.  Muir,  13  How.  409 ;  4  Abb.  138). 

d.  And  where  the  appellant  set  forth  various  olfjectlons  as  having  been 
taken  at  the  trial  and  overruled,  but  did  not  state  the  grounds  on  which  the 
par^  appealed,  the  court  dismissed  the  appeal  because  of  this  omission  (AiW- 
wm  V.  McDonald,  2  Sand.  633,  in  note). 

e.  Where  a  notice  of  appeal  from  ajustice's  judgment  states  a  single  ground 
of  appeal,  it  confers  Jurisoiction  on  Uie  county  court  to  examine  the  whole 
case,  a«  set  forth  hi  the  Joetice'a  returns  (Forman  v.  Fomum,  IT  How-  25 
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Sixth  INatrtct ;  Kdrerse  to  Dais  r.  Bannin,  IS  How.  33 ;  Bitih  t.  Denniitm,  14 
How.  SOT). 

a.  The  objection  to  tlie  notice  ot  ftppeftl  shotitd  be  taken  bv  motion  to  tli» 
miai  the  appeal,  not  on  the  appeal  t>eing  called  for  tigameatitrtBirir.  Mu^.U 
How.  409;  4  Abb.  188). 

Bee  Bection  871,  pott. 

b.  Service  of  the  notloa — NotiM  cannot  regularly  be  gerred  On  the  attor- 
nej,  if  tbe  respondent  ia  in  fact  a  re^dent  [opcan  wlui  dne  diligence  be  found 
within  ttie  conntj]  (Earle  v.  Chapman,  3  E.  D.  8mtth,  319),  althoagli  in  Lot*- 
eher  y.  Nordmfyer\i%  How.  148 ;  8  Abb.  244),  Gierke,  J.,  seemed  to  be  of  ■ 
difTerent  opinion ;  and  where  the  anlice  was  delivered  to  the  attorney,  wh« 
stated  the  respondent  was  a  resident,  and  thereupon  the  partj  semng  the 
Doiice  took  it  hack  with  a  view  to  ierre  it  on  the  respondent  personally, — tt 
Rfterwarda  toroed  out  that  the  respondent  was  a  non-reBldent.  and  do  ftirther 
Mirlce  was  made, — held  there  had  been  no  BufflcientBerrice(JiirbT.  Ohapman, 

e.  On  the  motion  by  the  plaintiff  to  dlamiaB  an  appeal  upon  the  ground  that 
no  notice  of  appral  had  been  served,  fbimded  on  affiaayita  of  the  plalntiS'  and 
of  the  attorney  who  appeared  for  him  in  the  court  below,  denyinc  generally 
that  a  service  of  such  notice  had  been  made,  and  not  stating  tbe  place  of  res- 
idence of  the  plainlieTj  the  motion  wh  resisted  on  an  affidavit  of  the  defend- 
ant, stating,  nn  infomaiion  and  belief,  that  tbe  plaintiff  was  a  non-resident ; 
held  that  such  an  affidavit  was  sufficient  prima  faeie  evidence  of  tbe  plaintifT 
being  a  non-resident.  The  motion  was  decided  on  otlier  gronnds  (Barie  T. 
Chi^man,  3  E.  D.  Smith,  21fl). 

d.  Where  the  notice  of  appeal  was  served  on  the  respondent's  attorney,  on 
motion  to  dismiss  the  appeal  on  the  ground  that  the  notice  waa  not  served  on 
the  respoadcnt,  it  appeared  by  the  appellant's  alfldavlt,  that  "  he  nsed  mat 
diligence  to  mahe  the  service  on  the  respondent,  that  he  called  at  the  reridenc« 
of  Uie  respondent,  in  the  city  of  New  York,  and  conld  not  find  her  there ;  was 
referred  to  another  house,  where,  it  was  said,  alie  waa  gone  U>  aerviee,  uid  on 
catling  there  was  told  they  did  not  know  where  she  was,  uid  finally,  that  aha 
could  not  be  found,"  the  court  held  this  insufficient  to  show  that  the  respondent 
waa  cot  a  reeideat  of  the  city  of  New  York,  and  dismissed  the  appeal  (Zhijf^ 
V.  Jfor^n,  3  Sand.  631).  [At  the  time  this  decision  was  made  the  only  case  in 
which  service  could  be  made  on  the  attorney,  was  where  the  respondent  waa 
a  non-reddent.  Now  service  may  be  made  on  the  attorney  where  the  re- 
spondent cannot  with  due  diligence  be  (bund.} 

«.  Tbe  notice  of  appeal  may  be  served  on  the  clerk  of  the  court,  and  in  that 
case  need  not  be  served  on  the  Instice  {Irvrin  v.  Mvir,  18  How.  40t ;  4  Abb.  1S3>; 
and  the  costs  of  the  action  and  costs  of  the  return  may  also  be  paid  to  the 
clerk  [Loau/ua-  v.  Nordmeyar,  IS  How.  140 1  8  Abb.  344). 

/  Qivihg  admission  of  due  aerviee  of  a  notice  of  appeal  held  a  w^ver 
of  the  objection  that  It  Is  not  served  in  thne  (Stmwr  v.  Ocean  In».  Co.,  9 
Abb.  38). 

g.  Payment  of  fBafbrratnm. — Where,  on  an  appeal  from  a  Justice's  Judg- 
ment, the  fee  for  the  return  was  not  paid  at  the  time  of  the  service  ot  the  no- 
tice of  appeal,  but  waa  afterwards  tendered  and  refhsed,  the  jjatiee  refused 
to  make  any  return,  Uie  appeal  was  dismissed ;  and  Harris,  J.,  said,  "  If  the 
fee  for  the  return  la  not  paid  on  the  service  of  the  notice  of  appeal,  the  Justice 
is  not  1x)und  to  make  a  return  ;  nor  is  it  in  the  power  of  the  appellate  conrt, 
either  to  compel  a'return,  or  to  hear  tbe  appeal  in  tbe  absence  of  any  return" 
( Fan  Efu»en  v.  Kirkpatrick,  1  Code  Rep.  N.  a  74 ;  B  How.  423).  See  note  to 
■ection  SCO. 

h.  Appeal.vrheii  perfeoted, — An  appeal  fh>m  a  Justice's  conrt  Is  perfbcted 
by  the  service  of  notice  of  appeal  on  the  Justice,  and  on  the  respondent,  or  hit 
attorney.  If  the  respondent  is  a  non-resident ;  and  when  notice  of  appeal  had 
been  served  on  the  justice,  and  no  notice  had  been  served  on  the  respondent. 
It  WHS  held  that  no  sppeaJ  had  been  ^jerfected,  and  that  the  plalDtiff  should 
treat  the  service  made  as  a  noUity  and  Issue  execution  on  the  Judgment :  and 
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a  motion  to  set  aside  the  appeal  wa§  dismiased  (BtAtrmeT^om  t.  &o^,  1  Code 
Bep.  N.  a  290 ;  Tlta  PeojJ!i  v.  Eldridgt,  7  How.  108).  The  appeal  to  Ihe  county 
court  1h  not  perfected  until  the  appellant  pays  the  coHta  of  the  action  {Qrit- 
voU  T.  Van  Deutm,  a  E.  D.  Smith,  178). 

A  D«poatt  or  nndBTtaldiit— The  depoeit  or  undertaking  reqnired  by  tbia 
MCtion  la  neceeeary  to  make  an  appeal  effectual,  but  such  undertaking  or  de- 
posit does  not  stay  the  execution  on  the  J  udgment ;  to  obtain  such  a  stay,  an 
undertaking  innBt  lie  given  purenant  to  aectioo  366  'Onderdonk  v.  Emnumt,  2 
HUton.  6M;  6  Abb.  187 ;  17  How.  645). 

b.  An  undertaking  puianant  to  this  section  do6s  not  bind  the  sureties  for  the 
pajment  of  Uie  diuaages  recovered  Yij  the  Judgment  appealed  irom.  The 
"  images  "  referred  to  in  this  section,  are  such  sum  as  tlie  court  may  award 
the  respondent  in  addition  to  the  Judgment  appealed  fi'om,  and  beyond  the 
CoalH  of  appeai    (Ji) 

e.  The  undertaking  under  this  section  does  notstay  proceedings  on  the  Judg- 
ment ;  to  stay  OTOceedings,  an  undertaking  must  be  given  pursuant  to  sections 
SSSandSSS.    {l±) 

d.  The  "  damages  "  mentioned  In  this  section  applies  to  those  cases  where 
on  an  appeal  a  recovery  Is  liad  by  one  party  and  coata  are  awarded  to  the  other 
%  870),  and  a  set-off  is  ordered  and  a  Judgment  is  given  for  the  balance,  such 
lialance  if  against  the  appellant  would  be  "  damages."    {Id.) 

t.  The  appellant  is  not  required  to  serve  a  copy  of  the  undertaking  on  the 
respondent  or  hii  attorney  (Jatlaon  v.  BmiA,  3fi  How.  476 ;  IS  Abb.  201). 

(:  _.  . 

g.  Theliability  ofsurctiesonau undertaking  under  thlasecHon  Is  fixed  the 
moment  tlie  Judgment  Is  afflniied(O7id0n2E>nA  v. i^rrWiS  Hilton, 004;  9  Abb. 
187;  17How.  6«). 

h.  Ot^ectloiis  to  regolarlty  of  notloe,  or  that  It  was  not  In  tbna,  whan 
to  'be  taken, — An  objection  to  the  regularity  of  the  notice  of  appeal  will  not 
be  conddered  on  the  argument  of  the  appetu.  The  remedy  for  any  irre^ar- 
1^  in  that  respect  is  by  motion,  upon  notice  to  the  eppellHnt  to  dismiss 
the  aiqxal  (Ng»  v.  Aynt,  1  £  D.  Smith,  633 ;  Partri^  v.  Thayer,  2  Ban± 
226). 

i.  An  objection  that  a  notice  of  appeal  has  been  served  after  the  time  pre- 
scribed by  the  statute,  can  be  taken  advantnge  of  only  by  a  motion  to  dismin 
tlw  appeal,  when  the  &ct  of  the  service  being  too  late,  does  not  appear  from 
the  return  (i/iiUi  v.  Bhvil,  3  £.  D.  Bmlth,  139). 

j,  Ilotion  to  JitinTil—  appsal  for  not  stating  gronnda  ot  appeal  in  nottoo. 
— The  motion  to  dismiss  an  appeal  because  the  notice  does  not  state  the  grounds 
of  an  appeal  should  be  made  at  a  spedal  term  (Qruaold  v.  Van  Dtuser,,  2  E. 
D.  SmiUi,  178 ;  see  /ruin  v.  Mvir,  4  Abb.  133 ;  18  Bow.  409). 


§  355.  [806.]  (Am'd  1849, 1863.)  MoUUng  suits.  SecvH^ 
to  stay  eaxeution. 

When  by  the  terms  of  Bection  three  hnndred  and  fifty-two, 
tiie  appellant  is  entitled  to  a  nev  trial,  in  the  appellate  court, 
he  shall,  at  the  time  of  taking  his  appeal,  and  in  all  other  caeee, 
if  he  desires  a  stay  of  execution  of  the  judgment,  give  security 
as  provided  in  the  next  section, 

it.  Stayliig  proosedJnga  oa  the  Judgnunt— The  appellate  court  is  not 
Justified  in  staying  proceedings  on  tlie  Judgment  appealed  fhim,  upoM  any 
other  grounds  than  those  pre«crlbed  by  statute  {Bdwictnt  v.  Ma]/or  tjf  If.  T.,ii 
Abb.  m). 
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not  operate  aa  a  naj  of  any  further  proce«diiig8  which  tin  pl^tiff  may'elect 
tn  pursue  in  order  to  enforce  the  collection  of  the  Jadjnnent  iCOMoan  t.  Wek- 
£>M,  9  Barb.  378). 

(.  The  appeal  to  the  coonty  conrt  does  not  lupertede  the  JosUce'i  Judsmeat 
(Pintyn  t.  '}),!a;  18  How.  881). 

e.  Where  the  respondent  has  Issoed  sn  execution  and  made  a  lev;  before 
the  Btay  was  perfected,  the  seirlce  of  a  certified  copj  of  the  tmdertaldng  on 
the  oMcer  Eurests  the  proceedinga  at  the  point  in  which  they  were  at  the  time 
of  such  service.  The  levy  is  not  discharged,  nor  can  the  appeiiant  haTe  the 
goodB  returned  to  him  until  the  appeal  ia  (tispoeed  oIlSmiA  t.  Alien,  3  £.  D. 
Bmitli,  3SB\ 

§  356.  [306.]  (Am'd  1849.)  Existing  *aiU.  Form  of 
vjidertaking. 

Tbe  secarity  shall  be  a  written  andertaklng,  ezecated  hy 
one  or  more  safficient  Wreties,  approved  by  the  county  judge 
or  by  tbe  court  below,  to  tlie  effect  that  if  judgment  be 
rendered  ogaiust  the  appellant,  and  execntion  thereon  be  re- 
turned unsatisfied,  in  whole  or  in  part,  tbe  suretL's  will  pay 
the  amount  uneatisiied. 

A.  Where  proceedings  have  been  stayed  br  an  undertaking  givm  porsnant  to 
this  section,  on  the  Judgment  being  amrmea,  the  slay  ceasefi,  and  the  respond- 
ent m^  proceed  to  coUect  hia  Jucunieut  lOaderdonk  t.  Emmont,  3  Hilton, 
504). 

».  Where  tbe  county  conrt  reversed  tbejudgmentoftbelusiiceand  theso- 
preme  court  reversed  the  Jodgment  of  the  county  court  and  affirmed  that  of 
the  Justice  witJi  costs,  hela  that  Uie  snretiea  in  an  undertaking  given  pursuatt 
to  this  section,  were  liable,  not  merely  for  the  amount  of  the  judgment  in  tbe 
county  court,  but  for  the  amount  recovered  in  the  supreme  court  (Smilh  y, 
CrcuM,  24  Barb.  433). 

.  The  liability  of  sureties  on  an  undertakingunderlblssection  does  notarise 
vnUl  tbe  Judgment  is  affirmed  and  execution  tlierein  is  returned  unaalisfled 
(OndsnJimA  v.  Smnotu,  %  Hilton,  G04). 

g.  An  action  will  not  He  against  a  Judge  for  an  error  in  Judgment  in  ap- 
proving an  invalid  undertaking  (Ohikmng  v.  SMntimy  8  Cushlng,  643). 

§  357.  [307.]  (A.m'd  1849.)  Esmting  suite.  Execution, 
how  stayed. 

The  delivery  of  the  undertaking  to  the  court  below  ehall 
stay  the  iaeuing  of  execution ;  or  if  it  has  been  issued  tho 
eervice  of  a  copy  of  the  undertaking,  certified  by  the  court 
below,  upon  the  officer  holding  the  execution,  shall  stay  further 
proceedings  thereon. 


npon  the  defendant's  goods,  the  giving  of  an  undertaking  on  appeal,  pursuant 
to  §  857  of  Ilia  code,  and  the  service  of  a  certified  copy  on  the  officer,  arrest 
tbe  proceedings  in  die  State  Jai  which  they  are  at  the  lime  of  Bucb  service. 
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But  the  levy  is  not  Utereby  ffiachanied,  dot  can  the  ■pp«]Unt  require  Oist  the 
goods  levied  npoo  be  retnmed  u>  Mm  before  the  appeal  la  disposed  of  (SmUh 
V.  AO»n,  2  E.  D.  amiUi,  969).  But  where  w  execution  was  handed  to  a  con- 
strue on  the  4th,  ftnd  on  the  6th'  the  defendant  perfected  an  appeal  and  served 
■  copj  of  the  nnderlakfaig  on  the  plaintiff  in  the  forenoon  of  the  asme  day, 
and  the  plaintiff,  im  the  same  day,  and  before  tbe  constable  was  served  with  a 
0(97  <>^  *^  undeTtaklng,  directed  him  to  levy  on  a  horse  of  the  defendimt, 
the  court  lefhsed  to  sancUon  snch  a  proceeding,  and  set  amde  the  levy  (Jaaei 
T.  HeOaH,  T  Abb.  41B>. 

§  S58.  [808.]  (Am'd  1849.)  £xi«tmg  suits.  In  oase  of 
decUh  of  j%istio6y  undertaking  to  he  JUed, 

Where,  bj  reaeoti  of  the  death  of  a  justice  of  the  peace,  or 
L  ta  remoTsl  from  the  conotj,  or  an;  other  cause,  the  under- 
taking  on  the  appeal  cannot  be  delivered  to  him,  it  shall  be 
filed  with  the  clerk  of  the  appellate  coort,  and  notice  thereof 
giren  to  the  reepondent,  or  bis  attorney,  or  agent,  ae  provided 
in  section  three  hundred  and  fifty-four ;  it  shall,  thereupon, 
have  the  same  effect  as  if  delivered  to  the  jnatice. 

g  859.  [309.]  (Ara'd  1849, 1852.)  Existing  suits.  Filing 
in  Ueu  of  service  of  notice  of  appeal. 

Whea  by  reason  of  the  death  of  a  justice  of  the  peace,  or 
his  absence  from  the  county,  or  any  other  cause,  the  notice  of 
appeal  cannot  be  served  as  provided  by  section  three  hundred 
and  fifty-three,  it  may  be  served  by  leaving  the  same  with  the 
clerk  of  the  coonty. 

g  860.  [311.]  (Am'd  1849,  1852,  1862.)  Mdsting  suits. 
Return,  when  and  how  made  and  contpelled. 

The  court  below  shall,  thereupon,  after  ten  days,  and  within 
thirty  days  after  service  of  the  notice  of  appeal,  make  a  return 
to  the  appellate  court  of  the  testimony,  proceedings,  and  judg- 
ment, and  file  the  same  in  the  appellate  court.  The  return 
luay  be  compelled  by  attachment.  But  no  justice  of  the  peace 
shall  be  bound  to  make  a  return,  unless  the  fee,  prescribed  by 
the  last  section  of  this  chapter,  be  paid  on  the  service  of  the 
notice  of  appeal. 

e.  Tho  return. — The  Justice,  In  making  hie  return,  acts  mtnlsterlally,  and  Is 
responsible  to  the  party  Injured  for  any  errora  therein  {lloagltioa  v.  BwartlunU, 
1  Denio,  500).  The  return  should  contain  all  tho  evidence  used  on  the  trial, 
docnmentary  and  oral  {Ogden  v.  Sanderton,  8  K  D.  Smith,  167 ;  Oreutt  v.  OahtH, 
34  K.  Y.  679) ;  and  the  pleadings ;  a  statement  of  the  testimony  and  Judgment  is 
not  eufficteut.  It  should  also  state  when  the  process  was  returnable,  the  day 
Itsae  was  Joined,  Uie  adjournments.  If  any,  the  date  of  the  trial,  and  the  day 
wh^eon  Judgment  waa  rendered  (i^eter*  v.  DIotty,  8  E.  D.  Bmith,  lis ;  BouUbm 
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Sand.  037).  And  the  notice  of  ^ipeal  (Sim^  t.  ijan^tm,  14  How.  807).  If  th« 
hoUm  of  «ppm1  ta  not  returned,  the  appellate  coon  win  dismlH  the  appeal 
(mI.,-  Cabn  T.  Bturgit,  1  Hilton,  100.  WlierB  (be  retnm  &ils  to  ibow  what 
Judgment  if  anj  1MB  beenreDdered  the  coort  will  on  tiiat  ground  alcme  dlamiM 
aaappealTrithcoatoitnmMdt T.  Amtfw,  3£.  D.  Smith, 880)  oootra.  Me  Kimek 
T.  DeSbrta,  9  Code  Bap.  186). 

a.  Where  the  return  does  not  state  Oiat  it  contalni  aD  tbe  evideDce,  the 
court  will  not  presume  there  waa  evidence,  not  in  the  retom  aufflclent  to  war- 
rant the  judgment  {OaBigan  t.  Mix,  IS  How.  409 ;  aee  13  How.  9B ;  see  how- 
ever Pramer  t.  Seear,  B  Bub.  DOT). 

S.  If  the  return  ia  dafectlTo  an  amendment  ghould  be  procured  by  applkft- 
tion  lo  the  appellate  court  for  an  order  upon  the  court  below,  to  make  a  far- 
ther or  toll  return  in  relation  to  the  matters  alleged  to  be  omitted  or  defbo- 
tlvelT  set  forth  therein  {BanMon  r.  Onnit,  4  B.  D.  Smith,  IB ;  Fitirianlu  t.  (3m-- 
Ut»,Sid.  088).  The  motion  maj  be  on  affidavit  or  other  proof  iCapmM  y. 
Waterman,  3  >ij^  ISO ;  Ljfmky  v.  Pendegratt,  id  43).  PartieH  should  not  bring 
on  the  aptieal  tbr  arinment  until  the  return  U  complete  (MeAlUtUr  v.  Beslen, 
4  K  D.  Smith,  41) ;  for  on  the  arffumect  the  return  ia  conclusive  aa  to  wtiat 
transpired  in  the  court  below,  and  affidavits  cannot  be  read  to  contradict  or 
add  to  It  {Baatm  v.  Grow,  td.  18 ;  Tnut  v.  IklaplaiM,  S  id.  21S ;  Kapairiek  r. 
Carr,  8  Abb.  117) ;  and  this  npplLes  to  the  charge  of  the  justice  to  the  juij 
{ffarriaon  v.  Pearet.  8  E.  D.  Smith,  255).  Whether  an  alleeation  that  the 
amount  of  recovery  as  certified  ii^  the  return  la  erroneous  oy  reason  of  a 
clerical  error  of  the  Justice,  will  b»  inquired  into  and  determined  upon  afflda- 
Tite  produced  on  the  appeal,  without  an;  prelimlnaty  movement  to  obtain  a 
further  or  amended  return?  Query.  ( JftAauM  t. /&m,  4  ill  347 ;  Oapewea  r. 
t>rni*iy,  a  ii  180;  EOpatTidfT.  (iwT,a  Abb.  117;  LtTukg  y.  PrndegnuLt  B. 
D.  Smith,  43 ;  Fran^u  t.  (Ma,  Id.) 

e.  The  return  must  be  aubmittod  on  the  argoment  {8miA  v.  Van  Brunt,  3 
£.  D.  Smith,  634 ;  aee  section  302,  and  note.) 

d.  Onthehearlngof  an  appeal  from  a  JuBtice'aconrt,  the  return  of  a  JoBlice 
cannot  be  contradicted  or  impeached  by  affidavit.  It  la  oonclnsive  In  reapact 
to  the  statements  contained  in  it.  If  a  return  is  erroneona.  It  can  only  be  cor- 
rected by  order  on  motion  to  the  court  (Sptneer  y.  Seek,  1  Hilton,  276 ;  Kallg 
T.  Broieer,  id.  SU;  JKIoUJ  t.  MmJde,  id.  143;  KOpatriei  y.  Carr,  8  Abb. 
117.) 

«.  Where  Judgment  is  rendered  in  a  Justice's  court  without  proof,  and  on 
default,  upon  a  constable's  retom  of  the  personal  service  of  a  summons  and 
complaint,  the  atatute  muat  be  strictly  compiled  with.  The  Juitice'a  return  la 
such  a  case  should  show  that  a  copy  of  the  complaint  was  served,  veriQed  by 
the  party  pleading,  or  his  agent  or  attorney,  as  the  case  may  be.  A  return 
which  slated  "  that  tiie  summons  was,  by  the  return  duly  made  thereon  by 
B.  Q.,  one  of  the  constables  of  the  city  and  county  o[  New  York,  certified  to 
have  been  served  with  the  complaint  verified,  on  the  defendant  In  person  in 
the  city  of  Hew- York,  oo,"  &c.,  that  on  the  return-day  plaintiff  appeared,  but 
defendant  did  not,  whereupon  Judgment  was  rendered  for  plaintiff  for  the 
amount  specified  in  the  summona,  waa  held  to  be  inaufflcient,  although  a  veri- 
fied complaint  was  annexed  to  the  return.  The  return  did  "  not  show  that 
the  complaint  npon  whiciL  the  judgment  was  rendered  waa  served  with  the 
Bummons,  or  upon  what  complaint  the  judgment  was  given ;"  and  the  judg- 
ment was  reversed  {Spring  y.  Baker,  1  Hilton.  526). 

./.  An  orlgiaal  aummons  In  a  district  court,  miade  returnable  at  9  A.  U.  and 
lutving  been  returned,  personally  served,  a  judgment  rendered  tliereon  t^ 
deifault,  is  regular,  and  cannot  bo  impeached  upon  appeal  to  the  court  of  com- 
mon pleas  by  affidavits  showing  the  copy  summons,  served  Upon  the  defend- 
ant, to  have  t>een  made  returnable  at  10  a.  m.  Jf  the  constable  did  not  aerre 
■  copy  of  the  snmmo&i  npon  him  (the  defendant)  he  must  seek  his  remedy  by 
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fln  acti(Hi  for  a  fobe  retnni.    The  return  cannot  be  Impeadied  on  an  appeal 
from  the  Judgment  [HiaugA^  y.  Witaon,  1  Hlltrai,  369). 

«.  A  justice  maj  refuse  to  make  his  return  until  bis  fees  ore  paid,  but  if  lie 
makes  bis  return,  the  non-payment  of  the  fees  Is  no  ground  for  dismissing  tha 
appeal  (Bray  t.  Bedmaa,  6  CU.  287). 

§  361.  [312.]  Existing  suite.  Bow  made  if  Justice  ie  out 
of  office.  ' 

When  a  jiiBtic«  of  the  peace,  bj^whom  a  judgment  appealed 
from  -was  rendered,  shall  have  gone  out  of  office  before  a  re- 
turn is  ordered,  he  ehall  nererthelees,  make  a  return  in  the 
same  manner,  and  with  the  like  effect,  aa  if  he  were  still  in 
office. 

§  362.  [313.]  (Am'd  1857.)  Eoisting  suits,  FiiHher 
return. 

If  the  return  be  defective,  the  appellate  conrt  may  direct  a 
further  or  amended  return  as  often  aj  may  be  necessary,  and 
may  compel  a  compliance  with  its  order,  by  attachment.  And 
the  court  shall  always  be  deemed  open  for  these  purposes. 

0,  Wliere  an  order  for  an  amended  ntum  from  a  Justice's  court  is  grantod 
at  the  flrat  term  of  the  conntj  court  atler  the  Sling  of  the  original,  It  is  im- 
proper to  place  the  appeal  upon  the  calendar  of  the  county  court  until  the 
return  of  the  juatlce'a  court  has  been  perfected  bv  the  filing  of  tha  amended 
return.     Where  the  coon y  court  before  the  GUng  of  thr '-■'   — 


„....„„ f,, and  by  the  mandate  of  §  8M  of  the  code,  it  acta 

mtnUUriaUg^  and  the  dismiasal  is  a  nuUHy,  and  a  mandamus  may  issue  in  like 
manner  as  if  the  appeal  bad  not  been  dUmisaed,  requiring  the  county  court 
to  proceed  to  Judgment   (The  Peoph  r.  CUnton  Crmnly  Judg»,  18  How. 

b.  Exceptions  and  mlinga  of  the  conrt  below  not  appearing  in  the  return 
cannot  be  brought  to  the  notice  of  the  appellate  court  except  by  compelling  a 
ftirther  or  amended  retum  {Hyiand  t.  SMrman,  3  £.  D.  Bmith,  235). 

Where  the  retum  of  a  Justice  on  appeal  Mled  lo  show  in  what  manner 


he  had  disposed  of  a  material  queation  touching  the  admissibility  of  evidence, 
the  case  was  ordered  lo  stand  over  for  a  further  return,  upon  the  coming 
in  of  which  a  final  decision  waa  rendered  {MaOheiM  t.  JVwM,  S  S.  D.  Smith, 


Bee  note  to  section  801,  and  nde  68. 

§  363.  [314.]  Existing  suits.  Justice  dead,  insam,  or 
absent. 

If  a  JQBtice  of  the  peace,  whose  judgment  is  appealed  from, 
shall  die,  become  insane,  or  remove  from  the  State,  the  appel- 
late court  may  examine  witnesses  on  oath,  to  the  facrs  and  cir- 
cumstanoes  of  the  trial  or  judgment,  and  determine  the  appeal, 
as  if  the  facts  bad  been  returned  by  the  justice.  If  he  phall 
have  removed  to  another  county  within  the  State,  the  appellate 
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court  may  compel  him  to  make  the  return,  as  if  he  were  still 
within  the  coanty  where  the  judgment  was  rendered. 

a.  A.  retnm  to  &  eaUorari  mftde  bj  a  Jadge  who  was  out  of  offlce  before  tlM 
serrice  of  Uie  cerHarari  upon  htm,  beld  valid  (p7n«Mr  y.  D«v'M,  15  How.  470; 
The  l^uipie  t.  Otmcter,  6  Abb.  388 ;  Barrii  v.  ffAifn^,  0  How.  17B ;  OTerTUUug 
AfltT.  J«i(,4How.42B). 


§  364.  [315].  (Am'd  1862, 1863.)  Eeitting  waiU.  NiOio- 
ing  a^eal  for  hearing.  Zfumitsing  <^)peal  ^  not  hr&ughi  on. 
New  trial. 

If  a  retarn  be  made,  and  the  appeal  is  from  a  judgment 
where  a  new  trial  may  not  be  had  as  provided  by  this  chapter, 
it  may  be  brought  to  a  hearing  at  a  general  term  of  the  ap- 
pellate coatt,  upon  notice  by  either  party  of  not  less  than  eight 
days.  It  shall  be  placed  upon  the  calendar,  and  continue 
thereon  without  farther  notice  until  finally  disposed  of.  But 
if  neither  party  bring  it  to  a  hearing  before  the  end  of  the  sec- 
ond term,  the  court  ehall  dismiss  the  appeal,  unless  it  continue 
the  same  by  special  order  for  cause  shown.  If  the  appeal  ia 
from  a  judgment  where  a  new  trial  may  be  had,  it  may  be 
brought  to  a  hearing  or  trial  at  any  term  of  the  county  court 
at  which  a  petit  jury  shall  be  summoned  to  attend,  upon  the 
same  notice  as  provided  for  actions  in  the  supreme  court ;  at 
least  eight  days  before  the  court,  the  party  desiring  to  bring 
on  the  appeal  shall  serve  a  note  of  issue  on  the  cleric,  and  the 
clerk  shfdl  thereupon  enter  the  cause  on  the  calendar  accord- 
ing to  the  date  of  the  retnm.  And  the  provisions  of  this  chap- 
ter for  a  new  trial  shall  apply  as  well  to  appeals  heretofore 
taken  and  now  pending,  as  those  hereafter  ta  be  brought. 

b.  Frooeediiig  os  hearing  of  tqipeal — On  appeal  &om  a  Justice'B  court, 
tmder  sections  853  and  360,  the  appellate  court  must  hear  at  the  same  time 
and  piLGB  upon  all  the  questions,  both  [hoBC  of  error  in  law  and  of  error  in  bet, 
and  of  a  motion  £br  a  new  trial  {Cook  v.  Swifl,  10  Abb.  212;  18  How.  454). 
Where  the  county  court  reftued  to  hear  argument  upon  the  whole  caae,  at  the 
Bome  time  requMng  the  appellant  to  argue  his  motion  fbr  a  new  trial  befbre 
proceeding  wiu  the  case,  or  lose  the  beneat  of  It,  the  Bupreme  coart  revened 
the  judgment,  and  left  the  cause  pending  upon  the  appeal,  in  the  county  conit, 
to  be  proceeded  with  anew.    (Id.) 

ft  The  judgment  appealed  from  will  be  reversed  by  deikult,  if  (he  respond- 
ent does  not  appear  to  axgue  the  appeal  (Wldtnty  t.  Bayard,  2  B&a±  SS4). 

d.  Where  notice  of  hearing  baa  been  given  bj  the  appellant,  the  respon- 
dent may  move  for  an  affirmance  of  the  judgment,  tx  parte,  although  he  has 
given  no  notice  of  argument  (Gonatant  v.  Ward,  1  CaL  S33 ;  Tbwn^md  v. 
Keenan,  per  Hilton,  J.,  IS  Mardi,  18GB)! 
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§  865.  [316.]    (Am'd  1849.)    Mdsiing  suits.     To  he  heard 
■  on  original  paj>ers. 

The  appeal  Bhall  be  heard  on  the  origiual  papers ;  and  no 
copy  thereof  need  be  fnrnished  for  the  use  of  the  coart. 

§  366.  [317.]  (Am'd  1849,  1851,  1862.)  Esuttin^  swUe. 
Searing  on  a^eal.  Judgment  on  of^eaL  Error  in  fatA. 
Judgment  by  defatUt.    New  trial. 

Upon  t)ie  hearing  of  the  appeal,  the  appellate  conrt  shall 
give  judgment  according  to  the  jostice  of  the  caae,  without  re- 
gard to  technical  errors  and  defects  which  do  not  affect  the 
merits. 

In  giving  jadgment,  the  court  may  afBrm  or  r«veno  the 
jndgment  of  the  conrt  below,  in  wliole  or  in  part,  and  as  to 
any  or  all  the  parties,  and  for  errors  of  Uw  or  fact. 

If  the  appeal  is  founded  on  an  error  in  fact  in  the  proceed- 
ings, not  Meeting  the  merits  of  the  action,  and  not  within  the 
knowledge  of  the  jnstice,  the  court  may  determine  the  alleged 
error  in  fact  on  aBidavits,  and  may  in  its  discretion  inquire 
into  and  determine  the  same  upon  examination  of  the  witnesses 

If  the  defendant  failed  to  appear  before  the  justice,  and  it  is 
shown  by  the  affidavits  served,  by  the  appellant  or  otherwise, 
that  manifest  injustice  has  been  done,  and  he  satisfactorily  ex- 
cuses his  default,  the  court  may,  in  its  diacretioa,  set  aside  or 
suspend  judgment,  and  order  a  new  trial  before  the  same  or 
any  otlier  justice  in  the  same  county,  at  such  time  and  place 
and  on  such  terms  as  the  conrt  may  deem  proper. 

Where  a  new  trial  shall  be  ordered  before  a  justice,  the  par* 
ties  must  appear  before  him  according  to  the  order  of  the  court, 
and  the  same  proceedings  must  thereupon  be  bad  in  tbeaction 
as  on  the  return  of  a  eummooB  personally  served.  If  the  ap- 
peal shall  be  from  a  judgment  in  which  a  new  trial  may  be 
had  as  in  this  chapter  provided,  the  court  shall  proceed  to  the 
hearing  of  the  cause,  if  the  issue  joined  before  the  jnstice  was 
an  issue  of  law,  or  to  the  trial  thereof  by  jury,  if  such  issue 
was  upon  a  question  of  fact 

1.  If  the  issue  joined  before  the  justice  was  an  iesne  of  law, 
the  conrt  shall  render  jndgment  thereon  according  to  the  law 
of  the  case ;  and  if  such  judgment  be  against  the  pleadings  of 
either  party,  an  amendment  of  such  pleading  may  be  allowed 
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on  the  utne  tenoB  god  in  like  case  as  pleadings  in  actions  in 
the  supreme  coart,  and  the  court  may  therenpon  require  the 
opposite  party  to  answer  such  amended  pleitding  or  join  issue 
thereon,  as  the  case  mav  reqoire  snmmarily. 

2.  If,  upon  an  appeal  in  an  issae  of  lav,  the  court  should 
adjudge  the  pleading  complained  of  to  be  valid,  it  shall  in  like 
manner  reqnlre  the  opposite  party  summarily  to  answer  such 
pleading  or  join  iseue  thereon,  as  tjie  case  may  require. 

S.  Upon  an  issue  of  fact  being  bo  joined,  the  court  shall 
proceed  to  hear  the  same  tried  by  a  jury  in  the  same  manner 
as  issues  joined  in  the  supreme  court. 

4.  Every  issue  of  fact  so  joined  or  bronght  npon  an  appe^ 
shall  be  tried  in  the  same  manner  aa  in  actions  commenced  in 
the  supreme  court. 

5.  The  court  shall  hare  iha  same  power  over  its  own  deter- 
minationa,  the  verdict  of  the  jury,  and  shall  render  judgment 
thereon  in  the  same  manner  as  the  supreme  court  in  actions 
.pending  therein. 

6.  Either  party  may  more  for  a  new  trial  in  said  court  on  s 
case  OF  exception,  or  otherwise,  and  such  motion  may  be  made 
before  or  atter  Judgment  has  been  entered ;  and  the  provisions 
of  this  act  in  relation  to  the  proceedings  on  receiving  tbe  ver- 
dict of  a  jury,  exceptions  to  the  decisions  of  the  court,  making 
and  settling  case  and  exceptions,  motions  for  new  trials,  and 
making  up  the  judgment-roll  in  Uie  supreme  court,  are  hereby 
made  applicable  to  all  appeals  brought  up  for  trial  as  in  this 
chapter  provided. 

a.  EbEasptlon  not  neoa— bit-— In  ^  Justice's  court  no  exception  Ib  neces- 
sary  to  secure  the  right  to  appeal,  obtecUon  is  sufflcleut  (JCmcA  t.  Bnwn,  4 
Abb.  19).    And  where  vMimoe  olfered  on  a  trial  before  a  JusUce  is  objected 

to  Hucl  excluded,  and  neither  the  grounds  of  the  objection  nor  the  olyect  of 
the  proof  la  staled,  and  the  court  on  appeal  am  see  that  a  ^ood  objecticn 
might  have  been  taken,  it  trill  presame  that  Um  proper  ol^ectwn  was  taken 
nod  the  dedslon  below  made  upon  Chat  ground  (BAotet  t.  SaelceU,  15  Barb. 

Only  th*  defeota  Mt  ont  In  t^  oodoe  oan  bs  coaddnad  on  tbe 

.jpeal  {£«  7,  aehmm,  6  Abb,  183 ;  Dufa  v.  T/u>mp»on^  K  D.  Smith.  178: 
Snth  T.  Dmni»on,  14  How.  807 ;  Damb  t.  Hej^an,  8  E.  D.  Smith,  8 


ippeal  {£«  7,  SoAm«a,  6  Abb,  183 ;  Dufy  v.  Tlumpton.,^  E  D.  E 

Stiift  T.  DeniUton,  14  How.  807 ;  Damb  t.  HoWman,  8  E.  D.  Smith,  361 ;  Darbji 

r.  HanjMi,  S  Abj).  ISO ;  &tm  v.  Drinker,  2S.  D.  Smith,  402 ;  Meim  t.  W«^, 


lid.  7%). 

c  'What  qnaationa  are  reivlewttbis  oa  appeal — As  a  general  rule,  the  court 
npon  t^peals  fh>m  inferior  courts  disregards  oil  objections  not  taiieii  at  the 
trial,  nor  diitinctl;  specified  in  the  notice  of  appeal  {Detmond  v.  Bice,  1  Hil- 
ton, 581).  An  exception  to  this  rule  was  made  where  the  plaintiff,  witbont 
pving  tlie  bond  required  bv  [he  cerised  statutes,  recovered  Judgment  on  two 
negotiable  notes  which  had  been  lost,  imd  no  objection  to  his  recovery  on 
that  ground  was  made  at  the  trial    Held,  nevertheless,  that  the  giving  a 
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bond  wu  It  prt-nmtitUe  to  any  recovery,  anS  the  retam  not  Bhowlnf  afflrm- 
tUrely  Oint  a  bona  vas  givea,  the  judgment  must  be  reveraed.  (Id.) 

a.  The  refusal  or  a  justice  to  allow  an  Rmendment  of  a  pleading,  If  in  any 
caee  a  ground  of  appeal,  can  only  be  so  wlien  no  injustice  would  result  fhiiu 
granting  the  application.  Where  a  motion  was  made  upon  Uie  trial  to 
amend  an  anawer.  bo  as  t«  add  a  new  defence ;  held,  on  appeal,  that  it  was 
properly  refused  (raawuifl  t.  Hats,  ]  Hilton,  58).  It  is  improper  for  a  jus- 
tice to  allow  an  amendment  in  an  action  for  Talse  imprisonment,  by  adding  a 
count  for  malicious  prosecution  i  Waid/teim  t.  SkR^,  1  Hilton,  45). 

b.  Otiijection  to  questiona  aa  leading  should  specify  the  ground  of  olgection, 
BO  that  the  form  of  the  question  may  be  altered  accordingly^  otberniae,  tlie 
objedjon  will  not  be  conudered  upon  appeal.    (ItL) 

e.  Whether  the  justice  of  a  difilrict  court  may  open  a  Judgment  rendered 
by  iiii"  on  default  throuKh  mistake,  is  doubtful ;  but  if  such  a  judgment  be 
opened  by  consent  of  ue  p«rties,  and  tbe  cause  tried  upon  its  meriie,  and  on 
such  trial  a  judgment  similar  to  the  one  previously  entered  be  rendered,  it 
will  not  be  denned  irregular,  where  it  can  be  seen  that  the  evidence  Juetified 
the  conclnmon  arrived  at  by  the  justice;  and  the  power  of  the  justice  to  open 
the  default  and  proceed  with  the  tfial,  will  not  be  inquired  into  on  appeal 
(Smtn&m  v.  Levy,  1  Hilton,  2S1). 

&  Objeclions  staled  on  the  argument  of  an  ippeal,  but  not  contained  in 
the  nouce  of  appeal,  will  not  be  conwdered  [Moore  r.  BomerimiylM,  1  Hilton, 
IdS). 

«.  The  decisions  of  tbe  marine  court  npon  questions  respecting  its  practke, 
and  not  affecting  the  merits  of  the  action,  are  not  the  subject  of  review  in 
Uie  common  picas  (Broton  v.  Jonei,  1  Hilton,  204).  Hot  are  matters  resting 
in  the  discretion  of  tlie  court  below  reviewable,  unless  they  a&ct  the  suit- 
stantlai  rights  of  the  parties,  although  returned  by  the  justice  as  part  of  thfl 
proceedingH  in  tbe  cause  (Mitchell  v.  MenkU,  1  Hilton,  142). 

/.  Tbe  common  pleas  will  review  the  decision  of  a  justice  of  a  district 
court,  denying  a  Jury  tiiti,  although  no  exception  to  the  decision  was  taken 
(J/«eA  V.  BTotim,  1  Hilton,  287). 

ff.  An  appeal  will  not  lie  to  the  common  pleas  from  a  judgment  of  tbo 
general  term  of  the  marine  court,  merely  reversing  a  judgment  rendered  by 
one  of  its  Justices,  without  ordering  a  new  trial,  or  giving  final  judgment, 
or  in  any  way  determining  the  lights  of  the  patties  la  the  actiou.  If  an 
appeal  is  taken  in  such  a  case,  it  uionld  be  dismissed,  and  tJie  return  sent 
back,  that  a  proper  judgment  may  be  rendered  (Bona  v.  JuUMi,  or  JeMen,  9 
Abb.  193;  17H0W.  888> 

A.  Where,  in  the  marine  court,  judgment  was  ordered  at  special  term,  sub- 

!ect  to  fte  opinion  of  the  court,  at  general  term,  and  the  general  term  gave 
udgment  for  tbe  plaintilT,  on  appeal  it  was  held  that  the  judge  should  have 
saspendcd  judgment  at  spedal  term,  subject  to  the  opinion  at  general  term 
(EdgerUm  v.  mtiBtrald,-^  Abb.  193,  iwU). 

i.  On  appeal  from  a  Justice's  Judgment,  the  appellate  court  Is  restricted 
to  the  issues  framed  in  Uie  court  below  (B-)a  v.  Hamilion^  3  Bsrb.  608).  But 
the  appellant  may  show  the  court  below  hed  not  jurisdiction,  although  the 
pohit  was  not  raised  below  (WiOini  v.  Wheelsr,  28  Barb.  66S). 

j^  Wbat  qaeetioua  are  not  reviewable. — The  court  will  not  review  on 
appeal  the  propriety  of  an  amendment  granted  on  the  appellant's  motion 
(On»r  V.  Grouman,  4  E.  D.  Smith,  413).  A  decision  on  the  relative  credlHl- 
Jty  of  two  opposing  witnesses  (MeLavgfiUn  v.  Barnard,  2  E.  D.  Smith,  873 ; 
iftim  T.  Wolf,  1  id.  72).  Or  on  the  competency  of  a  witness  to  testify  as  an 
eipert  (Wiggin*  v.  WaSaee,  19  Barb,  838).  Or  a  question  on  the  form  of  the 
complrint  m  the  court  below  {Jfeff  v.  Glvie,  12  Barb.  466 ;  see  CmAtnyAom  v. 
PhiOipi,  1  E.  D.  Smith,  416),  A  decision  on  a  motion  to  dismiss  the  summons 
for  variance  between  that  and  the  complaint  (Biiian  v.  Jaiui,  8  Abb.  60). 

k.  'Wliat  ob>i*otlona  oannot  be  taken  for  iba  fiist  time  on  appeal— A 
pvty  cannot  olfject  Ibr  the  first  time  on  appeal,  that  a  question  put  to  a  wit- 
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new  was  Icsding  (AOneit  t.  Aitv,  4  £.  D.  Smith,  478 ;  Acmm  t.  fUkt,  7  Abb. 
419).  Or  thftt  when  the  alkgeil  liaMtltf  aroee,  Bhe  wm  a/«BW  enwrt,  without 
having  set  up  that  defence  in  tier  answer,  or  raised  the  ol^jectian  when  the  &ct 
appeared  on  the  trial  {Cattree  v.  GareUe,  4  E.  D.  Smith,  425).  Or  thai  there 
was  no  fonnsl  proof  of  tlie  issuing  ofletters  of  adniinist  ration  to  tbe  plaintiff 
suing  as  an  administrator  {DonoKae  v.  Henry,  4  E.  D.  Smith,  1S2J.  That  cer- 
tain evidence  was  incompetent  or  inadmissibie  {IbmiUierf.  Wemieki,  3irf.  310: 
Ramuy  v.  Qieyane.  8  id.  09).  That  Uierc  was  a  misjoinder  of  parties  plaintiff 
(TilMtlt  V.  Pei^,  S4  Barb.  39).  Or  a  non-joiniler  of  defendants  {Avogardo  y.  BuIL 
4  E.  D.  Bmith,  384).  Or  that  after  tlic  Jury  was  sworn,  the  Justice  permitted 
some  of  them  to  withdraw  and  otheis  to  be  substitated  {Cook  t.  Hitter,  4  E.  D. 
Bmith,  258).  Or  to  the  competency  of  a  witness  {Fran  t.  Timpton.  id.  278). 
And  reneraily  a  party  cannot  on  appeal  Insist  on  an  objection  wliich  might 
have  Deen  and  was  not  talien  in  the  court  below  [Duffi/  v.  Thomptan,  4  E.  D. 
Bmith,  178) ;  which,  if  taken  at  the  trial,  might  have  been  obviated  by  the 
respondent  (Bunt  t.  Bohokea  Load  and  ImproBtmeni  Co.  1  Hilton,  161 ;  Lee  y. 
BcAmidC  id.  S8T>  Thus,  the  appellant  cannot  insist  for  the  Jirtl  Him  on  an 
appeal  from  the  Jndgment,  that  a  question  to  a  witness  was  improper  because 
he  was  not  shown  to  be  an  expert  (UutU  t.  Hoboken  Land  and  Imprwement  Co. 
1  Hilton,  161).  Nor,  in  an  action  by  seveml  plaintiffs  as  partners,  for  goods 
sold  and  delivered,  can  tlie  defendant,  on  tlie  appeal,  avail  himself  of  lite  objec- 
tion Uiat  the  plaintiSs  omitted  to  prove  their  partnership,  the  omission  not 
having  been  pointed  oat  on  the  trial  (WJiitlodc  v.  Bueno,  1  Hilton,  72) ;  and 
generally  objeclionB  not  taken  in  the  court  below  cannot  be  taken  on  the 
appeaHlTiiJIantv,  £ru^,  4Barb.361;  .4tultn  v.  Buma,  IS  iii.  S4S ;  Wei&rook 
T.2teui?ifl«,aiid.6(B;  JHo,  y.  flbifenieei,  19  id.  664 ;  SmilA  T.  Ba,  23  id.  066). 
On  the  appeal  the  appellant  cannot  object  to  the  form  of  the  complaint  (X^ 
V,  Oltiie,  13  Baib.  486). 

b.  Objection  that  Judgment  Is  against  w«l^t  of  ervldenoe,  irtian  appco- 
ptlate. — The  objection,  that  a  Judgment  is  against  the  weight  of  evidence,  is 
only  appropriate  to  the  case  of  conflicting  testimoDy  unlaLrly  weighed,  and  is 
not  proper  in  the  case  of  a  Judgment  which  U  erroneoiia  for  the  want  of  eri- 
dence,  or  for  being  contrary  lo  evidence  {Lee  v,  SiAmidt,  6  Abb.  188). 

e.  VPlian  the  court  will  oooalder  defeucea  to  have  been  waived.— The 
appellate  court  may  presume  a  party  has  waived  any  defence,  he  mav  waive, 
where  the  point  is  not  taken  either  by  the  pleadings  or  at  the  trial  {(lattree  v. 
Oatelle,  4  E.  D.  Smith,  425).  And  is  not  spewed  In  the  notice  of  appeal  (Duffj/ 
T.  Thompini,  id.  178). 

d.  Wliat  obJvoUoua  are  vralved  by  pleading  to  tbe  merits. — An  oljec- 
tion,  that  there  is  a  variance  lietwcen  the  cause  of  action  stated  in  the  sum- 
mons, issued  from  the  marine  or  district  courts,  and  tbe  complaint,  Is  matter 
In  abatement,  and  Is  waived  bypleadintr  to  tbe  merits  (Bondman  v,  filpmSb,  4 
E.  D.  Smith,  468  -.AridTeiB*  v.  TAorp,  1  id.  615 ;  XHn  v,  Suaell,  3  id.  803  and 
furfn;  QoHlingv.  BrooeA,  1  Hilton,  4S  Broany.  Jorwi,  8  Abb.  60;  see  however 
Bvxet  T.  TiitUe,  4  Kernan,  465).  An  objection  that  defendant  was  improperly 
sued  by  a  short  summons  (IngenM  v,  QHliet.  8  E.  D.  Smith,  119),  or  by  warrant 
(J)empgeji  t.  Paige,  4  id.  218),  an  obiection  that  there  is  a  variance  between  the 


or  a  defect  in  the  process  [Aldrich  v.  Keteiiam,  3  K  D.  Smith,  S77). 

«.  What  may  be  waived. — The  defendant  may  waive  the  defence  of  COTW- 
ture  (Cattree  v.  Qav^,  4  E.  D.  Smith,  425),  or  that  plaintiff  auine  as  adminis- 
trator has  not  proved  any  grant  of  letters  to  him  (ZMn^Au^  v.  J&nry,  4  £.  D. 
Smith,  162),  or  that  ^aintiff  suing  as  assignee  has  not  proved  the  assignment 
to  him  {A'uxfin  t.  Buna,  18  Barb.  643);  that  an  instrument  was  admitted 
withont  calling  the  attesting  witness  {Banney  t.  Oman,  8  R  D.  Smith,  SB). 

/  Heveranl  forwimtof  evidenoe  to  aappoit  Judgment.— Tbe  appellate 
court  will  orderareversal  where  there  is  no  evidence  to  support  theju^ment 
whether  defendant  appeared  on  the  trial  or  not,  in  actions  in  which  the  plain- 
tiff baa  to  prove  his  case  (Kaeaon  y.  MW»,  8  How.  377 ;  Cartar  t.  DiObaore,  2 
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BuidSSS;  ASmrUtT.  MeCTvady,  2  E.D.Bmitii.^;  Wiley  r.  Biatw^  Barb. 
OOB ;  Oaa*gan  t.  Ma,  18  How.  06 ;  13  id.  490 ;  Jtmea  v.  PndJtam,  S  E.  D.  Smith, 
166;  Aav.  DmJIw,  Id.160;  Btgy.  aLeaTy,2\d..dSli\  Sunt  v.  WeHendt,4ia. 
430  i  SloTj)  V.  Btvbult,  id.  4641,  Bot  where  the  defendant  doea  net  appear  m 
the  conrt  below,  the  court  will  not  be  utute  to  discover  defects  Is  evidence 
where  it  appeannoiiijuaticaliu  been  done  (JfajK>r^itr.  T.Y.^cUi.S  £.  D. 
Smith,  IM). 

a.  Rmrnval  for  admltUiiB;  Illesnl  Matlmon;. — The  court  vriU  reverse  a 
Judgment  for  the  cause  that  Illegal  teatimony  influencing  the  deci^n  has  been 
admitted,  except  in  a  very  clear  case  that  no  iniusUce  has  been  occaaioDed 
(Jfo^n  r.  Eagle,  1  E.  D.  Smith,  SIS). 

b.  Where  evidence  erroneousl;  admitted  t«ids  directly  to  establish  t^e  plein- 
tSSte  case  although  the  issue  might  have  been  determmed  In  the  same  waj 
upon  the  other  testimonj,  the  error  is  not  a  ta-Jinical  one.  but  affects  the  mer- 
Ita  and  canDiit  be  disregarded  in  reviewing  the  Judgment  [HaJmy,  VanDoren, 
1 K  D.  %niOi,  411).  Bat  fbr  admitting  or  rejecting  testimony  which  the  court 
can  see  could  not  affect  the  result,  the  court  wilt  not  reTcrse  {Harper  v.  Ltal, 
10  How.  276 ;  Ftnee  v.  Ooh,  1  Cal.  869) ;  nor  will  it  reverse  where  the  retnni 
shows  a  spet^  finding  of  fact  upon  eufilclent  evidence,  exclusivelj  of  testi- 
mony objected  to  ana  improperlj  received,  and  such  finding  is  expressly  and 
solely  placed  upon  such  proper  evidence  {Martin  v.  Oarrell,  4  B.  D.  Smitli, 
846).  Although  on  appeal,  the  coiut  may  be  of  opinion,  that  evidence  wliich 
bos  been  improperly  rejected  in  the  court  below,  would  uot  have  chan^d  the 
verdict  of  the  Jury,  yet,  if  it  might  have  influenced  their  minds  in  considering 
the  fiicts.  and  was  competent,  tlie  court  is  not  at  liberty  to  overlook  the  erro- 
neous rejection  and  affirm  the  judgment  {MeASMer  v.  Sfxtoa,  4  E.  D.  Smith, 
41).  And  where  improper  testimony  is  received  In  the  court  below,  which 
not  only  may  have  Influenced  the  judgment,  but  which  the  return  in  termt 
states  wss  taken  into  consideration  iu  finding  the  facts,  the  appellate  court 
cannot  disregard  the  error,  although  there  appears  to  be  evioence  in  the 
cause  which  would  have  been  sufllcient  to  sustain  the  same  finding,  had  tlie 
illegal  testimony  been  rejected  {Btlden  v.  Nicolas,  ^  ^-  ^-  Smith,  14). 

e.  Renreraal  In  other  oaaaB.— A  judgment  will  be  reversed  for  an  error  in 
excluding  proper  and  material  evidence  {Raymond  v.  Rtchardeon,  4  E.  D.  Smith, 
171)  L  or  where  the  damages  are  obviously  excessive  {Althmite  v.  RiaAd.  847 ); 
or  for  improperly  nonsuiting  a  plaintiff  {Oregory  v.  Trainar,  4  E.  D.  Smith, 
68 ;  see,  however,  BauUi.oeek  v.  Oitti^,  7  Abb.  421 ;  ante,  p.  692,  e;  or  for  not 
non-Buiting  a  plaintiff  suing  by  ashort  summons  without  giving  security  (JB«* 
■Y.Stone,  9  Barb.  SO;  (or  for  the  Justice  omitting  to  wait  an  hour  after  tlie  tims 
when  Uie  summons  was  retumsble  before  proceeding  in  the  cause  (t£);  or 
when  the  Judgment  is  against  the  clear  weight  of  evidence  {Heim  v,  Wotf,  1 E. 
D.  Smith.  72).  And  where  the  testimony  is  direct,  unequivocal  and  consist- 
ent, and  the  witnesses  stand  unimpeached  and  uncontradicted,  tlie  court  below 
cannot  imreasonably  discredit  them ;  and  if  it  does,  the  jugdment  will  be  re- 
versed for  that  cause  (JiK^  v.  Darrin,  8  Al  GS6 ;  Saker  v.  BoTutUd,  2  Hilt<H), 
897 ;  or  the  judgment  wilt  be  treated  as  founded  on  some  erroneous  view  of 
the  law  applicable  to  it,  and  reversed  on  that  ground  {OoldtmitA  v.  Obermeitr. 
8B.D.  Smith,  121). 

d  Rerenal  for  errors  offset  not  appearing  on  the  reoorcL— The  words 
errort  of  fad,  as  used  In  this  section,  have  no  reference  to  an  erroneous  finding 
of  the  court  or  jury  upon  the  evidence,  but  it  refers  to  those  errors  of  fact  not 
appearing  firom  the  record  or  evidence,  such  as  the  infency,  coverture,  Ae-,  of 
some  of  the  parties  who  have  not  properly  appeared  {Ka»oa  v.  MiB»,  8  How. 
877 ;  Bigdoa  v.  fSandert,  23  Barb.  147 ;  and  see  Adtit  v.  Wiimn,  7  How.  64 ; 
Surd  V.  Seeman,  8  id.  256).  On  such  appeals  affidavits  are  necessarily  received 
to  "  show  Uie  commission  of  the  error  in  fact,  not  aftectine  the  merits  and  not 
within  the  knowledge  of  the  justice  "  {Beebe  v.  Bobertt,  3  E-  D.  Smith,  195). 

«.  Where  a  summons  was,  during  the  absence  of  the  defendant  from  home, 
■erred  upon  his  son  and  returned  by  tlie  constable  personally  served,  and  the 
Justice,  without  any  abearance  by  the  defendant,  rendered  jtjdgment  for  the 
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pklntlff,— held  tbid  the  Judgment  might  be  reveraed  on  ap^l,  ca  the  error 
as  to  the  service  being  clearly  shonn  to  the  appellate  court  (FVtek  y.  Devlin,  IS 
Barb.  47 ;  see,  howerer,  CarroU  v.  OoMr.,  2E.D.  Smith,  S7e :  pott,  p.  T10,i). 
Where  a  non-rcBideiit  was  sued  by  a  loni  sammoita,  on  the  retum-daj  hie 
appeared  before  the  Justice  and  stated  be  did  not  appear  in  the  action,  but  Kb 
tended  only  to  inform  the  court  he  waa  a  non-resident ;  he  did  nothing  more, 
and  left  the  fonrt.  The  plaintiff  took  Judgment.  On  the  appeal  to  tbo 
conntj  court,  defendant  offered  affldaviU  to  show  his  non-residency ;  that 
ooort  reiecied  them,  and  affirmed  Uie  Judgment  On  appeal  the  suptcme 
couit  held,  that  the  affldavils  should  have  been  recriyed,  and  rereraed  the 
Judgment  of  the  coontv  court  and  of  the  J  oatice  ( WiSim  V.  WlMitr,  8  Abb.  110 ; 
17  Bow.  98). 

a.  When  the  jndgmDnt  wrfll  not  bo  rmrarMd.— A.  Judgmrat  will  not  be 
disturbed  on  the  ground  of  the  reception  of  immaterial  tesUmony,  where  the 
groundof  the  alleged  Immaterialitr  la  that  the  &ct  Intended  to  be  proved 
thereby,  is  already  sufflcienlly  established  by  other  evidence  (Craru  v.  Hard- 
man,  iK  D.  Smith,  448) ;  nor  for  permitting  an  improper  answer  to  be  ^veo 
by  a  witness,  there  being  enough  to  sustain  the  Judgment  without  such  answer 

iBudc  V.  Walerimry,  13  Barb.  IIS^ ;  nor  on  the  ground  that  it  ahould  be  mors 
»vorabIe  than  it  Is  lo  the  party  who  has  not  appealed  {/bWn*  v.  Codman,  4  E. 
D.  Smith,  318 ;  OUamer  v.  WhtaUm,  3  id.  832) ;  norfor  a  variance  bclween  tba 
pleading  and  proof  where  no  Injustice  has  been  done  {Briggi  t.  Evan*,  1  id, 
ISO);  nor  for  disregarding  testimony ;  for  it  is  competent  for  a  juatice  to  en- 
tirely disregard  the  testimony  of  a  witness,  if  his  manner  of  testifying  and 
other  circumstances  developed  in  tlie  case,  render  him,  in  the  opinion  of  the 
court  below,  unworthr  of  belief  (Votwhue  v.  Henry,  4  E.  D.  Smith,  162) ;  nor 
where  there  Is  a  conflict  of  testimony,  except  m  cases  of  erideot  mistake,  pre- 
judice, passion  or  partiality  (Dempiey  t.  Paigt,  4  E.  D.  Smith,  218 ;  Pearmm  v. 
Piike.  7  Abb.  41 B ;  Oaicnipfou  v.  KeleJtvm,  8  E.  D.  Smith,  176 ;  JRfaOTi  v.  Coat, 
id.  353  i  Eailon  v.  Smith,  I  id.  819 ;  Kattim.  t.  MUU,  8  How.  877 ;  Carta-  v. 
DnUimare,  2  Sand.  333 ;  Bennea  v.  BmU,  18  Barb.  347 ;  MendeU  r.  ^VencA,  2 
Hilton,  178;  Fearmm  v.  .fUto,  id.  148;  Jtatimi  v.  ftiw^ml,  35  How.  465) ; 
although  the  appellate  court  may  conuder  thai  a  different  finding  would  have 
been  warranted  (FOaoni  v.  HeruleTgoR,  2  £.  D.  Smitli,  146 ;  Bigtote  v.  Sandert, 
22  Barb.  147 ;  WOeg  v.  Slater,  id.  SDG) ;  nor  for  admitting  irrelevant  testimony 
(Spencer  v.  Saratoga  R.  B.  Co.  13  Barb.  383;  Earper  v.  i«ri,  10  How.  37«; 
nreee  v.  G^,  1  CaL  SOS).  Nor  is  it  ground  for  reversal,  that  there  is  an  error 
to  the  prejudice  of  a  party  who  has  not  appealed  (Robbin*  v.  Godman,  4  E.  D. 
Bmith,  816 ;  OlattTier  v.  W/ieaton,  2  id.  352 ;  Orter  v.  Qmtsman,  4  id.  443) ;  or 
that  additlonfU  evidence  was  admitted  afler  the  parties  had  once  rested,  but 
before  the  case  had  been  JiruiMy  submitted,  and  while  the  parties  and  their  wit- 
nesBca  were  all  present  (Harpd  v.  Ourtu,  1  E.  D.  Smith,  78 ;  Lambert  t.  Sedy, 
S  Hilton,  429) ;  or  that  the  justice  refused  to  allow  additional  evidence  to  be 
given  after  a  motion  for  a  nonsuit  iEeed  v.  Barber,  8  Code  Rep.  ISO) ;  or  refus- 
ed a  motion  to  a<youm  {Irroj/  v.  JfaiMn,  4  E.  D,  Smith,  88).  And  tbe  mere 
&ct  thut  it  was  proved  that  a  fbrmer  trial  had  been  had  between  the  same 
parties,  when  the  return  does  not  show  how  such  trial  terminated,  will  not 
wansnt  the  reversal  of  a  Judgment  for  a  plaintiff  upon  an  Issue,  on  a  plea  of 
"former  Judgment"(iforrt«v.  Ifftttefeod,  id.  S?9). 

b.  A  Judgment  will  not  be  reversed  because  of  the  admtsdoD  of  immaterial 
evidence  at  the  trial,  when  it  can  be  seen  that  no  harm  resulted  f^Dm  the  ad- 
mission {Afoore  v.  Somerindyke.  1  Hilton,  19»).  Nor  will  ajudgment  be  revers- 
ed for  a  defect  in  the  complaint,  although  such  as  would  nave  been  good 
ground  of  demurrer,  when  such  defects  were  supplied  by  the  evidence,  and  no 
barm  has  been  occasioned  by  such  defect  (Mayirr  of  If.  Y.  v.  Qreen.,  1  Hilton, 
893).  A  Judgment  will  not  be  reversed  where  the  cause  was  tried  upon  the 
assumption  of  Uie  existence  of  a  fhct  which  was  not  proven,  but  which  was 
incumbent  on  the  plaintiff  to  have  shown,  and  might  hare  been  established  IT 
objection  had  been  taken  at  the  trial  {Lee  v.  Sehnadt,  1  Hilton,  537).  Nor  will 
ajudgment  be  reversed  for  defect  of  proof!  when,  If  objection  bad  ^'^'O-  taken 
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at  the  trial.  It  could  or  miglit  bxre  been  oliviated.  (iit;  see  Flage  t.  ititoot- 
«r^,  Se  Barb.  BBZ). 

a.  Where  the  action  was  for  a  conrerBlon  of  chattels,  and  on  the  trial,  the 
plaintiff  amended  the  complaint  by  adding  the  worda  "  waiving  the  tort  and 
clalmingjudginent  in  assumpsit,"  and  Clie  evidence  showed  a  cause  of  action 
for  a  tort  onl;/,  held — the  defendant  not  having  been  mialed— no  ground  for 
roverging  a  judgment  for  the  plaintiff  (ZJouffWy  v.  Or<aier,9  Abb.  411). 

fr.  The  conrt  win  not,  on  appeal.  Interfere  with  the  finding  of  a  Justice  unleaa 
fbr  such  an  Dbvious  disregard  of  the  weight  of  evidence  as  to  create  a  convic- 
tion that  it  must  have  proceeded  from  passion,  prejudice,  corruption,  or  pal- 
pable mlstatce  ( Iraq/  v.  Harlinan,  1  Hilton,  £(50).  Where  the  justice  returned 
that  the  testimony  of  two  nf  the  defendant's  witnesses  was  given  in  a  manner 
to  deprive  it  of  nnj  weight,  the  appellate  court  revised  to  dbturb  the  judg- 
ment, although,  from  the  testimony  returned,  it  probably  would  have  come  to 
a  different  conclusion  as  to  tha  &.cta,  from  that  arrived  at  bv  the  Justice.  {Id.) 
The  conrt  refused  lo  reverse  a  judgment  in  an  action  for  damages,  suetalnea 
bv  a  nuisance,  on  the  groand  that  Uie  dunages  were  excessive  ((^tip*^  T.  Mur- 
jAv,  1  Hilton,  136). 

e.  The  judgment  of  a  district  court  will  not  be  reversed  on  the  ground  that 
the  court  below  allowed  an  amendment  of  the  complaint  boat  breach  of  con- 
tract lo  tort  {Doughty  V.  Oroaer,  9  Abb.  411). 

tJL  When  tho  jndement  wHl  b«  rararaad. — Where,  after  a  motion  for  a 
nonsuit,  the  defendant  supplies  the  omission  of  proof^  mil/  in  part,  Che  J  udgmenl 
Will  l>e  reversed  {Lambert  v.  SeOff,  17  How.  433). 

e.  On  the  day  to  whicb  the  action  was  ai^joumed,  the  jueHce  was  engaged 
in  the  trial  of  another  caiise.  Upon  the  plaintiff's  statement  that  the  defend- 
ant did  not  intend  to  appear,  the  Justice  suspended  the  trial  in  whicA  he  was 
engaged,  and  took  testimony  and  rendered  judgment  in  such  adjourned  case. 
Shortly  thereafter,  and  before  the  time  usually  allowed  by  the  Justice  before 
entering  judgment  by  debulC,  the  defendant  appeared  for  the  purpose  of  try- 
ing the  cause  held  t^t  the  Judgment  should  be  reversed,  the  Inqueat  having 
been  taken  out  of  the  usual  time,  in  consequence  of  plaintiff's  mis-statement 
iBeaeh  v.  JfeOinn,  1  Hilton,  33«). 

/.  It  se«ms  that  the  mere  fact  that  the  Justice  suspended  the  trial  of  one 
cause  to  take  an  inquest  in  another,  forms  no  objection  to  the  regularity  of 
the  Judgment  entered  on  such  inquest.    [Id) 

g.  The  failure  of  a  justice  of  a  district  conrt  to  ^ive  jud^ent  within  four 

Siow  eight]  days  after  the  cause  is  nubmitted  lo  him,  deprives  him  of  Juris- 
iction  and  renders  the  Judgment  a  nullity  (Wiieman  v,  Pariama  B,  B,  Co.  1 
Hilton,  800).  Whether  the  consent  of  the  parties  to  the  cause  extending  the 
Urns  for  giving  judgment  relieves  the  difficulty,  query  T    {Id.) 

K  The  practice  of  entering  Jud^ent,  proforvia,  by  stipulation,  uid  without 
prejudice  lo  the  rights  of  the  parties,  in  the  marine  or  a  district  court.  Is  im- 
proper, and  cannot  be  sanctioned  by  the  common  pleas.  In  all  such  casea 
the  Judgment  will  be  considered  final  and  conclu^ve  upon  questions  of  fact, 
unless  clearly  against  the  weight  of  evidence  ( Witui  v.Jf.  Y.  A  Erie  B.  B.  Go. 
1  Hilton,  2SS). 

S.  A  judgment  of  the  marine  court  will  be  reversed  when  the  action  has  been 
commenced  by  a  short  summons,  and  there  is  no  proof  returned  to  the  common 
pleas  of  the  deteudant'a  non-residence  {Datidaoa  v.  RaiAmore,  1  Hilton,  138). 

j.  An  in&nt  plaintiff  in  a  justice's  court,  appearing  hy  TMtri/riend,  instead  of 
by^unnliaR.if  erroneous,  can  only  be  taken  advantage  of  by  an  appeal  fTom 
the  Judgment ;  it  is  not  such  an  error  as  renders  the  Judgment  void.  Such  a 
ludgment,  until  reversed,  is  a  bar  to  another  action  for  the  same  cause  {WO- 
fenuny  v.  SdimaU,  1  HUlon,  263). 

k.  Where,  after  the  Justice  had  disposed  of  the  business  before  htm,  and  a 
defendant  who  was  in  attendance  asked  him  for  the  cause  In  which  he  had 
been  summoned,  and  waa  informed  by  ihe  Justice  that  he  had  no  such  cause, 
and  the  defendant  thereaptm  left  the  court — held  that  the  pldntiff  could  not 
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iA«rwudB  proceed  in  Uie  caoae  in  the  deftudsnt'a  ateeace  iMurVng  r.  OroU, 
1  Hilton,  11^ 

a.  A  Judgment  was  revened  because  it  was  rendered  vhlle  oouumI  was 
Bumming  up  and  before  he  bad  concluded  (JVentfos  t.  Sproffo*,  1  fiilLon,  128>. 

b.  Wbsn  Judginant  of  afiBiiauio*  will  be  rwkland^-The  Jndpnoit  will 
beofflnned  where  the  oqIt  ground  of  appeal  specifledin  thenotlceu  tbatit  ia 
against  Ian  and  evidence  {Let  v.  Bdamit,  0  AM).  188 ;  Derln  t.  Hamdn^  IS  How. 
^);  or  wbere  tlie  notice  states  the  objection  to  bethatthejadeincnt  U^onut 
Me  wigM  ofeeuUnee,  and  the  return  shqwa  no  such  defect,  al^ongh  it  abowa 
the  judgment  is  dereclive  for  want  oi  evidence  [id.) ;  or  where  the  return  ibows 
errors  sufficient  Co  aulhorize  the  reversal  of  the  Judgment  if  the  polnta 
bad  been  properly  raised  and  presented  for  decision ;  if  otherjiTDunds  of  error 
not  sufficient  to  aucbotize  a  reversal  are  stated  in  tbe  notice  (ArrAy  t.  ^nnm, 
IS  How.  33;  S  Abb.  150);  if  there  are  noother  grounds  of  error  ul^ed  in  tbe 
notice,  then  tbe  appeal  u  dismissed.  (M)  See  however,  J'bman  t.  Sbrman, 
(IT  How.  25S}. 

e.  Wben  tba  ooort  can  oni^  etBim  tbe  Judgment— Wliera  Oke  grottndi 
of  an  appeal,  prweculed  by  one  part;,  are  insuffldent,  the  appdlate  cmirt,  nn- 
less  Che  other  party  bw  also  sppealea,  can  onlr  afSrm  Uie  Judgment,  although 
the  case  would  haveJoBtified  a  recovery  for  alarger  amount  than  is  awarded 
intheJtKlgment((;iaMn«r  v.»'A«ati>n,3E.D.  Bmlth,  8SS).  Thus,  where  the 
plaintilf  had  Judgment  for  $S0,  fh>m  which  Judgment  the  defendant  ^oue  ap- 
pealed, the  appellate  < ■  ■"- — ■■■  ■■-- '  - ' -t  — .J  1---  1-- .-  t--  -™  .- 


jght  the  Judgment  shoold  have  been  for  $70  ii 


ateadofftSO;  but  as  tbe  plalnlilfhadnotanpealed.itwasheldthat  theappelhrte 
court  could  do  no  more  thanafflrm  the  juannent.  And  see  BCTrian  v.  Ohrulfad, 

14  id.  279).  On  an  appeal  troai  a  Justice's  J  udgment  for  the  plaintiS  in  an  action 
or  tbe  wrongftil  tleiention  of  personal  property,  the  groond  specified  in  tbe 
notioe  was,  Uiat  the  judgment  was  against  the  weight  of  evidence,  but  the  onlr 
evidence  disclosed  by  the  Justice's  return  was  that  of  a  witness  (br  the  ydaintifi, 
who  teslitled  as  to  the  value  of  the  property ;  and  it  did  not  appear  from  the 
return  tbal  any  evidence  was  riven  on  either  aide  as  to  the  detention, — lubi, 
that  upon  such  a  notice  the  judgment  must  be  afflrmad  (Lte  t.  Belutidt,  S  AU). 
I8S  ;  ants,  p.  704,  b). 

d.  Mistake*  can  only  be  oorreotod  I>7  a  rerenal  of  tbe  judgment — 
Wbere  a  justice  by  misteke  entered  judgment  for  %\3  instead  of  fW,  and  the 
defendant  would  not  consent  to  have  It  amended,  the  plaintiff  appealed.  It 
was  held  that  the  appellate  court  could  not  correct  tbe  error:  they  bad  power 
only  to  reverse  the  Judgment  {Bardy  v.  Seelge,  8  Abb.  108 ;  1  Hilton,  90 ;  and 
see  Bjmkar  v.  Laiton,  1  £,  D.  Smith,  410 ;  Edwardt  v.  I>reie,  2  uL  55 ;  contra, 
.^MiMv.  JTou;  15  Abb.  7;Z«WMT.  .^In,  11  Abb.  184;  2B1  ;  lil  How.  601;  90 
How.  96).  Where  ttoth  partlee  appear,  and  a  trial  is  bad,  the  court  cannot 
reverse,  except  for  error  (Story  v.  BMop,  4  K  D.  gmilh,  428).  Where  the 
judgment  appeared  to  be  plWly  erroueous,  being  in  form  egainet  two  defbnd- 
t  ants  when  the  return  showed  that  the  plaintiff  at  tbe  tri&l  ^sconlinued  as  to 
'one  of  Ihem,  the  court  doubting  its  power  to  correct  the  error,  reversed  the 
judgment  {Fimning  v.  Ltnl,  S  td.  20fl> 

«.  Badnoing  the  amoant  of  the  Judgment. — If  the  appellate  court  think 
the  judgment  is  for  the  right  party,  but  for  too  large  an  amount,  ssmilc,  it  can- 
not reduce  the  amount  {K/uiim  v.  JfiUi,  8  How.  877).  But  where  tlie  evidence 
wholly  fails  to  support  a  judgment  for  the  damages  awarded,  but  would  sus- 
t^n  ajudgment  for  aless  amount,  the  court,  on  appeal,  mav  suffer  the  plain- 
tiff to  retam  the  judgment  for  such  sum  as  appears  Just,  and  mav  reverse  as  to 
Iheeicras,  ifthe  pldnliff  soelect  (ia  Afoto  v. -4reA«-,4E.  D.  Smith,  48). 

/.  Power  of  the  oonrt  on  rsTersal  to  order  the  praptir  judgment — Where 
ajud^ent  of  one  of  tbe  lower  courts  is  reversed  on  appeal,  ^«ry,  whether  the 
court  has  the  power  to  go  ftirther  than  a  mere  reversal,  and  iive  the  Judgment 
which  should  have  been  awarded  below  (Prater  v.  Ciild,  4  E.  D.  Bmith,  343). 

jr.  New  trial— Power  of  the  court  to  order  where  defendant  appeOTed.— 
The  New  York  common  pleas  has  not  a  general  discretionary  power  to  older 
»  new  trial  upon  appeal  from  one  of  the  lower  courts,  merely  because  it  seema 
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not  U  the  trial  Lbink  it  neceeearj  [ 
Bdwardi  v.  Brmt,  S  id.  65). 

a.  ITew  trial — Power  of  tlia  court  to  ordsr,  where  deftadant  did  not 
^>p«ar,  and  manlfsot  inJusUoe  baa  been  done. — This  proririon  only  applies 
to  cases  where  the  defendant  does  not  appear  on  the  trial  (fiunA^r  v.  Lalmn,  1 
E.  D.  Bmitb,  410 ;  Bda-mix  y.  Dreu,  3  id.  S5 ;  Bauncm  v.  Grow,  i  id.  18;  Hunt 
WeHereM,  Id.  E3S],  Whether  when  defendant  doea  appear  at  the  return  Oi 
the  summons,  and  aftemarda  at  successive  adjoanunents,  but  finally  faiis  to 
Mtend  on  the  trial,  he  can  be  said  to  have  "fued  to  u)pear  before  the  Jostjce," 
— TiMry  {Bttbe  t.  Boberti,  S  id.  VH).  He  cannot  {WUUmu  \.  MeAulty,  id.  130). 
It  has,  howerer,  1>eea  held  that  if  a  defendant  honestly  bellerea  that  an  atyou  ~ 

meat  hu  been  agreed  upon  between  him  and  the  -■■-'--"•  ---•  ■ 

oTsuch  belief  la  induced  to  abeent  liimself  ftvm  tt 
•itation  for  It,  tills  ftuniahM  a  suffldent  excuse  tJ 
Craie,  18  Barb.  S87). 

b.  The  defendant,  to  entitle  himself  to  relief,  most  not  only  satisihctorily 
excose  bis  de&nit,  bat  he  moat  go  further.  He  must  ahow  that  manifeet  in- 
justice has  been  done.  A  bare  affidavit  of  merits  is  not  sufficient.  Facts 
must  be  atated  and  not  coDClusion^  to  enable  the  court  to  see  that  such  ini\ia- 
tice  exists  Urmi(n»v  T.  Oov,  18  Barb.  887;  Jtwlm-T.  CMj^n-,  2  E.  D.  Smith, 
135).  And  the  appellant's  (defendant's)  afSasTlt  merely,  will  not  be  Buffident 
when  contradicted  by  the  affidavit  of  the  plaintiff,  end  of  a  witness  who  proved 
the  claim  on  the  trial  [OoUtbgrger  y.  Homed,  2  B.  D,  Bmilb,  128).  Where  a  party 
seeks  to  procure  a  new  trial  under  such  circumstances,  he  should  fumUn,  In 
addition  to  his  own  affidavit,  the  testimony  of  a  witnees  to  establish  his  defence 
(OoOaiff^WV.  ifornetf,  3E.D.  Bmith,  128).  And  in  Van  Wyeky.  KcBy  (id., 
note  i) ;  Gardner  y.  WigU,  (3  id.  834) ;  SUkman  v.  Boiger,  (4  W.  236) ;  JUni  y. 
JoTta,  (id.  62)  ;  it  was  hdd  distinctly  that,  where  the  defendant's  affidavit  is 
nilly  uid  particularly  contradicted  by  the  affidavit  of  the  plaintiff  alone,  or  a 
disinterested  party,  the  defendant  must  be  corroborated  to  authorize  the  mart 
to  interfere  on  tlie  ground  of  "  manifest  injustice,"  except  perhaps  that  where 
the  defendant  states  bets  and  circumstances  showing  that  Iitjustice  has  been 
in  &ct  done,  and  that  such  fhcts  and  clrcnmstunces  are  within  the  knowledge 


{Lmt  V.  Jone*,  supra). 

e.  Whether,  when  the  default  Is  sufficiently  excused,  and  the  appellant's  affi- 
davits show  that  manifest  injustice  has  been  done,  counter-affldavlls  should  be 
received  from  the  reapondents,~T  {Oamp  v.  Btmiart,  3  E.  D.  Smith,  8S ;  LeiU 
T.  Jonti,  4  id.  92). 

d.  The  foct  that  the  defendant  vuttook  the  return  dav  of  the  summons,  may 
form  sufficient  ground  for  directing  a  new  trial  [OolMerg&r  y.  named,  3  £.  D. 
Smith  128 ;  Oardjier  y.  WigAl,  8  id.  834).  But  the  mere  fact  that  the  defeud- 
ant "  forgot  the  time  of  trial "  unaccompanied  by  any  circumstances  expl^nlug 
or  excusmg  his  fbrgetflitness  Is  not  satlsfectorily  excusing  his  default  ild.; 
BaB  y.  Jfandm-,  19  Uow.  468 ;  BeOt  y.  BoberU,  S  E,  D.  Smith,  194). 

e.  Where  it  was  shown  that  the  defendant  had  employed  an  attorney,  who 
•et  ont  for  the  court-room  in  proper  time  to  reach  there  at  the  hour  when  the 
tnmmons  was  returnable ;  that  he  was  delayed  In  the  street  by  another  client, 
and  arrived  Qfteen  minutes  after  llie  hour,  finding  that  the  cose  had  been 
called  and  a  default  taken,  but  that  the  plaintiff,  with  his  witness  and  counsel, 
waa  still  in  court,  and  refused  to  open  the  case,— it  was  hM,  tliat  the  defkult 
was  "  aatisfeclorily  excused  "  and  that  a  new  trial  should  be  ordered  npon 
terms  (Sefpnour  y.  Shnrn;  4  E.  D.  Smith,  109 ;  1  Abb.  412). 

/.  Where  a  defendant  liauded  the  summons  to  his  attorney,  who  promised 
to  appear,  but  being  called  from  town  placed  it  in  char^  of  another  atlor- 
nay,  and  llu  latter  having  lost  the  key  to  his  desk  wherein  the  mmmons  waa 
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depMited,  proc«eded,  uDder  a  miBtelien  ImpraadoD,  to  another  conrt;  Add, 
IliBt  the  delendftnt'e  delkult  wu  lufficlentlr  excuMd  {Lent  v.  Jtma,  4  £.  D. 
Btnlth,  03). 

a.  Wbere  on  the  return  daf  the  defendant  appeared  and  answered,  and  the 
cause  was  s^t'"'''!^'  '^'^  '^'^  ^^  adjourned  day-  the  plaintiff,  in  the  absence  ot 
the  derendant,  proved  bis  case  and  had  Judgment,  and  it  appeared  the  de- 
fendant's absence  was  occasioned  by  his  atUimej  mistaking  the  daj  lo  whidi 
tlie  cause  Btood  adjourned  i  the  defendant  did  not  swear  to  having  anj  de- 
fence,—held,  that  It  not  appearing  that  manifest  Injnalice  had  been  done,  the 
court  would  not  reverse  the  Judgment  j  and  query,  whether  In  any  case  after 
the  defendtuil  has  appeared  and  answered,  the  coort  can  relieve  him  on  Uie 
gronnd  that  ha  mistook  the  da;  to  which  the  cause  was  a^joomed  (Mix  v. 
White.  1  id.  ftl4). 

b.  It  is  not  sufHctent  excuse,  that  the  defendant  relied  on  the  sasigDOr  of  the 
claim  to  star  proceedings  (7Va«M  r.  AukA,  8  G.  D.  Braith,  171).  Apartymaj 
excuae  his  aehult  hj  showing  that  he  paid  befbre  suit  a  portion  of  the  demand 
sued  for  (attoraej  and  connsd  fees),  and  supposed  the  action  was  simply  for 
the  balance  (Btmet  y.  Dean,  id.  172). 

e.  The  existence  of  a  valid  set-off,  for  which  the  appellant  may  still  mahit^n 
an  action,  does  not  ahow  ttiat  manifest  injustice  will  be  done  (iVvicii  v.  BumS, 
8  B.  D.  Bmith,  171). 

d.  Where  it  appeared  by  affidavits  offered  In  behalf  of  the  defendant  on  ap- 
peal fh>m  a  Judgment  rendered  against  him  in  *Jie  marine  court,  that  alter  the 
Bummons  was  served  he  was  called  out  of  town,  but  prepared  his  defence  with 
proper  instnictions,  and  gave  the  matter  in  charge  to  a  young  man,  especially 
enjoined  to  deliver  the  instructions  to  his  attorney,  and  request  liis  attcndanca 
on  the  return  day,^t  was  held,  that  the  young  man  having  neglected  to  in- 
form the  attorney  and  permitted  the  cause  to  proceed  without  an  appearance 
for  the  defendant,  a  new  trial  sliould  be  awarded  to  prevent  ii^uatice  (Coinp  v. 
Stmcari,  2  R  D,  Smith,  88). 

&  The  voluntary  absence  of  the  defendant  or  his  attorney  to  attend  to  other 
business  is  not  a  suffldant  excuse  (fks^ar  v.  Ooiuar,  a  E.  D.  Smith,  136 :  Mulhera 
T.  Bgde,  8  id.  177). 

/.  Upon  the  application  to  open  a  delitult,  the  applicant  must  establish  that 
ii^ustlce  tkaa  been  done  him  hy  the  defoult.  It  is  not  enough  that  his  affidavit 
shows  a  defence.  If  the  allegations  of  liia  affidavit  are  deSed  by  the  plaintiff, 
the  appellant  must  furnish,  in  addition  to  his  own  af&davit,  proof  by  some 
otiier  person  of  the  truth  of  his  defence  (PbnUr  v.  (hpeuiell,  I  Hilton,  47). 
Whether  the  foilure  of  the  defendant  to  hear  his  case  when  called,  although 
he  was  in  attendance  hi  the  conrt-room  at  the  time,  is  sufficient  excuse  for  the 
defeult.    (JS.) 

g.  The  court  of  common  pleas  cannot  relieve  a  defendant  under  this  section 
from  a  Judgment  taken  by  default  in  a  Justice's  court,  if  he  has  once  appeared 
in  the  action  {Wadt  y.  Sf.  T.  A  SarUot  R  R  Go.,  1  Hilton,  dO%). 

h.  The  allegatjon  of  the  defendant  that  he  is  ignorant  of  law  proceedings,  la 
not  a  sufficient  excuse  for  his  non-attendance  at  the  time  and  place  mentioned 
in  the  copy  summons  served  on  him  (Magor  of  N.  T.  v.  Or«n,  1  Hilton,  883). 
Kor  is  his  mere  general  denial  of  the  allegations  in  the  complaint  sufficient 
evidence  that  injustice  has  been  done  him.  The  defendant  should  point  out 
the  mode  in  which  injustice  has  tieeo  done.    (Zd.) 

('.  The  common  ^leas  will  not,  npon  appeal,  set  aside  a  regnlar  Judgment 
entered  on  dethult  in  a  district  court,  although  the  defendant  excusea  Us  de- 
&ult,  and  swears  to  a  defence,  if  the  ground  of  appeal,  as  specified  in  the  no- 
tice, is  simpiv  for  error  in  the  judgment,  not  for  relief  npoDUiemeiits(iraiiaA« 

T.  i«i»OTi.  1  fiiiion,  aao). 

j.  Althoughajudgment  rendered  hydebult,  upon  the  return  of  a  constable 
that  the  process  was  duly  served,  cannot  be  imp^bed  collaterally  by  show- 
ing that  tbe  return  was  raise,  yet,  on  appeal  by  a  defendant  who  md  tiot  ap- 
pear, tha  court  wiU  Inquire  into  the  sMrice  of  the  process,  and  if  satlafied  tlwt 
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U  waa  not  served  at  all,  or  bo  Improperlj  or  defectirel;  Ih&t  the  defendant  wib 
not  dulj  apprised  of  Ita  nature  or  effect,  Ihe  defendant  may  be  relieved  ICar- 
roa  T.  Qodtn,  S  B.  D.  Bmlth,  870).    Bee  lOite,  TOS,  e. 

o.  Although  a  party,  wbo  has  Buffered  Judgment  in  tlie  court  bolow  bj  de- 
&nlt,  presents  to  the  afipellate  court  a  satiBfaclory  eicuae  for  his  non-appear- 
ance, the  respondent  will  not  be  charged  willi  costs  for  having  refused  to  ac- 
cept such  excuse,  or  to  consent  to  a  new  trial  on  payment  cf  the  disburse- 
menta  and  costs  of  suit  (Camp  v.  Bteteart,  2  £.  D.  Smith,  88). 

a.  Appeal  npon  error  tn  bot — On  an  appeal  founded  on  error  in  fact,  the 
appellant  should  serve  before  or  with  the  notice  of  the  argument  of  the  up- 
Mal,  the  affidavits  of  the  tbcts  relied  on  aa  conslltuUng  uie  error  {HuTi  v. 
Beeman,  8  How.  364 ;  approved,  Gpok  v.  Smifl,  10  How.  21S).  Where  there  ara 
conflicting  affldaviu  as  to  an  alleged  error  in  fad,  the  return  of  the  Justice 
■will  in  certain  cases  govern  [Eellf  v.  Brower,  1  Hilton,  614). 

b.  Argunmnt  of  appeal.— Appeals  to  the  New  York  common  pleas  are 
beard  orally  at  the  general  tenn  appointed  for  the  submission  thereof.  The 
court  requires  both  parties  to  be  ready  when  the  appeal  Is  called.  Engage- 
ment of  counsel  elsewhere  is  not  a  sufflcient  ground  for  a  postponement  (Tr^n 
V.  Jenmngg,  12  Abb.  SH ;  22  How.  4S1).  The  parties  will  be  conflned  on  the 
argument  to  a  brief  statement  of  the'facts  and  points  involved  and  authoriliea 
reued  on,  unless  the  court  shall  otherwise  direct,  (ttule  OcL  1867).  The  re- 
turn must  be  submitted  {SmilA  v.  Van  Brunt,  2  E.  D.  Smith,  178),  and  suitable 
poinls  should  be  furnished  by  counsel  on  the  submission  of  an  appeal,  sod  the 
appellate  court  be  referred  to  such  authoritlc-a  and  statutory  enactments  as  are 
relied  on  bv  the  respondent  to  sustBia  the  judgment  {De  Agrtda  v.  FatdAerg,  S 
E.  D.  Smith,  178).  And  where  no  notice  of  appeal  or  other  papers  specifying 
the  grounds  of  appeal  is  submitted,  and  no  points  or  arguments  are  presented 
on  behalf  of  the  appellant,  calling  the  attention  of  the  court  to  any  grounds 
for  aostaining  theappeal,  the  court,If  it  sees  thaljusticehas  apparently  been 
done,  will  not  be  ingenious  to  discover  errora  in  the  proceedings  below,  but 
will  rather  SMume  uiat  if  the  appellant  or  his  counsel  cannot  discover  and 
point  out  errors,  none  exist  {Saj/dam  v.  Mvrttim,  2  id.  1S8). 

e,  'WliBQ  the  app»al  will  b«  dlamlaaed  on  Uis  argument — Where  the  ob- 
jection stated  in  the  notice  of  appeal,  states  no  sufficient  ground  of  error,  the 
appeal  wlU  bo  dismlased  on  the  argument  (Dfr^  v.  Bannin,  15  Bow.  83 ; 
S  Abb.  150). 

d.  I'ndgmant  of  afflrmanoe. — On  afflrmance  of  a  judgment.  Judgment  is 
to  be  entered  of  affirmance  and  fo^  the  costs  of  the  appeal,  nothing  mors. 
These  costs  may  be  collected  by  execution  (OTtdtrdonJc  v.  Bmmant,  2  Hilton, 
B04). 

(.Opening  judgment  of  aftiTmaiioal>7d*fimlt. — On  an  application  to  open 
ajadgment  of  afflrmance  taken  by  default,  the  court  requires  the  appellant  to 
^ow  a  meritorious  ground  of  appeal^  and  this  asoerlained  by  the  statement 
of  the  case  without  argument,  or  by  mspeciion  of  the  return  (Tri/on  v.  Jari- 
fwnjF*,  12  Abb.  88 ;  22  How.  421). 

/  ReTenul  In  part — The  appellate  court  may  reverse  a  justice's  Judg- 
ment as  to  one  defendant  ana  affirm  it  as  to  another  (Fields  v.  Mciut,  13 
Abb  6). 

g,  Condltlona  on  revwsal. — The  appellate  court  cannot  engraft  on  a  judg- 
ment of  reversal,  any  provision  for  preserving  the  testimony  of  a  wilneaa 
taken  on  the  tiiej,  although  Buoh  witness  has  lelt  the  Bt&te,  ana  his  testimony 
cannot  be  procured  on  a  new  trial  (Iforrii  v.  BUalcte}/,  3  Abb.  107 : 1  Hilton.  90). 

«.  Effoot  of  rAreraoL — Where  a  judgment  for  the  plaintifl  is  reversed  with- 
out an  award  of  judgment  for  the  defendant  upon  the  merits,  such  reversal  is 
not  conclusive  of  the  rights  of  the  parties  (EU/rrt  v.  A"ei(y,  4  E.  D.  Smith,  13 ; 
JO  How.  893).  Ajndgment  reversed  on  technical  grounds  U  not  a  bar  to  a 
subsequent  acUon  (Ortderdonk  v.  SanUtt,  S  Hill,  33t!),  nor  Is  a  judgment  In  a 
casein  which  the  justice  had  nojurlsdiction  (Stfn  V.  6'iinipA«iI,  14  Johns.  432; 
Kinle  V.  MeSeai,  1  Denlo,  436).  After  reversal  of  a  judgment  of  non-aiiit, 
pluntiffa  conise  is  to  proceed  de  new  i^iwn,  8  Wend.  608). 
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a.  AmandlnB  JndsmsDt, — The  New  Torb  court  ofcommoiipleaabu  power 
lo  allow  en  smendment  of  tbe  entrj  of  judgment  of  afflrtnance,  ordered  on 
^tpeal  from  the  inferior  courts,  where  erroaeousiy  entered  through  mistake ; 
and  the  power  will  be  exercieed  when  no  Injustice  is  caused  thereby  {Bagltj/ 
T.  Brtmm,  3  E.  D.  Smith,  M ;  and  see  FiMi  v.  MmU,  15  Abb  7). 

b.  Re-hoailiig  of  appeal — A  rehearing  of  appeal  will  not  be  granted  where 
no  advantage  could  result  from  it,  as  where  the  court  are  satisfied  that  a  re- 
hearing  would  lead  to  the  name  result  as  had  been  already  arriTcd  at  (liuz  t. 
CkryiSe,  2  Abb.  350 ;  3  Hilton,  13S). 

e.  Hew  biaL— The  granthig  a  new  trial  under  section  306  is  a  matUr  of 
mere  discretion  not  reviewable  hi  the  court  ot  appeals  ((fowl  t.  Wiiti,  24  N. 
Y.«3S).  • 

§  367.  [318.]  (Am'd  1852.)  ixiaing  suita.  Judgment- 
roU. 

To  every  judgment  upon  an  appeal  there  ehall  be  aoDexed 
the  retnm  on  which  it  iraa  beard^  which  shall  be  filed  with  the 
clerk  of  the  court,  and  shall  conetitnte  the  judgment-roll. 


%  368.    [321.]     (Am'd    1849.)    Eeistvng  amta.     Ooete,  how 


It  the  judgment  be  affirmed,  costs  sliall  be  awarded  to  the 
respondent.  If  it  be  reversed,  costs  shall  be  awarded  to 
the  appellant.  If  it  be  affirmed  in  part,  the  costs  or  each 
part  OB  to  the  court  shall  seem  just,  maj  be  awarded  to  either 
party. 

d.  Goats  on  partUl  aUtnaooa. — Where  a  Jndgment  wna  sfBrmed  in  part 
and  reversed  In  part,  the  respondent  was  allowed  his  costs  in  the  court 
below,  but  was  required  lo  pay  the  costs  of  the  appeal  (CU«  t.  SaoTiMton,  1 
Cal.  61). 

«.  when  the  oonrt  moat  tnrazd  ooatl. — Id  affirming  a  judgment,  the  ap- 

Ellate  court  Is  compelled  by  statute  W  award  costs  to  the  respondent,  and 
a  no  power  to  relieve  from  ihe  payment  of  those  costs  (Loffnt  r.  OiiUek,  1 
El  D,  Bmith,  B0B);  and  on  reversing  a  judgment  the  court  has  no  diHcretioa 
■b  to  cost!i.  The  reversal  must  be  with  costs  (Bahn  v.  Van  Dorvn,  id.  Ill ; 
Main  v.  Eagle,  ib.  931 ;  CAopwi  v.  ChurdaU,  13  How.  367 ;  Snyder  v.  Goodrich, 
aE.  D.Smith,  85;  see  now  however,  a  871,  jxwQ.  But  if  a  reversal  without  oosti 
is  ordered,  the  clerk  with  whom  the  Judgment  is  docketed  has  no  power  to 
enter  a  judgment  of  reversal  with  costs  (Ghapinv.  GhuTctUU,  supra). 

f.  Coota  of  oonrt  below.— Wbero  a  judgment  for  plaintiff  is  reversed 
without  an  award  of  Judgment  fbr  the  defendant,  tlie  defendant's  cost  in  the 
court  below  cannot  be  allowed  to  him  and  included  in  theiudgnienl  of  reversal 
{Sllert  y.  Relty,  4  E.  D.  Bmith,  12),  Whether  such  costs  should  be  allowed  lo 
the  sppellanl,  where  the  appellate  <xiuil  not  only  reverses  the  judgment  below, 
but  al9o  orders  judgment  finjil  forlhe  appellant  upon  the  merits, — query*  (Id.; 
see  Lewis  v.  Fax,  Ifl  How.  581,  381 ;  20  How.  98,  noU;  11  Abb.  134). 

ff.  A  respondent  who  succeeds  on  anappealisentltled  to  the  Judgment  of  tha 
appellate  court  in  afflrmance  of  his  Judgment.  Whether  the  whole  judgmenl 
with  the  costs  of  appeal,  can  be  collected  by  execution  issued  out  of  the  appd- 
lale  court,  when  the  transcript  of  the  onginu  Judgment  has  not  been  filed  with 
the  county  clerk,  query?  It  seems  thai  the  respondent  on  afflrmance  is  mot 
required  to  issue  execution  out  of  this  court  to  colled  the  amount  of  the  orig- 
inal Judgment,  and  that  there  is  no  difference  between  the  marine  and  Justice^ 
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coorU  and  an^  other  !n  respect  to  the  effect  of  ui  appeal  trpon  tbe  power  of 
tlie  court  below  to  enfOTCO  its  own  jadgment  (AmlA  V.  ABen,  S  £.  D.  ftnith, 
S(S9;  aeeOiHfenfenfcT..ffiwno]U,8milon,004). 

a.  FaTmantotJndgnwnt  pendme;  the  appsal.— Peoding  an  appeal  from  a 
jodnneiit  obtained  in  aJnstioe'B  court  In  tktoi  of  the  plaintiff,  Uie  defendant 
p^  the  Judgment  without  coets  of  appeal,  to  aaon  of  the  plaiutifi^  who  was 
not  shown  to  have  had  any  aotbortt]'  to  receive  the  payment  The  Judgment 
was  afterwards  atflnned  by  deEuilt— the  defendant  not  appeuing;  and  the 
plaintiff  issued  execution  directing  a  leyr  dmply  for  the  cost  of  appeal  Held 
^-it  an  order  at  special  term  setting  adae  the  Judzment  and  execution  v — 


§360.  [833.]  (Am'd  1819,  1857).  Moisting  auita.  Beatir 
tution. 

If  thejodgment  below,  or  any  part  thereof,  be  paid  or  col- 
lected, and  the  jadgmeat  be  afterwards  rerersed,  the  appellate 
court  Bhall  order  the  amoaat  paid  or  collected  to  be  restored 
with  interest  from  the  time  of  such  pajinent  or  collection.  The 
wder  may  be  obtained  on  proof  of  the  facts  made  at  at  after 
the  heariag,  upon  a  previons  notice  of  six  days;  and.  if  the 
order  shall  be  made  before  the  judgment  is  entered,  the  amoant 
may  be  incladed  in  the  jndgmeat. 

).  Whan  restttatlon  will  be  ordered. — Where,  npon  a  reTersal,  It  appears 
tiy  a  transcript  ftvm  the  docket,  that  Oie  Judgment  has  been  satisfled,  reedtu- 
tiiw  win  be  ordered  (Buia  y.  Wetitneti,  4  E.  D.  fimith,  22S). 

c  Where  a  judgment  of  the  court  below  has  been  paid  before  writ  of  error 
hroFn^t,  bat  not  satlsded  qfTwo/ml,  on  reversal  thereof  the  plaintiff  in  error 
cannot  «iter  a  suggeeUon  and  award  of  restitution  of  payment  in  his  record  of 
reversal,  without  leave  of  the  court.  It  is  otherwUe  where  the  Judgmoit 
below  is  satisfied  of  record.  Iliere  the  evidence  of  payment  comee  up  with 
tke  record,  and  resUtoUoa  li  a  matter  of  oonrse  (SAmaan  r.  Man*,  ft  How. 
SOI ;  8  Code  Sep.  aiS). 

d.  The  proper  course  where  a  party  appealing  Is  entitled  to  a  restoration,  is 
a  motion  In  the   appellate  court  for  restoration )  and  on  that  motion  iMng 

granted,  it  become .-».>.- .-j .  —  -i- "-.-  .    — j  .l- 

unount  can  be  col 
B.  D.  Smith,  4i). 

Bee(nUlf,p.  447,f. 

§370.  [323.]     Eeitting  tuitt.    Setting  off  cosia  and  ncovery. 

If,  npon  an  appeal,  a  recovery  be  had  by  one  party,  and 
coetB  be  awarded  to  the  other,  the  appellate  court  Hball  set  off 
the  one  against  the  other,  and  render  judgment  for  Ibe  balance. 

S  871.  [824.]  (Am'd  1849,  1851, 1862, 1863,  1864.)    Beigl- 
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inff  wits.  Notice  of  appeal.  Offer  to  aUow  Judgment  to  b^ 
corrected.    Costs  on  appeal.    Setoff  of  costs. 

Coats  shall  be  allowed  to  the  prevailing  party  in  jadgmenta 
rendered  on  appeal  in  all  eaees,  with  the  following  exceptions 
and  limitations ; 

In  the  notice  of  appeal  the  appellant  shall  state  in  what  par- 
ticnlar  or  particulars  he  cliums  the  jadgment  ehonld  have  been 
more  favorable  to  him. 

Within  fifteen  days  after  the  service  of  the  notice  of  appeal, 
the  respondent  may  serve  upon  the  appellant  and  jastice  an 
oflFer,  in  writing,  to  allow  the  judgment  to  be  corrected  in  any 
of  the  particnlars  mentioned  in  the  notice  of  appeal,  l^e  ap< 
pellant  may,  therenpon,  and  within  five  days  thereafter,  file 
with  the  justice  a  written  acceptance  of  each  offer,  who  shall 
therenpon  make  a  minute  thereof  in  his  docket,  and  correct 
such  judgment  accordingly,  and  the  same  bo  corrected  shall 
stand  as  his  judgment,  and  be  enforced  accordingly ;  and  any 
execution  which  has  been  issued  upon  the  judgment  appealed 
from  shall  be  amended  by  the  justice  to  correspond  with  the 
amended  judgment ;  and  no  undertaking  given  to  stay  execu- 
tion shall  be  enforced  for  more  than  the  amount  of  the  coi^ 
rected  judgment 

If  each  offer  be  not  made,  and  the  judgment  in  the  appellate 
court  be  more  favorable  to  the  appellant  than  the  jadgment  in 
the  court  below,  or  if  ench  offer  be  made  and  not  accepted, 
and  the jndgmentofthe  appellate  conrt  be  more  favorable  to 
the  appellant  than  the  offer  of  the  respondent,  the  appellant 
ehall  recover  costs. 

If  the  offer  be  made,  and  accepted  by  the  appellant,  the  ap- 
pellant ehall  recover  all  hie  disbursements  on  appeal,  and  all 
hia  coBte,  in  the  court  below. 

But  the  appellant  shall  not  recover  costs  except  as  provided 
in  this  chapter. 

The  respondent  shall  be  entitled  to  recover  costs  where  the 
appellant  ia  not. 

Whenever  coats  are  awarded  to  the  appellant,  he  shall  bo 
allowed  to  tax  as  part  thereof  the  costs  and  fees  paid  to  the 
juBtice  on  making  the  appeal,  as  diaburaements,  in  addition  to 
the  costs  in  the  appellate  court;  and  whenthe  judgment  in  the 
suit  before  the  justice  was  againat  such  appellant,  he  ahall 
further  be  allowed  to  tax  the  coats  incurred  by  him  which  he 
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woald  hare  been  entitled  to  recover  in  case  ttie  jadgraent  below 
had  been  rendered  in  hie  favor. 

If,  cpon  an  appeal,  a  recovery  for  any  debt  or  damages  be 
had  by  one  party,  and  costs  be  awarded  to  the  other  party,  the 
conrt  shall  set  off  such  coste  against  sach  debt  or  damages, 
and  render  judgment  for  the  balance. 

The  following  fees  and  costs,  and  no  other,  except  fees  of 
ofiBcers,  diBbursemetits,  and  witnesses'  fees,  shall  be  allowed  on 
appeal  to  the  party  entitled  to  costs  as  herein  provided,  whea 
the  new  trial  is  i^  the  county  conrt : 

For  proceedings  before  notice  of  trial,  ten-dollars. 

For  all  subsequent  proceedings  before  tria],  seven  dollars. 

For  trial  of  an  issue  of  law,  ten  dollars. 

For  every  trial  of  an  issue  of  fact,  fifteen  dollars. 

For  argument  of  a  motion  for  a  new  trial  on  a  caae  or  bill 
of  exceptions,  ten  dollars. 

In  all  oases,  to  either  party,  for  every  term,  not  exceeding 
five,  at  which  the  appeal  is  necessarily  on  the  calendar  and  is 
not  tried  or  is  not  postponed  by  the  court,  seven  dollars. 

In  other  appeals  the  costs  shall  be  as  follows: — 

To  the  appellant,  on  reversal,  fifteen  dollars : 

To  the  respondent,  on  the  affirmance,  twelve  dollars. 

If  the  judgment  appealed  from  be  reversed  in  part  and 
affirmed  as  to  the  residue,  the  amount  of  costs  allowed  to  either 
party  shall  be  such  sum  as  the  appellate  conrt  may  award,  not 
exceeding  ten  dollars. 

If  the  appeal  be  dismissed  for  want  of  prosecution,  as  pro- 
vided by  section  364,  no  costs  shall  be  allowed  to  either  party. 

In  every  appeal,  the  justice  of  the  peace  before  whom  the 
judgment  appealed  from  was  rendered,  shall  receive  two  dol- 
lars for  his  return. 

If  the  judgment  be  reversed  for  an  error  of  fact  in  the  pro- 
ceedings not  afiecting  the  merits,  costs  shall  be  in  the  discre- 
tion  of  the  court 

If  in  the  notice  of  appeal  the  appellant  shall  not  state  in 
what  particular  or  partlcnlars  hp  claims  the  judgment  should 
have  been  made  more  favorable  to  him,  he  shall  not  be  entitled 
to  costs  unless  the  jndgment  appealed  from  be  wholly  re- 
versed. 

o-On  the  reTeraal  of  B  Judgment  of  a  district  court  the  appellant  la  enUtled  to 
thoee  coetB  of  the  court  below,  to  which  he  wnukl  have  been  entitled  if  the 
proper  judgment  lud  been  rendered  there  {Jaekt  t.  Darrm,  1  Abb.  333). 
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a.  Plftlntiff  ncovared  Jndxtnoit  ftir  $140,  tho  datadant  appnled  ud 
claimed  tlut  Jadgment  ehould  have  been  m  his  &Tor.  On  a  new  trial  in  tfas 
Gomitf  court  pluntiff  recovered  $66  59 :  held  that  the  pluntiff  was  entitled 
Ut  coals  ofappeal(RVnjb9opT..Si>i&«r(,  as  How.  IBS). 

b.  The  piahitiff  recovered  tndnneiit  for  |1G6  60 ;  defendant  appealed  and  Sta- 
ted that  Judgment  at  moat  Ehoold  have  been  onl;  for  $5 ;  the  pl^iiff  did  not 
offer  to  ^ow  the  Judgment  to  be  corrected,  and  on  a  new  trial  in  the  eonnty 
court  recovered  Judgnient  for  (ISO ;  held  that  defendant  waa  enUtled  to  ooeta 
(Jt»  V.  IfOii,  25  How.  141). 

&  The  coats  to  the  appellant,  on  a  new  trial,  do  not  depend  aolelj  on  the 
&ct  that  be  haa  recovered  a  more  favorable  Judgment,  bnt  on  the  bet  whetba 
Ua  notice  of  ivpeal  wia  euffldent  (Fbrtgth  r.  Fbrgtum,  27  How.  67). 

(L  Bet  off  of  coeta  ag^nst  recovery  {Evatu  v.  Vana,  2  Barb.  GM ;  Johnmm  y 
Ibmlt,  10  Abb.  884). 

«.  Coirta  on  appeal  in  the  marine  ooort  (Lmeii  v.  Aat,  11  Abb.  134 ;  281 ;  IB 
How.  Ml ;  M  How.  M,  nole). 


cttttcA  putr  will  reooret  the 
the  ca<mWradge(3^ArT.  8 
T.  OwtdH,  1«  How.  837). 


y  will  reooret  the  same  coats  aa  if  the  appeal  had  been  decided  br 

]udge(3^rT.&al!y,4How.  814;  SCode  Rep.  84i  CCbOvlbn 

r.  OwtdH,  1«  How.  837). 

ff.  What  a«otlona  govern  the  allowauoa  of  ooatB— Whether  the  ooatato  be 
awarded  to  the  appellant,  on  appeals  from  the  marine  and  district  oourta,  are 
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Of  the  MiacdUmMua  Proeeedinga  in  (HvU  Aatiema,  and  Gen- 
eral Provisiont. 

CbupisB   I.  SuBurnma  i.  ooktxovxbbt  'wmonr  A<7nox. 

n.  FBOOKEDixas  AQAinm;  jonn  dbbtobb,  asmB,  lkcutxik, 

SKTIBSES  ASP   TSaUITS   HOUUBS    OKDXB   A   itlDOMXirt 


in.  ConmBioB  or  jDosiiBirr  TnT&oirr  actios. 

IV.  OwrSBM  OF  THE  DEFKtTDAXT   TO    ( 
Oa  A  PAST  OF  THH  ACnOR. 

T.  AsmBBioR  OB  iNBPE<7noN  of  wxinnae. 
TL  ExAifinAiTOir  of  parties. 

Vn.  EXAHINATIOII  o  

TIIL   HOTTONB  AND  OBDBB& 

IX.  ENTrruNO  appidavitb. 

X   COlCPnTATION   OF   TDIS. 
XL  NoTICKa,  AND  FO.IKO  ASD  aBBTTCX  OF  FAFXBa 

XEL  DuTiM  OP  ssEamra  ahd  coborbiu. 
Xlil.  AcconnTADiuTT  of  euABDuira> 

XIY.    POWBBB  OF  REFSBEBB. 
XV.  UmCBLLABEOUB  PBOTIBIOira. 


Submitting  a  Oemiroveray  without  Action. 

BMtmos  872.    CkmtTovenT,  how  Bubmltted  withoat  acUoB. 
STS.    Jndgment,  now  entered. 
874    JadgmeaV  how  enfonwd  or  appealed  from. 

§  872.  [825.]  Controversy,  how  tvimitted  mthout  action. 
Parties  to  a  qneetion  in  difference,  which  might  be  the  sub- 
ject of  a  civil  actioD,  may,  withont  action,  agree  upon  a  case 
coDtaioiDg  the  facts  npoa  vhich  the  controTersy  depends,  and 
present  a  enbmission  of  tbe  same  to  any  conrt  which  woald 
have  jnrisdiction  if  an  action  had  been  brought  But  it  must 
appear  by  affidavit  that  the  controversy  is  real,  and  the  pro- 
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cMding  in  good  faith  to  determine  the  rights  of  the  partiea. 
The  court  shall  therenpon  hear  and  determine  the  case,  at  a 
general  term,  and  render  judgment  thereon,  as  if  an  action 
were  depending. 

a.  A  pioceediiig  imdcr  thii  secfion  is  not  ui  utIoD  (£anjr  T.  Ropi^  1  Daer, 
703).  No  aathoritr  ia  contained  in  Oiis  lecticHi  for  tlie  aabmiasion  of  actions; 
it  ieliit«8  solely  to  the  ■nbmioion  of  questions  of  difference  wittiont  •cti<Hi ; 
and  where  an  action  was  commenced,  and  a  caae,  cont^nio^  the  fiuts  npon 
which  the  controrersy  depended,  waa  agreed  npon  and  Bubnutted,  it  was  held 
(bat  if  the  action  was  not  thereby  discontinued,  it  must  be  when  a  snbmiijdon 
ia  followed  by  ajudgment  (VanSiekleY.  Van  Sid^.SHovr.mS}. 

b.  There  is  no  authority  for  the  appointment  of  a  gnardian  for  an  inbnt, 
for  the  pnrpoae  of  aubmittiiig  a  controversy  without  action ;  and  an  in&nt  can- 
not consent  to  such  submission  (.Habr  r.  StAon,  9  Abb.  SS). 

e.  The  court  can  only  determine  the  questions  of  law  that  oriae  upon  tho 
&cts  a^ed  upon,  andhaa  no  power  to  send  the  cause  to  ajury  for  the  deUr- 
mhiation  of  queetiona  of  fhct  that,  upon  the  face  of  the  sobnusaton,  may  ap- 
pear to  be  doulitlid.  The  court  must  Itsdf  coostnie  the  anhmisaion  IJIfeSioRY. 
Cam.  MiU.  In*.  Qo.  8  Duer,  46S). 

A.  On  Judgment  at  general  term  in  &yorof  defendant,  he  la  not  entitled  to 
coats  for  any  proceeding  before  notice  of  trial,  nor  to  a  fee  before  ai^oment, 
nor  for  argument ;  but  be  ia  entitled  to  a  trial  fee  (Id.  689). 

«.  The  plaintiff  meat  fumiah  the  necessaiy  papers  for  argtunent.    Bvl»  48. 


§378.  [326.]    Judgment. 

Jndgment  shall  be  entered  in  the  jadgment-book,  as  in  other 
cases,  but  withont  costs,  for  any  proceeding  prior  to  notice  of 
trial.  The  case,  the  BnbmiBEion,  and  a  copy  of  the  jadgment 
shall  constitnte  the  jndgment-roll. 

§  374.  [327.]     Jvdffment,  how  enforced  or  appeaUd/rom. 

The  judgment  may  be  enforced  ia  the  same  manner  as  if  it 
had  been  rendered  in  an  action,  and  shall  be  enbject  to  appeal 
in  like  manner. 
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Proceedings  againtt  Jomt  I>AioTs,  Seirs,  Devisees,  Zegatset, 
and  Tenants  holding  under  a  Judgment  debtor. 

BBCmm.  875.    Parties  not  niDimosed  in  acUon  on  Joint  contract,  rnxj  be 

Bummoned  after  judgment 

876.  If  Judgment  debtor  die,  his  representatires  m&j  be  ram- 

moned. 

877.  YoTva  of  Hummona. 

878.  BammonB  to  be  accompanied  b;  affldsTit  of  amomt  da& 

879.  Fart;  Bummoned  ma;  answer  and  defend. 

880.  BubM<iuent  pleadingg  and  proceedings  the  aamQ  as  iu  Btt 

SSI.    AuBwer  and  reply  to  be  Teilfled  as  in  an  action. 

gaZ.I.  [328.]  (Am'd  1849.)  Parties  not  summonedin  action 
on  joint  emitraot,  may  ie  summoned  of  ter  judgment. 

When  a  jadgment  ehsU  be  recovered  against  one  or  more, 
of  eeveral  pereons  jointly  indebted  upon  a  contract,  by  pro- 
ceeding aa  provided  in  section  136,  those  who  were  not  origin- 
allj  sammoned  to  answer  the  complaint,  ma;  be  finmmoned  to 
flbow  cause  why  they  elionM  not  be  bonnd  by  the  judgment, 
in  the  same  manner  as  if  they  had  been  originally  sammoned. 

a.  In  a  proceedioK  nnder  this  gection  does  the  cause  of  action  or  right  to 
proceed  arlee  upon  JudgraeDt  or  the  original  demand  T  VOaldqi  t.  AmnwcdL 
i  Coma.  S18 ;  Jehntim  y.  Smilh,  14  Abb.  433). 

i.  Where  the  plaintiff  recovers  Judgment  on  Contract  ag^nst  three  ont  of 
four  joint  debtors,  the  action  beln^  against  all  four,  but  the  summons  having 
been  served  only  on  the  three  agamat  whom  the  recovery  was  tiad,  he  may 
proceed  under  this  section  against  the  defendant  not  served  (Harver  v,  Bang$, 
18  How.  457). 

e.  Doesthissectionapply  to  ajndgment  in  a  Justice's  court  of  which  a  tran- 
script has  lieen  filed  with  Uie  county  clerk  (see  Johraon  v.  finffA,  14  Abb.  428). 

*  As  to  costs  of  proceedings  nnder  this  chapter,  see  section  307,  sab.  7. 

i.  The  proceedings  provided  by  tbis  chapter,  bear  a  strong  dmilarity  to  the 
action  of  idrefaeia*  to  obtain  execution  upon  final  judgment,  oiler  the  deatti 
of  tbe  Judgment  debtor,  and  was,  no  doubt,  intended  as  a  substitute  therefor 
{Alden.  v.  cUrk,  1 1  Hov.  218 ;  poti,  §  428 1  and  as  to  snlis  against  heirs,  see 
Laws  1SS9,  cb.  110). 
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Abb.  806). 

g  376.  [329.]  (Am'd  1849.]  Jif  judgfMnt  dehtor  du,  his 
reprea«niatioe«  may  ie  mtmmoned. 

In  case  of  the  death  of  a  judgment  debtor  after  jndgment, 
the  heirs,  deviseea,  or  legatees,  of  the  jndgment  debtor,  or  the 
tenants  of  real  property  owned  by  him  and  affected  bj  the 
jadgment,  mar,  after  the  eipiration  of  three  years  from  the 
time  of  grandng  letters  testamentary,  or  of  administratioD  upon 
the  estate  of  the  testator  or  intestate,  be  emnmoned  to  show 
canee  vhy  the  jndgment  sbonld  not  be  enforced  against  the 
estate  of  the  judgment  debtor  in  their  bands  reBpectively ;  and 
the  personal  representatires  of  a  deceased  jadgment  debtor 
may  be  bo  summoned,  at  any  time  within  one  year  after  tbeir 
appointment 

h.  The  provlaloiu  of  thU  and  the  following  sections  to  MCtton  881  IndndTe, 
do  not  authortie  proccedineH  agunat  eiecotora  peraonallT  (JfBIi  T.  Thunt^,  11 
Bow.  131 ;  12  id.  886 1  a  Abb.  133). 

0.  The  heira,  Sx.,  must  be  proceeded  against  Joinlly  and  not  separately,  but 
that  does  not  make  them  Jointly  liable  as  Joint  debtora  (Edhgg  t.  Omtled,  9 
How.487> 

d.  No  snit  can  be  brovgfat  against  bdn  to  charge  them  with  the  debt  of  thdr 
ancMtor  within  three  years  fiW  the  granting  letters  testamentary  or  of  admln- 
ictntion  npon  the  estate  of  their  ancestor  (Bod  t.  SiMUg,  10  Bwfa.  347). 

*.  In  proceedings  by  SemJiuMu  to  rsTive  ajndgment,  remaincler  nun  miut 
be  parties  or  they  are  not  boond  (GampbeU  j.  fioudon,  18  N.  T.  413). 

§377.  [330.]    Forms  of  8ummotu. 

The  summons  provided  in  the  last  two  sections  shall  be  sub- 
scribed b;  the  judgment  creditor,  his  repreeentatirea,  or  at- 
torney; shall  describe  the  judgment,  and  retjnire  the  person 
summoned  to  show  cause  within  twenty  days  after  the  service 
of  the  summons ;  and  shall  be  served  in  like  manner  as  the 
original  summons. 

/.  The  defendant  against  whom  Judgment  lias  already  been  olit^ed  need  not 
be  named  as  a  defendant  in  the  aummona  iaaued  punoant  to  this  section 
{JaA.tuon  r,  Smm,  14  Abb.  421). 

g.  The  HiunmooB  need  not  specify  any  time  or  place  to  ahow  cause,  but  spec~ 
ifring  a  time  and  place  would  not  vitiate  the  summons  (TVtmMRd  T.  IfmteB, 

%  378.  [331.]  To  b«  aooomptmied  hy  affidaoU  of  amouni 
dvt. 
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Tlie  sammons  shall  be  accompanied  by  an  affidavit  of  the 
person  enbecribiDg  it,  that  the  judgment  has  not  been  eatisf  ed, 
to  hie  knowledge  or  information  and  belief,  and  shall  specifj- 
the  amonnt  dae  thereon. 

§  879.  [332.]  (Am'd  1849.)  Party  mmmoned  may  anstoer 
and  drfend. 

Upon  snch  summons,  the  party  summoned  may  answer 
vithin  the  time  specified  therein,  denying  the  judgment,  or 
setting  up  any  defence  which  may  have  arisen  subsequently  ; 
and  in  addition  thereto,  if  he  be  proceeded  against  according 
to.eection  375  he  may  make  the  same  defence  wbich  he  might 
have  originally  made  to  the  action,  except  the  statnte  of  limit- 
ations. 

n.  In  proceedingB  onder  flection  87S,  the  derendant  eamuA  let  ap  auf 
defence  which  be  might  have  Inlerposed  to  the  originsl  action,  or  which  ez- 
bted  before  the  judgment  j  and  this  rule  applies  whether  the  Judgment  was 
obtained  by  confeBBion  or  de&nlt,  oi  upon  plea  IJUeFarland  v.  Irwin,  ft 
John&TS). 


§  380.  [338.]  (Am'd  1S49.)  SiAtequeni  pleadinga  andpro- 
eeedinga  tame  at  in  action. 

The  party  issuing  the  summons  may  demnr  or  reply  to  the 
answer,  and  the  party  summoned  may  demur  to  the  reply ;  and 
the  issues  may  be  tried,  and  judgment  may  be  given  in  the 
same  manner  as  in  an  action,  and  enforced  by  execution,  or 
the  application  of  the  property  charged  to  the  payment  of  the 
judgment  may  be  compelled  by  attachment,  if  necessary. 

§381.  [334.]  (Am'd  1849.)  Antioer  and  reply  to  he  verified 
at  in  an  action. 

Tlie  answer  and  reply  shall  be  verified  ip  the  like  cases  and 
manner,  and  be  subject  to  the  same  rules^  as  the  answer  and 
reply  in  an  action. 
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Cbaptkb  m.* 

Confestion  qf Judgment  withoui  action. 

Bmontai  889.    Jadcmont  ib»t  be  oonfMiad  tar  idA  dna  or  for  oonthiggnt 
fiiiblUty. 
8S8.    StatemeDt  in  wrttinf ,  and  fotm  thereot 
SM.    Jadgment  »nd  ez«oation. 

g  382.  [335.]  Judgment  may  be  con/eased  for  df^t  due,  or 
«ontimgent  liability. 

A  jndgment  by  confeBeion  may  be  entered,  withont  action, 
either  for  money  due  or  to  become  dne,  or  to  secnre  any  per- 
fion  against  contingent  liabiHtj  on  bebalf  of  the  defendant,  or 
both,  in  tbe  manner  prescribed  by  this  chapter. 


n  oat  at  oaaA — It  hu  bnen  held  that  &  conftukm  of  JudK- 
iirt  in  an  action  of  tort  is  not  within  or  authorised  bv  tbe  code 
(Bmietie  v.  Oiam,  3  Code  Rep.  40 ;  3  Sand.  620).    A  confewion  of  judgment 


t^  a  defendant  in  cuBtodj  at  the  suit  of  the  person  in  whose  fsTor  the  Judg- 
ment is  confessed,  made  without  the  presence  of  counsel  or  the  advice  of  some 
attorney  named  liy  the  defendant,  ana  attending  at  hia  request,  to  inform  him 
of  tbe  nature  and  effect  of  the  confesrion  before  he  st^nt  it,  is  void,  and  wiH 
be  Kt  aside  on  motion.    (A.)  And  aee  MeirOl  v.  Saker,  11  How.  456). 

i.  Futmw  AdvuuMi. — A  Judgment  may  be  confessed  as  secniitf  tor  fbtom 
■dnnces,  ud  will  be  an  effbctual  secnrity  for  such  advances  a^iinst  sabse- 
Qtient  incombmncers  having  notice  of  the  Jadgmcnt(7VH«iii>aT.itt»f,  OBarb. 
SM;  S  Belden,  147;  Marlct  t.  Bmuldi,  IS  Abb  408:  AwHa  t.  Lnuela,  6 
BartklS). 

e.  Joint  dabtMV.— A  Jadgnient  by  confession  withoat  scticm  can  <»ly  be 
entered  ag^at  tbe  persdh  who  signs  th«  confession.     One  of  two  persons,  or 

?)int  debtors,  cannot  confess  Judgment  for  both  {StaughtenlmTg  t.  Yandenbunf, 
Uow.  229).  The  party  confeteutg  such  a  Judgment  makes  tbe  debt  his  indi- 
Tldual  dehL  {lb.)  Wliere  tbe  confesrion  was  to  bind  Uie  defendant  "  as  one 
of  the  flrin,"  held,  that  it  meant  not  only  to  bind  the  defen^mt  lBdiTidaall;r> 
btit  the  partnership  property,  and  that  oo  such  a  confession.  Judgment  wu 
properly  entered  against  both  partners  ( Von  KtBer  t.  iivJier,  8  Abb.  STQ  DOte ; 
■ee  Qrattr  t.  StoBu^wi,  28  N.  Y.  81B). 

d,  *  "  This  chapter,  with  section  434,  abrogateB  hi  effect  the  old  declaraUon 
In  debt  for  a  penalty,  and  the  Judgment  for  the  penalty,  and  the  power  of  an 
attorney  to  appear  on  an  old  bond  and  warrant  of  attorney  to  confess  suit 
or  Judgment "    (Albn.  t.  BatSlU,  1  Abb.  856 ;  12  How.  ISei. 

t.  A.  confession  of  Judgment  under  this  chapter,  is  analogous  to  the  con- 
fession b"-  '■'—''  — * ■  -'  '■' — '"  "--  ' "*■*"  '" 

.Srti^^ll 

/  The  court  may  set  aride  a  Judgment  entered  on  an  offfer  pursuant  tc 
section  830 ;  when  made  to  avoid  the  providons  of  this  chapter.    (li.) 
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d.  PbUIo  (dBoor.— a  pnbllc  <Mcei  who  la  liable  to  lie  med  for  «er- 
vic«B  readcred  for  tbe  public  fit  Ms  request,  maj  cnufcBa  a  Judgment  in 
his  indlTidual  capacity-  for  the  amonnt  (ffaw  t,  Bupeniton  of  Cayuga,  7  How. 

ft  bregnlailtrv— Hm  provision  of  the  reriBod  statutes,  forbidding  the  settioE 
a^e  ajadgment  for  im^:alarit7  after  one  year  (3  R  8.,  283,  §  2.)  does  not 
prevent  the  setting  aside  ajudgment  by  confeeelou  after  that  period,  for  the 
want  of  a  anffldent  statement  (ManvfM.  B"A.  t.  8t.  John,  S  Hill,  4S7 ;  HartM/ae. 
Bk.  T.  Boyi,  8  Denio,  367;  Bonndl  v.  Benry,  18  How.  142 ;  hut  see  I^k  v 
Chunk,  1  Ctode  Bep.  N.  a  47). 

/  VafTied  woauB.— Prior  to  the  law  of  IS60,  a  confesairai  of  Judgment 
by  husband  and  wife  for  the  debt  of  the  hnsband,  and  the  Judgment  entered 
mereon  In  DgnrMuini  was  void  as  to  tbe  wife  ( Watkyni  y.  AWalutmt,  14  How. 
121 ;  24  NY.  72  ;  but  the  court  was  not  bound  to  set  aside  such  a  Judgment : 
see  Knitkerbacker  t.  SraM,  16  Abb.  241). 

g.  TroBtee. — A  trustee  cannot  confess  a  Judgment  without  scllon  so  ae  to 
bind  the  trust  eetate  [MaUury  v.Clark,  20  How.  418 ;  9  Abb.  806 ;  and  see  Mark* 
V.  Bej/nddi,  18  Abb.  403 ;  rey'g  &  (7.  20  How.  588). 

g.  pBitnoTH. — Confession  by  partners  MMriZt  v.  Lmick*,  6  Barb.  19 ;  Ltahag 
T.  Kingon,  22  How.  209 ;  18  Abb.  192 ;  Laniert  v.  Gmverie,  22  How.  246). 

A  Confeoaion  by  peracoa  of  nnaonnd  mind. — A  bond  and  warrant  of  at- 
torney [confession  of  judgment]  executed  by  a  person  who  is  aibsequently 
tbund  by  iuquisition  to  have  been  at  the  time  of  unsound  mind,  bo  tnat  he 
was  incapable  of  governing  himeclf  or  managing  bis  aSkirs,  &c.,  and  a  jodg- 
menl  entered  thereon  by  confession  are  not  absolutely  void,  ana  will  not  ba 
set  aade  unconditionally  where  it  appears  from  the  evidence  that  the  alleged 
lunatic  was,  for  several  years  prior  to  tbe  eiccutlon  of  tbe  bond  and  warrant, 
permitted  by  his  friends  to  exchange  lands,  to  buy  and  sell  real  and  personal 
property,  and  to  give  notes,  bonds  and  mortgages,  and  there  Is  nonolice,  t^aud, 
or  want  of  good  (aith  alleged  in  the  pleadings.  But  such  Judgment,  and  all 
Bobeequcnt  proceedings,  may  be  set  aside  on  terms  in  the  discretion  of  tbe 
court  (ftnon  y.  Warren,  14  Barb.  488). 

i.  Ic  what  caM«  thla  chapter  la  applioahls.— There  la  nothing  in  Uils 
chapter  limiting  it  to  cases  of  disputed  or  unsettled  demand,  or  indicating  an 
hitention  that  it  should  be  thus  restricted  in  its  operation.  It  applies  to  all 
cases  to  which  its  lauKuage  is  applicable,  and  this  mode  of  obtaining  Judgment 
may  tie  pursued  in  oucases  where  (he  partiea  choose  to  resort  to  it  (£mI  t.  jfor- 
tArvp,  9  How.  02«). 

j.  n'ot  a  disposing  of  property.— A  mere  confession  of  Judgment  is  not  a 
violation  of  an  injunction  restraining  the  defendant  trom  disposing  of  orin  any 
manner  interfering  with  bis  property ;  but  a  confes^on  of  judgment  may  be  a 
violation  of  such  an  injunction,  if  accompanied  by  acts  of  the  defendant  show- 
ing an  intent  to  dispose  of  bis  property  [Bom  v.  Olmtmian,  I  Code  Eep.  N.  S.  61 ; 
■ee  ^viand  v.  ^t^  1  Barb.  419). 

See  sec.  S8,  snb.  8. 

§  3S3.  [336.]  Statement  in  writing,  and/orm  thereof. 
A  Btatement  in  writing  mtiBt  be  made,  Bigned  by  the  defen- 
dant and  verified  by  his  oath,  to  the  following  efTect : 

1.  It  maet  state  the  amonnt  for  which  judgment  may  be 
entered,  and  authorize  the  entry  of  judgment  therefor ; 

2.  If  it  be  for  money  due  or  to  become  due,  it  mast  state 
concisely  the  facts  out  of  which  it  arose,  and  most  show  that 
the  sum  confessed  therefor  le  justly  due,  or  to  become  due ; 

3.  If  it  be  for  tlie  purpose  of  securing  the  plaintiff  against  a 
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contingent  liability,  it  must  state  concisely  the  tiicts  conetita 
ting  tlie  liability,  and  must  show  that  the  sum  confeBaed  there- 
for does  not  exceed  the  Bame. 


a.  Tha  following  Htatomenta.IutTa  bsenbeldmiifBcIent — The  gum  of  two 

hundred  and  thirty  dollars  Is  Tor  ereln  purchased  of  the  said  plaiutiff,  Wil- 
liAin  W.  Healf ,  by  the  said  Ottmibl  R^ston,  on  or  about  the  first  of  April,  ISSO, 
and  the  Biuu  of  one  thousand  dollars  la  to  indemnify  the  said  WiUUm  W.  Ucaly 
a^iiinBtallliabiliticaonanotemade  by  said  Otlimel  Preston,  for  one  thous- 
and dullara,  payable  at  the  Bank  of  Balh,  and  dated  on  or  about  the  1st  o. 
April,  ISSO,  and  payable  in  ninety  davs  from  date,  wtiicit  said  note  was  en- 
dursk'd  by  the  said  plalutld',  Wilhaoi  W.  Hcaly,  for  the  benefit  of  the  said  de- 
fendant, Othniel  Preston  {MantJuKUr  v.  Prtttoa,  14  How.  21,  Munroe  Geni 
Term). 

b.  "  The  nbo7e  Indebtedness  has  arisen  for  gixxla,  wftrea.  and  mercbandisa 
■old  and  delivered  to  me  by  the  said  ptaintins,  in  the  month  of  Uay,  18S3, 
and  afiaru'urds  shovfs  tliat  the  amount  isjustly  due,  without  any  fraud!,  ia  suf- 
fieieni  {DetauKire  v.  Emiffn,  2\  Barb.  8S,  Bockes,  J.) 

c.  That  the  mdebtedneas  arose  on  a  balance  of  an  account  for  merchandise, 
purdmsed  by  the  (iefsudiinl  of  the  plaintiffs,  on  yarioua  billa,  commentang 
Veil.  ii7,  IHod,  the  last  bill  being  dated  Nurember  28,  1B3Q,  amounting  in  the 
total  to  $H,3IIU  3tt ;  which  total  sum  had  been  reductid  by  payments  made  \ij 
the  dei'enduut,  commcucing  June  12lh,  ISTiS ;  and  last  payment  December  10, 
1S56,  the  sum  lotai  uf  which  payments  amount  to  ^,015  3S,  leaving  a  balance 
without  making  any  calculation  of  interest  on  the  items  of  account  purchased 
oa  time  uf  six  and  eight  mouths,  of  $3,316  28 ;  that  there  was  at  least  due  to 
the  pluintiUs,  and  to  become  due  when  the  time  ehould  have  expired  on  the 
last  purchases,  the  sum  of  $3,300  {MoU  v.  Dazii,  15  How.  67 ;  and  see  MeKet », 
Ty^on,  10  Abb.  SU3). 

d  "  One  promissory  note  given  by  me  to  said  L.  on  the  8lh  of  Dec.  186*  fbr 
$1U0,  borrowed  munuy  on  whicli  is  endorsed  911.  said  note  due  when  given, 
also  one  promissory  note  of  $340  made  by  me  and  dated  Oct.  17,  1653,  due 
when  given  and  now  owned  by  said  L.  the  same  being  given  for  borrowed 
money,  nlso  for  said  L.  assuming  the  pavment  of  the  sum  of  $1000  at  the 
Bank  of  Havana  on  14  July,  18^,  by  which  a  note  of  $1000  made  by  me  pay- 
able to  the  onler  of  8.  C.  at  said  Bank  dated  81st  May  1853,  and  endorsed  by 
■did  S.  C.  was  paid  and  taken  up,"  (Lanning  t.  Carpenter,  20  N.  Y,  448). 

d.  "  The  above  indebtedness  arose  on  a  promissory  note,  made  by  the  defen- 
dant to  tlie  plaintiS',  dated  June,  21st  1854,  in  the  sum  of  $700,  with  interest, 

.  that  aiiiount  of  money  beins  had  by  Uie  defendants  of  the  plaintiff,  and 
upon  which  there  Is  this  day  due  the  sum  of  $783,  with  $90  now  due  Arom  de- 
fendants to  plaintiff,  as  costs  in  on  action  on  said  note  "  (Fr^h  v.  Brink,  23 
If.  Y.  418 1  afflmting  8.  C.  18  How.  88  ;  and  reversing  8.  O.  16  How.  373 ;  30 
Barb.  141). 

/.  "  Tbe  plaintiff  has  this  day  endorsed  my  notes,  payable  at  bank  for  $0000 
in  all  for  my  accommodation,  and  to  enable  me  to  negotiate  said  nat«a,"  with- 
-It  any  further  description  of  tbe  notes  (ifopttn*  v.  Ndttm,  34  N.  Y.  618). 


g.  A  statemeut  that  "  the  judgment  is  confessed  for  a  debt  Justly  due  t 
plaintiff  arising  upon  the  following  facts :  On  or  about  the  IBth  day  of  De- 
cember, 1858,  the  plaintiff  lent  or  mvodco!  to  the  defendant  iu  cash  the  sum 
of  $2,000,  which  said  sum,  with  interest  thereon  from  the  sold  18th  day  of 
Dccemlier,  1858,  amounting  to  $80  24,  is  now  Justly  due  by  the  defendant  to 
the  plaintiff,"— is  suffldent  (J^Tt»ttm  v.  if&dwjamt,  0  Abb.  314). 

A.  A  statement  to  secure  pialntiO's  contingent  UaUlity  as  indoiser  for  the  ac- 
commodation of  defendant  is  suffldent  if  it  describes  the  notes,  naming  the 
respecUre  parties,  the  dates,  amounts  and  times  places  of  payment    Tlie  oon- 
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dd«ration  need  not  be  stated  nor  that  the  notes  had  been  discounted  (Jforte 
T.  J^noJib,  12  Abb.  408  ;  see  Wmn^frmner  t.  Sdgerton,  8  Abb.  419 ,-  17  flow. 
863;  SO  Barb.  186). 

a.  A  HtntemeDt  that  the  iodebtednees  arose  for  money  advaDced  by  pldn- 
Uff  for  defendant  aX  a  time  mentioned,  including  interest  thereon  to  date,  held 
BuiBcient  (Lyim  t.  Sturman,  14  Abb.  8Si) ;  contra,  ClenunU  v.  Gertni),  fiO  Barb. 
825). 

b.  A  statement  that  the  plaintiff  sold  the  defendant  a  quantity  of  meat  in  the 
years  1S54  and  1855,  and  that  there  wasJoBlly  due  to  the  plaintiff  upon  such 
sale  a  certain  spedfled  balance,  is  sufficient  (muaAaum  v.  Keim,  21  N.  Y,  826; 
revVg  1  Hilton,  620 ;  7  Abb.  23,  and  see  Ourtii  v.  Gorbiu,  25  How.  58). 

&  It  is  not  necessary  that  the  statement  ahoald  in  terms  state  that  the  sum 
confessed  ia  justly  due  or  to  besome  due.  The  fitcts  must  be  set  forth  in  such 
a  manner  as  to  show  a  Just  debt  and  the  amount  thereof,  but  where  the  crC' 
ation  of  a  Just  debt  ia  averred  it  ie  unnecessary  in  terms  to  negative  that  it 
has  l>een  paid  or  otherwise  discharged  {Lanning  v.  Carpenter,  80  N.  T.  447 ; 
reversing  US  Barb.  403). 

d.  Thestatement  is  sufficient  ifitsets  forth  that  the  judgment  is  confessed 
to  secure  the  plaintiff  for  a  debt  Justly  to  income  due  upon  his  endorsement  as 
the  surety  of  the  defendant,  and  foe  his  heneQt,  of  bills  and  notes  which  are 
Ailly  described,  as  to  names,  dates,  amounts,  and  times  of  payment  (A>w  v. 
Flainer,  16  N.  Y.  668). 

t.  The  other  cases  in  which  stalements  were  held  snfflcient,  viz.  Behoalerafl 
y.  rAom*»i,  9  How;  81 ;  7  id.U7i  Jfu;m  v.  Brwto,  7  id.  49 ;  8  «.  40;  WhU- 
tteg  T.  Senyoa,  7  id.  469  ;  Parkt  v.  Ghtireh,  5  id.  301 ;  BM  v.  Cabman,  9  id. 
64,  and  referred  to  at  length  in  the  fourth  edition  of  this  work,  liaye  all  been 
OTrruled  by  the  decision  in  Vhappei  v.  Ghappel  (2  Keman,  310). 

/.  Tba  foUoiwlng  Btatements  have  been  beld  tnanfflcient— Since  the  10th 
day  of  December,  1846,  the  said  A—  B— (plaintiff)  baa  lent  and  advanced  to  the 
eaid  defendant  the  sum  of  two  thousand  one  hundred  and  thirty  dollars,  to 
pay  off  and  discharge  the  debts  of  said  defendant,  and  which  haa  been  used  for 
tiie  purpose  of  paying  off  said  debts,  no  part  of  which  tias  stace  been  re^d  to 
eaid  A —  B — ,  and  the  defendant  la  now  Justly  indebted  to  said  A —  &—  in 
that  sum  {Sttb^m  y.  Soeiety  of  the  M.  E.  ChurA,  BodistUr,  13  How.  410,  Mon- 
roe Gienerai  Term). 

g.  la  Chappd  v.  Chappd  (2  Eeraon,  81."!),  the  Btateroent  was  as  follows : 
**  This  confession  is  for  a  debt,  Justly  due  to  the  said  plaintiff,  arising  upon  the 
following  facts,  viz. :  a  promissory  note,  payable  to  the  said  plaintiff  or  bearer, 
for  $885,  dated  April  18, 1849,  and  payable  one  day  fh>m  date,  with  use :  and  a 
promissory  note,  payable  to  the  said  plaintiff  or  bearer,  for  (76,  dated  May  1^ 
1849.  The  said  sum  of  $1,088,  iwing  the  amount  of  said  notes,  principal,  and 
interest,  up  lo  this  date,  and  is  Justly  due  to  the  said  plaintiff  from  the  said 
dcfendanL  The  court  of  appeals  termed  the  order  of  the  supreme  court 
vacating  the  Judgment  on  such  statement. 

h.  "  We  do  hereby  confess  Judgment  in  thia  cause  for  tlie  sum  of  $3,822  75, 
and  authorize  iudgment  lo  be  entered  therefor  against  us.  This  confession  is 
for  a  debt  Justlyowing,  and  now  due  to  Che  plaintiff,  npon  the  following  facta, 
that  we,  A.  H.  H,  and  A.  H.,  are  indebted  to  the  said  A.  B.,  upon  a  certain 
promissory  note,  of  which  the  following  is  a  copy," — then  followed  a  copy  of 
the  note— Harris,  J.  (itonnaH  v.  iftnrjr,  18  How.  142). 

i.  Where  the  statement  was  in  general  terms  that  money  "was  lent  and 
advanced,  at  divers  times,  from  the  1st  Decemt>er,  1858.  to  date,"  held  not  suf- 
ficient (Davii  V.  Morru.  31  Barb.  162,  General  Term.  First  District ;  and  see 
Moody  V.  T(nen*end,  8  Abb.  870).  So  where  the  indebtedness  was  stated  to  be 
"  for  goods  sold  and  delivered,  and  upon  an  accounting  had  on  the  day  when 
the  confession  was  made  "  (Boyden  v.  Bradttreel.  11  How.  603 ;  and  see  Winne- 
hrmner  v.  Kdgerton.  SO  Barb.  1U5 ;  18  Abb,  419 ;  17  How  381).  The  caa6e  of 
Claftin  V.  Sanger  (11  Abb.  »88  ;  81  Barb.  88) ;  Moo<^  t.  Towntend  (3  Abb. 
876);  anditamtT.  JferrA (81  Barb  168);  tald  to  be  oremled  1^  J^rdighy. 


^dbyGoOgle 


no  ooNTxsBioir  or  JUDaHXHT  [|  388. 

JMnk  HKi  S.  Y.  4iffi ;  »ad  Leatmnff  Y.  CarfMUtr  (SOS.  Y.UTi.  BmImohy, 
Sherman  (14  Abb.  m). 

a.  "  The  above  indebtedness  arow  on  acconnt  for  goods,  wtiMa,  aod  mer- 
dtasdise,  and  propertj  told  and  delivered  to  ms  br  tbe  plaictUb,  for  which  I 
have  not  paid,  and  the  sum  above  confteaed  ia  tuatlj  doe  to  the  plainliflei,  with- 
oat  anj  fraud  whatev^."  It  waa  held  inanfflcfenl  Also,  a  statemeDt  as  fid- 
lows  :  "  The  above  Indebledneas  aroae  on  ai^connt  of  goods,  wares,  and  mer- 
chandise, sold  and  delivered  bj  said  plaintiff  to  me  unce  tbe  fin(  da;  of  Jan- 
tiarj,  1855,  and  tbe  sum  above  coiife»ed  iajostlv  due  to  the  Mid  □IsintilT,  with- 
out anv  fraud  whatever "  (Roaekrans  J.  OaruiaU  v.  ^nn,  13  How.  416 ;  23 
Barb.  652). 

b.  lu  Von  Btdc  V.  SAuman  (13  How.  473),  a  statement  was  held  insoffident 
which  was  as  RjUowb  :  "  I,  Frnucis  C.  Sbuman,  the  above-named  defendant, 
hereby  confesB  mvaelf  indebted  to  George  T.  Ton  Beck,  the  above  phuntUT,  in 
the  luin  of  two  thousand  and  seventy  dnllara,  and  Interest  thereon,  from  the 
4th  day  of  April,  1855,  and  hereby  authorize  him  or  bis  executors,  administra- 
tors,  atlornuf .  or  aiisigns,  to  enter  a  Judgment  agunst  me  fiir  diat  amoont. 
The  above  indebtedness  sroee  on  promueory  note*,  given  by  me  for  value  re- 
ceived to  the  said  pluntiff,  liabilities  incurred  by  said  pluntUT  for  me  by  hla 
endorsement  of  my  Doles,  which  the  said  Von  Beck  is  to  pay  or  baa  paid. 
Also,  tbr  an  account  for  beer  sold  and  delivered  br  him  to  me,  and  money 
paid,  l^d  out  and  expended  fbr  my  benefit.  And  I  hereby  declare  that  the 
mm  by  me  c(»ife«eed  as  above,  is  Justly  due  the  plahitiff,  without  aoy  fraud 
whatever," 

e.  Where  the  statement  expressed  tbe  amount  to  be  fSOO,  and  that  "it 
is  Justly  due,"  and  then  set  forth  that  the  indebtedness  aroae  upon  the  fol- 
lowing facts:  "For lumber  and  bnildine  materials  ftamlehed  1^  the  plain- 
tiff lo  the  defendant,"— Brown,  J.,  held  it  insufflcdent  (Purdg  v.  Upton,  10 
How.  404). 

i.  Where  tbe  statement  waa  for  "eoods  and  groceries,  and  fi>r  one  hoTM 
and  one  oow,  delivered  to  the  said  (feoi^  Upton  [the  defendant],  the  pay- 
ment of  which,  to  tbe  amount  of  $800,  is  now  dne  to  sidd  Harshall  [the  pon- 
tiff]," Brown,  J.  held  It  inauffldeat,  because  it  did  not  state  how  much  for 
the  goods  and  groceries,  how  much  for  tbe  horse,  and  how  much  for  the  cow, 
nor  under  what  circumstances  they  were  delivered  to  Upton,  nor  that  the 
property  was  delivered  by  Marshall  {.Marihaa  v.  Upton,  10  How.  487). 

e.  "  This  confession  ia  for  a  debt  Justly  due  to  the  pluntiff,  arising  upon  the 
following  facts :  a  promisaory  note,  payable  to  tbe  plaiutiS',  for  the  sum  of 
$350,  dated  on  or  alwut  the  14tb  of  January,  1S50,  and  payable  one  year 
after  date,  with  interest;"  the  Judgment  entered  on  such  confession  was 
held  to  be  frandulent  and  void  {Park  v.  Chuixh,  5  How.  381 ;  1  Code  Rep.  N. 
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,,.  A  promlnoiy  note  made  by  me,  bearing  date  the  22d  day  of  August, 
1861,  was  given  by  me  to  said  plaintiSa.  on  settlement  of  account  between 
Ihero  and  me,  on  tbe  33d  dtiy  of  that  month ;  whereon,  for  value  received,  I 
Tvomised  to  pay  to  tbe  order  of  said  plaintifib  said  sum  of,"  &c.  {Dunham  v. 
Waterman,  0  Abb.  867 ;  17  N.  Y.  9). 

jr.  "  Judgment  Is  hereby  confessed  in  this  cause  for  the  sum  of  $2,540  85^ 
This  confession  is  for  a  dtbt  Justly  and  legally  due  to  the  plaintilfe,  arising 
upon  tbe  folloning  facts :   1.  A  note  for  f400  and  interest  and  proteet  fees, 
dated  Februarv  28, 1B55,  discouuted  by  said  bank,  and  now  owned  bj  them 
{ffk  cf  KindernookY.  Jenniion,  15  How.  41.  Harris,  J.) 

A.  "  Tbe  indebtedness  arose  on  a  Judgment  in  tbe  supreme  court,  in  favor  of 
W-  B.  against  W.  K.,  and  asugned  to  plHintUF;  and  also  on  a  bond,  executed 
by.  W.  K.  to  W.  B.,  dated,  Ac.,  for  tbe  sum  of  $3000,  both  of  which  secnri- 
wa  were  given  for  mcner  borrowed  by  the  defendant :  and  the  sum  confess- 
ed ia  justly  due  to  \ht,  plainti£  vrithout  any  Ihiud"  {BedoTtau  t.  Kirk,  15 
How.  238). 

i.  "  The  above  indebtedness  arose  on  the  sale  and  conveyance,  by  the  plain- 
tiff lo  tbe  defendai^,  of  his  right,  title,  and  IntereM  in  tbe  boats,  propeitj,  and 
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§  888.]  WTIHOOT  AOTIOS.  TOT 

clhcta  of  W.  H.  A  Ca,  la  JaajMry,  18M ;  ULd  t  herebv  state  that  tbe  Bum 
abon  W  ms  coofened,  is  jiutlr  due  to  tbe  wld  M.  8,,  plaintiff,  without  aur 
fimad  whaterer  "  (TAompMrn  t.  Kan  Veehiea,  B  Abb.  459 ;  Hoffman,  J). 


v-«v»,  imjiHjiD  tfu  uDuuauu,  luiu  uu»  ^  lu'D  uOt  p^d  s&id  note,ai]d  that  I  sitt 
Jnstlj  indebted  to  the  pUntlff  thereon  in  the  sum  of  |S000  "  i,Keadall  t.  a>d- 
fmi,  1  BoBW.  600 ;  and  aee  JVirmii  v.  I^vnton,  SO  Barb.  IIT). 

6.  For  "  eaah  loaned  to  the  defendant  for  his  use  in  IBM,  and  there  ts  unp^ 
on  KLld  loan  $1070  "  {MeDoaeU  v.  DanieU.  88  Barb.  l*3y 

e.  Amount  due  fVom  defendant  to  plaintiff  for  pluntiff'a  Ibbllitv  and  goar- 
antee.  now  past  due,  to  R.  B.  W.,  as  President  of  the  M.  Bank,  (8,000 ;  amount 
of  one  promiiBory  note  Indorsed  by  plaintiff  for  defendant,  due  JdIv  10, 1866, 
and  held  bv  C.  D.,  (2,000  ( WinnOnnner  r.  EdgerUm,  8  Abb.  41» ;  17  How.  S68 : 
SO  Barb.  IBS). 

d.  For  cuib  loaned  to  the  deftodant,  paid  for  his  nse  and  at  bis  request,  and 
intsreflt  thereon,  stating  various  Items  with  dates  and  amoants,  makinrHu 
sum  of  $1234,  but  not  stating  which  items  were  for  money  Loaned  and  wnlch 
for  money  pajd,  nor  to  whom  paid  {MeBoweU  t.  Dani^,  38  Barb.  143). 

(."For  a  debt  justly  due  plaintiff  from  me  ari^ng  upon  the  following  facta: 
&.  promissory  note  made  by  me  to  the  pMndff  for  (100,  dated  OcL  30, 1868, 
ind  payable  one  year  fVom  <ute  with  interest,  said  note  was  given  for  mon«f 


had  and  received  W  me  of  plaintlif  at  my  request,  also  for  $19  money  recelvM 
by  me  of  pl^tiff'^at  different  times,  for  which  no  note  or  secarltv  was  taken 
fhum  mc  by  pbuntiff:  also  for  $106,  being  a  book  accoiuit  for  gooda,  groceries 


and  provisions  heretofore  sold  and  delivered  to  me  at  my  request  by  plalnU^ 
for  which  he  had  not  recdved  pay  {IMy  v.  Mamem,  30  How.  3G7). 

/.  "  We  are  Indebted  to  said  A.  B.  on  a  promissory  note  of  which  the  fol- 
lowing is  a  copy"  (copy  of  note,  BonjuS  v.  Benry,  13  How.  142). 

g.  A  confeaaion  to  secare  liabilities  mentioned  in  a  schedule  annexed  held 
tasofOdent  [Hamann  v.  KtiTAart,  II  Abb.  132) ;  and  so  where  a  schedule  was 
referred  to  but  not  annexed  {ClemanU  v.  Qertne,  30  Barb.  325). 

A.  A  statement  as  follows :  A  prominory  note  (describing  it),  which  note  wa« 
given  by  L.  W.  &  Co.,  for  goods  and  merchandise  theretofore  purchased  of  L. 
W.  A  Od.  by  the  deEsndant,  which  note  was  Indorsed  by  the  debtor^  and  came 
Into  the  banda  of  the  plaintiff  for  a  valuable  consideration — held  msufScient 
acainit  creditors  {Oltf]&t  v.  Sanffer,  0  Abb.  214,  note ;  17  How.  074 ;  11  Abb. 
W6;  31  But  8«,  supposed  to  be  overruled  bj  Frdigkj.  Brink,  22  S.Y.  US; 
and  see  Lgm  v.  Shtrman,  14  Abb.  398). 

1.  "  Tbls  confession  la  for  a  debt  Jostly  due  to  the  t^aintiff,  arising  upon  the 
following  bets,  to  wit:  A  promissory  note  ^ven  by  said  E.  J.  (tbe  defendant) 
to  said  A.  8.  (the  plaintiff)  for  $1800 ;''  donbtfol  if  sufBcient  (Murran  v.  JudMt, 
6  Selden,  78). 

J.  Btateount  good  in  purt  and  b«d  tn  part. — When  the  confes^on  was 
for  "  the  sum  of  $021  60,  It  b^g  for  goods  and  raercliaadlae  heretofore  deliv- 
ered to  me,  the  said  deftadant,  and  which  is  now  due :  and  alao  the  sum  of 
$fiOO,  being  the  amount  of  a  bill  of  gooda  this  day  purchased  of  him,  the  said 
plainUff,— It  was  held  by  Bacon,  3.,  Qiat  the  oonfesdon  was  sufficient  as  to  tba 
item  of  $500,  but  Insufficient  as  to  the  item  of  $521  60 ;  and  on  motion  of  a 
subsequent  Jodgment  crei^tor.  It  was  ordered  that  tbe  Judgment  should  stand 
«nd  bave  preCMOnce  aa  to  the  item  of  $500,  and  be  poatponed  to  the  lien  of 
the  subsequent  Judgment  as  to  the  Item  of  $521 60'' (ifo;)pciat  V.  Amo^ilun,  19 
How.  141 :  and  see  Marie*  v.  Seyaoldi,  13  Abb.  408). 

k.  St«t«matit  mar  bo  aaffldant  m  to  jodsnant  debtor  altboogb  insoffl* 
dimt  BB  to  orodltors. — A  statement  for  Judgment  may  be  sufficient  as  against 
the  defendant  himself,  which  would  not  be  ■ufflcient  as  ag^nst  a  creditor ; 
this  was  expressly  held  In  Von  SOlar  v.  MvUtr,  at  special  term,  and  affirmed 
on  appeal  to  the  general  term  (3  Abb.  875 :  El^  v.  Cook,  2  Hilton,  406).  In 
that  case  the  defaidant  moved  to  vacate  the  Judnnent ;  and  although  It  waa 
held  tiy  tlio  court  (hat  the  statement  was  insoffloeiM  as  against  a  Gredltor,  yet 
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ooKrBasioH  of  JCDaucNT  [§  3S3. 


1.  Uptoy 
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k  Amendmont  ofatatament: — Where  the  sUtenient  was  held  lusofBdent, 
but  the  gt)od  faiih  orthe  indebtedne«8  vaa  not  questioned,  and  no  superior 
equities  exlated  in  favor  of  other  creditore,  an  amendment  waspenuitted  "in 
order  to  prcserre  the  lien  and  priority  of  the  Judgment "  {DitBu  t.  Morrit,  21 
Etarb.  153.  Gleneral  Term  First  District ;  and  in  JfATuon  r,  FeOerman,  13  How. 
21),  Gierke,  J.,  held  the  statement  insutflcient,  but  foliowing  the  case  of  Lait- 
Ibh  v.  lltidatt,  (16  Jotina  14S),  ordered  "  an  amendeut,  hut  so  as  not  Vo  interfere 
with  the  rights  of  anj  Judgment  creditors  wliich  m&j-  liave  in  the  mean  time 
attached  ;  and  the  same  was  held  Hamnumd  \.  BuA  (8  Abb.  1S3 ;  and  sea 
MeKu  T.  T^mfA,  10  Abb.  392 ;  MeDoieeU  y.  DanitU,  38  Barb.  143) ;  but  Harris, 
J.,  in  Foti  Bedi  v.  ^unmn  (13  How.  4T3)  held  that  a  Judgment  entered  on  a 
defective  statement  Is  absolutely  void,  and  thnt  the  court  lias  no  right  to 
authorize  a  new  iud^eul,  under  the  form  of  an  amendment  If  the  Judg- 
ment was  Irregular,  it  may  be  amended ;  if  fraudulent,  it  is  absolutely  void 
'  WlutTU!]/  V.  sSnym.  7  How.  459 ;  see  Rietiardi  v.  ifej/iflam,  6  CaL  41B). 

b.  Tnifloatloa  erf  atatoment. — A  verification  by  which  the  dettor  sweara 
IhU  "  he  believes  the  above  statement  of  confession  is  true,"  is  sufflcicnC  {Del- 
ateare  v.  Bnagn,  21  Barb.  85).  The  venllcaliun  lanY,  it  seems,  be  made  before 
(me  of  the  pl^tlff's  attorneys  (J\itl  v.  Culeman,  9  How.  04). 

e.  aignatnrB  to  Btatoment— Where  the  affidavit  and  atatement  were  writ- 
ten on  the  eame  page,  and  the  signature  of  (lie  dercndant  was  to  the  affidavit 
only,  it  WHS  held  to  be  a  subslanlisi  compliance  with  the  requirements  of  the 
ftolute  {Purdy  v.  Upton,  10  How.  494 ;  Pott  v.  Coieman,  9  U>.  M). 

d.  Time  of  enterlnc;  judgmem  after  confeeaioD.— There  is  nothing  In  the 
oode  requiring  the  judgment  to  be  entered  at  anv  particular  tune  Mter  tho 
confession  and  statement  are  made.  It  was  held  to  be  no  objection  to  the 
judgment,  that  the  statement  was  verified  nearly  one  year  before  the  entry  oT 
theludgment  {Gvrtii  v.  CorbUt,  2B  How.  flB). 

A  Conatmotion  of  oonfeasion. — A  judgment  confeeaed  to  several  persona 
to  secure  an  actual  Indeblednesa,  Is  presumed  to  be  In  favor  of  all  tlie  parties 
equally  [BaOibone  v.  BUxking,  3  Barb.  ISS).  Thie  preanrnption  may  be  rebut- 
ted,   (id.) 

f.  AntHortty  to  vtAKt  ladgmettt— "  It  is  said  that  there  waa  an  irregu- 
larity in  the  confession  of  Judgment  The  particular  irregularity  relied  on 
la  that  the  confession  does  not  contain  any  authority  pursuant  to  the  flrat 
subdivision  of  section  883.  The  confession  of  the  Judgment  commences  with 
the  title  of  tbe  cause,  and  then  proceeds  thus :  '  Judgment  is  hereby  confessed 
In  this  cause  for  the  sum  |1413,^'  Ac.  It  is  difficult  to  state  the  authority  in  a 
more  direct  manner  than  is  done  here,  especially  when  we  remember  tbat 
lite  defendants  both  swear  to  this  statement,  and  tliat  in  every  other  resjiect 
the  confession  ia  admitted  to  conform  to  the  statute.  Again,  this  part  of  the 
atatote  la  (KrMfory  merely ;  and  the  defendants  cannot  t>e  heard  to  object  to 
it,  especially  after  the  lapse  of  more  than  a  year ;  one  year  bars  all  relief  for 
irregularity  (2  it  B.  282,  §  3  ;  see  also  GnjJIn  v.  iftteA«a,  3  Cow.  5481."  Park 
T.  tftwrcA,  5  How.  8B1 ;  1  Code  Beii.  N.  B.  47). 

g.  How  Jodgment  may  be  aet  aside — Judgment  entered  without  action 
may  bo  set  aside  for  defect  in  the  statement  upon  which  It  is  entered,  at  tbe 
instance  of  a  Junior  Judgment  creditor,  on  motion  ifihappA  v,  CAiippel,  2 
Eeman,  315  j  Hae  v.  tatoser,  9  Abb.  380,  note  ;  18  How,  38).  And  this  too, 
although  the  judgment  ia  on  a  bond  secured  by  mortgt^ps  of  all  the  real 
estate  on  whi^  the  judgment  is  a  lien  {Bonneli  v.  Henry,  13  How.  145,  Harris 
J).  So,  It  may  be  set  aside  on  the  motion  of  a  subsequent  bona-fiiU  purchaser 
of  real  cslnte,  against  which  estate  the  Judgment  is  an  apparent  lien  (Kmdatt 
V-  Bodgiiu,  1  Bosw,  d59t ;  or  on  the  motion  of  an  assignee  for  the  benefit  of 
crcdltoi's  (Beek-min  v.  Kirk,  IS  How.  33S);  or  it  may  be  set  aside  by  a  decree 
in  an  action  In  the  nature  of  a  creditor^  bill  at  tbe  suit  of  a  subsequent  jud^ 
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ment  creditor  (DuiOam  r.  Waterman,  8  Abb.  8S7 ;  17  N.  T.  8).  By  any  party 
interested  in  impeactiiux  ft  {Daiy  v.  MaitheiDi,  12  Abb.  403  note,  see  bow  ever, 
JVtn™  T.  BeTtUm,  80  hub.  117) 

a.  Ad  attacbln^  creditor  Is  not  within  the  class  of  peieooB  who  can  Impmcli 
the  bona-fidcs  ofBUch  ajudnaent  confessed  before  the  attacliment  was  levied. 
To  enable  a  party  to  QuestUm  such  a  judgment,  it  must  appear  Ibat  be  was 
a  Jodgment  creditor  of  Uie  party  confeaeinK  it,  at  tbe  Ume  of  the  confessloa 
(Bentten  y.  Goodmn,  IS  Abb.  82). 

i.  A  creditor  at  large  has  no  right  to  more  to  set  tbe  judgment  aside  (Low- 
bu-T.Mitsoro/N.  F.,  IS  How.  138;  Beekman  v.  Kirk,  Id.  m ;  and  see  Mmer 
T.  Barle,  24  S.  Y.  110). 

e.  Oue  claiming  to  be  a  Judgment  creditor  on  a  Jndgmeat  by  confee^on, 
entered  on  a  defective  BlAteraent,  cannot  be  heard  to  set  aside  a  judgment 
by  confession  subsequently  entered  (Rie  v.  LavaeT,  18  How.  38;  6  Abb.  S80,  n.) 

d.  A  Judgment  by  confeaeioa  although  voidable  cannot  be  Impeadied  col- 
tetmiUy  {Susbion.  t.  BlTyker,  84  Barb.  116 ;  21  How.  839). 

a.  A  motion  by  a  creditor  to  vacate  a  Judgment  entered  by  confesdon 
Bgahist  his  debtor,  on  the  ground  that  tbe  statement  is  insufflcieat,  is  not  a  mo- 
\)aa  for  iiregidarity  within  tbe  rule  requiring  the  notice  or  order  to  show 
canse  to  specify  tbe  irregularity  complwncd  of  {WinnArenner  \.  EdgerUm,  8 
Abb.  419 ;  17  How.  868 ;  30  Bart.  IBS). 

/  CoiapwlUng  dabtor  to  gire  a  new  oonfeasian.— Whether  tbe  court 
has  power  in  any  case  to  compel  one  who  has  confeesed  Judgment  upon  an 
insnffident  statement  to  ugn  and  verify  an  amended  one, — Hammond  v.  Bu»h, 
(8  Abb.  1S2).  [1b  it  not  well  to  insert  in  the  statement  a  stipulation  in  the 
nature  of  a  covenant  for  further  assurance,  and  to  the  effect  that  the  debtor 
will  on  request  make  and  execute  such  other  document  as  may  be  necessary 
to  give  eOoct  lo  the  confeadon  t  ] 


§384.  [337.]  (Am'd  1849, 1851.)  Judgment  and  executim. 
The  statement;  rae,j  be  filed  with  a  county  clerk,  or  with  a 
clerk  of  the  Bnperior  court  of  the  city  of  New  York ;  who 
shall  endorse  upon  it,  and  enter  in  the  judgment-book,  a  judg- 
ment of  tlie  snpreme  or  said  superior  court,  for  the  amount 
confeesed,  with  &re  dollars  coats,  together  with  disbureements. 
Tbe  Btatement  and  affidavit,  with  the  judgment  endorsed,  shal' 
thenceforth  become  the  judgment  roll.  Executions  may  be 
issued  and  enforced  thereon,  in  the  same  manner  as  upon 
judgments  in  other  cases  in  each  courts.  When  tlie  debt  for 
which  the  judgment  ia  recovered  is  not  all  due,  or  is  payable 
in  installments,  and  the  installments  are  not  all  due,  the  execu- 
tion may  issue  upon  such  judgment  for  the  collection  of  such 
installments  as  have  become  due,  and  shall  be  in  tlie  usual 
form,  bat  shall  have  endorsed  thereon,  by  the  attorney  or 
person  issuing  the  same,  a  direction  to  the  sheriff  to  collect  Ihe 
amount  due  on  such  judgment,  with  interest  and  costs,  which 
amount  shall  be  stated,  with  interest  thereon,  and  the  costs  of 
said  judgment.  Notwithstanding  the  issue  and  collection  of 
such  execution,  the  judgment  shall  remain  as  security  for  the 
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iDBtalmenta  thereafter  to  become  da«;  and  Thenera'  taj 
further  ioBtalments  become  dne,  execution  taaj,  in  like 
maoDer,  be  iwaed  for  the  colleotioa  and  enforcement  of  the 


a.  *"""*"  tr  entrr  of  Jadgmaat— Wk«n  tvo  wrttten  tMtattatM,  &atj 
Terified,  were  filed  bj  an  atlontev  with  the  cleit  of  the  coontj,  for  the  por- 
poM  of  hsTing  Jndgmenti  enteraa  by  conftesUm  (agaiuat  the  Mme  defendant), 
without  action ;  and  thac)akenteT«dintheJudgtneiit-book,Jiidgtiteiilaof  Iha 
anpreme  court  for  the  respective  unooDte  oonltsaed,  with  costs,  Mt  omltt«d  to 
enaoTM  the  tame  apon  the  statementa  aa  directed  bj  this  aection.  On  «  sob- 
aeqoent  daj  anotlter  written  atatemmt  against  the  same  def^dant,  t>r  a  dist- 
ant attoney,  was  died  br  the  tame  clerk,  and  Judgment  by  confession  thereoB 
waa  perftcted  regnlariy  in  all  respects,  pnisDaot  to  the  code  aforesaid,  the 
iMt-mentioned  attorney  knowing  of  the  omiBaions  in  the  two  first  cauecA.    On 


K  d^  sabseqneut  to  the  entry  of  this  last  Judgment,  the  attotnev  in  the  two 
first  causes  consented  that  the  elerk  rt-aiier  the  two  flrgt-Qamed  JadnnenlA  bv 
making  Uw  proper  endoraemcnts,  dbc,  to  perfect  the  same  regularly,  wtiich 


was  done,  maUiu  them  mbsequent  in  entry  and  lien  lo  the  Judgment  fltst 
regularly  entereoT  On  a  motion  on  behalf  of  the  plaintiff  in  the  two  caosct 
first  mentioned  for  an  order  requiring  the  clerk  to  endorse  on  the  sUtemenla 
BBof  the  time  ihev  were  orMinoI^jSAl,  and  (hat  the  Jodgments  be  entered  in 
the  iadgment-book  and  docketed  as  of  the  same  day,  the  order  was  giaoted 
Ud  the  r&entry  vacated  (4  How.  18 ;  and  see  DtOg  v.  MalOaa,  SO  How.  367). 
a.  Jndgment,  irtisn  parftaoted.— Until  the  clerk  enters  and  records  the  Judg- 
ment, there  is  nojudgment,  nothing  of  the  existence  of  which  a  notice  can  m 
given,  so  ae  to  affect  a  subsequent  mortgagee  or  grantee.  There  la  not  miIt 
no  Hen,  because  that  is  in  all  respects  the  creation  of  the  statute,  bnt  there  fa 
BO  Judgment  at  all  CBmott,  J.,  Btydeaintrgh  r.  NorOavf,  13  How.  3M)). 
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Offer  of  the  defendant  to  compromise  the  whole  or  a  part  ^ 
the  action.* 

SEcnon  38S.    Offer  of  compromlge. 

88S.    DefcndBJit  may  offer  U>  liqaldate  danugea  eotidltionallj. 
S87.    Effect  of  ftcceptance  or  reftual  of  offer. 

§  886,  [338.]  (Am'd  1851.)    Offer  of  oompronme. 

Tbe  derecdant  may  at  any  time  borore  the  trial  or  yerdict, 
serve  upon  the  plaintiff  aD  offer  in  writing  to  allow  jadgment 
to  bo  taken  against  liim  for  the  earn  or  property,  or  to  the 
effect  therein  specified,  with  costs.  If  tho  plaintiff  accept 
the  offer,  and  give  notice  thereof  in  writing,  within  ten  days, 
be  may  file  the  BunMnons,  con[>plaint,  and  offer,  with  an 
affidavit  of  notice  of  acceptance ;  and  the  clerk  mnet  tbere- 

*  a.  It  BeemB  that  the  code  hM  not  repealed  the  provtelouB  of  the  revised 
Matntes  relatiTe  to  a  temder  after  suit  brought  (3  R.  B.  668,  §g  20, 21, 22).  See 
note  to  section  S23. 

6.  Payment  Into  court —Where  a  plrfntlff  hi  bad  Mth ,  and  to  make  cost*. 
prevented  a  tender  before  action,  for  which  defendant  was  prepared,  defend' 
ant  was  allowed  lo  pay  money  Into  court  aJtd  have  a  discontinuance  wltLout 
costs  (The  J^ople  t.  Jf.  T.  Baperior  Court,  10  Wend.  10*). 

e.  Parent  into  court  la  a  payment  jnv  taata  {Xurrof  r.  Befhvnt,  1  Wend.  191) ; 
it  admila  plamliff'a  cause  of  action  to  the  amount  of  the  payment  [Raiding  v. 
Fandoreoet,  2  Wend.  431 ;  Johrulon  v.  CWuntWm  Int.  Co.,  7  Johns.  6l6) ;  and 
plaintiffls  entitled  to  thstamonnt  in  anj  event  {^aek  v.  Bman,  13  Wend.  SHF). 
If  the  amount  la  snfflcient  to  carrv  coels,  defendaiit  most  pay  costs  to  tbe  time 


of  pavmeat  (.iliiiM  V.  CUem,  S  Wend.  326) ;  if  pWntiff  does  not  prove  a 

of  actioii  for  mor«  than  the  sum  pdd  Id,  the  verdict  should  be  for  the  defandant 
(Ahb'n  T.  Dunning,  7  Hill,  80)  and  is  Uab1«  for  coeta  (Dtgan  v.  OiOeA,  1  E.  D. 
Bmltb,  398);  even  if  plaintiff  does  not  prove  a  cause  of  action  for  aa  mndi  aa 
the  nnn  paid  Into  court,  he  cannot  be  made  to  refimd  (Ssod  V.  iftil  Sqffe^  At. 
(h.  S  Band.  54).  Where  the  plaintiff  proves  a  caose  of  action  for  more  than  tbe 
amount  paid  Into  court,  he  la  entitled  to  a  verdict  and  judgment  for  the  whole 
amount,  but  must  credit  the  amount  paid  into  court  on  bis  eKecution  (Dakin  v. 
Danning,  7  Hill,  WV  Honey  cannot  be  paid  Into  court  without  an  order 
(Bator  V.  Sunt,  1  Wend.  103). 
d.  Bond  conditioned  for  payment  of  mone(y  t^  Inatalmenti  is  not  within  S  K 

a  853,  §  19,  permitttnic  defendant  to  dlaconf '-' — ' "- '  '"- 

into  court,  with  costs  (see  !»•  P«opU  v,  Jf.  T. 
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upon  enter  jadgment  accordiDglj-.  If  the  notice  of  acceptance 
be  not  given,  the  offer  is  to  be  deemed  withdrawn,  and  cannot 
be  given  in  evidence ;  and  if  the  plaintiff  foil  to  obtain  a  more 
favorable  judgment,  he  cannot  recover  coets,  but  must  pay  the 
defendant's  costs  from  the  time  of  the  offer. 

a  Ik  what  obmk— The  offer  maj  be  made  in  U17  and  erery  action  {Bri- 
(bnimeferT.  JfiMo»,16How.a08i  KeeMT.  Wvman,B  iiSS;  Bm  v.  Northntp, 

«ia.fi3S). 

b,  Fona.— It  need  not  be  rifn"*^  ^7  *''e  defendant  in  person,  the  dginatnTe 
of  hU  atlnmey  ia  Bufflcient  (SdWM  v.  BenUey,  1  Code  K.  108;  8  How.  831). 
It  should  be  to  disiinctly  made  as  to  leave  no  doubt  as  to  ita  meaDlng-  or  iu 
extent  [Ptnt  t.  N.  T.  Cent  it  it  Cfa.  12  How.  652).  An  offer  aerred  witi  a  copy 
of  the  answer  (ivMch  answer  claimed  a  aet-off  in  respect  of  two  prouiiasory 
notes),  stating  that  the  defendant  offered  to  allow  Uie  plaintiff  to  take  judg- 
ment for  the  aroouQl  claimed  in  the  summonB,  less  the  amount  of  tlie  two 
notes  set  up  in  the  third  and  fourth  defences  in  the  answer,  with  coats,  waa 
held  auffident  The  balance  between  the  amount  claimed  and  the  amount  of 
the  notes  was  ascertainable  by  computation  (Btirrtfti  v,  WalfaU,  IS  How.  420). 
It  must  expressly  stale  that  Judtrment  for  the  sum  offered  mar  be  taken  m'tA 
coala,  or  it  will  be  of  no  avail  whatever  (Itannry  v.  BuntU,  8  Duer,  689).  It 
must  be  unconditional  and  leave  nothinzlo  be  ascertained  or  determined  before 
the  entry  of  the  judgment  (Pinkney  v.  ChOdn,  7  Boaw.  660 ;  15  Abb.  137,  note). 
Thus  an  offer  for  a  ccrliun  sum  "  without  costs,  Mia  offer  being  subject  to  ttie 
coveoanl  for  a  stay  of  arocecdings  entered  into  between  Uie  parlies"  was 
held  not  to  be  wiUiiu  uie  statute  (id. ;  and  see  Uanna  t-  i>srfer,  10  Abb. 
,    137). 

e.  It  may  be  for  the  ftill  amount  demanded  by  the  complaint  (Bati  t.  Bridgt, 
15  Abb.  150:  34  How.  163).  It  should  be  In  i>chalf  of  all  the  defendants  or  at 
least  inbehalf  of  all  as  to  whom  the  plaintiff  is  in  a  situation  on  filing  the 
offer  to  perfect  judgment  {GnSUhi  v.  Be  Forett,  16  Abb.  282 ;  2S  Bow.  336 ; 
and  see  below,  Joi/U  debtor$—hirtjttr»). 

d.  When  it  may  be  Borvad.— It  may  be  served  Immedately  after  the 
action  is  commenced  and  before  any  complaint  \m  served  (Kili*  v.  Better,  10 
How.  270.)  It  should  be  served  more  than  ten  days  before  the  trial,  if  served 
vrilhin  ten  days  of  the  trial  the  plaintiff  may  proceed,  and  if  the  trial  is  actu- 
ally had  before  the  expiration  of  the  ten  days,  in  which  the  plaintiff  rnxj 
elect  to  accept  or  reject  it,  the  defendant  csn  Ikave  no'  benefit  Croni  it  {Rtm- 
«rop  T.  Hmn,  7  How.  161  j  Walker  v.  Jvhtuon,  8  id.  240). 

«.  Amendmant  by  platntlS — An  amendment  by  plaintiff  of  his  plendings 
after  an  offer,  In  nowise  affects  such  offer  (Kila  v.  Seeber,  10  How.  870), 
t  /  Joint  dobtoiB. — In  an  action  agadnst  two  to  recover  a  joint  demand,  an 
offer  by  one  of  the  defendants,  the  other  defendant  not  making  any  defence 
will  subject  the  plaintiff  to  costs  if  he  proceed  and  fail  to  recover  mors  thaii 
the  amount  mentioned  in  the  offer  (La  Forgt  v.  ChUtitn,  1  Code  Rep.  N.  K 
ISO). 

Jo.  Wliere  A,  B,  and  C  were  sued  jointly  as  Joint  debtors,  and  A  was  the 
only  defendant  served,  and  he  made  an  offer  under  g  865,  for  plaintiff  to  take 
udgment  for  |410  and  costs,  tlie  plaintiff  accepted  the  offer,  and  entered 
udSment  against "  all "  the  defendants  as  joint  debiors.  It  was  held  that  the 
plamtiffwasregular  (£i(praa»T.  J[>i!lK>n,  1  Code  Rep,  N.  a.  160,  n.;  Bmeryt. 
Ifmtfr;)^,  0  How.  130t;  and  that  he  might  enforce  his  judgment  against  the 
Joint  property  of  all  the  defendanlsand  the  separate  property  of  the  defend- 
ant wlio  made  the  offer  (Emery  v.  Emery,  9  How.  130).  Where  two  defend- 
ants were  regularly  served  with  summons,  and  one  defendant  without  the 
anthority  of  the  oUier  authorized  an  attorney  to  appear  for  both,  and  he  ap- 
peared and  served  an  offer  which  the  pldnUff  accepted,  and  took  judgment, — 
the  court,  on  motion  of  the  defendant  who  liad  not  authorized  the  employ- 
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ment  of  the  attnmer,  let  such  defendtmt  In  to  defend,  tbe  Judgment  Btanding 
u  BecurU]'  (Blodg-^  y.  OaaiMn,  6  Uuw.  143). 

a,  Partaen. — One  partner  hu  no  gfoeral  authority  to  make  an  offer  ofjtrdg' 
meat  against  the  firm,  in  an  action  against  the  Ann ;  and  if  one  partner 
makes  aiicb  an  offer,  and  it  it  accepted  and  Judgment  entered,  the  Judgmenl 
will  be  irregular  as  to  all  the  defendant*  but  the  one  making  the  offer  {JUtifr- 
wn  T,  GeATTTMo,  1  Abb.  197 ;  10  How.  801 ;  Bijimji  t.  Le  9al,  1  Abb.  283). 
But  where  an  attorney  appears  for  both  partners,  and  there  in  no  contriyanco 
In  employing  him  to  appear,  his  appearance  on  the  record  may  make  th» 
Judgment  regular  (8.  C.  on  appeal  to  the  general  term,  19  Barb.  094 ;  Briden- 
Mcer  V.  Maeoa,  18  How.  308).  One  partner  of  a  firm  lu  feUinp  circumstan- 
ces,  for  the  purpose  of  securing  a  bomt-fidt  partnership  creditor,  admitted 
serrice  of  a  summons  and  complaint,  and  serred  an  offer  on  which  Judgment 
was  entered  and  execution  issued  agninst,  and  levy  made  on,  the  partner- 
ship property :  and  on  motion  to  set  amde  the  Judgment  and  eiecntion,  by 
the  other  member  of  the  firm,  who  was  not  cognizant  of  or  consenting  to  the 
proceedins^  it  was  held  that  the  Judgment  and  proceedings  were  regular 
(OlwS  T.  ilcLaugMin,  10  N.  T.  Leg.  Obs.  3113). 

b.  VThat  fa  a  more  &voraUe  jn^gment — In  an  action  to  recoTer  $374, 
the  defendant,  b^ort  anttBerine,  served  an  offer  to  allow  Judgment  for  $280 
and  costs.  The  offer  was  refused,  and  the  defendant  put  m  an  answer  deny- 
hig  the  allegations  of  the  complaint,  and  setting  up  afterwards  a  couuter-dalni 
for  $175.  On  the  trial,  the  plaintiff  recovered  $341  67.  being  less  than  the 
$230  with  interest  from  the  date  of  the  offer  to  the  day  of  trial ;  but  as  the  re- 
covery was  over  and  above  the  counter-cWm,  and  was  an  eitlnguishment  of 
It,  wUch  an  acceptance  of  tbe  offer  would  not  have  been,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  full  costs  {Ruggk*  v.  Fogg  7  How.  8^4) ;  and 
when  a  defendant,  before  answering,  serves  an  offer  that  the  plainlifia  may 
take  Judgment  for  a  cert^n  specified  sum,  with  costs,  which  offer  is  not 
accepted,  and  the  defendant  subsequently  answers,  controverting  the  claim  of 
the  plaintiff,  and  setting  up  a  counter'Claim,  if  on  the  trial  the  plaintiff  recoT- 
era  the  precise  snm  specified  in  the  offer,  and  extinguishea  the  counter-clidm, 
they  recover  a  more  favorable  judgment  tban  that  offered  (Finding  v.  MOU,  2 
Bosw.  48U). 

0.  In  an  action  to  recover  a  money  demand  bearing  interest,  the  defendant 
lifter  an  anmeer  which  set  up  a  counter-cMm  of  $30,  and  on  the  14tli  of  Sep- 
tember, 1853,  served  an  offer  that  the  plaintiff  might  take  Judgment  for  $6804. 
The  oBi^r  was  not  accepted,  and  the  plaintiff  on  the  9th  of  March,  186S,  ob- 
tained a  verdict  for  $69  40.  The  question  arose  which  party  was  entitled  to 
costs;  and  it  was  held  that  the  plaintiff  was  liable  to  pay  the  defendant's  costs 
from  the  time  of  the  offer  {Schneider  v.  Jaeobi,  !  Duer,  004) ;  and  per  Bosworth, 
J. :  "  ir  the  plaintiff  had  accepted  the  offer,  he  migiit  have  entered  Judgment 
on  the  14lh  of  September,  1802,  for  $68  04,  exclusive  of  costs.  The  |68  04, 
with  interest  lo  March  Bth,  18S3,  amounts  to  $70  32.  On  that  day  he  obtained 
a  verdict  for  $69  40.    A  Judgment  for  that  sum  would  be  less  favorable  to  the 

CIntiff  hv  the  sum  of  $0  9S  than  the  one  entered  on  the  offer.  He  therefore 
ed  to  obtain  a  Judgment  more  favorable  than  the  one  offered.  The  plain- 
tiff insists  that  if  he  bad  accepted  the  offer  the  counter-claim  would  not  have 
been  extinguished,— that  the  verdici  has  extinguished  the  counter-claim,  and 
therefore  the  Judgment  on  the  verdict  will  be  more  favorable  than  the  Judg- 
ment on  tlie  ofibr.  He  relies  on  Bugglei  v.  Fcgg  (7  How.  824};  but  in  that 
case  the  offer  was  served  before  answer,  and  if  it  had  been  accepted  would 
not  have  extinguished  a  claim  not  then  Interposed.  This  case  is  clearly  dis- 
tinguishable from  that.  The  counter-claim  liad  been  interposed  before  the 
offer  was  made,  and  the  offer  must  tie  understood  to  have  been  made  with 
reference  to  the  claims  which  each  party  had  previously  set  up  in  the  plead- 
ings; and  an  acceptance  of  tbe  offer  would  have  extinguished  the  counter- 
claim." And  to  the  like  effect  is  £tUa  v.  Seedtr  (10  How.  270)  i  Budd  v.  Jaek- 
tou  (23  How.  £98). 
d  CoBtK— In  an  action  on  contisct,  at  issue  and  on  the  calendar  for  trial,  the 
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{   TO  COKTROHIBS.  [§§  386,   387. 


held,  the  detendant  k  .. 
Baoar,  10  How.  CSS), 
a.  Where,  In  an  kctlon  to  recoTO-  Und,  the  defendant  Mrved  with  his  an- 


swer, which  wu  a  general  denial,  an  offer  under  lec^on  385  allowing  the 
pluntiS*  to  take1uagTn«Dt  lor  a  part  of  the  prenuBea  cUimed.  The  offer  wm 
not  accepted.    The  pladnliff  did  not  obt^n  a  more  &Torable  Jadgraeot  thaa 


that  offered,  and  die  qoeation  aroM  aa  to  th«  amount  of  coats  to  each  partj. 
Hand,  J.,  allowed  th«  plaintiff  |19  and  dbbancmenta  for  his  ooata  up  to 
the  tim«  of  the  offer,  bnt  disallowed  all  sabaeqneat  coeta  and  distxinemenla, 
Inelgdlne  the  dirinmements  on  entering  Judgment  He  also  alluwed  the  de- 
fendant rail  oofts,  excmting  $S  costs  before  notice  ot  trial,  but  no  costs  of  ett> 
tering  np  a  separate  JudfmeDt  for  his  eosta.  He  disallowed  extra  costs  to  the 
defendant  {Kem  t.  iFyman,  8  How.  88 ;  and  to  the  like  effect  is  BumM  t. 
WmtfaO,  IS  id.  481). 

b.  Jndenaiit— The  Jadjrment  may  he  entered  withont  the  dlTecticn  of  a 
Jndge{^T.  yoraTop,9aQw.  685). 


§  386.  [339.]  Defendant  may  offer  to  ligvtdate  damagea 
eondiUonaUy. 

Id  an  action  arieiDg  on  contract,  the  defendant  maj*,  with 
his  answer,  serve  npoo  the  plaintiff  an  offer  id  writing,  that  if 
he  fail  in  hia  defence,  the  damages  be  asseesed  at  a  epecified 
«nm ;  and  if  the  pluotiff  Hignity  hia  acceptance  thereof  in 
writing,  with  or  before  the  notice  of  trial,  and  on  the  trial  bare 
a  verdict,  the  damages  ahall  be  assesaed  accordingly. 

§  387.  [340,]    ^ect  <facceptano6  or  refusai  of  offer. 

If  the  plaintiff  do  not  accept  the  offer,  he  ahall  prove  hia 
damages,  as  if  it  had  not  been  made,  and  shall  not  be  per- 
mitted to  give  it  in  evidence.  And  if  the  damages  assessed  in 
his  favor  shall  not  exceed  the  sum  mentioned  in  the  offer,  the 
defendant  shall  recover  bis  expenses,  incurred  in  consequence 
of  any  necessary  preparation  or  defence  in  respect  to  the  qaee- 
tioD  of  damages.  Snch  expense  shall  be  ascertained  at  the 
trial. 

e.  Bfltet  of  Doo-aocaptanoa.— By  not  accepting  an  o&r,  the  pUntiff 
does  not  waive  his  right  to  be  paid  the  sam  admitted  by  the  answer,  to 
be   due  {DutaOury  r.  WooOaard,  1  Abb.  448 ;  and   aee  SnOk  v.  CHman, 
Sand.  711). 

d.  The  mere  acceptance  of  an  offi»  la  not  oblalnlng  Judgment  [L^pmaitn  v. 
A<«n»tifv«r,  9  Abb.  aO»). 
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§  388.]  ntsFEOTioK  or  boosb  *a 


Ohaptkb  T. 
Admission,  or  Infection  of  WrUingt. 

§388.  [341,342.]  (Am'd  1849.)  Eeisting  suits.  Inspeo- 
Hon  and  copy  of  hooka,  papers,  and  doffumerUs,  how  obtained. 

Either  party  may  ezliibit  to  tlie  other,  or  to  his  attorney,  at 
any  time  before  the  trial,  any  paper  material  to  the  action,  and 
reqneBt  an  admiasion  in  writing  of  its  gennineness.  If  the 
adverse  party  or  his  attorney  fail  to  give  the  admission,  within 
fonr  days  after  tlie  reqnest,  and  if  the  party  exhibiting  the 
paper  be  afterwards  pnt  to  expense  in  order  to  prove  its 
gennineness,  and  the  same  be  finally  proved  or  admitted  on 
the  trial,  such  expense,  to  be  ascertained  at  the  trial,  shall  be 
paid  by  the  party  refusing  tlie  admission,  nnless  it  appear  to 
the  satisfaction  of  the  court  that  there  were  good  reasons  for 
the  refusal.  The  conrt  before  which  an  action  is  pending,  or 
a  judge  or  jastice  thereof,  may  in  their  discretion,  and  npon 
due  notice,  order  either  party  to  give  to  the  other,  within  a 
specified  time,  an  inspection  and  copy,  or  permission  to  take  a 
copy,  of  any  books,  papers,  and  docnments,  in  his  possession  or 
Qnder  his  control,  containing  evidence  relating  to  the  merits 
of  the  action  or  the  defence  therein.  If  compliance  with  the 
order  be  refused,  the  conrt,  on  motion,  may  exclude  the  paper 
from  being  given  in  evidence,  or  punish  the  party  refn&ing,  or 
both. 

a.  This  section  is  not  r  sabfltitate  Tor  the  proTiBiona  oT  the  revised  statatea, 
but  is  uixilituy  thereto  [Oouid  t.  MeCarPij/.  1  Eernan,  670 ;  Morriion  t.  ^r- 
git,  26  How.  177).  The  two  Byatems  maywell  stand  together  [FbBeU  t.  WmcL 
1  Code  Rep.  66 ;  DoU  t.  FiSovii,  1  Code  Rep.  N.  9.  146 ;  Davit  v.  Dwt^nm,  19 
How.  427 ;  PinOar  t.  Seaman,  38  Barb.  140). 

b.  This  section  extends  only  to  an  inspection  (wUch  ImpUea  productlm) 
and  a  copy,  and  not  to  discovery  (Srenxrrt  v,  Warrter,  8  How.  Ball  and  the 
Tijbt  to  an  inspection  to  discover  evidence,  is  not  to  be  confounded  with  the 

£roductianof  books&c.  as  eTldence  on  the  trial  (LefferU  t.  BrampUm,  24 
:ow.  2S7). 
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738  nrsFEcrnoH  or  books,  *o.  {§  38S. 

a.  Tbe  power  of  the  court  in  a  proceeding  under  thla  eection  b  limited  by 
the  terms  of  the  aection.  Id  the  nrst  instuice,  tho  court  maj  order  ■  party 
to  give  within  a  Bpeclfied  time,  an  inspection  and  copj  or  permission  to  take 
a  copr  of  l>ooka,  &c. ;  tf  compliance  with  the  order  is  refused,  tbe  court  may 
exclude  the  paper  fhim  erideoce,  or  punish  the  party  refiuing  compliance  or 
both,  but  it  U  erroneous  to  order  a  depoait  of  books.  Ax.  and  in  default  that 
the  party  be  pruciadcd  Oom  all  defense  and  adjudged  guilty  of  contempt 
{PHndar  t.  Beaman,  30  Barb.  140). 

b.  Thtpnmtum  in  Vi»  rmied  tMuiei  (3  R  S.  199,  not  inserted  in  the  4lh 
edition  of  the  revised  statutes)  <u  to  fA«  diteovery  ^  Aecuti,  paptn,  ife.,  u  a* 
folloiet: 

%  21.  The  supreme  court  shall  bare  power,  in  such  cases  as  iball  be 
deemed  proper,  to  compel  anv  party  to  a  suit  pending  therein,  to  produce  and 
discover  books,  papers,  and  aocuments,  in  his  poeeeeeion  or  power,  relating 
to  the  merits  of  any  such  suit,  or  of  any  defence  therein  (9  Wend.  4B8 ;  90  id. 
682;  a  Cow.  27;  3  Hail,  G20). 

g  22.  The  court  shall,  Iiy  general  rules,  prescribe  the  cases  in  which  such 
discover;  may  be  compelieil,  and  the  proceedings  for  that  purpose,  nbere 

" "         It  herein  provided;  and  therein  the  court  shall  be  governed 

Bdice  of  the  court  of  chancery,  in  comp  "' 
IS  of  such  proceedings  shall  always  be  «' 

%  23.  To  entitle  a  party  to  any  such  discovery,  he  shall  present  a  petiti<Hi, 
verified  by  oath,  to  the  court,  or  to  any  Justice  thereof,  or  to  any  circuit  iudee 
In  vacation,  upon  which  an  order  may  be  granted  by  the  court,  or  such  <^- 
cer,  for  the  discovery  sought,  or  that  the  party  against  whom  the  same  Is 
sought  should  show  cause  why  the  prayer  of  such  petition  should  not  be 
granted. 

6  24.  Every  such  order  may  be  vacated  by  the  officer  granting  the  ume, 
or  Dy  the  court, — 

1.    tTpon  Mtisfiutory  evidence  that  it  ought  not  to  have  been  granted, 

3.    Upon  the  discovery  sought  being  made. 

8.  Upon  the  party  required  to  make  tbe  discovery  denying  on  oath  the 
posaessloii  or  control  of  the  lK>olu,  papers,  or  documents  ordered  to  be 
produced. 

§  95,    Tt 

proceedings     -      ,    .     ,     „  -^    

ordered,  either  by  Uie  court  or  by  any  officer,  until  the  same  shall  have  been 
complied  with  or  vacated. 

g  29.  In  case  of  the  party  refb^g  or  neglecting  to  obey  such  order  for  a 
discovery  within  such  time  aa  the  court  shall  deem  reaBunable,  the  court  may 
nonsuit  nim,  or  may  strike  out  any  plea  or  notice  be  may  have  riven,  or  may 
det«r  him  of  any  particular  defence  in  relation  to  which  such  discovery  was 
sought;  and  the  power  of  the  court  to  compel  such  discovery  shall  be  con- 
fined to  the  remedies  herein  provided,  and  shall  not  extend  to  authorize  any 
other  proceedings  ag^dnst  the  person  or  property  of  the  party  so  refusing  or 
needing. 

g  27.  The  books,  papers,  and  documents,  produced  nnder  any  order  made 
In  pursuance  of  the  preceding  sections,  shall  have  tlie  same  effect,  when  used 
by  the  party  requiring  them,  as  if  produced  upon  notice  according  to  the 
practice  of  the  court. 

c.  By  laws  1841,  ch.  88,  the  like  powers  are  given  to  the  superior  court  of 
New  York,  the  common  pleas,  recorders',  and  mayors'  courts,  and  the  rulw 
of  the  supreme  court  are  to  apply. 

d.  The  superior  court  of  New  York,  is  anthoriied  by  the  foregoing  provis- 
ions of  tlie  revised  statutes  to  compel  a  defendant  in  a  suit  pending  Uierein 
to  make  discovery  of  books,  papers,  and  documents  in  his  possession  or  power 
relating  i»  the  merits  thereof,  and  which  are  oecessaiy  to  the  plaintiff  to  en- 
able him  to  prepare  for  the  trial  {Gould  v.  IfeOarthy,  I  Eeman,  67S>. 
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%  888.]  iirepBonos  ov  books,  ac.  7S7 

a.  Power  of  nqmilar  oonit. — The  superior  court  of  the  city  of  New 
Yart  has  the  same  powers  to  compel  diacoTeiy  tij  the  parties  to  a  suit  pend- 
ing in  that  court  which  are  conferred  by  the  reTised  statutea  on  the  aupreme 
court  (Id.  conflnning  Moart  v.  ftnte,  2  &nd.  6«) 

b.  Rules  which  Kovem  the  anperior  oooit — In  Soft  t.  The  Amtrkan 
Exchange  Sank  (B  How.  S9 ;  1  Duer,  053),  Bosworth,  J.,  said,  It  is  import- 
ant that  the  views  which  govern  the  action  of  the  court  in  these  proceeiUDgB 
should  be  distinctly  stated^  in  order  that  the  cases  In  which  a  disc»Terf  maf 
be  made,  and  the  manner  in  which  it  will  bo  ordered  to  be  made,  may  be 
understood.    And  be  stated  the  views  of  the  court  as  follows : 

e.  "  If  a  party  applies  under  the  renaed  statues,  and  makes  a  case  prorided 
for  bj  them  and  the  rules  made  under  them,  he  baa  a  tight  to  a  dlscoTery. 
The  court  will  exercise  ita  discretion  in  apecifying  the  manner  in  whi<^  it  la 
to  be  made.  In  ordinary  caaea,  and  unless  inaispensable  to  protect  the  rights 
of  the  party  appljing,  It  will  not  order  an  inspection  to  be  ^Tcn,  or  a  deposit 
to  be  made. 

dL  "  Sworn  co[riw  of  bookx,  entries,  or  papen  and  documents,  to  the  dis- 
coreiT  of  wUch  the  applicant  shows  a  right,  will  be  ordered  to  be  fur- 
nished. 

«.  "  Enough  must  be  stated  to  JuatiPp  a  presompUon  thai  entries,  papeis,  or 
documents  relating  to  a  specided  subject-matter  exist,  are  in  the  possession 
or  control  of  the  other  part^,  and  that  they  will  tend  to  establish  some  claim 
or  defence  of  the  party  askmg  for  the  diacovcry,  and  that  they  are  not  in  his 
poaeession  or  under  his  control.    (Rule  IG.) 

/  "  If  In  answer  to  the  order,  the  opposite  party  denies  fully  and  explidtly 
that  there  are  any  such  entries,  boolu,  or  papers  under  his  control,  that  la  an 
end  of  the  application. 

g.  "  He  cannot  be  subjected  to  a  fishing  examination  or  investigation,  with  a 
view  to  ascertain  Uie  fact  whether  he  has  or  has  not  books,  papers  or  documents 
which  may  contain  evidence  relating  to  the  merits  of  the  action,  or  of  the  de- 
fence, onlesH  he  is  examined  as  a  witness,  so  that  his  deposition  nay  be  made 
evidence  ae  well  for  as  against  him.    (Code,  g  389.) 

A.  "  According  to  the  practice  of  the  court  of  chancery,  it  was  necessary  to 
let  forth  in  the  bill  the  particulars  of  which  the  discoveiy  was  sought.  Ths 
opposite  party  was  not  required  to  answer  vague  and  loose  SDnmses.  An 
averment  that  the  matters  as  to  which  a  discovetr  was  sought  were  material 
to  the  defence,  was  not  sufficient.  It  was  reqnisite  to  so  state  the  case,  that 
the  court  could  see  how  they  might  be  material  on  the  trial  of  the  suit  at 


Ings  at  law  until  the  discovery  was  made. 

J.  "  It  was  almost  a  matter  of  course  to  grant  both  motions  unless  before 
the  bill  was  filed  he  had  been  applied  to  for  the  discovery  and  had  reftased  to 
make  it,  in  which  case  coats  were  not  allowed  him  (3  Barb.  Ch.  Pr.  106,  111, 
115). 

k.  "  The  practice  tn  case  of  applications  under  the  reviaed  statutes,  la 
deemed  to  be  well  setUed  (18  Wend.  529 ;  2  Sand.  M2). 

I.  "  The  applicant  must  state  tlie  particulai^  of  which  a  discovery  is  sought, 
and  enough  to  satish-  the  court  that  it  is  in  the  power  of  the  opposite  par^  to 
fbmish  it,  and  that  it  is  material  for  the  support  of  the  claim  or  defence  of  tils' 
applicant  that  it  ^ould  t>e  made. 

m.  "  If  the  party  answer  distinctly  and  unevasively,  that  as  to  all  or 
an;  of  the  papers  or  documents  or  entries  of  which  a  discovetr  is  sought, 
Uiere  are  no  such  papers  or  documents  in  his  possession  or  under  his  con^ 
trol,  and  that  there  are  no  entries  relating  to  the  spedfied  aubjec^malle^, 
or  except  such  as  he  has  ftirolshed  copies  of,  the  applicant  must  abide  bv 
the  anawer  so  far  as  the  proceedings  for  a  discovery  are  concerned  If 
dkeatisfled  with  the  result  of  the   proceedings,   be   must  examine  him 
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rsB  iBSFSCTioir  or  sooKe,  tto.  [§  8 

■  a  iritDMa,  or  rely  <m  sndi  ottaar  erUence  u  lu  maj  Iw  sMe  to  c 


perchftDce  Bometbbg  caDDOt  be  fbund  whicli  will  poulbl j  aid  Utn. 

6.  "If  rales  14,  IS,  16  tnA  17.  are  to  be  regarded  m  regulating  tfae  pncdtt 
tn  application*  under  the  revised  Matutee  onl^,  and  aa  haTisg  do  reference  to 
proceedings  nnder  g  880  of  the  code^then  a  ducoTeiy  can  be  directed  to  be 
made  In  only  one  of  the  modea  qvecafied  in  mle  18. 

c.  "  Giving  pemdHlon  to  take  a  copy,  la  necessarfly  giving  power  to  In- 
q»ect;  a«  a  copy  canitDt  be  made  wlthoDt  inspecting  the  book,  paper,  or  doc- 
ument to  be  co^ed. 

d.  "  The  only  diacrelion  which  the  court  can  exercise,  nnder  this  section  of 
the  code,  is  in  determining  whether  it  irill  order  an  in^itctum  to  be  given 
at  all.  If  it  grant*  a  discovery  under  this  section  it  has  no  discretion  in 
directlDfi;  the  manner  in  which  it  Is  to  be  made.  An  inspection  is  to  be  giren 
at  all  events,  and  the  onlv  alternative  that  can  be  presented  to  the  party 
against  whom  the  motion  is  made,  ia  to  either  rive  a  copy  or  sulnnll  to  tlra 
Inconvenience  of  allowing  the  petitiooer  to  male  a  copy. 

«.  "  If  either  party  applies  under  the  code,  he  shoald  be  reqaired  to  make  a 
case  as  strong  and  urgent  as  is  deemed  necessary  to  entitle  him  to  a  production 
and  depOTil  of  books,  papers,  and  documents,  instead  of  sworn  copies.  Neither 
reason,  principle,  nor  policy,  demands  that  a  parly's  bonks  aq^  papers,  or  any 
part  of  them,  should  be  submitted  to  the  inspectionof  his  adverearr,  when  the 
Goort  would  not  coder  them  to  lie  deposited  in  order  that  they  might  be  in- 
spected. Such  an  order  should  be  nuide  only  In  Uioee  cases  in  whi^  one  for 
production  and  deposit  would  be  granted,  unless  an  inspection  was  ordered 
as  a  snbetitate  fbr  deposit,  on  the  sole  ground  that  a  deposit  and  production 
woald  be  a  substantial  inconvenience  to  the  owner  of  the  books,  papera,  and 
docuraenta,  and  would  be  of  no  benefit  to  the  applicant  beyond  that  whidt  an 
inapection  would  confer. 

/.  "  Where  the  sworn  copies  nimished  in  obedience  to  an  otder  fbr  a  dis- 
covery indicate  that  the  discovery  may  not  be  complete.  It  is  proper  for  the 
petitioner  to  apply  for  a  fbrther  order  based  on  the  return  and  previous  pro- 
ceedings, or  on  them  and  tbrther  affidavits,  for  an  order  requiring  the  opposite 
partT  to  show  cause  at  a  time  to  be  named  why  sworn  copiee  should  not  be 
Ihnu^ed  of  such  other  entries,  papers,  or  documenta,  relating  to  the  poinla 
«a  to  which  a  discovery  had  been  ordered,  as  the  retnm  and  other  papers  may 
Induce  the  court  'o  believe  to  be  in  his  possession  or  control ;  and  unless  ttie 
possesion  and  control  of  such  papers  and  documents,  or  the  existence  of  soch 
entries.  b«  explicitly  and  unequivocally  denied,  a  peremptory  order  would  be 
granted." 

g.  At  what  itae«  of  the  action  the  ordei  may  be  made. — The  order  may 
be  made  in  any  stage  of  the  action  {Miiier  v.  Maimer,  6  How.  160 ;  Monittm  v. 
BttiTffi*,  26  How.  177}.  It  was  there  made  and  enlbrced  before  issue.  To  en- 
able a  defendant  to  make  his  defence  (Stanlon  v.  Del.  iftif.  ln».  Co.  2  Band. 
663;  2  Code  Rep.  83;  Atw*  v,  ffimnutoT,  2  Code  Bep.  44 ;  4  How.  80;  Oef- 
■ton  V.  MarihaU,  6  How.  398),  or  a  plaintiff  to  reply  or  prepare  for  trial  (iJ.) ; 
but  it  is  doubtftil  if  the  order  would  t>e  granted  before  sernce  of  a  complaint 
In  an  action  for  libel,  and  to  enable  the  plaintiff  to  fhime  his  ccmplahil  {Ete- 
ler  V.  Diueitbury,  1  Duer,  660) ;  and  where  the  justice  of  the  case  requires  it, 
the  court  will  order  ttie  discovery  of  papers,  &c,  pending  a  trial  before  referees 
(Mechanieii  Bank  v.  Jama,  2  Code  Itep.  46). 

A.  Wbo  may  make  the  axSta. — The  power  to  order  the  pFoduction  of 
books,  Ac,  under  this  section,  islimlted  to  the  court  or  ajusliceuereof,  wheth- 
er exercised  under  the  code  or  the  revised  statutes.    A  referee  cannot  make 


the  order  [Fraur  v.  Phelps,  8  Sand.  741 ;  1  Code  Rep.  N.  S.  214),  unless,  indeed, 
provision  to  that  effect  is  contained  In  the  order  of  reference. 
1,  "VThba  the  order  will  be  gnurtad.— The  granting  the  wder  in  all  cases 
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is  in  Ilie  dlBCretion  of  the  court  (Seder  t.  Domt^utt/,  1  Ducr,  660 :  IibBeti  t. 
If^d,  1  Code  Hep.  65 ;  Fan  Zandt  v.  Ootib.12  aow.SU;  WAito  y.  Jfonrtw,  33 
Barb.  650 ;  see  however,  Woods  v.  De  Flganiere,  35  How.  523),  and  is  never  a 
matter  of  course  {Hooker  t.  Mtiie/i£u>i,  3  How.  8S9  ;  1  Code  Bep.  108) ;  and  tte 
order  will  never  be  granted  wbcre  it  appears  that  the  part*^  making  the  appli- 
cation iB  cbargeable  with  eroaa  negligence  or  bad  Tailh  [ii.),  or  where  iie  can 
obtain  the  prixluction  of  the  paper,  &c.,  by  a  ruApana  duaa  leeum,  and  an  ex- 
amination a8  a  witness  of  the  party  havinz  the  custody  of  euch  paper  either 
before  or  on  the  trial  ( Van  ZaiuU  y.  Cobb,  13  How.  B44 ;  Uom.  Bank  of  Albang 
T.  Ounliam,  13  id.  541 ;  Brtimrt  t.  Warner,  9  id.  321 ;  Stalker  v.  eaunt,  13  N. 
T.  Leg.  Obs.  124).  And  as  a  party  cannot  procure  the  production  of  the  books 
of  a  corporation  by  means  of  a  mtbpana  duces  leeum,  the  proper  remedy  of 
a  party  entitled  to  uae  such  books  as  evidence  is  an  application  under  this 
section  or  under  the  revised  statutes  (La  Forge  r.  La  Faroe  Int.  Oo.,  11 
How.  36). 

a.  In  ordinary  cases  the  plaintiff  cannot  be  compelled  to  submit  his  books 
or  documents  in  his  possession  to  the  inspeciion  of  the  defendant  to  enable  the 
latter  to  answer.  But  if  the  plaintiff  upon  request  refuses  to  allow  so  Inepec- 
tioD  he  cannot  object  that  the  answer  is  insufncient  for  not  stating  tbe  con- 
tents of  such  traoks  or  documents  (KeUy  v.  Bekford,  5  Paltc,  54S). 

h.  An  administrator  plaintiff  may  have  an  order  for  discovery  of  the  hooks, 
Ac.,  of  the  defendant  in  an  action  to  recover  money  due  to  the  estate  of  his 
intestate,  notwithstanding  thnt  he  complains  on  a  promise  of  payment  made 
to  himself  as  administralor  (MaiMe  v.  VanderbiU,  2  Abb.  387). 

e.  When  the  motion  is  made  pending  a  trial  before  a  referee,  the  ceitiflcate 
of  the  referee  that  the  production  of  the  papers,  Ac,  is  necessary,  will  be  con- 
^dered  by  the  court  as  presumptively  sumcient  to  warraut  the  making  the  or- 
der (Frazer  v.  Phelpi,  1  Code  Bep.  S.  8.  314;  3  Sand.  741). 

d.  Wbcre  an  instrument,  i.  e.  an  undertaking,  in  the  possession  of  tbe  plain- 
tiff, is  set  out  or  referred  to  in  the  complaint,  and  the  defendant  is  "  In  doubt 
as  to  the  correctness  of  what  purports  to  be  a  copy  in  the  complaint,  he  may 
demand  trota  the  plaintiff  or  his  attorney  an  inspection  of  the  origina)  inatru- 
ment  before  making  answer ;  and  if  on  Inspection  is  refhsed,  the  court  would 
order  its  production  "  (Weteon  v.  Judd,  1  Abb.  254). 

e.  In  an  action  on  a  book  account  for  goods  sold  and  delivered  to  defendant 
by  C.  &  H..  the  assignors  of  the  plaintiff,  the  defendant  set  up  a  counter-claim, 
and  an  order  had  been  obt^ned  calling  ou  him  to  deliver  particulars  thereof; 
be  then  moved  at  chamtiers  on  petition,  "  that  plainUff  be  ordered  to  produce 
And  discover  to  defendant  the  day  books.  Journals,  ledRers,  lumber-books, 
memorandum-books,  and  receipts,  of  C.  &  H.,"  and  that  defendant  may  bo  at 
liberty  to  inspect  the  same  at  all  reasonable  times;  and  that  he,  defendant, 
conld  not  ^ve  dates  and  items  of  his  counter-claim  without  such  inspection. 
The  plaintiff  admitted  possession  of  the  books  referred  to.  The  court  ordered 
plaioiiff  to  deliver  sworn  copies  of  liie  entries  of  llie  credits  of  the  defendants, 
on  the  IxmkB  in  llie  posaesaion  of  the  plaintiff  {Bremwi  v.  Warner,  8  How. 
821). 

/.  In  courts  of  law  it  is  a  matter  of  couise  to  compel  a  party  who  has  tbo 
possession  of  a  document  belonging  equally  to  t>oth,  to  produce  the  same  for 
the  inspection  of  his  adversary,  lor  the  purposes  of  the  action  [KsUy  v.  Btktord, 
S  Paige,  548 ;  see  to  Abb.  341,  note}. 

g.  Partnership  books  and  papers  in  the  hands  of  one  partner  or  his  repre- 
sentatives, will  In  anv  stage  of  the  action  be  ordered  to  be  deposited  in  court 
(K^y  V.  Efkf(yrd,  5  P'rige,  648), 

A.  It  was  not  intended  by  the  supreme  conrt  rules  to  confine  the  discovers 
of  documentary  evidence  to  tbe  cosea  mentioosd  in  the  rule,  but  all  proceeo- 
ings  instituted  under  section  388  must  be  governed  by  its  provisions,  uncon- 
trolled and  unaffected  by  the  rule  {Ezdti<j\ge  Bank  v.  X/mieitA.  2  Code  Rep. 
148;  4  How.  280).  For  although  tbe  legl1^1ature  has  imposed  u]Kin  the  su- 
preme court  the  duty  of  prescribing,  by  general  rules,  the  cases  in  wliich  a 
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discoveiy  mar  be  oompelled,  md  althougb  this  h&s  been  done,  yet  the  court 
Itself  is  not  Donnd  by  tbe^  rules,  bui,  maj  compel  a  discoTery  in  other  cawe 
than  those  preacribed  {Dim*  v.  Dunham,  IS  Buw.  427 ;  11  N.  ¥.  575). 

a.  A.  petition  for  the  diacorery  of  books,  Ac,  which  in  effect  stated:  Defend- 
ants believe  pUintifi*  haa  books,  Ac.,  in  his  possession  or  control  which  will,  aa 
defbodants  believe,  sbow  title  to  the  properly  in  question  in  ooe  other  than 
plaintiff,  and  which  defendants  ere  advised  by  counsel  are  material  and  ue- 
cessacy  for  their  defeaMt— beld  lusulSdcnt.     It  contained  no  allegation  of 

-  knowledge  or  of  information  ttotn  aay  one  as  to  the  conMnta  of  any  one  cntfy. 
It  &iled  U>  show  that  defendant  did  not  posess  the  msana  of  proving,  by 
other  competent  evidence,  the  title  to  the  property  {Figram  t.  Canon,  18  How. 
S19 ;  ID  Abb.  340 ;  and  see  ifusKM  v.  itu,  IG  Abb.  484 ;  Morriton  y.  Surgk, 
26  How.  1T7).  It  is  not  sufficient  for  the  petitioner  to  say  he  thinks  a  discov- 
er; necessary ;  be  must  show  bow  and  why  it  is  necessary  { fFiiJae  v.  Moore,  17 
How.  180);  and  wm^,Iie  should  ebow  tb at  witnesses  cannot  establish  the  beta 
■ought  to  be  proved  without  the  production  of  such  books  &c  ((Vootl  t.  Dt 
Ftganiere,  3S  How.  G33 ;  Pegram  v.  Carton,  10  Abb.  340 ;  18  How.  519 ;  mo 
Loa  Y.  Qi-aydon,  14  Abb.  443). 

b.  Ordinarily  a  discovery  will  not  be  ordered  where  the  &cts  sought  to  ht 
proved  thereby  can  be  established  without  such  discovery  (Low  v.  Qrayion, 
14  Abb.  448 :  Woedt  v.  De  PiganUn,  35  How.  523 :  Ftgram  v.  GaTsm,  10  Abb. 
840). 

e.  The  power  to  order  the  production  of  books.  £c.  will  never  be  stretched 
to  cover  those  books,  &c.,  which  only  furnish  information  to  enable  the  party 
to  procure  evidence  (Wood*  v.  De  Figaniere,  3-5  How.  533 ;  Morruon  v.  Sturgtt, 
28  How.  177).  And  it  is  not  sufflczeut  that  the  books,  Ac,  may  or  probably 
will  fumiBli  information  to  obtain  evidence  which  may  be  mnteriaL  The 
book,  &c,  itself  must  contain  the  evidence  {Morriion  v.  Aurgit,  36  How.  177; 
Wood*  V.  a  ^iffaTuire,  35  How,  533 ;  Ptgramv.  C'anun,  10  Abb.  840).  Butln 
the  New  York  Common  Pleas  it  is  held  that  an  inspection  of  books  and  pa- 
pers should  be  granted,  if  the  books,  &C.,  contain  evidence  wbicli  will  prove 
or  Itnd  toprot*  a  material  &ct  {JjifferU  v.  Brampton,  34  How.  357). 

d.  The  documents  required  to  be  produced  should  be  specifically  set  ft»th 
{JaeHing  r.  Ei^monAt,  3  E.  D.  Smith,  030 ;  and  see  WaXton  v.  Bera^ck,  i  Johns. 
881),  with  sufficient  precision  to  enable  the  opposite  party  to  know  with  cer- 
tajnty,  what  are  the  documents  required  {Loa  v.  Groi/don,  14  Abb.  443). 

«.  An  order  requiring  the  plaintiff  to  produce  or  give  copies  of  papers  to 
enable  the  defendant  to  answer,  will  not  be  made  When  It  Is  manifest  that  the 
defendant  has  do  defense  which  be  caonot  set  up  in  due  legal  form,  to  raise 
the  proper  issues,  without  the  aid  of  such  papers  (.Jfifra  v.  xeCrmiy,  3  Bosw. 
669).  Discovery  may  be  ordered  to  assist  the  defendant  to  bets  without 
which,  he  cannot  frame  en  answer  which  will  protect  his  rights  in  the  action 
Itself;  but  the  object  for  which  discovery  will  be  ordered  is  not  lo  prevent  a 
defendant  from  answering  untruthfully.  (Jit)  It  may  be  very  much  desired 
by  a  defendant  to  know  before  he  answers,  what  (acts  the  plaiDtlff  may  be 
able  to  provtt,  and  whnt  admisslous  or  evidence  statements  and  accounts  ren- 
dered bj'  him  to  the  plaintiff  may  contain  ;  and  such  knowledge  mlRht  per- 
haps serve  aa  a  useful  precaution,  admonishing  the  defendant  what  he  may 
not,  with  safety  to  his  reputation,  aver  or  deny ;  but  such  considerations  are 
DO  reasons  for  compelling  a  diacovery  to  enable  the  defendant  to  answer, 
(/i) 

./.  An  application  for  discovery  of  boobs,  Ac.,  to  enable  pluntiff  to  prepare 
his  complafnt,  will  be  granted  lu  an  action  agunst  defendants  as  plaintiff's 
fiictors  in  selling  his  goods,  the  defendants  not  having  rendered  an  account ; 
but  will  not  be  granted  lo  enable  plainliR^  to  ascertam  if  an  account  rendered 
is  correct  (Hniwrp  v.  Binn^^  Bosw.  885).  And  an  order  may  be  made 
to  enable  a  party  to  fbmisHl  bill  of  particulars  IPiinet  v.  Ourtie,  3  How. 
118).  '^ 

f.  Where  a  discovery  of  a  paper  la  sought,  and  it  Is  stated  on  oath  to  have 
been  delivered  to  the  adverse  party,  to  ejcuse  himself  from  discovering  it,  he 
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mOBt  Eweu  poeitiTolj  tliat  it  b  uot  ia  bb  poseoBion  or  under  hU  control,  or 
mast  state  ^ts  wliich,  with  his  denial  on  his  knowledge,  intbrmation,  uid  b»- 
Bef,  sre  equivalent  to  a  positive  negation  on  oath  ISaut/Mrt  t.  Jhoight,  3  Sand 
672 ;  2  Code  Rep.  8S). 

a.  The  amplication  mnst  be  denied,  where  the  party  ag^rt  whom  Um 
application  is  mode  denies  under  oatb  Chat  tlie  bootis  or  papers  sought  for 
are  in  his  possession  or  under  his  control  (Bradtlreel  t.  Baueg,  i  Abb.  ^3 ; 
Ahoylce  v.  WoUel,  id.  41 :  Hogt  v.  Amer.  Me.  Bank,  8  How.  80  ;  1  Dner, 
653  ;  Bee  Woods  t.  Dt  Figaniere,  25  How.  522).  But  where  on  a  motion 
founded  on  a  petition  under  the  proviBlona  of  the  revised  statutes  for  the 
deposit  of  books  Tor  inspection,  the  affidavit  to  resist  sach  motion  did  not 
deny  possession  or  coatrol  of  ttie  bootcs,  &c,  but  alleged  that  deponent 
"has  made  dilieent  search  therefor,  and  has  Iwen  unable  to  find  any  sucli 
books,  &c,  and  that  the  aame  are  not  now  in  liis  poaaesaion  or  under  liis 
control,  and  be  ia  unable  ttom,  any  knowledge  he  has,  to  produce  such  books," 
Ac,  was  held  to  be  evolve,  and  not  sufflcieat  to  defeat  the  motion  (Bide*  r. 
OharUek,  10  Abb.  129). 

I.  An  application  nnder  the  proTi^oni  of  the  revised  atatntes  for  a  discor- 
erv  of  tiooks,  &c,,  should  be  denied  where  it  appeaia  that  the  petitioner  might, 
wilbout  any  order,  have  access  to  the  books,  Ac.,  mentioned  in  the  petition 
for  discovery  (Charliek  v.  Flushing  E.  R  Ob.,  10  Abb.  180).  As  where  it  ap- 
peared that  the  petitioner  was  one  of  the  directors  of  a  corporation  to  which 
the  txioica  and  papers  l^eionged  and  the  custodian  of  them  held  them  subject 
to  the  control  of  the  board  thereof.  (Id.)  And  where  it  appeared  that  the 
lx>oks  of  the  defendants,  of  whidi  discovery  was  sought,  had  twen  Inely 
offered  to  the  piainlilTs  attorney  for  examination  and  inspection,  and  be  bad 
omitted  to  avail  liimself  of  the  opportiioity,  the  order  was  denied  (.HeAlluttr 
T.  ftnd.  16  How.  389). 

e.  The  court  has  no  power  to  order  a  draft  upon  which  the  action  is 
brought  to  be  delivered  to  defendants,  for  the  purpose  of  being  annexed  to 
a  commiasion  to  be  inspected  by  the  witnesses  (BuUer  v.  Lee,  19  How.  883). 

d.  The  courts  will  l>e  caulioua  how  they  make  an  order  where  the  action 
is  by  executors,  and  a  discovery  of  the  papers  of  the  decedent  is  required, 
and  where  two  years  after  the  complaint  was  served,  and  after  the  death 
of  the  original  plaintilf,  and  the  aubatitulion  of  hla  administrator  as  plain- 
tiff, the  defendant  moved  for  the  production  of  papers  of  the  decedent, 
without  speciQcailT  describing  them,  the  court  denied  ttie  motion  {JaeMnf 
V,  Bdmondi,  3  E.  D.  Smith,  539). 

«.  Order  for  farther  diaooToiy. — Where  an  order  was  made  un- 
der this  section  for  the  defendants  to  furnish  sworn  copies  of  all 
entries,  Ac,  as  to  certain  Indiana  bonds,  Ac.,  the  defendanis  fiimiahed 
certain  papera,  and  afterwards  the  plaintiff  moved  for  a  more  full 
and  perfect  discovery  \  and  on  the  bearing  of  that  motion,  an  order 
waa  made  referring  It  to  a  referee  to  ascertain  and  report  whether 
the  defbndanta  had  made  bh  full  a  discovery  as  circumstaaces  permitted,  and 
that  the  referee  might  examine  defendant's  boobs,  &c  From  this  order  the 
defendants  appealed,  and  Ibe  order  was  set  aside,  the  general  term  holding 
tbat  if  the  return  was  deemed  insuffldent,  a  further  return,  and  not  a  ret- 
erence,  should  hare  been  ordered  {Bani  v.  Amtr.  Sxehange  Bank,  8  How.  89 ;  1 
Duer,  6S2). 

/  MoUon,  boir  madft — ■'  A  party  seeking  a  dlacoTety  has  two  concnrrent 
remedies  to  which  he  may  reaort  He  may  make  his  application  in  the  manner 
preacril>ed  by  the  revised  statutee,  or  he  may  proceed  under  the  code"  (Davit  v. 
Djinham,  18  How.  437 ;  Albany  Qen'l  Term,  eating  ftniW  v.  MeOarty,  1  Ker- 
lum,  (i7S). 

g.  "  The  motion  to  compel  the  production  and  discovery  of  tjooks,  £c.,  Is  to 
be  made  "  in  the  manner  provided  by  law  "  (Rule  14) ;  and  the  manner  pro- 
Tided  ia  by  petition  (DoU  y.  iViom,  1  Code  Rep.  N.  a  146 ;  5  How.  401  ;  m- 
Ita  V.  W»i,  1  Code  Rep.  6S). 

A.  When  the  application  is  made  to  enable  the  plaintiff  Co  prepare  hte  coin- 
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pUint, "  Btnwg  stBdavita,"  showing  the  neceM^  of  the  dboovoj,  wUl  be  i»- 
quired  {KiOer  t.  Dutmlwy,  1  Duer,  661>. 

a.  Where  thp  application  wtu  to  eoahte  the  defendant  to  uuwer,  and  no  bet 
WBB  BtBted  Kliowini;  haw  the  discoviny  wb«  neccBsary,  bnt  the  petition  merelj 
listed  that  with  the  aid  of  the  discovery  the  defendant  txpeeted  to  be  able  to 
prove  that  the  note,  the  cause  of  action,  bad  been  paid,— held,  tbe  petition 
vas  defective  in  not  stnting  the  facts  the  defendant  expected  lo  pro*e  (Option 
T.  Mari/iaii,  6  How.  308 ;  Sianian  t.  IM.  M-U.  Iv^  Go..  3  Sand.  M2 ;  2  Code 
Rep,  8ii).  And  so  where  on  an  application  for  the  discovery  of  minutes  kept 
by  the  defendants  from  lOM  to  1716,  the  peCitiini  stated  that  the  petitioi>er  "  it 
informed  and  believes  that  such  minulee  contain  eridenoe"  In  favor  of  the 
pluntiffii,— held  not  suflioient  to  watntnt  any  order  for  production.  To  war- 
rant an  order,  the  minutes  should  have  beea  described  with  sufficient  certain- 
ty lo  enable  the  defendant  to  ascertan  whether  they  existed  in  bis  posKseion 
and  to  enable  the  court  to  judge  of  tlieir  msierUiHtv  iTIu  itwpb  v.  Trinity 
Ckanh,  6  Abb.  177 ;  and  see  JaekUng  v.  EdatoiuU,  3  El  D.  Smith,  53&).  An  alle- 
gation tbat  the  books,  papers,  and  documents  "  relate  to  the  merits  of  the  ac- 
tion "  Is  wholly  insufficient.  The  petition  must  show  in  what  reject  tbey 
r«tate  to  the  merits,  that  the  court  may  judge  for  ilae)HOa*>ard  v.  JBinman,  ft 
Duer,  695 ;  Morruoa  v,  Sturgit,  20  Uow,  177 ;  Fugram  v.  Canon,  10  Abb.  840 ; 
18  How,  6IB). 

b.  The  rules  contemplate  tbe  setting  forth  in  the  moving  papf  re  the  /kA 
and  drcamttantet  whidi  show  that  the  discovery  is  neceeaaTy,  and  that  iIm 
parly  applying  therefor  is  entitled  to  demand  it  of  ths  adverse  party.  A  mere 
■talemenl,  that  in  the  opinion  of  coimsel  the  discovery  sougtit  is  necessary, 
vill  not  suffice.  Buch  a  statement  is  requisite,  but  It  la  eumuiatiM  (MeAUi»- 
ter  T.  FMd,  IB  How.  208 ;  JaakUng  v.  Edmondt.  8  E.  D.  Smith,  529).  One  of 
the  first  facts  which  should  appear  on  an  application  for  a  discovery  of  book* 
and  papers,  for  the  purpoM  of  preparing  for  trial,  is,  Ibat  the  applicant  bas 
not  in  bis  poasesaion  the  same  information,  or  if  he  has,  tbat  he  aaa  not  tbe 
means  of  establishing  by  other  available  proof  tbe  contents  of  such  boiAi  or 
papers.    (Id.) 

e.  The  application  may  be  so  framed  as  to  embrace  a  discovery  nnder 
tbe  code  and  the  production  of  papers  imder  the  rules  (LoteS  v.  Clark,  7  How. 
ISd). 

<t  Ii_         , 
tion  of  the  o 

.  produced  coolsia  evideuce  relating  to  the  mei'ile  of  tlie  action  (fiatU  v,  Ihitk- 
Aain,  13  How.  428  i  Canard  y.  Uinman,  6  Duer,  SS5}i  because  tbe  order  is 
never  granted  lo  produce  papers,  &c.,  other  than  those  which  relate  to  the 
merits  (Kakr  v.  Dtaenbury.  1  Duer,  961 ;  Woodt  Y.De  Piganitrt,  25  How.  622). 
Where  the  petition  staled  tbat  the  action  was  brought  upon  a  note  mode  by 
the  defendants  through  their  authorized  agents,  on,  &c.,  and  thai  the  defence 
was  a  general  denial,  no  other  &cta  or  circumstimces  were  stated  to  support 
tbe  general  allegation  tbat  all  the  bill-books,  day-books,  cash-books,  and 
ledgers,  in  which  the  traossctions  and  business  of  tbe  defendants  are  entered, 
are  material  to  enable  the  plaintiff  lo  prepare  for  trial,  sjid  Eo  sustain  his  com- 
plaint,— held  that  sufficient  was  not  stated  to  warrant  an  order  for  discovery 
(HatM  V.  2>unAam,  13  How.  428 ;  UN.  Y.  675> 

e.  It  is  not  necessaiy  that  the  facts  should  be  made  to  appear  by  the  oath  ct 
the  party.  Tbey  may  be  shown  by  the  oath  of  any  other  peisoD  iBtcltang* 
Sk  v..ji(ml£m,  2  Code  R^.  148 ;  i  How.  280). 

/.  Coats  on  motion  fbr  inspeotton. — When  the  right  to  the  production 
and  inspection  Is  clear,  and  the  reqnest  unreasonably  retlised,  costs  may  b« 
riven  to  the  moving  party  {Breanyrt  v,  Wnmer.  8  How.  331).  [Thai  case  hdd 
that  costs  could  only  be  granted  when  the  application  was  lo  tkd  eaurt,  not  to 
ajiidfft,  Init  that  was  the  result  of  the  then  provisions  of  law.  Now,  ajndge 
may  order  coats.] 

g.  Coata  of  inapaotlan.— In  England  the  costs  of  Inspection  must  be  paid 
1)7  tb«  puV  aeebng  it  {HiB  v.  PUBtp,  7  Exch.  233).    This  u  reasonable, 
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§  8S8.]  rasPEonoH  of  Booxa,  ao.  743 

Diile»  'Jie  Iftbor  or  expense  ii  tiifling ;  &nd  in  Bmoort  t.  Wairner  (8  How.  331). 
the  order  was  that  the  party  a^iiiz  for  copies  Bhonld  paj  for  them,  unlesa 
the  other  party  preferred  allowins  Dim  to  take  copies  without  dutrge. 
Orinrfor  irt^peeiioti  itoie  enforetd.     See  Bu3e  IB. 

a.  luapectlon. — On  an  order  that  one  of  sereral  defendanla  sBoiiId  allow 
the  plaintiff,  his  solicitor  or  Bfent,  lo  inspect  certain  documents  in  that  defend- 
ant's custodj,  that  defendant  is  justi&cd  in  refusing  to  allow  the  inspection  In 
the  presence  of  a  co-defendant  although  he  be  t^fiC  of  the  plaintiff,  Ifit  is 
desired  that  ths  co-defendant  also  have  an  inspection  the  order  should  so  state 
(Bariles  y.  Bartim,  23  Law  J.  R  N.  S.  Ck  « ;  18  Jur.  1063 ;  1  Drewiy,  233 ;  17 
£ng.  Law  &  Eq.  R  339). 

b.  On  producing  books,  the  party  producing  them  may  seal  up  those  parts 
which  do  not  relate  to  the  matters  in  issue,  and  his  amdavit  that  the  parts 
sealed  up  do  not  relate  to  the  matters  in  issne  is  prima  faeia  sufficient  to  protect 
such  parts  from  examination.  His  affldariC  maybe  rebutted  (littMT.  Cartoon, 
1  Barb.  444).      ' 

e.  Appeal  from  oider. — An  order  for  discoTery  of  hooka  and  papers  affects 
ft  snbstantial  right  and  is  appealable  lo  the  ^neral  tenn  in  the  Superior  Court 
of  New  York  (Wooda  t.  De  Figaniere,  3S  How.  533 :  contra,  in  the  s 
cooit  {WAilt  T.  Manroe,  88  Barb.  650 ;  U  Abb.  807). 
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SZAUNATIOH  OF  PABTTBB  [§  389. 


Ohafteb  TI. 

JSxamination  o/partiet.* 

Beoiiob  880.  Action  for  dlBCoreiy  tboliahed. 

"       i»n 

befora   triaL    noceallng 


X  880.  Action  for  diBCoreiT  kboliahed. 
890.  A  party  may  eiamuia  his  advenuy  ai  a  wttneai.  _ 
801.  Such  examuiation  aUo  allowed    Defoi 


809.  Party,  boir  compelled  to  attend. 

SD8.  Testimony  of  party  may  be  rebutted. 

SM.  Effect  of  reluaal  to  leaiiiy. 

890.  Teatimony  of  a  party  not  rceponuye  to  the  inqniriee  may  be 

rebutted  by  the  oath  of  the  party  calling  him. 
806.  Persona  for  whom  action  is  brought  ot  defended  may  be 

examined. 
897.  Examination  of  co-pl^tiff  or  co-defendanL 

§  889.  [343.]  Action  for  diaaoeory  abolished. 
No  action  to  obtain  discovery  under  oath,  in  aid  of  the  pros- 
ecution or  defence  of  another  action,  shall  be  allowed,  nor 


dples  wMcb  appert^n  to  UlbI  character.    If  the  Bt«lu(«  r  .  .._ 

bilin,  all  others  reniain  m  full  force  and  applicatiMi  {EilAum  t.  TV*^  B  Hnr- 
IA/s  Law  and  Eq.  8U). 

i.  Attaating  wibiaaa  moat  be  called. — The  law  which  renderH  the  paniea 
toasnitoompetentandcompellable  to  give  evldence.has  not  altered  the  rale  of 
law  which  requires  the  ezecatioa  of  attested  inUrumeDts  to  be  proved  by  the 
nbacribing  witness  (Whyjnan  v.  OatA,  17  Jur.  S59 ;  22  Law  J.  Bep.  (N.  S.I  Ex. 
816;  ieEJUandKR%19;aQdseej%7rTV.I'<m»,  IE  D.  Smith,  153;  JimM 
T.  nndtneood,  iS  Bnrb.  484 ;  King  t.  SmiUi,  ai  Barb.  158). 

c.  Credit  to  toatlmony. — It  is  the  intention  of  the  code,  in  authorizing 
parties  to  be  examined  as  wltnesBes,  to  confer  upon  the  courts  a  wide  discre- 
tion as  to  the  credit  to  be  given  to  Ibeir  teatimony  (Babartt  v.  Om,  15  Barb.  44B ; 
Ifbruani  v.  Hanit,  80  Barb.  S36 ;  see  note  to  §  898). 

d.  Feea  for  attandanoe. — When  a  party  to  the  action  Is  made  a  witness  by 
his  adversary,  he  isenlitled  to  be  paid  witneasea'  fees,  as  a  condition  to  creat- 
ing it  his  duty  to  attend,  and  l>e  sworn  as  one  who  is  not  a  party  to  the  action 
(&ioirf  Y.'BTvuin,  1  BoBw.  655 ;  7  Abb.  74). 

«.  SiiiTogate*'  ooorta — conilxof  aeaaioiw— OOtUtaof  oyecutdMnidiMr.^ 
This  chapter  had  no  application  to  proceed  higs  in  surrogates' courts  (IP(Wdr«/ 
T,  Ctxe,  2  Brad.  Sur.  B.  324 ;  WikBO!  r.  SmitA.  iM  Barb.  816) ;  or  courts  of  ses- 
rioDS,  or  oyer  and  terminer  {Tht  Ftoplt  v.  Duel,  6  Al^  38D ;  16  How.  48;  bat 
now  see  g  SQ9). 

/  Husband  and  wUa  m  wltneaaea.— The  code  does  not  render  a  wib  a 
ctnnpetent  witness  for  or  ag^nst  her  husband  (PdfnN  and  aifa  y.  ButhuU,  9 
Code  R  10 ;  G  Barb.  156 ;  %  Huw.  9 ;  and  see  also  Brvin  t.  Smalier,  3  Sand. 
840 ;  Bamei  y.  Qanaek,  1  Barb.  893).  A  buaband  cannot  be  a  witness  for  his 
wife's  trustee  in  a  suit  affectbig  her  separate  estate,  allhough  she  is  not  a  party 
to  the  suit,  and  he  has  no  interest  wttaterer  in  the  eyeut  of  the  suit  lEaibrotidi 
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Bbatl  any  examination  of  a  party  be  had,  on  behalf  of  the 
adverse  party,  except  in  the  manner  prescribed  by  this  4hap- 


T.  Faiubmort  4  Band.  696 ;  1  Code  Rep.  N.  B.,  81 ;  approved  5  Seld.  156 ;  and 

see  Trtnloa  BanJcing  Co.  y.  Woodieorth,  1  Green's  Ch.  R.  118).  In  oae  case  it 
was  held  tliat  wliero  the  wife  eaea  alone  for  her  separate  property,  her  hus- 
band ia  a  competent  witness  for  the  defendant  lo  prove  the  marriage  of  the 
plaintiff  ( TPiUia  y,  U7tderh^,6  Bow.  806).  [The  Boondness  of  this  decision 
may  Justly  bo  douUed.]  Where  two  persons  are  sued  as  husband  and  wife, 
for  work,  labor^and  materials  fumiabed  to  the  wife,  she  cannot  be  examined 
as  a  witness.  The  husband  alone  is  liable  (Jfoin  v.  Stmmt,  4  E.  D.  Smith, 
M). 

d.  In  an  action  agdnst  husband  and  wife  to  compel  the  application  of  cer- 
t^  real  propert;,  standing  in  the  name  of  the  wlf^  to  the  payment  of  a  Jud^ 
ment  recovered  against  the  husband,  upon  the  groond  that  It  in  reality  be- 
longs to  Ihe  hashed,  and  was  bought  m  the  name  of  the  wife  in  order  to  de- 
ftalid  the  creditors  of  the  husbnnd,  the  wife  cannot  l>e  examined  bh  a  witness 
by  the  pliwntlffi  {Maamdr(ty  v.  Wan/k,  36  Barb.  613 ;  7  Abb.  8).  But  where  tho 
hnsband  is  a  party  for  conformity  merely,  then  upon  a  compi^nt  properly 
ftamed,  a  marriea  woman  can  be  compelled  to  disclose  every  matter  as  to  her 
separate  estate  which  could  be  properly  inquired  of  if  she  were  a  ftsnt  tolt 
{Drafper  v.  HenMngtm,  16  How.  261). 

>.  AdmissionB  made  by  the  wife  are  not  competent  testimony  in  a  suit 
agunst  husband  and  wile  to  reach  properly  standing  in  her  name  \Mao<mdrtiu 
T.  WareUs,  2S  Barb.  612 ;  7  Abb.  8). 

/.  In  an  action  for  damages  ftom  tbe  bite  of  a  dog,  declarations  of  the  de- 
fendant's wife  are  inadmiasabieaa  eyidence against ue  husband  (Xo^tMV.Zin't, 
4  E.  B.  Smith,  68). 

g.  Before  the  act  of  1860,  as  well  as  since,  the  amendment  of  the  Code  In 
1863,  husband  and  wife  are  not  in  general  admisaibie  as  witnesses  for  and 
against  each  other  {Moffat  y.  Jfoan*.  17  Abb,  4;  and  see  Bihin  t.  Bihin,  17 
Abb.  19).  A  wife  cannot  be  a  witness  for  or  Bgainat  her  husband  in  an  action 
to  wldch  she  ia  not  a  party  { WhiU  v.  Stafford,  &  Barb  419 ;  Marth  y.  Potter,  80 
Barb.  600). 

A.  Hustiands  and  wives  may  now  {A.  D.  IBfll),  be  examined  as  witnesses 
like  any  other  parties  except  that  they  cannot  be  required  to  disclose  any  com- 
munications made  by  one  to  the  other  (Barton  v.  GledhiS,  13  Abb.  246 ;  see 
SAaffner  r.  Beater,  87  Barb.  44). 

i.  In  an  action  by  or  r^^nst  a  husband  and  wife,  each  may  be  a  witness  In 
his  or  her  own  bohaif  (SfowwAw  v.  McEae,  19  How.  87 ;  SiM^Mr  y.  Sv^er, 
87  Barb.  44 ;  Marih  v.  Pbtter,  80  Barb.  506 ;  Baibott  v.  Ttumuu,  81  Barb.  377  j 
OiMn  T.  Ga-alej/,  33  How.  10). 

j.  A  wife  may  be  a  witness  in  her  own  behalf,  and  the  husband  in  his  own 
beliaif,  whether  they  be  co-pl^ti^  or  conlefendante,  or  whether  the  action 
be  by  or  against  the  other  {Bhoemaii^  v.  MeEee,  19  How.  96). 

£.  In  an  action  against  one  of  twomakersof  a  promissory  note,  the  maker 
not  sued  being  a  married  woman,  held  that  the  husband  of  the  maker  not 
sned,  and  who  was  surety  on  the  note  tbr  her  vras  a  competent  witness  for  the 
defence  (Seek  t.  Johruon,  80  Barb.  38S). 

L  In  an  action  for  a  UmUd  divorce,  husband  and  wife  are  competent  wit- 
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74€  EXAiUBATioir  of  paxttes  g  390. 

In  force  -,  Mcordbf I7,  whare  an  order  of  retoeoce  directed  tha  Account  ot  th« 
defbnduit,  an  agent,  to  be  taken  in  tlie  "  usual  manner,"  it  tne  held,  that  be 
was  bound  to  bring  before  the  referee  a  mom  KCGonnl,  Including  both  debta 
and  credits,  in  Uie  manner  prescribed  in  the  107th  rule  of  the  llle  conrt  Ot 
chancery,  and  to  submit  to  such  examination  m  was  allowed  bj  that  nile 
( Wiggint  v.  Oaru,  4  Sand.  H6). 


§  390.  [311.]  JSeUting  suitt.  A  party  may  examme  hit 
adversary  as  a  wiiness  on  the  trial,  i&o. 

A  pftrty  to  an  action  may  be  exaooined  as  a  witnees,  at  tiie 
iDstance  of  the  adrorse  party,  or  of  tiaj  one  of  several  adverse 
parties,  and  for  that  porpoae  may  be  compelled,  in  the  same 
manner,  and  subject  to  the  eame  rules  of  examination  as  any 
other  TTttneas,  to  testify,  either  at  the  trial,  or  conditionally,  or 
npon  commiBsion, 

a.  Vwxtj  bo  an  aoUOL — A  party  to  ao  action  within  this  secUon,  [a  one 
who  Is  named  plaintiff  or  defendant,  and  t^ipeara  on  th«  r«cord  as  such  (Woods 
T.  De  Figaniare,  18  Abb.  \\ 


«,pp.  105,<./106.a. 

&  Interloontoiy  prooeodingK — This  prorlsiMi  only  authorizes  the  ezam- 
ination  of  an  adverse  party  In  respect  to  we  Isauea.  It  does  not  authorize  tiis 
•zunination  in  interlocutory  proceedings.  And  in  a  motion  to  vacate  an  ar- 
rest, the  court  refUsed  to  issue  a  commission  applied  for  by  the  pluntifl^  to 
examine  two  of  the  defendants,  who  were  out  of  the  Btatf,  as  witnesses,  for 
the  puiposes  of  the  motion  (HaeUn  t.  Ridner,  6  Abb.  19 ;  Siata  V.  Andre,  9 
Abb.  420 ;  18  How.  109).    See  now,  §4Di,pat/: 

d.  MMoboiiio'a  llsn. — In  an  action  brought  by  a  material  man,  to  foreclose 
a  mechanic's  lien,  the  contractor,  although  a  party  defendant,  is  a  competent 
witnewfortheplnintiff(ainn<ni  v.FanFivn^.  3  Abb.  109). 

(.  Rwtiiotlon  on  puir  aa  a  wlttiaM.— A  party  to  the  suit  wtu>  Is  made  a 
witness  by  statute,  is  to  Itecome  such  under  the  same  requisitionB  and  restric- 
tions as  any  other  witness.  He  must  be  of  sane  mind,  of  sound  memory,  of 
suitable  age,  willing  to  be  sworn,  and  capable  of  taldng  an  oath  lArnold  v. 
Arnold,  15  Vtrm.  mi 

6  id.  297 ;  and  see  Bapreme  Court,  Rule  88).  But  temble,  in  an  action  between 
husband  and  wife,  eiUier  party  is  a  competent  witness  againit  the  other  [C^Aom- 
Soriofn  v.  nu  Peopk,  38  N.  T.  83 ;  March  1881). 

/  In  supplementary  proceedings  on  an  execution  acainst  the  husband  re- 
turned unsatisfied,  the  wife  cannot  be  examined  as  a  witnees  (Andrtai  v.  Xd- 
ton,  7  Abb.  8  ntOe;  Copou*  t.  Kanffman,  8  Paig«,  S8S).  But  subsequently  it  was 
held  that  in  a  proceeding  nnderg  2B4,  the  wife  of  the  Judgment  debtor  may  ha 
examined  (LoAaood  t.  WortUa,  IS  Abb.  480,  nole). 

g.  Wife  of  aaal^or  of  ohoM  in  aotlon — The  wifb  of  the  assignor  of  chose 
inaction  is  a  competent  witness  for  the  asdrnee  in  an  action  torecoversachas- 
rignedchoseinaction(PTi?iMT.  i>in«t,2E.D.  Bmith.oaS;  Farley  y.Flaiu^jan, 

lid.  814). 

K  ManflHTnna — A  relator  In  a  writ  of  mandamus  suing  in  the  name  of  the 
People,  Is  a  competent  witness  for  the  plaintl&  ITha  Feotii  t.  AOiruihl,  14 
Abb.  803 ;  20  Uow.  806). 
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§  391.]  AB  wmrsssES.  747 

a.  Prodnotloii  otfvpexn  on  mbpcena  duoaa.— A.  paj^jf  to  ftn  action  may, 
at  theinatance  of  the  odneneparfj),  be  compelleil  by  tlie  procesa  of  tuipana 
duOK  tecum,  not  only  to  appear  at  the  trial  and  suijinlt  to  a  personal  eiamina- 
tlon,  but  to  produce  papere  and  booka  in  his  poesession,  precisely  as  any  other 
witness  may  be  so  compeiled.  And  a  witness,  when  properly  mibpotnaed,  is 
as  mnch  bound  to  produce  books  and  papers  in  his  prasesalon  a«  evidence,  aa 
to  teslily  orally ;  and  his  neelect  of  either  is  a  contempt  of  court  (Bonaled  t. 
Lynde,  8  How.  336 ;  afBimed  on  appeal  at  tbr<  general  term,  and  see  Qarighe  t 
Lotche.  6  Abb.  384,  TWto;  14  How.  453;  WooO*  v.  De  Figania^,  18  Abb.  158; 
The  P>r>ple  v.  Dyckman,  34  How.  293 ;  Brett  r.  Buatruini,  S3  Barb.  005 :  amtra. 
Bee  Jnttl&r  t.  Lattrni,  7  How.  361). 

b.  If  a  witness  on  whom  a  subpcena  dueo  tecum  is  served,  neglects  without 
good  excuse,  to  obey  the  subpoena  by  producing  the  papers  mentioned  iJi  the 
BHbposna,  he  is  liable  to  the  aggrieved  party  for  all  damages  sustained  in  con- 
BCQ  uence  of  such  neglect,  altbougb  the  witness  in  other  respects  obeys  the 
writ  by  personally  appearing  and  jiving  evidence  in  the  cause.  It  is  not  nec- 
essary in  order  to  sustain  such  action  for  the  aggrieved  p«iny  to  prove  that  h« 
bad  a  good  cause  of  action  in  the  suit  wherein  the  wiUiess  was  subpanaed. 


Barb.  680). 

e.  The  president  or  other  officer  of  a  corporation  which  is  a  party  to  an 
action,  la  not  bound  to  produce  on  the  trial,  the  books  and  papers  of  the  cor- 
poration under  a  Ktbpieaif  duces  tecum,  issued  bv  the  adverse  party.  He  has 
no  !>uch  property  in  or  control  over  Utem  aa  gives  the  right,  or  makes  it  his 
duty  to  produce  them.  Their  proper  place  is  ^e  office  is  which  the  business 
Is  transacted  to  which  they  relate.  The  proper  remedy  of  a  party  who  is 
entitled  Ut  use  their  contents  as  evidence  is  to  obttdn  swom  copies,  or  an 
inspection  and  copy  under  the  ItevisF4  Ststutee  or  the  Oode  (La  Farfft  y.  Tha 
La  FaJT/e  In*.  Co.,  14  How.  36). 

d.  An  unincorporatedjoint  stock  company  is  not  such  a  corporation  as  will 
enable  its  officers  to  refuse  lo  produce  its  papers  in  their  custody,  when  re- 
quired by  subpcena  ( ITinid*  v.  D«  Fwnnter*,  18  Abb.  IBBi.  And  an  attorney 
must  produce  his  client's  papers  (rieilMpfe  7.  5A#n;f^JV.  717  Abb.  St^ 

e.  Evidence  on  nevr  Uial. — Laws  of  1847,  ch.  463,  p.  630,  provided  for  the 
examination  of  parties  in  civil  suits ;  and  section  5  enacted,  "  If  a  partv  in  any 
suit  shaU  be  called  and  sworn  by  the  opposing  party  as  a  witness,  sucK  party 
shall  be  entitled  to  be  swom  as  a  witness  in  the  cause  in  anv  new  or  second 
trial  of  the  cause,  or  upon  any  appeal  in  such  cause ;  but  in  case  such  party 
^mU  testify  on  such  second  or  other  trial  without  being  called  by  the  opposing 
party  first  calling  him,  such  opposing  party  shall  alsoDe  entitled  to  be  swom 
and  lesUfy  on  such  second  or  outer  mal." 

§S91.  [345.]  (AmM  1849.)  .Soistinff  tuita.  SuchasBomt- 
nation  also  aUowed  before  trial.    Proceedings  therefor. 

The  ezsmination,  inetead  of  being  had  at  the  trial,  aa  pro- 
vided in  the  laBt  section,  may  be  had  at  any  time  before  the 
trial,  at  the  option  of  the  party  claiming  it,  before  a  jodge  of 
the  coort,  or  a  connty  judge,  on  a  previona  notice  to  the  party 
to  be  examined,  and  any  other  adverse  party,  of  at  least  tive 
days,  aoleas  for  good  cause  shown,  the  jodge  order  otherwise. 
Bnt  the  party  to  be  examined  shall  not  be  compelled  to  attend 
in  any  other  connty  than  that  of  his  residence,  or  where  be 
may  be  served  with  a  sammons  tor  his  attendance. 
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748  cxAinnATioir  of  fabtub  [§  891. 

a.  [Sectiotu  890  and  SOI  provide  for  four  ouee  In  wUch  ta  adrerse  p&rtf 
TOAV  M  eiunined ;  (I),  on  the  trial ;  (2),  conditional!;  ;  (S),  upon  Gommisuon ; 
ana  (^  upon  a  notice  (o  be  examined. 

b.  WltuMs  on  tiM  trisL — To  examine  an  advene  party  on  the  trial,  no 
order  Is  necesHuy ;  bis  attendance  can  be  compelled  by  serrice  of  a  subpmna, 
in  the  same  maimer  as  anj  other  witnesa. 

e.  CondltloiMl  examliiation. — To  examine  an  adTerw  party  condili anally, 
no  Ibrther  or  other  notice,  order,  or  aummons  ia  neceaaary  than  ig  required  on 
the  conditional  eiaminBtion  of  any  oLher  witneaa.  As  in  the  case  of  a  witneaa 
not  a  party,  the  exaininnttoD  may  l>e  had  before  a  referee,  if  the  fikcia  calling 
for  it  exlata.    Sat,  Qmilitional  axaiti/iation,  poaL 

d.  Commt—ion. — To  procure  the  examination  of  an  adveraa  party  on  a  com- 
tniaaion,  tlia  like  proceedings,  and  no  olhera,  are  necessary  aa  in  the  caw  of 
anotlier  witness.    Bee  Cbntmunan. 

«.Onnotlo«. — The  exatnination  of  an  adverse  party  on  notice,  may  be  either 
<1),  on  a  notice  of  five  days;  (2),  on  such  a  notice  as  a  Judge  may  order.  (1)  A. 
notice  of  five  daya  is  to  l>e  given  the  adrerse  party  not  to  ailmd  and  be  exam- 
ined, but  that  he  will  be  examined  before  a  certain  judge  of  the  couil,  or 
county  Judge,  at  the  certain  time  and  olaco  mentioned  in  the  notice.  This 
notice  hsB  no  potency  to  compel  the  adverse  party  to  attend.  To  compel  his 
attendance  be  must  be  served  with  a  summons,  in  the  form  and  served  ii  *'-' 


same  manner  as  a  summons  to  a  witness  not  a  party,  to  attend  and  be  exam- 
ined conditionally.  Where  the  notice  is  of  five  luiys,  no  order  whatever  la 
necessaiy  or  proper.  Ou  tbe  appearance  of  the  parties,  the  exatuination  is 
subject  to  the  control  of  the  Judge.  The  atteodaace  of  tbe  party  cannot  in 
any  event  under  a  proceeding  on  a  notice,  be  required  before  a  referee.  (2X 
IE  the  party  desiring  the  examination  can  show  "  good  cause  "  for  requiring  it 
to  be  had  on  a  shorter  notice  than  Ave  daya,  then  ajudge  may  order  that  the 
notice  be  of  such  a  length  of  time  as  lie  may  see  Bt.  The  order  merely  deler- 
ninea  the  length  of  tbe  notice.  It  does  not  require  the  attendance  of  the 
adverse  party ;  and  bia  attendance  can  only  be  compelled  by  a  summons,  aa 

in  the  case  where  a  five  days'  notice  is  served.]    See  ^>rm  oT " 

How.  453. 


/.  No  ordeo'  lor  ezamlnatloa  neceaaaiy. — AH  that  is  neceeeaiy  for  one 
tlon  wishes  it  to  be  had  on  a  shorter  notice  than  five  days.     On  one  party  V. 


party  to  obtain  the  examination  of  an  adverse  party,  is  to  give  andi  adverw 

party  a  previous  notice  to  be  examined,  of  at  least  five  days,  and  the  only 

le  in  which  an  order  is  necessary  is,  where  the  party  seeking  the  examina- 


it  being  served  by  his  Bd?ersaiy  with  a  previous  notice  of  five  days  to  attend 
and  be  examined,  and  a  Euoimons,  and  on  being  paid  the  usual  fee  payable  to 
a  witness  subpcenaed  to  attend  a  trial,  it  is  his  duty  to  attend  and  submit  to  be 
examined;  and  on  his  making  default  in  either  of  these  particulars,  be  wiil  be 
liable  to  be  punished  as  for  a  contempt,  and  to  have  his  pleading  struck  out 
{Taggard  v.  Oajdner,  2  Code  R  S2;  Draper  v.  Henningten,  1  Bosw.  614; 
Oaughe  v.  LaroeAe,  14  How.  463:  6  Abb.  284,  Bofe;  Leedt  y,  .Broun,  6  Abb. 
418). 

g.  nomination,  at  irtiat  stage  of  tha  aoUon. — Tbe  exanunation  cannot 
be  bad  until  after  iMue  Joined  {Ohiehe*ter  v.  LiviMtton^  1  Code  Kep.  N.  B.  lOB ; 
S  Sand.  718  -  Baj/dam  v.  Samiam,  11  How.  618  ;  Waiton  v.  Qaie,  12  Abb.  21S). 

A.  Tho  twmlnatlon  la  a  matt«r  of  right. — The  examination  of  an  adverse 
party  before  trial,  provided  for  by  secUon  891,  Is  a  matter  of  right  (Green  v. 
Wood,  6  Abb.  377 ;  16  How.  888 ;  Godt  v.  BidwM,  17  Abb.  800).  If  the  Judge 
has  discretion  to  refuse  the  examination  befbre  trial,  for  good  cause  shown,  it 
is  not  good  cause  for  such  refusal  that  the  party,  sought  to  be  examined,  pre- 
fers lo  testify  at  the  trial,  and  otTers  Ic  stipulate  that  he  will  then  attend  for 
that  purpose.  [Id.)  Query,  can  It  be  had  in  an  action  between  husband  and 
wife  (6  Abb.  277,  fwfe). 

i  Appealable  order. — An  order  refusing  an  examination,  under  section  391, 
is  appealable  {Green  v.  Wood,  6  Abb.  277 ;  16  How.  888).  In  which  case  the 
order  refusing  the  examination  was  reversed  on  appiial. 
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§§  392, 893]  A8  vnsTSBBi.  749 

a.  The  examinatloD. — The  limit  of  tha  examination  is  wltbiii  the  discretion 
ot  QMivAge  (Plato  y.RttUg,  16  Abb.  18S).  Tlie  eiaminstlon  of  the  advene 
pftrty  is  in  effbct  » (Toea  examloatioQ  and  goTeraed  by  the  same  nilea  {M.) 

b.  Where  oo  an  ezamination  before  the  trial  thewitness  refusea  to  answer  a 
legal  and  pertinent  qaeation,  Ibe  Judge  should  Issae  his  wamuit  for  the  com- 
mitment of  the  witness,  not  malce  an  order  adjudging  him  in  contempt  (The 
Jtople  V.  Dgekman,  34  How.  323). 

e.  If  the  party  ^Ting  the  notice  is  not  Id  attendance  at  the  time  mentioned 
Id  the  notice,  Uie  pany  to  be  examined  cannot  be  ai^udged  Id  contempt  for 
not  attending  [Oardiner  t,  Pettnon,  14  How.  513), 

d.  Bzamioatloii  of  an  Infant — Where  an  infant  defendant  was  examined  as 
ft  witness  against  his  own  interest,  hj  an  adult  co-defendant,  under  a  (»mmoa 
order  and  against  the  objection  of  the  guardian  ad  lii^m,  his  deposition  was 
suppressed.  Such  an  asamination  should  not  be  had,  without  the  special 
order  of  the  court,  made  upon  a  fiill  understanding  of  all  the  drcunuumcet 
(Moore  t.  Moon,  4  Sand.  Ch.  R.  87). 

Bee  note  to  section  860. 

§  392.  [346.1  (Am'd  1849.)  Evisting  emit.  Party,  how 
wmpelled  to  attend. 

The  party  to  be  examined,  as  in  the  last  section  provided, 
may  be' compelled  to  attend,  in  the  same  manner  as  a  witness 
who  is  to  be  examined  conditionally ;  and  the  examinatioQ 
shall  bo  taken  and  filed  by  the  jndge  in  like  manner,  and  may 
be  read  by  either  party  on  the  trial. 

«.  Con^MlUDg  «ttenflanoe. — The  attendance  of  the  witness  cannot  be  com- 
palled,  except  upon  a  summons  (Btteeker  t.  Oanvtl,  3  A.bb.  Ee ;  Draper  r.  &n- 
ntn^Mn,  1  Bosw.  914 ;  Gari^  t.  Laroehe,  14  How.  453 ;  B.  C.  6  Abb.  284,  noU  ; 
jitrm  T.  Clarke,  13  N.  T.  Leg,  Oba.  139) ;  and  on  payment  of  his  fbes  as  a  wit- 
ness fbr  attending  (Tagt/ani  v.  Oardn^,  2  Code  Rep.  83 ;  2  Band.  669 ;  Draper  v. 
JltnTiiagaen,  1  Bosw.  814). 


§  393.  [348.]  (Am'd  1849.)  Eeisting  mite.  Testimony  of  party 
may  he  rebutted. 

The  exaininatioA  of  the  party,  thna  taken,  may  be  rebutted 
by  adverse  testimony. 

/.  Contiadlottng  party  aa  a  wltns— .— A  party  who  calls  his  adversary  as 
a  witness,  thereby  represents  him  as  worthy  of  credit,  and  cannot  afterwarda 
Impeach  him  bj  showing  dther  that  his  general  chamcter  for  trnth  is  bad,  or 
that  he  has  made  prenoua  contradleU^  etatements  {Pidtard  t.  OMmt,  33 
Itarb.  444).  Bat  he  may  prove  a  thct  to  be  otherwise  than  his  adversary  has 
teaMed  to  (^;  Partont  v.  Baydam,  S  E.  D.  Bmlth,  9TS  ;  Muir  v.  (My,  10  Up. 
Can.  Q.  B.  R.  821 1  Armxlmng  v.  Clarle,  2  Code  R  143) ;  and  he  may  do  this  by 
proving  admiswoni  of  Buch  adversaiy,  (I±)  And  the  tesUmony  of  a  party 
may  be  controverted  or  impeached  in  tbe  same  manner  as  any  other  witness 
( VaroBO  V.  Soearrai,  8  Abb.  809 ;  ^rvard  v.  Hottv,  80  Barb.  SUA). 

g.  Where  the  plaintiff  and  defendant's  testimony  Is  contradicton,  a  written 
statement  by  either  opposed  to  his  testimony  wili  ^rarrant  the  Juif  In  disregard- 
ing his  testimony  {Boj/d  v.  Colt,  SO  How.  884). 
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750  EXAMIKATIOM    OY  TAS.TIE&  [|  394. 

a.  Aaooimt  booka.— The  code  has  not  sbrogsted  the  nile  of  law  admlUlDg 
account  bookB  aa  evideace  in  certain  caaea  (Tomliiutm  T.  Bortt,  SO  Barb.  42) ; 
contra  in  New  York  Common  Pteaa  (GonkUn  r.  Slamier,  8  Abb.  806 ;  9  Hilton, 
422].  To  render  account  books  competent  e^dence  the  partj  muat  prove  that 
during  the  period  ihe  charges  were  made,  he  kept  no  clerk,  that  tmne  of  tiw 
arUcles  charged  for  were  delivered,  thnt  Uie  books  are  his  account  books  and 
that  he  keepa  correct  accounts  {TonUinmn  v.  Bortt,  supra,  and  see  Conilin  t. 
Siamler,  aupra).  The  books  cannot  be  discredited  by  proving  the  parties'  gen- 
eral bad  character.    {Id.) 

e.  Parpetaatlng  tavtlmonr. — Proceedings  nnder  the  Revised  Statutes  to 
perpetuate  testimony  (2  R.  S.  898)  may  slill  be  resorted  to.  The  dictum  to  the 
contrary  In  Keder  y.  Dutnbeny,  1  Duer,  660,  is  not  followed.  On  an  applica- 
tion to  perpetuate  tesdmonf  It  should  apprear  that  the  application  Is  made  in 
good  Sutb  ifttbm  v.  H'eilendt,  S  How.  my 


§334.  [347-]  (Am'd  1819.)  Exiating  auits.  Eg'eetqf  refusal 
toteeiify. 

If  a  party  refose  to  attend  and  testify  aa  in  the  last  font  eec- 
tiona  provided,  he  may  be  paiiished  aa  for  a  contempt,  and  his 
complaint,  answer,  or  reply,  may  be  stricken  ont, 

d.  To  authorize  the  punishment  of  apart;  for  contempt  in  refusing  to  be 
examined  nnder  sections  S90--3fl3,  it  need  not  appear  that  the  misconduct  was 
calculated  to,  or  did,  defeat,  impair,  impede,  or  pr^udice  the  righta  or  rente' 
dies  of  any  party  a.<i  required  (2  B.  S.  S88,  %  20)  in  ordinary  caaea  of  contempt 
(ffwxfeT.  D*  Figantere,  16  Abb.  1). 

«.  The  proceediDgs  to  punish  for  a  contempt,  or  strike  out  a  pleading, 
must  be  based  on  affidavits,  to  be  served  with  a  notice  ottight  days  {Umhtt  y. 
Srcnea,  1  Bosw.  055).  A  party  canQOt  be  puuiahed  for  a  oontenipt  fur  refliring 
to  attend  and  testify  on  the  mere  service  of  a  notice  to  attend,  without  any 
summons,  and  without  payment  of  his  fees  aa  a  witness.  (IS.) 

f.  Where  one  of  several  defondanta  was  subptenaed  to  i^pear  before  a  county 
..j_. !__.■ ,._,._,.._...       .■..^.        ,.    ..  .  ,  nted. 


Judge,  for  an  examination  on  behalf  of  the  plaintSs,  and,  on  the  day  appointee , 
made  dethult  without  any  sufflcicot  excuse,  but  it  not  appearing  that  the  plsjn- 
tilf  or  any  of  the  parties  were  In  attendance  on  said  day,  nor  any  reason  given 
why  they  were  not, — held  that  the  defendant  was  not  in  contempt,  and  Uiat 
the  inference  was  that  the  plaintiff  had  abandoned  the  proceeding  {OattUao'  j. 
PeUrma,  H  How.  513), 

g.  In  Andamm  v.  John«>n  (1  Code  Rep.  OS ;  1  Sand.  713),  after  an  issue  on 
a  jcin/  ^efeJ^f^,  the  plaintiff  obtained  an  order  foe  ont  of  the  defoadaots  to  show 
cause  why  tu  lAouId  not  b»  examined  ai  a  wUntn  in  the  cause  before  the  trial. 
The  order  was  silent  as  to  what  would  be  the  consequence  if  he  failed  to  show 
cauxe.  The  defendant  failed  to  show  cause,  and  the  plajutiff  took  an  order 
reciting  the  former  order  and  defendant's  default,  aud  directing  him  to  attend 
on  the  service  of  the  9ubp<Bna,at  a  time  designated,  and  submit  to  be  examined, 
or  in  default,  that  his  defence  should  be  stricken  out.  The  defendant  appealed 
from  this  order ;  and  it  was  set  aside  as  not  authorized  by  the  Brst  order ;  and 
the  court  said  that  on  a  default  under  the  first  order  the  plaintiff  could  ask 
nothing  more  than  it  contemplated  in  terms ;  besides,  to  give  effect  to  the 
order  would  be  lostrikeoutaJolntdefence,and  thus  to  ponish  parties  who 
had  committed  no  offence; 

Bee  note  to  section  SSI. 

A.  VfulBenneU  v.  Hofl  (10  N,  T.  I*g.  Obs,  191),  It  appeared  the  defendant  waa 
Bubpcenaed  on  Saturday  to  attend  to  be  examined  on  the  following  Tuesday, 
and  in  pursuance  of  prerioua  arrangement  he  sailed  for  California  on  the  Mon- 
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§§  3fi5,  8»fl.] 

It  the  anawer  for  his  non-Kt- 


§395.  [349.]  (Am'd  1849,  1863.)  Btngting  suits,  Testimony 
by  a  j>arty  not  responsive  to  the  inquiries,  may  be  rebutted  hy  the 
oath  of  the  party  caUinff  him. 

A  party  examined  by  an  adveree  party,  se  in  this  chapter 
provided,  may  be  examined  on  hie  own  behalf  eabject  to  the 
same  rolea  of  examination  aa  other  witnesses.  Sat  if  he  testify 
to  any  new  matter,  not  responsive  to  the  inqairiea  put  to  him 
by  the  adverse  party,  or  necessary  to  explain  or  qualify  his  an- 
Bweni  thereto,  or  discharge  when  his  answers  would  charge 
himself,  such  adverse  pnrty  may  offer  himself  as  a  witness  on 
his  own  behalf  in  respect  to  such  new  matter,  subject  to  the 
same  rnles  of  ezamioation  as  other  witnesses,  and  shall  be  so 
received. 

a.  Where  the  defendaiit  on  the  tiiol  ot^  cause  called  the  plsdntiff  as  a  wit- 
ness and  in  reply  to  a  queatloa  put  to  him  by  ffis  amrt,  the  plaintiff  testified  to 
new  matter,  f^ing  beyond  the  point  to  which  he  was  examined  by  his  adver- 
sary,  it  waa  held,  that  the  defendant  was  entitled  to  offer  himaelf  as  a  witness 
tor  the  purpose  of  answering  such  new  matter  {Mj/tri  r.  McGarth]/,  9  Band. 
399). 

A.  In  an  action  on  a  uontract  by  which  the  defendant  agreed  to  make  a  quan- 
tity of  scythe  snaths  for  the  plaintiff  within  a  specilled  time,  the  piainiiff  called 
the  defendant  as  a  witness,  who  testified  that  be  did  not  Within  the  time  speci- 
fied make  any  scythe  suaths  for  the  plaintiff.  On  crDsa-examination  by  his 
own  counsel  he  testified  that  the  reason  he  did  not  make  the  snaths  was  that 
he  was  under  no  obligation  to  make  any,  as  he  had  made  no  i^eement  with 
the  plaintiff,  but  was  working  merely  as  an  experiment, — held,  that  the  de- 
fendant had  not  been  examined  on  ms  own  behalf  to  any  new  matter  so  as  to 
entitle  the  plaintiff  to  be  examined  aa  a  witness  in  his  own  behalf  {Chamber- 
totn  T.  flanjjJKwi,  18  Barb.  824). 

e.  Where  the  defendant  has  hy  his  answer  set  up  a  counter-cldm,  and  on  the 
trial  the  plaintiff  calls  him  as  a  witness,  and  he  in  addition  to  proving  the  plain- 
tiff's demand,  proved  the  counter-claim  set  up  in  the  answer,  held,  that  the 
piatntifT  might  ofi*er  himself  as  a  witness  to  contradict  the  defendant  (BarpM 
y.  Inoin,  3  B.  D.  Smith,  C85 ;  1  Abb.  144 ;  Antm.  8  id.  103). 

§  396.  [350.]  Existing  suits.  Perrons  for  whom  action  it 
brought  or  defended,  may  be  examined. 

A  person  for  wliose  immediate  benefit  the  action  is  pros- 
ecuted or  defended,  though  not  a  party  to  the  action,  may 
be  examined  as  a  witness,  in  the  same  manner,  and  subject 
to  the  same  rules  of  examination  aa  if  be  were  named  aa  a 
party. 
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7fia  EZAioHATioa  or  [g  S97. 

§  397.  (Am'd  1851, 1853.)  Exiaittg  auitt.  Eeamination  qf 
co-plaint^,  or  co-defendant. 

A  party  may  be  esamiiied  on  behalf  of  hia  co-plaintiff  or  of 
a  co-defendant,  aa  to  aoy  matter  in  which  he  is  not  jointly  in- 
terested or  liable,  with  sach  co-plaintiff  or  co-defendant,  and  as 
to  which  a  sepa^te  and  not  joint  verdict  or  judgment  can  be 
rendered.  And  he  may  be  compelled  to  attend  in  the  aame 
manner  as  at  the  inetance  of  an  adreree  party  ;  bnt  the  exam- 
ination thne  taken  shall  not  be  need  in  the  behalf  of  the  party 
examined.  And  whenever  in  the  case  mentioned  in  Bectiona 
three  hundred  and  ninety  and  tliree  hnndrcd  and  ninety-one, 
one  of  several  plaintiffs  or  defondantB,  who  are  joint  contrac- 
tors, or  are  united  in  interest,  is  examined  by  the  adverse  party, 
the  other  of  sach  plaintiffs  or  defendants  may  offer  himself  aa 
ft  witneee  to  tlie  same  caose  of  action,  or  defence,  and  shall  be 
so  received. 

a.  In  an  action  cm  a  pramUmiT  note,  made  by  th«  defendantti,  who  wers 

partnere,  the  defence  waa  usiiir^nd  after  the  pl^tUb  hod  proved  their  case, 
CounBel  for  the  defence  offered  Wilber,  one  of  the  defendant*,  as  •  witness  for 
hU  co-defendant.  The  plaintiffs  objected  to  Wilber's  being  admitted  to  testify, 
and  the  court  auatiined  the  objection  (lihrmerf  and  Medumia/  ffk  v.  WSbtr 
A  Bodies,  2  Code  Rep.  33).  But  the  general  term  held  otherwise,  and  granted 
a  new  trial  (1  Code  Rep.  N.  8.,  61). 

}.  In  an  action  (br«  breach  of  contract,  alleged  by  the  plahiUffi  to  be  the 
Joint  contract  of  the  dpfendanta  Doe  and  Roe,  one  of  the  defendants  (Doe) 
made  no  answer,  and  Judgment  for  want  of  an  answer  waslakca  against  Dim; 
the  other  defendant  answered  eeparately,  denying  that  the  contract  declared 
on  waa  the  Joint  contract  of  tiini  and  the  other  defendant.  On  the  trial  Doe 
was  exammed  as  a  witness  for  the  plaintiff,  and  testified  (hat  the  contract  was 
made  Jointly  by  him  and  the  other  defendant.  Roe.  When  the  plaintiff  had 
closed  bis  case,  the  defendant  Roe  was  offered  as  a  witness  on  his  own  bebalf^ 
for  the  purpose  of  contradictms  the  evidence  of  Doe,  and  testifying,  Ihat  the 
alleeed  contract  was  not  the  joint  contract  of  the  defendants  The  admission 
of  tnis  evidence  was  objected  lo  by  the  plaintiff;  but  the  objection  was  over- 
ruled, the  evidence  received,  and  the  defendant  Roe  had  a  verdict  in  his  favor 
{CamiMsk  v.  Roe,  2  Code  Rep.  140 ;  8.  C.  8  Sand.  705). 

e.  IniliTKtniJT.  ft*Tw(3CodeRep.  177),andHiMAv.(7fcMlnnd(10Barh230), 
it  was  held  Ihat  in  actions  fbr  tort  commenced  under  the  code,  one  defend- 
ant may  be  called  as  a  witness  on  behalf  of  his  co-defendant  And  in  Ait- 
■oni  T.  Pierte,  it  was  fhrther  held,  that  in  action!  commenced  before  the  code 
went  into  effect,  one  defendant  may  call  hia  co-defendant  aa  a  wliness,  bat 
he  can  testily  only  to  such  &cts  as  would  entirely  acquit  the  parly  calling 
him.  He  cannot  give  testimony  to  affect  the  amount  of  damages  memy.  Bee 
poH,7SS,f. 

a.  laSakirkY.Watenil  Code  Rep.  N.  B.  85),  it  was  held  thatone  co-defend- 
ant was  a  competent  witness  for  another  in  all  Joint  and  several  actions 
whether  on  contract  or  tort,  and  in  all  actions  where  a  separate  Judgment 
could  be  rendered  in  fkvor  of  the  co-defendant,  provided  the  defendant  called 
as  a  witness  is  not  diaqnalifled  by  reason  of  interest. 

c.  In  Johnton  v.  Wilxm  (in  note  I  Code  Rep.  K.  5. 40),  the  Kew  York  commim 
pleas  held  that  one  co-defendant  could  notbe  examined  foranotUer  in  an  action 
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on  s  joint  Uiit^tr,  wtaetber  on  contract  or  in  tort ;  and  the  same  ms  held  in 
PrMl  V.  Harvard  (I  S.  D.  ^nltli,  510). 

a.  In  the  superior  conrt,  Bnndford,  Mason,  and  Campbell,  J.  &  J.,  at  general 
t«rm  held,  that  in  an  action  on  a  Joint  and  aeveral  bond  against  Uiree  defend 
■nts,  one  of  them  being;  pnncip^  and  the  othera  saretiea,  the  partiea  defend- 
ftnt  miEht  be  examined  as  witnesses  for  each  other  (Jfi^or<te.^^  T.y.  Price, 
1  Code  Bep.  N.  a  85 ;  4  Sand.  019). 

(.  Ill  an  action  for  damages  arising  from  a  &lfe  warrant?,  one  of  several 
defbodanta  mav  be  called  as  a  witness  by  and  on  behalf  of  uU  co^efendants 
(Salman  v.  Dirrd,  1  Code  Rep.  N.  S.  831 ;  IS  Barb.  336). 

e.  In  an  action  against  tiro  derendante  aa  makers  of  a  joint  aTid  laieral 

firomlaaoiy  note,  one  defendant  cannot  examine  the  other  asa  witnesB  to  eatab- 
isb  the  defence  of  usury  lEly  v.  Miller,  1  Abb.  341).  &w4fe,  that  if  the  action 
had  been  on  a  seTeral  and  not  joint  note,  one  defeudaDl  might  have  examined 
the  other  as  a  witness  (o  establish  the  defence  of  nsury,  or  any  other  defence. 

<t  In  an  action  fbr  assault  and  battery,  and  in  all  other  actions  of  tort,  k 
verdict  andjadgment  mav  be  rendered  in  favor  of  one  and  against  another 
defendant ;  that  Is  a  verdict  or  Judgment  separate  and  not  Joint  may  be  ren- 
dered  in  such  actions ;  one  defendant  may  be  examined  for  his  co^efendant 
as  to  any  matter  as  to  which  a  separate  and  not  Joint  verdict  or  Judgment  may 
be  rendered,  and  as  to  any  matter  in  which  he  Is  not  Jointly  interested  or  liar 
ble  with  such  co-defendant.  In  all  actions  a  defendant  is  a  competent  witness 
for  his  co-defeadaat.  His  admissibility  as  a  wltucss  cannot  be  questioned, 
but  he  is  restricted  nfl  to  the  Bub|ect-ma[ter  of  his  examination.  If  any  ques- 
tion la  asked  tending  to  cstabllBli  a  defence  of  which  the  (XMlefcndant  cannot 
aeparately  avail  himselt  the  jilalnllff  is  at  liberty  to  object,  and  the  court 
must  exclude  it.  Where  a  witness  Is  called  lo  the  stand  who  is  competent  to 
be  sworn  and  to  testify  to  some  matters,  but  who  may  not  speak  to  other 
matters,  it  is  not  proper  to  object  to  his  competency  generally  and  exclude 
bim  {Beak  v.  Finch,  8  Uow.  390 ;  1  Kern.  128 ;  and  to  the  like  eSttct  la  Mun- 
•OTi  V.  Uegeman,  in  court  of  appeals,  see  9  How.  S88,  overruling  Miiiaon.  v. 
JIcgeman,5id.%iSi  10 Bark, 112;  and  see  Eno  v.  Dd  Teehio,  4  Duer,  6S  ; 
JioiUfort  T.  Hughe*,  8  E.  D.  Smith,  S91> 

».  The  question  has  arisen  whether  a  defraidant  when  called  to  testify  for 
,  blsco  defendantcanbeeiiamlned  to  mitigate  the  amount  of  damages  as  against 
the  defendant  for  whom  he  testiQes.  *  *  *  He  ia  jointly  hitereated,  bs- 
cause  the  damages  are  tadlvisible.  There  can  be  but  one  veraicl,  and  for  one 
amount,  against  all  those  found  guilty.  *  *  *  *  If,  however,  the  case 
made  out  against  the  defendant  who  is  called  as  a  witness  be  a  doubtful  one, 
I  see  no  objection  to  receiving  his  teatimony  to  mitigate  damagea  for  his  co- 
defendants,  under  proper  instructions  to  the  jurv  to  consider  it  if  they  acquit 
the  witness,  and  to  reject  it  if  they  fliid  him  guilty  (Parker,  J.,  Btaie  v.  Finth, 
supra.)  See  aitie,  7G2,  e. 

f.  Now,  there  can  be  no  possible  case  [in  tort]  In  which  a  party  may  not 
offer  his  co-plaintiff  or  co-deftmdant  as  a  witness,  and  have  him  received.  For 
there  Is  no  case  in  which  a  separate  Judgment  may  not  be  rendered  fur  one 
plaintiff  or  defendant  and  against  another.  The  party  therefore,  Is  in  all 
cases,  when  offered,  to  be  admitted  as  a  witness.  Having  been  admitted  and 
Bwom  his  examination  is  to  be  restricted  to  "matters  in  which  he  is  not 
Jointly  intereeicd  or  liable  with  the  co-plalntlff  or  co-defendant"  who  has 
calletl  !dm.  The  practice  saggefted  in  the  leading  opinion  of  BtaU  v.  fijujl 
(supra),  of  receiving  the  teatimony  of  parties  ile  ben»  «He  in  "  doubtfVil  cases," 
and  then  Instmcting  the  jury  that  If  they  acquit  the  witness,  and  thus  find 
him  competent,  they  should  consider  the  testimony,  and  if  they  convict  hira 
then  reject  the  testimony,  can  never  be  tolerated  (Uarrla,  J.,  Lefettr  v.  Brig- 
han,  10  How.  385).  In  an  action  on  contract,  a  defendant  offered  as  a  witness 
for  his  co-defendant  may  be  rejected  without  being  sworn,  if  be  Is  only  to  be 
examiued  as  lo  a  matter  In  which  he  Is  Jointly  interested  with  tlic  party  call- 
ing him  (Oity  Bk  ef  UolumlnM  v.  Bnia,  17  K.  Y.  QOT).    So  held  where  the 
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deffindADt  WM  offered  to  prove  Out  the  Btgnsture  of  hli  co-defendant  to  their 
'  Joint  and  ieveral  promiBBOiy  note  glTcn  for  ■  Joint  HitwcripUon  lo  the  stock  of 
B  coTT«rRtioit  was  obtained  bj  fraud.  {Id.)  And  in  an  action  for  the  recoT- 
«ij  of  pereonal  property,  the  court  Mid,  "  It  would  be  an  Idle  ceremony  to 
swear  defendanls  as  witnesses  when  it  appears  from  the  plesdLngs  that  ueicher 
of  them  can  be  allowed  to  testify  to  any  matter  in  issue  (Ward  v.  K'oaibum, 
27  Barb.  846).  Thus,  where  in  an  action  agiunst  three  defendanta  fbr  the  re- 
covery of  personal  property,  it  appeared  there  was  no  issue  inTolTing  any- 
(bins  personal  to  either,  but  the  only  defence  was  a  Joint  defence,  held  that 
neither  defendant  could  be  allowed  to  testify  for  the  defence,  and  it  was  uee- 
lesa  to  Iiave  either  defendant  aworn.    (Id.) 

a.  Where  in  an  action  of  foreclosure  the  mortgagor  and  his  grantee  are 
made  defendants — the  latter  only  answering ;  the  morgazor  is  not  a  com- 
petent wilness  for  the  grantee  to  prove  usury  (Warden  v.  Budl,  18  How,  356). 

b.  Where  Id  an  action  of  trespass  against  two  for  cutting  timber,  the  de- 
fendant alleged  that  one  of  them  purchased  the  timber  of  Uie  plaintiff,  and 
emplovcd  tlie  other  to  aid  In  catting  and  carrying  It  away,  held  that  neitbec 
defendant  was  a  competent  wllaeea  for  the  other  to  prove  thepurdisMi  of  thA 
timber  {Dean  v.  T/u>rtiitm.  8  Eenian,  266). 

e.  Where  a  defendant  has  no  sepuate  defence  in  an  actitn  on  a  Jrdnt  con- 
tract, a  co-defendant  la  incompetent  as  a  witnesa  (King  v.  Lowry,  20  BaitL 
BSS). 

d.  In  an  action  agalaet  two  or  more  to  recover  damages  for  wrongMly 
detaining  persons!  propertVi  each  defendant  is  a  competent  wilxiesB  tor  t& 
co-defendant  {Oardittr  v.  Ininle]/,  19  Barlv  8'7). 

e.  Where  two  Joint  makers  of  a  note  and  two  Joint  Indorsers  of  a  note,  are 
sued  in  one  action,  tiie  makers  are  competent  witnesses  for  the  indorsere  and 
the  indorsers  for  the  mahers ;  bat  one  mailer  is  not  competent  to  teatifv  for 
the  other,  nor  one  indorser  for  the  other  (Finn  v.  Outin,  3  Abb.  161 ;  3  E.  D. 
Smith,  882). 

/.  In  a  partition  suit  each  defendant  has  a  distinct  Interest,  and  baa  a  right 
to  examine  any  other  defendant  as  a  witness  in  respect  of  such  interest ;  and 
that,  too,  whether  the  partv  called  lo  tesUfy  be  or  be  not  a  married  woman,  or 
the  husband  of  a  marrieil  woman  {Eogen  v.  M'Lean,  Supreme  Court,  First 
District,  General  Term,  Fcbruair,  1857).     See  aaU,  p.  744,/ 

('.Whereon  the  trial  of  an  action  against  two  pn^osfor  a  Joint  assault,  no 
evidence  appears  against  one  of  them,  he  is  entitled  to  l>e  discharged,  and 
may  be  a  witness  for  his  co-defendant  {Lobar  t.  Koplin,  4  Coma.  547). 

h.  Defendants  may  be  "  united  in  interest"  la  respect  to  a  matter  involved 
In  the  Issues,  though  not  sued  as  partners  or  Joint  contractors  (BueAaTian  v. 
MtfrreU,  1  Boaw.  602). 

i.  In  an  action  against  two  defendants  on  a  Joint  and  several  promissoiy 
note,  neither  defendant  can  be  examined  as  a  witness  in  iMlialf  of  the  other 
to  prove  payment  {2fmo^  v.  Salmon,  22  Barb.  047). 

J.  In  an  action  by  A  and  some  of  his  creditors,  against  B,  to  whom  A 
had  previously  assigned  Ids  property  for  the  benefit  of  his  creditors,  chmr^ 
ing  B  with  fraud  and  gross  negligence  in  the  sale  of  the  assigned  prop- 
erty, and  asking  that  he  might  be  decreed  to  account  for  the  tme  valne, 
A  cannot  be  examined  as  a  witneas  on  bciialf  of  his  co-plsintiffi  {Brahmt 
V.  Joyea,  6  Dner,  11). 

k  When  a  party  is  examined  as  a  witness  on  his  own  iiehalf^  and  the  oppo- 
tite  puly  objects  generally  that  the  plaintiff  cannot  be  a  witnese,  the  objec- 
tion will  not  avail  if  any  part  of  tlie  testimony  is  (H>mpet«nt  {Bu^rdton  j. 
WOetTu,  19  Barb.  010 ;  Anon.  8  Abb.  102.    See  notes  to  sections  980,  889> 

EaiminaUon  qf  on  ii^arU  eo4^«ndant,  see  in  note  to  g  891. 
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Chaptkb  VTL 

Esamination  of  WUnesset.* 

Seotioit  398.    Interest  not  to  exclude  a  witnesa. 

889.    Parties  to  bcIiodb  and  ipeciaJ  proceedinga  ma;  be  vltoeaus 
on  their  own  behalf,  except  m  certam  caaea. 

§398.  [351.]  Eidstipg  suits.    Interested  Witness. 
.No  person  offered  ae  s  witneBS  shall  be  excluded  bj  reason 
of  hie  iotereet  in  the  erent  of  tbe  action. 


'a.  Confessioiis  to  olorgy. — No  miniaterof  thegoapel.orprieat,  of  anvde- 
Dmination  whatBoever,  ahall  be  allowed  to  diaclose  any  coDfeaaiona  maaa  to 
n  hiB  profesBional  character,  in  the  course  of  diaclpline  ei^oined  by  the 


rules  or  practice  of  such  denomination  (3  R.  8.  503,  §  »1). 

Ti.  Knoivledse  acquired  by  physlciaiis.—lN'o  person  duly  autliorized  to  praty 
tlce  phj-aic  or  aurgerv,  shall  be  allowed  to  diacloae  any  infonnation  which  he 
may  liave  acqair^  in  attending  any  patient,  in  a  professional  character,  and 
which  information  was  neCL'ssary  to  enable  him  to  prescribe  for  such  parent 
as  a  physician,  or  lu  do  any  act  for  him  as  a  sargeon  (Jd  §  63 :  Hanford  t. 
Hartford,  8  Edw.  Ch.  R  4ffe ;  EentU^  v.  Gray,  2  Hilton,  800).  But  a  phy- 
sidan  consulted  as  to  the  meane  of  doin^  an  unlawtlil  act  such  as  procuring 
an  abortion,  is  not  excused  from  answering  (21  Wend.  76).  The  statute  doea 
not  prevent  the  physician  of  a  deceased  person  giving  evidraice  in  a  teata- 
mentary  cause,  concerning  tbe  probate  of  tbt  will  of  such  decedent.  The 
statute  docs  not  establish  a  general  and  absolute  prohibition  of  such  tesU- 
mony  in  all  canes,  but  secures  a  personal  privilege  to  the  party,  or  hia  repre- 
aentatives,  wliich  may  he  waived;  and  if  such  privilege  be  waived,  the  wtt- 
nesa  cannot  object  to  testify  (/n  the  mailer  of  EarHwn,  deeetued,  1  Bradford's 
Burrogate  Rep.  221). 

e.  Attomej.— An  attorney  cannot  be  a  witness  as  to  confidential  commnni- 
cations  between  himself  ana  his  client  (see  Bodutter  City  Bank  v.  Suydara,  6 
How.  2M ;  WaUamt  v.  mch,  18  N.  Y.  646 ;  Brandt  t.  Eltin,  17  Johns.  385 ; 
March  V.  Lv^lam,  8  Sandf.  Ch.  36),  and  the  disability  applies  to  the  attorney's 
clerk  (Sifci/  v.  Waffe,  16  N.  Y.  180).  An  attorney  may  tcstifr  on  behalf  of 
bis  client  {LUOe  v.  MeKeon,  1  Sandf.  607 ;  Babinsim  v.  VaMchg,  S  Barb.  31). 
An  attorney  having  papers  of  his  clients  in  his  possession  in  court  Is  not  priv- 
ileged from  producing  them,  at  least  for  !denliflcation(rA«  People  y.  8/ieriff<!f 
New  York,  7  Abb.  98). 

d.  Coiporaiion. — The  provisions  of  law  allowing  patties  to  be  witneeses  in 
their  own  bchnlf,  apply  to  actions  wherein  a  munidwA  corporation  la  a  parly 
fMott  V.  Mayor  of  A  t.  2  Hilton,  358 ;  Wallaai  v.  A^jw  "/  Jf-  1"-  Id-  440 ;  18 
How.  189  ;,7oftn«wv.  Jfe/7itoiA,81Barb,2fl7;  Woodiiv. BeFiganiere,!^  AVb.iif 
and  in  an  action  aoainat  such  a  corporation  the  plaintiff  may  be  examined  iu 
his  own  behalf.  (Id.)  The  defcndnnt  being  a  corporation  does  not  prevent 
the  plaintiff  being  examined  as  a  witnesa  in  his  behalf  (Fieldi  v.  iV.  T.  OmL 
S.S.CO.W  Barb.  176 ;  Wright  v.  JV.  Y.  Gent.  R.RGo,2»  Barb.  80 ;  Za/iwro 
T.  ExtMnga  Ini.  Go,  3  Bosw.  157 :  S3  N.  Y.  853 :  WaUaee  t.  M(t!/or  of  S.  T. 
18  How.  leo ;  2  Hilton,  m). 

&  Who  Is  an  auleJtoT  ctf  a  thine  In  aotlon.— The  i»^  M- iMtowr  of  a  n^o- 
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§  899.  [352.]  (Am'd  1851,  1857,  1858,  1859,  1860,  1862, 
1863.)  ^Bitting  «utA.  Sjeamwiaiion  t^  jxirtiet  to  the  action, 
or  special  proeeeding, 

A  party  to  an  action  or  special  proceeding,  inclading  pro- 


tiMe  prominor;  note  who  traiufera  it  in  any  tMy  to  another  h  not  an  asdgn- 
or  or  a  choM  In  action  ((kUkint  r.  Packer,  21  Barb.  275 ;  Waltm  t.  Baiirs,  3 
Doer,  500 ;  mck»  y.  Worth,  10  How.  555 ;  4  R  D,  Smith,  78 ;  TnUot*  t.  R^ 
pet,  8  Abb.  93 ;  Anderton  t.  Butlad,  S  Duer,  589 ;  Onrdner  \.  Gordon,  3  Bosw. 
869;  /Vtorv.iWtor,18N.T,63i  ft>n/ra,  see  S^efey  v.  *^,  3  Hill,  406 ;  Chamr 
farioinT.  (?orA,vn.20Joliii9. 144;  Clarity.  JftirucTi,  3 E. D.Smith,  112:  Etdoa 
-   "-%  S  Barb.  314;  CUrmt,  ■       ■  •         •-  -         .™      -  „      „    .  . 

■b.  684;  JWfurr.  Burf 
JiWtw  T.  JOm,  18  Barb.  S80). 

a.  The  vender  of  personal  property  in  the  poneasloiL  of  aaother  is  not  an 
aaaignor  of  a  chose  in  action  IMcQinn  y.  FomM,  S  E.  B.  Smith,  35o :  OrtMbt 
yTSkhoU,  8  Bosw.  4S1). 

6.  The  grantor  ot  premiaea  npon  which  rent  is  accruing,  but  is  not  due  at 
the  time  of  the  grant,  is  not  in  respect  of  such  rent  aaaeaignw  of  a  choee  in 
action  (VrnWiOim  v.  Paulion,  14  Barb.  OM). 

«.  An  asrignor  of  a  thing  in  action  to  come  witfain  thla  section  most  be  one 
who  makes  such  an  assignment  as  without  which  the  action  would  neoesaarilr 
hare  been  brought  in  his  name  {Haie  y.  Boardmcai,  27  Barb.  B2 ;  J^Oton  R  S. 
Oo.  y.  Loumberrj/,  25  id.  587). 

d  The  section  applies  not  only  to  the  caseof  aTOlontaiyaseiKnor,  but  alio 
to  the  case  of  on  aselgnment  made  in  purauance  of  law  or  bj  cUiecdon  of  a 
court  or  officer  [Oardiur  y.  Clark,  IT  Barb.  S38V 

A  ReinreMntntfve  of  a  daoeaaad  penon.— Where  pmroisaory  notes  paysUe 
to  a  foreini  executor  as  such,  are  indorsed  bj  htm  as  executor,  to  himself  in 
bis  indlTtdual  capacity,  and  be  aiies  tbereon  in  bis  own  name,  he  is  not  to  be 
deemed  the  representative  of  a  decesaed  person  so  as  to  exclude  the  defend- 
ant from  testifying  on  his  own  behalf  (BluJdngfiam  v.  Andreui,  S4  Barb.  484 ; 
13  Abb.  322). 

/.  A  party  sued  by  an  administrator  may  testify  to  a  conTersation  heard  by 
bim  between  the  decedent  and  a  third  person  (Simmoiu  t.  Sitaont,  36  N.  Y 
Mi). 

g.  In  an  action  by  a  legatee  of  a  bond  against  the  obligor,  the  defendant 
may  be  examined  on  his  owii  behalf  to  prove  payments  in  the  life-time  of  the 
pWnliff'B  teaUtor  ilCi^T.  n^itmp.SS  How.76i  and  see  &A<nat  v.  War- 
««•,  87  Barb.  268). 

h.  A  guardian  in  socage,  an  hdr  or  a  doweresa,  Is  not  a  representaliTe  of 
the  decedent  within  the  meaning  of  this  section  [^ttOray  v.  MeCray,  12  AUx 
1  Gen.  T.  6  Dist ;  see  contra  Let  t.  IM,  16  Abb.  0,  Qen.  T.  1  Diet). 

L  The  bailee  for  hire  of  n  chattel,  when  sued  for  its  detention  by  a  third 

iy  be  a  wltnear  '"  ■"'"  — -  "-.i,,*  .i.t — v  .l.  ^.m^_  t.  a,. a  .n 

6  Boflw.  50). 

y  BfatxopoUtau  poUoa^A  subpcena  from  a  civil  court  cannot  be  served  on 
any  person  holding  offlce  under  the  Metropolitan  Police  act,  while  such  per- 
son is  actually  on  duty  (T^we  1860,  p.  446,  g  B4). 

k.  BxamiiMtlooof  wltnaaaaa  and  partlea  on  oom  mi—inn. — The  examina- 
tion of  wlbieMea  and  parties  out  of  the  State,  on  commlision.  Is  provided  for, 
9  B.  8.  808  to  307,  and  Code,  g  300.  The  materia!  parts  of  the  statute,  and 
the  dedalons  Uiareon,  are  given  below.  The  articles  of  the  revised  statute* 
relative  to  talcing  testimony  out  of  Che  State,  only  applied  to  actions  at  com- 
mon law;  thecourtofchanceiy  had  the  power,  independently  of  any  statute 
(Own  T.  BaaOiviattli,  0  Paige,  851). 


iciiz^d  by  Google 


ceedinga  in  snrrogatea'  courts  and'  proceedings  for  the  aam- 
mary  recovery'of  the  posseeeion  of  land,  may  be  ezamindd  m 


o.  CommlBBloii,  la  irhat  oasea — On  an  fame. — When  an  lasue  of  bet  has 
been  Joined  in  an  j  action  in  a  court  or  record,  and  it  appears,  on  the  applica- 
tion of  eidier  pBrty,  that  any  witness  (or  party,  Brothaaj/  v.  Sfanton,  3  Sand. 
640;  1  Code  Rep.  138;  Fairbankt  t.  Trtmnt,  IB  How.  187;  17  How.  898; 
Bigloa  t.  MaUmv,  IT  Bow.  427 ;  Bioek  v.  Baa*,  8  Abb.  B36  ;  Stvkt  y.  Andn, 
9  Abb.  430 ;  MeCarty  v.  Edwardi,  24  How.  2S«) ;  not  roMdlng  within  the  State, 
is  materinl  in  the  prosecution  or  defence  of  Buch  action,  the  coart  may,  -upon 
auch  termB  as  It  shall  think  proper,  award  a  commlsdou  to  one  or  more  com- 
petent persons,  authorizing  ihem,  or  any  one  of  Ihetn,  to  examine  such  wit- 
ness [or  party]  on  oalh,  upon  the  interrogatories  annexed  to  such  commission, 
to  take  and  certify  the  depositiona  of  such  witness,  and  Ui  retom  the  same 
according  to  the  dlrectiona  given  with  such  commission. 

h.  On  iiiwiw il  of  damage*,  on  Judgment  for  'want  of  an  anawer. — A 

ci^nmission  may  issne  after  a  defanlt  for  want  of  an  answer,  and  ex  parte,  if 
the  defendant  has  not  seryed  notice  of  appearance  in  the  action  (Laws  18S9 
<*.  875,  p.  828). 

e.  Snpptemeotatyprooeedlnpi,  Ao. — A  commisricui  would  not,  prior  to  the 
amendment  of  1880.  be  allowed  in  proceedings  before  referees  under  a  special 
statute  (18  Wend  4641 ;  nor  in  supplementary  proceedings  (14  How.  33 ;  Mar- 
«B  V:  Has,  15  Abb.  480 ;   8.  C.  24  How.  48). 

d.  Resident  -wltneas.'—A  commission  may  isane  to  a  non-resident  witsfM, 
though  his  domicile  be  within  the  State  (I  Wend.  6S>. 

e.  In  tbe  diaoratlon  of  the  oonit,— It  Is  in  the  discretion  of  the  court  to 
grant  or  refiise  the  commission  (4  Sand.  676;  8  Johns.  Cas.  137;  3  Sand.  688 


_ . .  n  to  disclose  by  affidavit  what  he  expects  to  prove  {3  Code  Rep.  284),  and 
may  then,  in  its  discretion,  grant  the  rule  either  absolutely  or  condition- 
ally, unless  the  adverse  party  will  admit  the  facts  sought  Ui  be  proved  (T  Cow. 
868) ;  and  he  must  admit  the  faclt  not  that  tho  witness  will  testify  to  such 
ftcts  (Bank  of  Commtmt  v.  MieM,  1  Sand.  687). 

/.  In  GSa^lon  t.  Yarrington  116  Abh.  273,  noU)  the  conrt  iwdered  a  commla- 
rion  on  condition  tbat  the  applicant  would  consent  that  the  witnesses  be  exam- 
ined and  crow-examined  orally.    In  De^um  t.  PadoBeod  (16  Abb.  372,  luMj; 

XXntfman   T      iwA^oaff  In  A.nnt  A  fiAtntrtiaDinj^  wltb  a  HLrufHnn  lo    tOkS    thO    tOStl- 


ff.  On  a  motion. — When  there  shall  be  a  motion  or  other  proceeding  In  (he 
nipreme  court,  in  which  It  shall  be  necessary  for  either  parly  to  have  Ihe  de- 
podtlon  of  any  witness  who  shall  have  refused  voluntarily  to  make  his  depo- 
sition, the  (Mart  may  direct  a  commislon  lo  be  issued  to  one  or  more  persona, 
bihabitants  of  the  county  in  which  such  witness  resides,  to  lake  bis  testimony. 
Buch  witness  may  be  sabptenaed  to  attend  and  testify  before  such  commie- 
rioners,  in  the  same  manner  aa  betbre  referees,  and  with  the  like  effect ;  and 
obedience  to  tn<dk  subpcena  shall  be  enforced  in  tbe  same  manner  (2  R  3. 
NllgS24,25;  andsee  g401,]9iw(/  and  an<«,  746,  «).  Prior  to  the  amendment 
log  401  of  the  code  giving  power  so  to  do,  a  party  to  the  action  could  not  be 
required  by  the  adverse  {Hirty  to  make  an  affidavit  or  deposition  lo  be  used  on 
ft  motion  (Palmar  v.  Adami,  33  How.  S76). 

A.  After  a  person  has  made  a  voluntary  affidavit,  Mmib,  no  order  should  be 
mada  for  his  oral  examination  {Bytrt  v.  Bedga,  1  Hill,  646). 

i.  The  amendment  allowing  the  exandnation  of  a  witness  on  a  moUon,  dooa 
not  repeal  the  law  of  1840.  A  witnesa  ordered  to  Attend  and  Im  examined 
may  be  punished  aa  for  a  contempt  If  he  reAise  to  answer  proper  q 
{Ctari  v.  Bnxikt, !»  How.  354). 
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A  iritaeaB  od  liis  own  behAlf,  or  in  behalf  of  an;  other  party, 
in  the  same  manner^  and  enbject  to  the  same  rales  of  examina- 
tion, ns  any  other  vitDeesea. 


a.  Co-dafsndant — One  of  three  defeadanU  sued  jointly  in  an  action  on  oon- 
tract,  may  (at  least  Tor  some  purposes)  be  a  competent  witness  for  bis  co-de- 
fendsfitsj  and,  therefore,  where  of  three  dcfendBnta  in  action  on  contract, 
railj  two  defendants  appeared  and  answered,  held,  that  those  two  were  en- 
titled to  a  commissioD  to  examine  the  tMrd  defendant  as  witness  (Shafdt  t. 
Aum,  ID  Uow.  286). 

8.  One  of  the  several  defendants  moved  for  a  commis^on  to  eiamine  hia  co- 
defendant  out  of  the  State  as  a  witness.  The  affidavit  in  support  of  the  mo- 
tion wa9  in  the  usual  form  to  ohtain  a  commission  to  examine  a  foreign  wit- 
ncas.  It  did  not  disclose  the  nature  of  the  action,  nor  any  facte  to  show 
whether  or  not  the  case  was  one  in  which  the  moving  defendant  could  exam- 
ine his  co-defendant  as  a  witness  on  the  trial.  The  court  denied  the  mo- 
tion (Hernfletd  v.  Cooles,  i  Uow.  272;  and  see  7  Abb.  411;  8  id.  66;  U 
How.  77). 

(L  AdwiM  partJOK^ — On  motion  by  the  d^endant  to  examine  the  pl^ntifF 
•■  a  witness,  the  latter  residing  in  the  State  of  Pennaylvsnia,  and  more  than 
one  hundred  miles  from  liie  city  of  New  York,  the  superior  court  said. 
"There  is  no  doubt  tliat  the  coniroission  ought  to  issue  in  this  case,"  and 
granted  the  motion  (firaotuwy  v.  SiaiUaa,  1  Code  Rep.  128  ;  8  id:  20S). 

b.  Who  mar  Imus  oommlasioa — Commissiona  to  take  testimony  out  of 
the  Btate  may  be  granted  either  by  the  court  or,  if  the  action  be  in  the  su- 
preme court,  by  a  judge  at  chambers  or  county  judge  of  the  coonty  in  wbkh 
tlitt  action  is  triable  (3  K.  S.  894;  §  12). 

e.  A.  commission  may  also  issue  out  of  the  marine  court  (Laws  of  18S2,  p. 
•48,  §  8),  and  the  district  courts  of  the  dty  of  New  York  (Laws  of  1857.  ch. 
844,1  SO). 

/.  Uotlon  for  oommloBlon,  when  and  how  mada— The  motion  for  a 
commission  must  be  made  in  the  district  in  which  the  acUon  is  triable,  or  In 
the  county  adjoining  that  in  which  it  ia  triable  O^urgMK  v.  Wetd,  13  How. 
180  J  Jfeiecomia  v.  Sud,  14  id  100 ;  Sruin  v.  Voorhiti,  38  Barb.  137). 

g.  An  order  for  a  commiBsion  taken  by  default,  is  not  a  nullity  becanse  tbs 
motion  papers  do  not  disclose  Uie  name  of  the  county  in  whldi  the  action  ii 
to  be  tried.  If  necessai?  to  show  the  place  of  trial  it  can  only  be  to  show 
that  the  motion  is  made  in  the  proper  county  (Blaekman  v.  Van  Imeagtn, 
I  Code  Rep.  N.  8.  BO;  8.  C.  5  How.  887). 

avit,  stating  that  the  canae  is  at 

■e  unknown 

(2  Hall,  502) ;  that  he  has  flilly  and  fairly  stated  the  case  to  counsel  (10  Weni 
S8) ;  and  that  the  witnesses  are  mnterial,  as  the  party  is  advised  by  said  coan- 
sel  after  such  statement  and  verily  believes,  and  are  without  the  Stale  (3 
Johns.  Chb.  68,  285 ;  1  Wend.  65 ;  7  Barb.  631).  And  if  the  defendant  makes 
the  application,  and  aaks  for  a  stay  of  procedings  until  a  return  of  the  com- 
misdon,  hut  not  otlierwiae  (0  Wend.  444),  he  must  swear  to  merits  (1  Wead. 
27 ;  4  Iim,  S34 ;  a  Johns.  Csa  285). 

J.  The  affidavit  may  be  made  by  the  attorney  (7  Wend.  613) ;  or  any  third 

[lerson  cognizant  of  lie  facta  (1  Cow.  210) ;  and  when  made  by  the  attonKy 
t  need  not  state  the  advice  of  counsel  as  to  tlie  materiality  of  the  witnesMS 
7  Wend.  6l;i).  The  agent  in  fuct  of  the  plaintiff,  acting  under  a  letter  of  at- 
torney, may  make  the  affidavit  without  showing  any  excuse  why  it  ia  not 
made  by  the  party  (1  Cow.  210;  2  Johns.  Cas.  SO;  Johtaon  v.  C-yneh,  IS  How. 
900).  The  fact  that  the  party  appiyins  for  a  commission  is  not  a  reddeut  of 
the  city  of  New  York,  and  is  absent  therefrom,  ia  a  auffident  excuao  fbr  tto 
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Provided,  however,  that  the  aseignor  of  a  thing  in  action 
Bhall  Dot  be  examined  in  behalf  of  said  party,  nor  shall  a  party 


making  the  affidavit  btMipport  of  the  application  by  the  attoniej  instead  of 
lue  pwty  {Eaton  t.  NoMA,  7  Barb.  081 ;  liegluiyt  t.  Pertte,  9  Abb.  £89,  itot^. 
Where  do  laches  are  impotable  to  s  party  applying  for  a  commiHion,  and 
tliere  is  notlitng  to  cast  suspicion  upon  the  application,  he  ia  not  bound  to 
stat-e  what  he  expects  to  prove  by  tke  witness  whose  testimony  he  seelu  to 
procure.  (/li) 
The  notice  of  motitm  should  contain  the  namee  of  the  proposed  commls- 

a.  The  court  will  not  entertain  the  motion  aft^  application  therefor  has 
been  made  to  a  Judge  and  has  been  denied  {AOtn  v.  <?um,  12  Wend.  BOS). 

b.  If  the  motion  is  made  by  the  plaintiff,  it  should  be  made  as  soon  after 
Issue  Joined  as  practicable  (7  Wend.  618);  and  when  by  the  defendant,  it 
alionld  be  made  before  notice  of  trl^ ;  otherwise  he  must  pay  cosla  lo  tbat 
time  (1  Johns.  Caa.  891),  nnleas  it  appear  that  he  has  used  due  diHgence  (1 
Wend.  283 ;  8  Code  Bep.  150 ;  Brokavi  t.  Bridgman,  6  How.  114). 

e.  If  the  bonajida  of  the  application  is  donbthil,  the  commission  will  not 
be  ordered  on  the  common  affidavit  (8  Johns.  Cas.  187 ;  7  Wend.  514). 

d.  Stay  of  proo»»dliigB.— The  defendant  mav  obtidn  a  stay  of  proceedings, 
to  enable  him  to  move  for  a  commlsalon,  and  ne  iias  twenty  days  after  the 
cause  is  at  issue  to  move  for  a  commisaion  with  a  stay  (1  Sand.  717 ;  1  Code 
Itep.  96).  By  rule  96  of  the  Common  Pleas  mlee  of  1840,  an  application  for 
a  commission  is  required  to  be  made  within  ten  days  after  issue  is  joined  or 
a  stay  will  not  be  ^iinCed. 

e.  A.  commission  with  a  stay  will  not  be  refUsed  upon  affidavit  that  the  wit- 
nesses named  are  incompetent,  but  the  court  wilt  leave  the  question  as  to  their 
competency  to  be  determined  at  the  trial  (11  Johns.  2O0). 

^,  The  court  will  usually  stay  the  proceedings  until  the  return  of  the  com- 
mission. The  granting  a  stay  la  in  the  discretion  of  the  court  or  Judge  to 
whom  the  application  is  maae,  and  the  court  will  not  review  the  exercise  of 
such  discretion ;  but  perhaps  the  court  wonld  review  an  order  refusing  to  stay 
proceedings  tmtU  the  return  of  a  commission  {Thatcher  v.  Ben-Mti,  MS.) 

g.  The  order  for  a  commisision  is  not,  pmr»,a  stay  of  proceedhiga  (7  Wend. 

A.  If  a  stay  of  proceedings  has  been  mnted  with  the  commlBBlon,  the  party 
obtaining  it  must  use  all  Siigence  to  nave  it  returned  within  a  reasonable 

i.  If  Issued  by  t^e  pldnUff,  the  det^daot,  after  the  expiration  of  a 
reasonable  time,  may  move  the  court  for  judgment,  as  in  case  of  non-suit, 
and  compel  the  pluntiff  to  stipulate  (1  Gaines  B.  617 ;  28  Wend.  88 ;  2  Cainea 
R.47). 

j.  Where  the  commission  has  been  issued  by  the  defendant,  or  where  both 
parties  have  Johied  in  it  (2  Johns.  Cas.  70  ;  1  Gaines  R  110,  508),  the  plaintiff, 
atler  the  lapse  of  a  reasonable  time,  may  move  for  leave  to  proceed  to  trial 
notwithstanding  the  commission  (23  Wend.  88 ;  2  Sand.  090 ;  8  Code  Rep.  203). 
It  may  be  resisted  by  the  defendant  on  the  ground,  that  the  delay  of  returning 
the  commission  has  been  occasioned  by  tlie  pluntiff  (2  Jotms.  194  :  2  G^nes 
B.47). 

"    "lb«| 

. . ;  8  Code  Rep.  SM;  18  Wend.'657).     I^  without  leave  of  the 

conrt,  the  plaintiffgo  to  trial,  and  the  defendant  appear  and  examine  wit- 
nesses, it  is  a  waiver  of  the  commlsdon  (1  Caines  R.  78). 
L  Wtiere  sufficient  time  has  elapsed  prima  faeie  to  have  the  return  ot  k 
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to  an  action  be  ezAmlned  la  his  otq  behalf  io  respect  to  snj 
traosactioD  or  commuiilcation  had  perdonallj  by  stud  assignor, 

commisaioD  tsaaed  wltli  »  stay  of  proceedings,  the  ataj  will  be  Tscated  on 
motioQ  of  the  adverse  pailj ;  and  on  the  cause  being  callad  for  trial,  the  putf 
taking  the  commission  must  establish  tlis  grounds  for  a  fiirther  stAy  if  there 
be  ut7,  for  the  return  of  the  commissioa  (Tom  t.  JUdra,  2  Sand.  6M). 

a.  CommtMtonera. — The  adverse  party  may  object  Ui  Uie  comminionen 
named  la  the  moving  papers  (3  Jobn^,  351 ;  2  Wend.  83). 

i,  Tiie  commission  lo  eiamine  a  witness  in  a  foreign  state  w  count;  may 
be  directed  to  a  resident  of  this  State  (8  Caines'  R  IW). 

e.  InteiTOgatoiiea  and  dlrootioiia  for  retam  of  conninlHioa — Interrog- 
atories are  to  be  annexed  lo  the  OKnmlssion  ;  they  must  be  signed  by  couoBe], 
and  settled  before  a  Justice  of  the  conrt  (2  R.  8.  kH,  g  14).  i.  coonly  indge 
has  no  power  to  settle  interrogatories  In  an  action  in  tiio  supreme  court  (£rmii 
T.  VanMat,  20  Barb.  137). 

d.  To  procure  the  settleinent,  serve  a  copy  of  the  InterTogstories,  and  a  no- 
tice (of  four  days)  of  the  time  and  place  at  which  they  will  be  prea^itcd  for 
settlement,  on  the  opposite  nttom^.  The  omK>rite  party  may  propoae  croas- 
intermgatorioe,  a  copy  of  which  must  be  served  two  days  before  the  time  of 
settlement  of  the  interrogatories  (See  1  Edw.  Ch.  B.  US). 

«.  Where  parties  Join  in  a  commlasioD  they  should  deliver  their  Interrcga- 
tories  simultaneously  IBruth  v.  VanderirurgA,  1  Edw.  Ch.  R  648), 

yl  At  the  time  of  settlement  either  party  may  except  to  the  interrogatories 
the  other,  and  the  Judge  will  decide  on  the  exception.  If  an  interrogatiM^ 
to  lUlowed  to  pass  without  exception,  the  answer  to  such  interrogatory  cannot 
be  objected  to  at  the  trial,  as  incompetent  evidence,  provided  it  be  fairly 
within  the  scope  of  the  interrogatory  (6  Cow.  404 ;  a  Wend.  05,  71,  taniray 
Furiher  questions  may  also  be  proposed,  and  if  allowed,  inserted  among  the 
interrogatories. 

S.  The  settlement  of  interrogatories  it  equivalent  to  pas^g  upon  qneetloos 
propounded  to  a  witness  when  called  to  testify  at  the  Uial  [lutedoTuild  v.  Oar- 
riaon,  3  Hilton,  510). 

A.  In  settling  the  Ic 

(» there  is  reasonable  „. ,, _.    ..        _    ..  _.. ... 

(XiuaoJiald  r.  QaniKm,  2  HllUm,  filO;  B  Abb,  176;  Btaii-ieBv.  Ba*/»md,  0 
Abb.  17B,  noU). 

i.  The  interrogatories  being  settled  and  engrossed,  the  Judge  endorses  his 
allowance,  and  cDrects  the  nuuiEkcr  in  which  Uie  commission,  wiUi  the  inter- 
rogatories  annexed,  abaU  be  returned  (3  R  a  884,  §g  14, 15). 

j.  In  the  SQ^me  court,  the  direction  usually  is,  that  it  be  retained  1? 
moil,  addressed  to  the  clorh  of  the  county  In  wbidb  the  trial  is  to  be  had,  de*' 
Ignating  the  name  and  residence  of  such  clerk  (3  Hill,  503). 

k.  Where  the  place  of  trial  of  an  action  was  changed,  and  a  cammisdon 
ivss  afterwards  issued  and  was  directed  to  be  returned  to  tiie  clerk  of  the 
county  originally  named  In  the  complaint  as  the  place  of  trial,  instead  <^ 
the  clerk  of  the  county  to  which  the  trial  was  changed,  it  was  held,  that 
as  it  did  not  appear  but  that  the  place  of  trial  was  changed  merely  for  the 
convenience  of  witneeses,  the  direction  was  proper  OVhitatji  j.  (Vyntoap,  4 
Abb.  670). 

I.  Form  of  oommlaaloii. — To  the  commisdon  should  be  annexed  acopf  of 
the  sixteenth  section  of  article  S,  title  ill.,  chap.  vU.,  part  ilL,  of  the  rerued 
statutes  (wliich  contain  instTUCtions  to  Uie  commissioners  for  executing  Ihs 
commision),  together  with  any  other  parilcular  directions  tbat  sfiecial  circum- 
stances may  render  necessary  {SmilA  v.  BandaR,  S  Hill,  38SJ.  This  provision  is 
directory  only,  if  the  body  of  the  commission  contain  the  direcilon,  althoo^ 
no  directions  are  endoised,  it  is  sufficient  (i^  v.  Barton,  2S  Barb.  374).   Tboe 
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or  said  party,  reepectivelj,  with  a  deceased  person,  against 
parties  who  are  the   ezecntore,   adminiatratorB,   heirs-at-lav, 

f'ToTJ^ons  do  not  applj  to  commiBsiona  Issued  bj  Justices  of  tlie  peace,  (ill.) 
r  tbe  commis^on  be  correctly  executed,  tbc  court  will  presume  thu  a  cop7 
of  the  said  si:(teenth  sectioa  waa  annexed,  uutil  the  contrary  is  sbown  (1  Hill, 
340).  Ttie  direction  aa  to  the  manner  of  returning  a  commlMlon  must  bo 
signed  by  the  officer  settling  the  inlerro^tories,  or  the  deposition  cimaol  be 
read  In  evidence  {Orattfard  v,  Lepar,  35  Barb.  44B). 

a.  If  any  deeds  or  writings  are  to  be  proved,  they,  or  copies  thereof,  should 
be  annexed  to  the  interrogatories,  for  Uie  purpose  of  reference,  description, 
and  Idcniiflcntion,  producmg  the  otigiaal  on  the  examination  of  the  witness. 
It  is  not  indispensable  thnt  the  original  be  annexed  to  the  inteiTogalorloB 
(Cbmnwrnoi/rio/Pn.  v.  Union  ffkqfJf.  Y.,  1  Keman,  303).  Nor  Eas  the 
conrt  the  power  to  order  the  original  instrument  to  be  annexe^  (o  the  com' 
mission  l,Biiiitr  t.  £m,  33  Barb.  73 :  19  How.  8S4). 

b.  Where  by  mistake  &o  nnme  of  C.  instead  of  K.  was  inserted  in  the  cap- 
tion of  the  commia^on,  the  name  of  K.  being  on  the  commiHsion  and  tike  com- 
mission boiog  executed  by  K,  held  the  error  might  be  disregarded  {JIaS  v. 
Barton,  25  Barb.  374). 

«,  Further  instructions  are  contained  in  the  printed  forms  of  commissions 
sold  by  ilie  law  stationers. 

if.  The  witnesses  to  be  examined  should  be  named  m  the  commisaion ;  and 
this  la  a  rule  which  is  only  departed  t>om  under  very  specinl  circamstances, 
and  never  when,  by  reasonable  diligence,  the  niunea  of  the  witnesaea  can  bo 
ascertained  (Wrigkl  v.  Jetmp,  3  Duer,  842).  Where,  by  mistake,  a  witness  in- 
tended to  be  examined  was  not  rightly  named  in  the  commission,  but  the 
commissioners,  notwithstanding  such  mistake,  examined  the  witness. — held 
that  the  deposition  was  extra-] udidal,  and  could  not  be  read  in  erideoce 
(Broan  v.  Bmithieorlh,  9  Paige,  353). 

e.  The  commission  should  be  sealed  with  the  seal  of  the  court  ont  of  which 
It  issued ;  and  if  not  so  aaaled  it  is  defective  ( Wlutnes  ^-  WyiJcoop,  4  Abb.  370 ; 
2Vacp  V.  Suydam,  80  Barb,  110) ;  and  a  nullity  [Ford  v.  WiSiaim,  35  N.  T.  35fl). 

/.  The  conrt  will  not  depart  from  the  usual  method  of  Issuing  conunisMons 
to  lake  testimony  in  foreign  countries,  unless  important  advantages  to  be 
gained  by  some  other  mode  are  shown  (8  BradC  Surr.  R.  349).  Bee  ante, 
p.  7ST,/. 

g.  The  axeovtlon  and  ratnm  of  the  ofwnmt—ton. — Want  of  dilieenee  on 
tlic  part  of  B  plaintiff  in  obtaining  a  return  to  a  commission  entitles  tlie 
defendant  to  move  for  a  non-suit  {Golti  v.  T/umpKm,  Col.  &  C.  Cas.  380) ;  see 
anU.  p.  759,  L 

A.  The  court  will  Intend  that  the  oath  was  pnblidy  administered  when  Ou 
commissioners  certify  that  they  administered  Ihe  oath ;  and  such  oath  will  bo 
deemed  to  apply  to  the  interrogatories  on  both  sides  (33  Wend.  88) ;  and  It 
need  not  appear  by  the  return  that  the  oath  was  publicly  administered  (1  Hill, 
349).  And  a  deposition  hna  been  received  in  evidence,  although  the  oath  to 
the  witness  was  not  administered  by  the  commisaioners,  it  appearing  that 
they  were  prohibited  from  adoiiniBtering  it,  and  that  It  waa,  in  fact,  a&iinia- 
tered  by  the  local  authorities  (6  Wend.  476).  But  where  it  appeared  by  tlie 
return  that  the  witnesses  had  been  sworn  "  to  make  true  answers  to  tJtie  In- 
terrogatories read  to  them,"  instead  of  being  sworn  "  to  tell  the  truth,  the 
Whole  truth,  and  nothhig  but  the  truth,"  as  Uie  statute  requires,  it  was  held 
that  the  oatb  adminlst«red  was  insufBcient,  and  the  testimony  taken  under 
the  commission  not  properly  receivable  in  evidence  [WAitTieg  v.  Wynkoop,  4 
Abb.  E70)! 

i.  The  absence  of  the  return  which  the  atntute  requires  the  commlBsioner 
to  Indorse  upon  the  commission,  though  it  may  be  a  good  reason  for  not  al- 
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BxiMiNATioir  or 


next  of  kin,  or  assignees  of  such  deceased  person,  vbere  the/ 
hare  acqaired  title  to  the  caiue  of  action  immediately  from 


lowing  the  deposttioi)  to  be  read  on  the  tri&l,  la  not  ground  fbr  auppreadng 
the  depoaition  apon  motion.  Whether  the  detect  may  be  cured  by  aradinc 
back  Uie  COmmiaaioD  to  the  coDUuiaaioaer  to  amend  hia  return,  query  T 
{Crtamer  ▼.  Jaektm,  4  Abb.  113). 

a.  It  la  immaterial  In  whoae  handwritinii  the  depoeitiona  bib  ;  the  commla- 
tioners  may  eouiloj  a  clerk  18  Peicra,  8),  aflboiuch  (hev  are  not  bound  to  do 
•o  (8  Har.  i  Jrfuia,  443). 

b.  On  the  execution  of  a  cominisdoD,  the  partiea  have  a  right  to  appear 
bj  counael  (Uniim B'k qf  Sandusky  j.  Torrei/,2  Aiib.  249;  and  eee  8  BtockC 
44S). 

e.  Orow-lnterrogatorleB  cannot  be  withdrawn  on  the  ezecation  of  the  com- 
misnon,  anieaa  by  consent  of  the  adverae  partj.    (1±) 

d.  Each  interrogatory  muat  be  answered  Bpecifically;  and  it  ia  not  euffldent 

lo  say,  "  I  have  given  an  answer  to  Ibis  iulerrogatorv  in  mv  answer  to  Ihe  

interrogatory  "  ( Wiliitt  v.  Wele/i,  2  Code  Rep.  y4 ;  Union  B'k  of  SanduOis  t. 
Torrrn,  2  Abb.  2C9 ;  S  Duer,  SSfl).  Subae(]uenliy  it  was  held  that  il  is  not  a 
valid  objection  Lbst  croBB-interro^tories  in  a  commission,  offered  in  evidence, 
are  not  all  anawered,  where  it  appears  that  some  of  them,  in  whole  or  in  part, 
are  answered  by  reference  lo  previous  aoawete,  the  latter  being  full  and  ex- 
plicit {MeVarfi/  v.  EdteanU.  U  How.  337). 

e.  Undiir  a  commission  for  the  examination  of  a  foreign  witness  who  cannot 
apeak  English,  the  deposition  must  nevertheleae  be  taken  in  English,  by  meani 
of  an  Interpreter  (Bdmon  v.  Andertim,  2  Cos  Chan.  Cos.  288). 

/.  A  deed  or  otber  exhibit,  proved  under  a  commisaioe,  must  be  annexed  to 
and  returned  with  Ihe  commission  (20  Johns.  301),  Except  it  be  in  the  cus- 
tody of  the  law  1  then  a  copy  is  sumcicnt,  and  tlie  exhibit  may  be  produced 
on  the  trial,  separate  &om  the  commission  (S  Cow.  144).  And  where  notes 
offered  in  evidence  as  proved  bf  a  witoess  examined  on  commission,  were  at- 
tached to  and  returned  with  his  deposition,  were  marked  A.  and  B..  and  bad 
the  names  of  the  witness  and  the  commissioners  written  upoo  them,  and  the 
witness  In  the  deposition  described  the  notes,  to  which  he  testified  by  dates, 
•mounts,  &C.,  corresponding  with  thoae  of  the  notes  offered,  and  stated  they 
were  produced  to  him  on  his  examination,  marked  A.  and  B.,  and  that  he 
wrote  his  name  upon  them,  and  the  commissioners  in  their  relum  certiSed 
that  the  notes  attached  to  the  depoeitinn  were  produced  lo  the  witness  on  his 
examination,  and  he  signed  bis  name  thereon  in  their  presence.— held  that 
the  notes  offered  In  evidence  were  sufficiently  identified  as  those  testified  to  by 
the  witness  {BmmtkSi  v.  Jamei,  1  Eeman,  204).  Wilneeeca  may  be  examioed 
under  a  commission  in  respect  to  an  original  paper,  by  annexing  a  copy 
thereof  to  the  interrogatories,  and  producing  the  origin^  upon  the  examina- 
tion and  having  it  identified  by  the  witness.  The  original  need  not  be  annexed 
tolhoinlerrog8torie8(Cbntm..fl'Ao/Pann.  T.  UiUonffk  of  K  T.,  19  Barb.  383 ; 
aff"d  11  N.  Y.  303). 

g.  Where  an  exhilnt  proved  before  a  commissioner  was  a  bill  of  s^  exe- 
cuted by  J.  H.  and  wife,  and  the  commissioner  certified  that  the  same  was  pro- 
duced and  shown  to  the  said  J.  M.,a  witness  sworn  and  examined,  and  by  him 
deposed  onto,— lield  the  certificate  was  sufOcient  [BaU  v.  Barlon,  2S  Baih 
874), 

A.  Where  the  return  was  written  on  the  depontlon,  and  the  deposition,  com- 
mission, &«.,  were  all  annexed  together  in  such  a  manner  that  the  return 
could  not  be  separated  from  the  commlaslon  and  the  evidence, — held  a  snb 
etantbl  compliance  with  the  statute  (SoU  v.  Barion.  2S  Barb.  374 ;  UeClean 
▼.  Bdieardt,  37  id.  339).  And  in  PendeU  v.  Gam  (30  N.  V.  134),  the  court  of 
appeals  held  that  the  return  need  not  be  indoiwd  on  tbo  commission  ilseli; 
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said  deceased  person,  or  bare  been  sned  as  snch  ezecutore,  ad- 
miniatratorB,  heira-at-law,  next  of  kin,  or  aseignees. 


nor  upon  a  paper  containing  the  deposltionB  annexed  or  any  part  fliereof; 
but  that  where  it  is  neceaeary  by  reason  ot  the  naper  contatning  the  deposi- 
tions bemg  filled  therebf,  tu  annex  an  additional  sheet  of  paper,  the  retom 
may  be  npon  such  additional  sheet  {Peadeil  t.  Ooon,  20  N.  T.  134). 

a.  The  depodtlon  of  a  nimess  examined  on  InterrogatorieB  U  admlMrible, 
although  it  appears  on  his  examination  he  referred  to  papers  whicli  ha 
renised  to  allow  the  comndBsionei  to  see  (Sieinkdiar  t.  Newton,  2  M.  i&  Rob. 
873). 

b.  The  signature  of  a  commisdoner  will  be  Judicially  noticed,  though  hts 
name  be  not  written  at  length  (1  Hill,  240).  The  annexmg  the  papers  together 
by  wafers  is  sufficient.  A  tape  and  seal  are  not  necossary.  (lb.)  When  a  com- 
misBlon  is  directed  to  two,  either  or  both  of  whom  being  authorized  thereby 
U)  execute  it,  and  the  return  is  by  only  one  of  them,  it  will  be  presumed  that 
he  alone  was  present  at  its  execution,    (lb.) 

e.  It  will  be  presumed  that  the  commissioner  who  took  the  testimony 
closed  and  sealed  the  package  himself,  and  that  he  discharged  his  duty  by 
doing  all  those  thin^m  the  execution  of  the  commission  which  be  is  not 
bound  to  certify  specifically  as  done.  And  when  the  manner  of  the  return  is 
proyided  for  by  stipulation,  ft  will  be  no  objection  to  the  rending  of  the  depo- 
sitions, that  the  direction  on  the  return  does  not  spedfV  the  clerk's  residence. 
(M.) 

d.  It  cannot,  however,  be  urged  on  the  trial  as  an  objection,  that  the  depo- 
sitions were  not  deposited  in  the  post-offlce  Immediately  after  they  were  taken 
(33  Wend.  38). 

e.  Although  there  be  notbinr  on  the  envelope,  or  elsewhere,  showing  that 
the  commission  was  deposited  as  required  by  the  statute,  or  that  it  was  re- 
turned by  mall,  it  will  be  presumed  that  the  commission  was  so  deported  and 
returned  (Hail  v.  Barton,  30  Barb.  374). 

/  If  the  packet  cont^ing  the  commission  and  return  be  transmitted  b; 
mail,  the  clerk  to  whom  It  is  addressed  must  receive  it  from  the  poat-offlce, 
and  open  and  file  It  in  his  olBce.  If  delivered  to  an  agent,  he  must  deliver  the 
packet  to  the  clerk  to  whom  it  Is  dirtected,  or  to  oao  of  the  judges  of  the 
court,  who  will  receive  and  open  it  on  the  agent  making  affidavit  that  he 
received  it  fhim  the  hands  of  one  of  the  commissioneis,  and  that  It  has  not 
been  opened  or  altered  since  he  received  it. 

g.  If  the  agent  be  dead,  or  from  dckness  or  other  casualty  be  nnable  to  de- 
liver such  packet  personally,  it  may  be  received  by  the  clerk  or  judge  from 
the  hands  of  any  other  person,  upon  such  person  making  affidavit  that  he  re- 
ceived the  same  th>m  the  agent,  that  the  agent  is  dead,  or  otherwise  unable  to 
deliver  it,  that  it  has  not  not  been  opened  or  altered  since  such  person  received 
it,  and  that  he  believes  it  has  not  been  opened  or  altered  since  it  came  from 
the  bands  of  the  commissioners. 

S>  Where  a  commission  is  returned  by  an  agent,  his  affidavit  as  prescribed 
by  statute,  that  he  received  it  from  the  nands  of  the  commissioner,  and  that 
It  has  not  been  opened  or  altered  since  he  received  it,  is  indispensable, 
unless  waived  by  consent.  A  commls^on  returned  by  express  and  unaccom- 
panied by  such  affidavit  is  inadmissable,  although  that  method  of  return- 
mg  it  was  expressly  authorised  by  the  commission  {DteineS^  v.  Hm^and,  1 
Abb.  87). 

i.  The  clerk  or  Judge  receiving  and  opening  the  commissiou,  must  Immedi- 
ately file  the  same  in  Uie  office  of  the  clei^  of  the  court  from  which  it  issued,  or. 
If  the  action  be  pendiuig  in  the  supreme  court,  in  the  office  of  the  clerk  of  the 
connty  in  which  the  action  is  triable  (30  Johns.  057). 

j.  The  parties,  or  their  attorneys,  may  agree  in  writing  on  the  manner  In 
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Bat  whore  saoh  dxeoaton,  administrators,  hein-at-law,  next 
of  kin,  or  aaBigaees  ahall  be  ezamiaed  oa  their  own  behalf  in 


wMch  the  conuDia^n  stull  be  retained ;  and  cm  flUng  mich  i^reemeiit  in  the 
derk'B  office,  the  Kttome;  fur  the  party  suing  ont  the  commisnoD  may  endorae 
on  it  It  direction  iccarding  to  luch  agieemeut,  and  Om  commiaeion  shill  be 
returned  accordluglj. 

a.  Where  the  direction  u  to  the  retom  ot  k  commission  required  it  to  be 
indoaed  in  a  wrapper  and  depoiited  in  the  post-office  at  Toronto  by  the  com- 
missionerB,  directed  U>  W.  B.,  Bn&alo,  and  a  cerUflcate  thereof  Indorsed 
npon  the  wrapper  by  the  commissionerB,  and  the  commission  was  reccired 
Oram  tlie  poMnimoe  at  Buffalo,  post-m&iked  "  ToroDio," — held,  that  it  wu  not 
reqQiaite  that  the  certiScate  on  the  wrapper  should  state  that  the  com- 
mission  was  deposted  in  the  pcst-offlce  by  the  cominiBaiooer^  (BmmttiS  t 
Jamei,  1  Keman,  204).  In  tlie  foregoing  case  the  certificate  was,  "  We  cer 
tify  tliat  wiUiin  Is  contained  tlie  comiui^on,  interrogatories,  exhibits,  deposi- 
tions, and  the  examiootions,  taken  before  us  in  a  certtun  suit  where  Thomas 
firumakill  is  plaintiff  and  William  L  James,  Joined  In  this  action  with  Eliat 
£aglesum,  is  defendanL" 

b.  The  commission,  return,  d^>outions,  and  exhibits  annexed,  are  required 
to  be  kept  on  file  in  ll>e  office  of  Uie  clerii  to  whom  they  were  addressed  (on- 
less  otherwise  directed  by  a  special  order  of  the  court),  when  they  are  to  be  st 
all  times  open  to  the  inspection  of  the  parties,  who  are  entitled  to  copies  on 
payment  of  the  fees  atiowL-d  by  law. 

6.  On  the  trial  of  Ibe  cause,  the  ezaminaUon  and  depositions  taken  nndei 
the  commission  (or  an  exemplification  thereof,  where  the  originals  are  filed 
in  anv  other  county  than  that  in  which  the  cause  Is  tried),  may  be  offered  sad 
nsed  m  evidence  by  elUier  party. 

d  Erery  objection  to  the  competency  or  ovdiUIi^  of  a  witness  so  exam- 
ined ,  or  to  the  competency  or  relevancy  of  any  queauon  put  to  bim,  or  of  *ny 
answer  given  by  him,  may  be  made  in  the  same  manner  and  with  the 
like  effect  as  if  the  wiijieea  were  personally  examined  at  the  triaL  The 
objection  to  an  interrogatory  annexed  to  a  commia^ou,  on  the  gronnd  of 
Its  being  leading,  may  be  made  when  the  answer  of  the  witness  is  propoaed 
to  be  read  in  evidence ;  especially  when  the  iDtetTogatoiies  are  annexed  under 
a  stipulation  expressly  savinK  all  legal  exceptions  {Fieming  v.  HoUmbadt,  7 
Barb.  til).  And  generally  it  Is  in  time  to  take  exceptions  to  interrogatories 
when  the  answers  are  offered  in  evidence  on  the  tnal  (2  Woid.  65,  71 ;  S 
Cow.  404,  416,  contra).  But  the  statute  provision  reserving  to  the  parties  every 
objection  to  the  competency  or  relevancy  of  any  question  pat  to  or  answer 
given  by  a  witness  examined  upon  commls^on,  is  not  apidicable  to  a  case  in 
which  the  parties  have  stipulated  upon  the  ol^eclians  which  are  reserved 
and  thus  tiy  implication  wiuving  all  others  (JtoH  V.  Vi0ue*,\l.Baih.  101;  and 
see  dope  V.  Bibles,  13  Barh.  G31). 

t.  "  Where  depositions  taken  on  a  commission  are  ofiiered  to  be  read  on  the 
trial,  and  the  opp4Mlt«  party  objects  to  them  on  the  ground  that  the  interroga- 
lortea  are  leading,  the  question  whether  the  interrogatoriee  and  the  answers 
thereto  are  admiwible  is  one  addressed  to  the  discretion  of  the  court  {Gepe  v. 
BaHtg,  13  Barb.  021 ;  disapproving  WXiamt  v.  Sldridgt,  1  Bill,  248 ;  and  see 
mU  v.  Barlmt,  i»  Barb.  374). 

f.  Where  the  attorneys  indorsed  on  the  interrogatories:  "It  is  stipulated 
that  the  withh]  interrogatories  and  cross-interrogatories  are  agreed  upon,  and 
that  these  stipulation,  nave  the  same  affect  as  the  allowance  or  a  Judge,  reserv- 
ing all  legal  rights,"  held,  that  on  the  trial  neither  party  could'  obJB<:t  to  the 
lading  of  depositions  on  the  ground  that  the  Interrogatories  were  leading 
{Cope  V.  SMq/,  12  Barb.  021 ;  and  see  Morm  v.  C^nyet,  11  Barb.  101). 

jr.  When  a  commission  baa  been  retomed  and  opened,  so  Ibat  ila  cmtenU 
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regard  to  'any  coDTereation  or  traoBaction  bad  between  the 
deceased  person  and  eaid  assignor,  or  said  party,  respectively, 


mieht,  with  reasonable  dUigence,  have  been  known  to  the  parUes  before  the 

don  on  Che  ground  of  itB  irre^lar  ur  aefcctive  execution,  must  be  made  at 
diambers,  and  will  not  be  entertained  b;  the  judge  on  the  trial.  The  obiec- 
tionson  the  trial  are  limited  to  thenimpctencjof  the  witnesses  or  the  adnussi- 
bility  of  their  teatlmony."  Thia  wsa  pronounced  aa  the  rule  of  practice  in  the 
superior  court  (See  3  Abb.  271 ;  and  see  Shddon  v.  Wood,  2  Bosw.  269)1 

a.  A  motion  at  the  trial  to  auppresa  the  whole  of  a  deposition  on  the  ground 
that  some  of  the  interrogatories  and  parts  of  the  deposition  are  improper, 
■hould  be  denied  {(Jommerdai  Bant  of  Pcnn.  t.  UnUn  Bank  of  Nem  Fori,  19 
Barb.  391 ;  1  Eernan,  208).  If  anj  part  of  a  depoaition  iscompetent,  the  ob- 
jection should  be  confined  U>  that  inut  which  is  not  so.    (lb.) 

d.  If  a  direct  interrogatory  and  the  answer  of  the  witneea  to  it,  are  properiy 
excluded  by  the  court,  croaa-interrogatories  and  the  answers  thereto,  whi(£ 
are  dependent  upon  the  direct  interrogatoiy,  abould  also  be  excluded  (Flvn^ 
mg  T.  HoUenbaek,  1  Barb.  271). 

e.  An  answer  not  responsive  to  an  intermgalOTy,  may  be  objected  to  by 
either  ^rty  on  the  trial  and  will  IJiereupon  be  excluded  {Lanring  v.  Goles<  " 
Abb.  272).  But  under  the  general  interrogatorj,  requiring  a  witness  to  state 
any  thing  known  lo  hloi  materiiil  to  the  issue  or  to  the  benefit  of  the  party 
putting  uie  interrogator;  the  wilness  may  state  a  fact  material  to  the  isue, 
fhougb  it  be  to  the  detriment  of  such  party  ( Van  Nem  t.  Biuh,  14  Abb.  SS). 

d.  Where  pertinent  evidence  Is  given  in  answer  to  the  general  interroga' 
tory  to  which  the  attention  of  the  opposing  counsel  was  not  called  by  Uie 
Others,  if  he  desires  to  crosB-esamine  the  witness  as  to  sucdi  evidence,  he  mould 
apply  to  the  court  for  relief  before  the  trial.  It  is  not  a  ground  for  suppieas- 
ing  the  whole  deposition  on  the  trial  If  any  part  of  the  evidence  so  given  is 
Incompetent  or  impertinent,  such  part  may  be  excluded.  The  relbsal  to  sup- 
press the  deposition  of  a  witness  at  the  trial,  where  it  was  proved  that  the  at- 
Iom«y  of  the  party  examining  him,  at  tlie  request  of  the  witness,  and  before 
he  was  sworn,  wrote  down  for  him  at  bis  dictation  the  substance  of  what  ha 
afterwards  testified  to  in  answer  to  the  interrogatories,  is  not  error ;  It  goes  to 
the  credibility  of  tlie  evidence.  If  the  witness  was  imposed  upon,  or  any  fact 
was  misstated,  colored,  or  concealed,  tlie  court,  on  motion  for  that  purpose 
might  set  aside  the  deposition  and  order  the  commisMon  to  be  executed  anew, 
or  grant  other  approriaie  relief  l/fttrf). 

«.  Where,  on  the  return  of  a  commission,  It  does  not  appear  tliat  the  last 
general  cross-in terrogatoiy  was  put  to  and  answered  by  the  witness,  the  depo- 
sitions cannot,  in  general,  be  read  In  evidence  (i  Wash.  C.  C.  Rep.  S24 :  35 
Wend.  259). 

/  Upon  the  depoeillon  of  a  witness  taken  on  commission  being  oSbred  In 
evidence  at  the  tiial,  the  defendants  objected  mi  the  grouid  that  two  croes- 
interrogntoriea,  one  embracing  nineteen  questions  and  the  other  five,  were 
unanswered  in  part,  but  in  what  respect  they  were  unanswered  was  not  spe- 
cifically stated.  After  the  deposition  bad  been  received  and  read,  the  same 
objection  was  renewed  and  eictption  taken.  i/cM.  that  it  would  be  an  tin- 
Justltiable  exercise  of  discretion  to  suppress  the  entire  depotilion  upon  such  a 
vague  and  indefinite  objection,  and  that  the  refusal  to  do  so  was  no  ground 
for  a  new  trial.  It  is  only  when  the  officer  neglects  to  put  the  interrogatories 
■a  settled,  or  when  the  witness  refuses  to  answer,  that  the  deposition  will  be 
suppressed  on  the  ground  of  the  commission  having  been  impcrfectiy  execu- 
ted. Where  a  witness  has  not  l>een  iaipeach<!d,Dor  any  foundation  laid  for  his 
'mpeachment,  by  showing  contradictory  statements  made  by  hitn  as  tc 
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then  the  said  assignor  or  the  Baid  party  maj  bo  examined  in 
regard  to  Bach  conversation  or  transactioii,  but  oot  in  regard 
to  aoj  sew  matter. 


eenee  of  the  paitj  t^  whom  he  is  cftlled,  cannot  lie  Kceired  ( VaOmt  t.  Jfat, 
Loan  Pund  Life  Amur.  Soe..  23  Barb.  6 ;  apprOTed  20  N.  ¥.  Si).  Wliere  Um 
taking  or  a  deposition  baTing  been  commenced,  it  was  a4Joanied  aAer  fonr 
or  Are  interrogatories  were  answered,  upon  the  witneaa  reAising  to  answer 
flirthcr  because  of  vertigo  and  conseqnent  confusioD  of  mind ;  and  subae- 
quenti;  the  wltnesa  app^red  again  with  bia  counsel,  and  the  esnminaljoii  be- 
mg  commenceil  ih>m  tbe  beginaiDg.  tbe  witness  read  bia  answera  Irom  a  paper 
lie  bronght,  wliich  had  been  prepued  by  bimself  and  counsel,  and  was  In  hti 
coonsel'B  hand-wri^g,— Add,  upon  motion,  that  the  deposition  must  be  Bup- 
prasaed.  It  awnu  that  in  anch  a  caae  the  anawefs  talun  upon  the  Srat  exam- 
{nation  should  not  hare  been  disregarded  by  the  commlB^tmer,  but  that  the 
proceedinga  should  hare  been  stated  by  lilm  as  thof  took  place,  and  both  ex- 
aminations should  bare  been  included  la  the  deposition  returned  (Ortamo'  r. 
Jaektm,  i  Abb.  413). 

A  If  a  witness,  after  being  examined  onacommlsslon,  should  come  into  the 
State,  be  maj  be  examined  on  Ihe  trial  (17  Johos.  S43). 

b.  Bvoond  oonunlMlon. — The  court  will  sometimes  allow  a  second  comn^s- 
rion  to  issue  (l?JohnB.&13i  2  Caines  R  47,353;  1  ib.  84Sj  8  ib.  S31;  2  Suid. 
689,090). 

e.  After  the  testimony  of  a  wltnesa  haa  been  taken  apon  a  commission,  and 
the  commigwon  returned,  tlie  party  cannot  have  a  new  commission  to  re-eian- 
ine  the  witness  merely  on  the  expectation  that  he  may  now  aneai  more  dell- 
nitely  than  before,  in  the  absence  of  any  suggeslion  that  the  witness  haa 
mode  a  mistake,  or  that  new  evidence  has  been  discovered.  More  especially 
will  such  an  application  be  refused  when  the  onlr  other  witness,  who  wu 
cognizant  of  tlie  fact  to  which  the  witness  la  sought  to  be  exaniined.  Is  dead 
(fiin^y  V.  Wetd,  1  Barb.  330). 

d.  Ad  amendment  of  the  pleading«  does  not  render  Inadmissible  a  deposition 
prorlouslv  taken  ( Yiiuxni  v.  ChniUtn.  I  E.  D.  Smith,  204).  The  plalntiO's  case 
rested  principally  on  a  deposition  taken  under  a  commission.  After  the  taking 
the  deposition  the  pleadings  were  amended  in  form,  but  the  issues  between 
the  parties  were  not  in  substance  changed,— held,  that  the  deposition  was 
admissible  in  evidence.  "  If  cither  party  wished  further  to  examine  the  wit- 
ness, a  motion  should  hare  lieeen  made  for  a  further  commission,  and  if  not, 
and  the  testimony  was  inapplicable  to  the  new  issue,  a  moliou  to  suppress  the 
deposition  would  hare  been  proper ;  but  we  are  not  prepared  to  hold  that  a 
mere  technical  amendment  of  proceedings  renders  void  all  previous  depod- 
tiODS  which  may  have  been  taken  in  a  cause."    (!&.,  Ingraham,  Hrst  J). 

«.  Amiwiillng  retain  of  oonunlaslonera. — If  a  commission  be  defectively 
executed,  tbe  court  has  power  to  order  It  to  be  retnmed  to  hare  the  deftct 
amended,  and  it  is  not  necessary  to  iasua  a  new  commiaaiou  (1  Code  Rep.  H. 
a  289 :  SMdon  r.  Wood,  3  Bosw.  260). 

/.  CoatB  of  *  nnmiHt—iftw — CoBtB  of  a  Commission  do  not  inclnda  tha 
charges  of  a  aolidtor  employed  abroad  (Dunham  r.  8/iatmn,  19  How.  Q72 :  11 
Abb.  1S2). 

ff.  Lettera  rogatmr.— The  auperior  conrt  held  that  it  was  inexpedient  to 
grant  the  process  of  that  court  to  (compel  the  attendance  of  witnesses  to  bs 
examined  under  a  commission  from  a  foreign  country,  lie  auH  not  being  pro- 
vided for  bff  ttatfite  {In  Ra  Iht  petition  of  Jaj/,  S  Sand.  04'^  i  but  the  saprema 
court  granted  the  process  required,    (lb.  880.) 

A  Ilnmi nation  de  bene  ease.— The  examination  of  witnesses  (and  parties) 
de  ime  em,  u  provided  Tm  by  S  R  8.  »Q1  to  393,  amended  by  Laws  of  1831,  p. 
8T1;  Uws  of  1893,  p.  471;  and  Code,  gS9a 
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But  if  the  testimoD^  of  a  part;  to  tbe  action  or  proceeding 
has  been  taken,  and  he  Bhall  afterwards  di^  and  after  his  death 


a.  Wbere  a  party  or  wltoeaa,  whoM  testiiiiony  may  be  considered  material 
ou  either  aide,  ia  sDcmt  leaving  the  Btate,  and  there  ia  no  probability  at  his 
returning  In  ^me  to  appear  at  tbe  (rial,  oi  ia  bo  sick  or  inOrm  na  to  be  unable 

' 10,  eitber  party  may  Apply  to  a  judge  for  leave  to  take  hia  testimony  *" 

»—Uiat  Is  conditionally — to  baupcdoalv'     """ ' ^""" 

of  such  witness  at  tbe  trial  cannot  be  procured 

6.  This  npplication  may  be  made  at  any  atage  of  the  cause  (7  Cot.  489),  cm 
an  affidavit  stating,— 

1.    The  natnre  of  the  action,  the  pl^tlff's  demand ; 

9.    If  the  application  be  mode  by  the  defendant,  tbe  nature  of  his  defence  ; 

8.    The  name  and  residence  of  Uie  witness ; 

4.  That  the  teetimonv  of  such  iritiiesa  la  material  imd  necessary  for  the 
party  making  such  application,  in  the  proaecnUon  or  defence  of  sndi  aott,  aa 
the  case  may  be ;  ana 

6.  That  such  witness  is  about  to  depart  fVom  this  State,  or  that  he  is  so  sick 
or  inflrm  as  to  aCFbrd  resaouable  grounds  for  apprehension  that  he  will  not  be 
able  (o  attend  tbe  triitl. 

e.  Tbe  time  flied  for  the  examination,  mnat  not  exceed  twenty  days  fW>m 
the  date  of  the  order,  and  may  be  as  mucli  shorter  aa  the  exigencies  of  the 
case  may  require,  and  the  residencts  of  the  adverse  party  or  his  attorney  will 
allow,  in  order  to  afford  opportunity  to  attend  such  ezaminatioa. 

il  A  snmmons  may  iasne  to  comp<;l  the  attendance  of  the  witness,  and 
which  must  be  servea  In  the  same  manner  as  a  subpmna  (Bee  1  Bosw.  611^ 

*.  Or  Uie  judge  may,  In  his  discretion,  makeauMxler,  requiring  the  adverse 
party  to  show  cause,  on  a  da^  in  such  order  to  be  named,  why  such  testimony 
aboDld  not  be  taken  by  a  referee,  to  be  appointed  by  him ;  and  in  such  order 
shall  direct  the  time  and  mode  of  the  service  thereof.  Such  an  order  ia  an 
order  out  of  court,  and  without  notice,  and  bi  actions  in  tbe  supreme  court, 
maybe  made  by  any  judge  of  the  court  in  any  partofthe8tate(jBanAi^iSMtw 
Ortek  V,  Brcvnang,  16  Abb.  272). 

f.  An  order  requiring  the  adverse  party  to  attend  the  esamisation  of  a 
witness  de  bent  $»»  in  an  action  in  the  supreme  court  may  be  made  by  any 
Judge  of  tlie  court  in  any  part  of  Uie  Btate  iBank  of  SiiiMr  Greek  v.  Browning, 
IQ  Abb.  272). 

g.  At  the  time  Bpecifled  Id  the  order,  the  oppo^te  party  may  ahow  canse 
against  proceeding  in  the  examinAtion,  by  prooT  QtaX  tbe  witness  is  not  about 
to  depart  Ihim  this  Btate,  or  that  he  la  not  dck  or  Inflim,  or  that  the  applica- 
tion lor  his  examination  ia  made  coUuaively,  to  avoid  his  being  examined  on 
the  trial  of  the  cause ;  and  upon  any  such  cause  being  shown,  the  application 
may  be  dismissed. 

A.  If  no  sufficient  cause  be  shown,  then,  cm  proof  of  service  of  the  order  and 
a  copy  of  tbe  affidavit  upon  which  it  was  granted,  the  party  may  either  prt^ 
ceed  to  examine  tbe  witness  and  take  his  deposition, — 'in  whicli  shall  be  in- 
Krtcd  any  answer  or  declaration  of  the  witness,  which  either  of  tbe  parties 
(hall  require  to  be  included  therein, — or  if  the  order  was  to  show  cause  why 
the  testimony  should  not  be  taken  by  a  reffree,  the  Judge  may  appoint  a  ref- 
eree to  take  sDch  testimony,  who  shall  take,  certify  and  file  the  same.  In  the 
same  manner  and  with  tbe  like  effect  as  ia  provided  for  the  examination  of  a 
witness  by  a  Judge  of  the  court 

1.  In  taking  adeposition,  it  la  not  necesaary  for  the  judge  himself  to  write 
down  the  examination  of  the  witness ;  It  is  sufficient  that  lie  administers  the 
prMMr  oath,  and  then,  after  the  witness  has  been  examined  in  his  presence, 
and  tbe  examination  haa  been  written  down  by  counsel,  that  he  reads  it  over 
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tlie  teetimony  so  taken  gliall  be  need  apon  any  trial  or  hearing, 
in  belialf  of  his  execators,  adtniaistrators,  heirB-at-law,  next  of 


.^ — „ ,^,  T.Qvri- 

«m,»Abb.84;  18  Haw.  S 

a.  The  witneu  muBt  b«  iDterrogated  to  every  &ct  (o  be  deposed  to,  u  on  a 
trial  (7  Cow.  60). 

b.  The  statute  reflating  the  taking  of  depositions  d»  bene  om,  and  Teqniii- 
iag  the  officer  to  iiuert  therein  ereiy  answer  of  the  witness  examined,  whitji 
either  parly  BbaJl  require  to  be  included,  is  complied  with  b;  confining  the 
direction  to  antteen,  leaving  the  officer  to  exclude  questionB  in  his  opinion 
illegal  or  irrelevaot ;  and  a  party  is  not  empowered  by  the  ststnte  to  go  into  a 
course  or  irrelevant  inqolrT,  ana  have  answers  thereto  inclnded  in  the  deposi- 
tion (Qa»m  T.  Ptartau,  1  E.  D.  Bmitb,  90).  "  The  defendant  inrists  that  the 
deiKmtionofVandersUce  was  improperly  admitted,  on  the  ground  that  an 
oOrar  taking  the  examination  of  «  witness  de  btne  at,  is  bound  by  slalule  to 
receive  uid  take  down  every  answer  to  questions  proposed ;  and  that  in  thii 

'  case,  the  Judge  before  whom  the  deposition  was  taken,  refiised  to  allow  a 
question  presented  by  the  defendant's  counsel  on  cro8»cxamiuation,  to  l>e  put 
to  the  witness  at  all.  The  statute  is  very  explicit  in  its  terms,  requiring  the 
officer  to  insert  in  the  deposition  every  answer  or  declaration  of  the  witness 
examined,  which  cither  ikarty  shall  require  to  be  included  therein.  It  is,  in 
my  Judgment,  unreasonable  and  very  unfortunate,  tf  the  proper  conslniction 
of  tliis  statute  permits  a  party  who  haa  a  wilnees  under  examination,  to  mak« 
that  the  occasion  for  zoing  into  ever^  apedea  of  tnelevant  inquiry  into  mat- 
ters liaving  no  possibfe  connection  with  the  cODtroveny ;  BJia  the  abuses  to 
wtiich  such  a  constrnciion  may  lead,  eeem  to  me  too  obvious  to  require  enu- 
meration." (P>.,  Woodruff,  J.) 

e.  The  deposition  lieing  finished,  must  be  carefully  read  over  to,  and  sub- 
scribed by  the  witness,  certifled  bv  the  Judge  or  referee  taking  it,  and  filed  fai 
the  clerk's  office  withia  ten  days  thereafter ;  but  where  a  deposition,  taken  da 
bttu  eiM,  Is  uot  filed  within  ten  days  as  directed  by  the  statute,  the  court  mag 
order  it  to  be  filed  nunc  pro  funo  (BurMi  v.  Evrddi,  11  N.  Y.  Leg.  Obs.  169 ; 
1  Duer,  62S ;  Bank  <^  Silver  Credo  v.  Broaning  16  Abb.  279). 

(jL  If  a  witness,  on  being  summoned  to  attend  for  the  purpose  of  being  ex- 
amined ij«  bent  eat,  &11  to  comply  with  the  summons,  the  judge  issuing  the 
summons,  on  due  proof  of  the  scrrlce,  and  of  the  ^lure  of  the  witness,  is  re- 
quired to  issui:  his  warrant  lo  the  sheriff  of  the  county,  to  apprehend  the  wit- 
ness, and  bring  him  before  such  Judge  to  Ite  examined.  AjkI  if  any  witness, 
attending  pursuant  lo  the  summons  or  brought  before  the  officer,  shall,  with- 
out reosonble  cause,  refuse  to  be  examined  or  to  answer  any  legal  or  pertinent 
question,  or  to  subscribe  his  deposition  when  taken,  the  officer  issning  the 
Bummous  shait.  by  warrant,  commit  such  witness  to  the  common  jail  of  the 
county  in  wliich  be  resides,  there  to  remun  until  he  submits  to  be  examined, 
or  to  answer,  or  to  subscribe  his  deposition,  as  the  case  may  be,  or  until  he  be 
discbargt-d  according  to  law. 

t.  The  deposition  thus  taken  da  bent  etK  (or  a  certifled  copy  therecJf ),  may  be 
given  in  evidence  by  either  party  on  the  trial  of  Ilie  cause,  or  upon  the  assess- 
ment of  damages  by  the  clerk,  or  by  a  writ  of  Inquiry.  But  it  must  fitst  be 
satisfactorily  proved  that  the  witness  Is  unable  to  attend  the  trial  or  assesa- 
menl,  personilly,  hj  reason  of  death,  insanity,  sickness,  or  settled  inflrmitv, 
or  tliat  he  bas  contmued  absent  ttom  the  State,  so  that  his  attendance  could 
rt  be  compelled  by  the  ordinary  process  of  law.  Where  the  residence  of  a 
rty  in  another  State,  at  a  given  time,  has  been  proved,  the  presumption,  nn- 
I  rehntted,  is  thfit  it  contuiues,  and  the  burthen  of  proof  is  upon  the  party 
alleging  a  different  place  of  residence  {ifaoti  v.  iWnwr,  10  Barb.  ITS).  Is  ■ 
party  against  whom  a  depodUon  taken  de  bene  tttt  la  offered,  a  compettot 
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kin,  or  seaignees,  the  other  party  or  the  assignor  of  a  thing  in 
action,  Bhall  be  a  competent  witness,  aa  to  any  and  all  matters 


Wltnen  fbr  the  pnrpoae  of  excladtng  the  depodtioD  f  {lb.)  The  ancorrobor- 
ated  UsiiiQOnj  of  an  Interested  witness,  tliat  shortlj  before  the  trial  lie  saw  in 
this  State  a  pereon  proved  bj  other  leatimony  to  be  a  recent  of  another  State, 
Is  not  SQfflcienC  to  authorize  the  exclusion  of  a  deposition  of  each  person 
taken  de  bene  a*a.    (lb.) 

a.  To  entit'e  the  deposition  of  a  vritneas  examined  de  bene  eMe,  under  the 
statute,  to  be  read  at  Uie  trial,  on  the  ground  of  his  absence  from  the  State,  it 
mnst  be  proved  by  competent  eridence,  to  the  satiH&ctioii  of  the  court,  that 
he  has  continued  absent,  out  of  the  State,  so  that  his  attendance  at  such  trial 
could  not  t)e  compelledbv  the  ordinatj  process  of  law.  Themeie  declaration  of 
his  wife,  out  of  court,  inat  he  is  atetit,  without  other  eTideace,  does  not 
constitute  such  proof  Bhe  is  competent  to  prove  the  fact  if  it  exists ;  and 
there  is  no  reason  wh^  beivsay  evidence  should  be  admitted  lo  establish  it, 
when  the  fact  itself  may  as  easilf  be  proved  by  the  wife  as  her  declaration 
concerning  it  bj  a  Ibird  person  {Frj/  v.  Bennett,  4  Duer,  247).  SembU, 
That  in  o^er  to  let  in  the  deposition  of  a  witness  examined  de  bent,  the 
absence  of  the  wlloew  must  be  shown  by  some  one  who  can  speak  to  the 
&ct  of  hie  own  knowledge ;  proof  of  inquiries  made  at  the  residenca  of  the 
witness  and  of  the  answers  given,  is  not  enough  (BaMMtm  y.  JlaTldi,fSlt.& 
Bob.  875). 

b.  The  party  offering  the  deposition  in  evidence  cannot  rely  merely  upon 
the  presumption  of  the  Inability  of  the  witness  to  attend  the  trial,  ariMng 
from  his  advanced  a^  (3  Wend  180).  And  in  case  of  the  absence  of  a  wit- 
ness, the  party  offermg  his  deposition  in  evidence  must  prove  that  be  has 
nsed  due  diligence  to  procure  the  attendance  of  the  witness,  and  that  he 
has  made  inquiries  at  his  las)  place  of  abode,  in  order  to  have  him  subptenaed  (4 
Wash.  C.  C.  Rep.  219).  Where  it  appeara  that  every  reasonable  eflbrt  lias 
been  made  to  find  the  witness  and  there  is  reason  lo  suppose  he  is  out  of  the 
State,  that  is  suflicient  to  authorize  ths  reading  of  the  deposition  {Saiart* 
V.  Carter,  23  Barb.  462).  A.nd  proof  that  the  party  examined  resided  in 
another  Btate,  that  he  had  been  seen  there  ^nce  he  was  examined ;  and  that 
the  witness  had  been  infbrmcd  that  be  was  then,  at  the  time  of  the  trial,  at 
his  place  of  residence  was  held  sufficient  to  enUtle  the  deposition  lo  be  read 
(fionru^  V.  Qinier,  6  Bosw.  021). 

A  The  preiiminaiy  proof  may  be  made  by  affidavit,  unless  the  proof  ia 
objected  to  specifically  on  the  ground  that  it  is  by  affidavit,  and  viea  voce 
testimony  ■     ■      ■         .-  «  ~>. 


K'     a  party  to  the  suit  {Harrii  v.  My,  court  of  appeals,  Dec 
ites,  35 ;  10  Barb.  175 ;  and  see  Shiidon  v.  Wood,  2  Bosw.  S 

d.  The  deposition  of  a  foreign  witness,  taken  iIei«n««M«,  may  be  read,  though 
It  appear  that  he  came  into  this  State  on  request  of  the  party,  for  the  purpose 
of  bemg  examined,  and  that  he  is  at  home  in  a  foreign  country,  and  might 
have  been  examined  on  a  commission,  and  even  though  a  commission  may 
have  been  obtained  for  the  purpose  of  examining  him  at  Ids  foreign  residence 

7Cow.88>  V    y^ 

e.  The  opposite  party  may  prevent  the  reading  of  the  deposition,  by  oalis- 
&ctory  proof  that  sufficient  notice  was  not  given  him  to  enable  him  to  attend 
the  examination  of  the  witnesses,  or  that  the  ezamhiation  was  not,  in  all 
respects  (air  and  conducted  according  to  the  statute.  But  he  cannot  object 
that  the  notice  was  too  short,  where  he  appears  before  the  officer  and  omits 
there  to  ot^ect  for  that  reason  (7  Cow.  5S).  A  party  by  appearing  and  cross- 
examlnhig  the  witness,  waives  all  Irregnlaritles  in  the  proceedings  to  have 
the  witness  examined  {BuAmore  v.  B(&,  12  Abb.  ^0). 

/,  The  court  will  presume  that  the  certificate  that  the  deposition  wits  read 
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to  which  tlie  testimony  bo  taken  relates,  notwithBtsnding  anj- 
tbing  in  this  section  contained  to  the  contrary  thereof. 


OTW  Ui  the  witDesi,  4c.,  wm  noleiTcn  until  the  sutnta  to  tlitt  nqwct  tod 
been  compiled  with  (Shddon  v.  Wood,  9  Bosir.  248). 

1.  Formal  defteu  In  the  affidavit  on  which  the  order  for  ezamlnation  was 
obtained  will  not  prevent  the  depotition  taken  pursuant  to  wd  onier  lietug 
rend  In  evidence.    (Id.) 

b.  The  resdiug  of  tho  deposition  m«y  be  prevented  by  proof  that  tbe  -wit- 
nesses' attendance  might,  with  due  diligence,  be  obtained  (6  Barb.  GSO). 

c.  Where,  after  teslimonj  naa  been  tatien  conditionally,  one  of  the  plain- 
tiffg  dies  and  the  action  is  continued  by  tbe  survivor,  under  section  131,  tbii 
testimony  ao  taken,  ia  admissible  on  the  trial,  Just  as  Uiough  no  change  io  the 
parties  had  taken  place  (MarlCM  r.  Aldrieh,  1  Abb.  SS). 

-  d.  Testimony  t^en  cnnditionally  may  be  re&d  on  the  ttU  if  the  witness 
ii  actual)*  abeent,  notwitbetanding  tbe  witneee  In  the  interval  between  ttao 
taking  of  the  testimony  and  the  time  of  the  trial  has  returned  to  the  State. 
{Id.) 

6.  Where  the  execution  of  a  document  b  proved  without  objection  OD 
an  eismination  de  beat  ttaa,  the  oppo^te  party  cnnnot,  ou  the  ttlal,  ot^ect  to 
the  reading  of  tho  document  ( Ward  v.  WMnes,  i  Selden,  U9}. 

/.  A  party  ia  not  required,  on  the  call  of  hla  opponent,  to  produce  doen- 
ments  tuc  execution  of  which  he  baa  proved  upon  tlie  examinaUon  v>f  a  wit- 
ness de  bfne  eae.  They  remain  under  bts  control  until  read  in  evidence  and 
lie  may  read  a  portion  of  them  and  refrain  bora  using  the  otben  at  his 
election  {EdnumtU/M  y.  H/rrMoi^,  IS  N.  Y.,  fi).     The  opposite  party  most 

Srocure  a  discovery  of  them  before  tbe  trial,  or  be  prepared  vrith  ptfol  cri- 
ence  of  their  contents  on  a  refiisal  to  produce  tliem.  (Id.) 
g.  A  party  who  has  caused  a  deposition  to  be  taken  on  his  own  behalf^ 
does  not  necessarily  by  offering  and  reading  parte  of  it  in  evidence  bind 
himself  to  read  It  all,  nor  make  the  whole  of  It  evidence  ofTered  and  put  in  by 
himBelf,  nor  make  answers  which  are  irrelevant  and  incompetent  admiss- 
ible iOtUaUjf  V.  Loieery,  6  Boew.  118).  In  this  respect  the  deposition  of  a 
party  taken  on  his  own  behalf  stands,  on  the  same  footing  bb  any  other  depo- 
sition. If  the  answers  which  the  party  declines  to  read  are  relevant  and  com- 
petent tho  other  party  may  rend  tbem  or  cause  them  to  be  read  and  use  tfaem 
as  evidence  in  his  own  litvor.  (Id.) 

A.  Bzandnation  of  wltneaaaa  on  IntenToeatorlea  bf  oomoealt— The  teet^ 
imony  of  any  competent  witness  may  be  talien  in  tbis  State,  to  be  used  in 
any  civil  suit  or  proceeding,  on  an  agreement  in  writing  to  tliat  effect  being 
made  between  the  parties,  their  attorneys  or  soilcltors,  and  on  interrogatories 
to  be  agreed  upon  In  the  same  manner.  Said  testimony  may  be  taken  be- 
fbre  ajudge  of  any  court  of  record  of  this  State,  or  local  officer  elected  to 
discbarge  the  duties  of  county  judge,  or  a  Justice  of  the  peace  of  this  State, 
who  etia)],  before  tbe  interrogatories  are  put  to  htm,  publicly  administer  an 
oath  to  ttie  witness  that  the  answers  given  to  said  interrogatories  shall  be 
the  truth,  the  whole  truth,  atid  nothing  but  the  truth  :  and  the  testimony 
shall  be  duly  and  carefully  reduced  to  writing  by  the  officer,  and  read  to  tha 
witness,  and  subscribed  by  him  and  certified  Ly  Che  officer.  The  testimony 
so  taken,  together  with  the  In terrog* lories,  shall  be  filed  with  the  clerk  rrf 
the  court  in  which  the  suit  or  proceeding  shall  be  pending ;  and  if  in  the 
supreme  court  and  taken  in  a  suit  or  proceeding  at  law,  the  same  shall  be 
filed  irith  the  clerk  of  the  cauuty  in  wUch  the  venue  is  laid ;  if  in  equi^, 
with  the  clerk  of  the  county  in  which  the  suit  or  proceeding  shall  be  p«ia- 
ing ;  and  if  before  anj  court  or  officer  having  no  clerk,  then  with  said  court 
or  officer.  And  said  testimony  may  be  used  in  evidence  on  any  trial  or  bear- 
ing of  such  suit  or  proceeding ;  and  every  objection  to  the  competeuT  or 
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I.  Where  the  BcdoD  la  ag^eit  the  Barriror  of  a  firm  (u  biicIi)  which  at  the 

-  "le  traiwBction  occnrred  conristed  of  three  persc""  """" •— -^  -- 

'e  dead,  lemHe  the  plwntiCT  dwt  be  exaiotned  oj 


ions  are  dead,  Mnuj«  the  plamtiDiiwT  be  exaratned  od  his  < 
r.  Eamlin,  S  Botw.  S8S ;  Biglow  y.  M/^Ty,  17  How.  437). 


credibility  of  «^d  wltnees,  or  to  the  competency  and  relevatiCT  of  anjr  an- 
■wer  given  bj  him,  may  be  made  In  the  ftame  manner  and  with  the  like  eObct 
as  If  such  witness  was  personally  examined  at  snch  trial  or  betuing  (Laws 
1647,  ch.  280,  section  78 ;  2  R.  B.  4th  ed.,  S74,  section  00). 

h.  The  depoeitlon  thns  taken  3^  ^>ea»  e»m,  is  to  have  the  same  elfcet,  and 
no  oUier,  as  the  oral  testimony  of  the  witness  would  have  if  giren  on  the 
trial  or  assessment ;  and  every  ottJectlon  to  the  competency  or  credibility  of 
the  witnees,  and  to  the  competency  or  relevancy  of  any  question  put  to  blm, 
or  of  any  answer  given  by  Urn,  may  be  made  in  the  same  manner  as  If  tlw 
witness  were  oeTBonally  exiunin  ed  on  the  trial  or  aaaeflament    (Jd.) 
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Chaptke  vm. 

3fotion$  and  Orders.* 

Btmmm  400.  Deflnmrm  of  an  order. 

401.  Definition  of  a  motion.  UotiooB,  how  Hid  wha  mads. 
Motions  in  tbe  first  district.  Stay  af  proceedings.  Compel- 
ling parties  to  teatiQr  on  motions. 

403.  Notice  of  motion. 

408.  In  actions  In  the  Bupreme  court,  county  Jndge  maj'  exerciae 
powers  of  a  judge  at  chambers.    His  orders,  how  reviewed. 

401  In  absence,  &c.,  orjudg<3  at  cbsmbets,  motion  ma;  be  truw- 
ferred  to  another  Judge. 

400.  Enlarging  Ome  for  the  proceedings  in  an  actiM). 

§  400.  [357.]  DefiniHoti  of  an  Order. 

Every  direction  of  a  coart  or  jndge,  made  or  entered  in 
writing,  and  not  included  in  a  jndgmeDt,  is  denomioated  an 
order. 

a.  Order  and  jndgmant  diatlnotlon  between. — The  distinction  between 


*i.  Motlona  to  be  on  notice. — All  notions  are  to  be  on  notice,  or  order  to 
Aow  cause  (Rule  39).  But  an  application  to  the  court  to  remove  a  mere  tech- 
nical difflcultj,  bj  which  other  parlies  cannot  be  aSecled,  may  be  made  n 
farte  (Ba  PaUenon,  4  How.  3*). 

C  Uotlona  mnst  be  made  to  the  oonrt — Except  in  the  city  of  New 
Tork,  and  with  the  exception  of  certain  cases  specified  by  law,  in  which  a 
motion  may  be  made  at  chambers,  motions  must  be  made  either  at  a  general 
or  special  term  (BkM  t.  F^iodi,  3  Code  Bep.  61.  See  ante,  §  37  and  note 
thereto). 

d.  Road  law.— A  motion  for  a  new  trial  and  assessment  of  damages,  nnder 
the  general  road  law  (Laws  of  1847,  c  210),  can  ojdy  be  made  at  a  special  term 
{In  Be  Fbrt  Pbtin  and  Oooptnlown  PlaiA  Soad  Go.;  Sz  Pcuie  Eamim,  S  Code 
Hep.  148). 

e.  Petitions. — Petitions  should  be  addressed  "  to  the  Supreme  Court  of  the 
People  of  the  sute  of  New  York  "  (see  St  BaelAoiU,  21  Barb.  !i48). 

/.  Motion  to  set  aaide  for  liraptlarity. — See  Buk  SS.— A  motion  to  set 
any  proceeding  on  the  ground  of  irregularity  must  be  made  promptly  and 
before  the  movlnar  party  lakes  any  other  step  hi  Ike  cause  (/Vns  and  Bnekt 
Paper  Worker.  WiM,  14  Abb.  119;  LaareiKev.  Jorua,  15  Abb.  110;  Lovt. 
Oragdon,  14  Abb.  414).  Or  the  irregularity  is  waived  (1  Johns.  Caa.  248;  10 
Wend.  580  ;  4  Paige,  488 ;  10  Paige,  6S9 ;  11  Paige,  470 ;  11  How.  91 ;  18  How. 
139  ;  S71  ;  9  How.  7 ;  34 ;  78 ;  6  Abb.  807).  Ignorance  of  the  practice  no 
excuse  for  not  moving  (1  Denio,  660).  The  court  refused  to  set  aside  an 
irrcgularjudgmenlafteradelay  orthteemonths(Jbi««T.  U.  8.  Slate  Co.,  16 
How.  139).  And  tliere  can  be  no  relief  against  an  Irregular  judgment  unless 
applied  for  within  avear  after  the  judgment  is  entered  ( Van  BentAugeen  t. 
Lgle,  8  How.  813 ;  WTiiMead  v.  Peean,  9  How.  3S,  ante,  p.  030  e).  But  where 
the  defect  is  a  want  of  Jurisdiction  the  motion  may  be  made  at  any  time  (^o^- 
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order  "  and  "  a  Jadement,"  )b  tbis :  An  order  is  tha  dedBion  of  ft  motion, 
'*~meiit  is  the  declaion  of  a  trial  {BtntUy  t.  Jonet,  8  Code  Rep.  37 ;  4  How. 

Snff  T-  Slaffora,  5  How.  80). 

btt  T.  BigMen,  18  How.  48;  BTTtdcrft.  Dayton,  17  Abb.  86,  nota;  BUilit  t.  £K- 
monton,  12  Abb.  3S1). 

a.  Berv'mg  Dotlce  of  appeal  lW)m  ajvdgment  Is  not  a  waiver  of  a  motioti 
to  set  aside  the  Judgment  for  irregularity  {Clumpha  v.  "^MUt^,  10  Abb.  448). 

(.  Id  all  cases  of  irregularity  merely,  or  to  open  a  de&nlt,  and  in  ever;  case 
where  the  court  at  general  term  do  nni  pass  upon  the  merits,  tlio  motion  is 
properly  made  at  special  term  {Oi/ming  v.  Powtm,9  How.  54). 

0.  One  motion  In  several  aotions. — Where  there  are  several  actSone,  in  the 
■ame  court  and  between  the  same  parties,  a,  motion  at  the  same  time  and  for 
the  same  object  Id  all  the  actions,  should  be  made  oo  one  set  of  papers  end 
one  order  only  is  neceeaory  {Bin-nfagar  v.  Eomfager,  8  How.  13). 

(J.  Bfotlon  papers  to  ba  legibly  written  {Rule  ^).— -The  motion  papers  being 
badly  de&ced  with  interlineations  and  erasures  is  a  sufflcienl  reason  for  deny- 
ing a  moUoQ  (Henry  v.  Bow,  20  How.  215).  Costs  of  motion  refUsed  because 
motion  papera  badly  written  (Batit  y.  Jonea,  8  D.  &  R  114). 

t  All  objeoUons  In  one  motion. — A  pcrly  complaining  of  any  proceedlDj 
In  a  cause,  niust  embody  all  objections,  then  ciisling,  in  one  motion  ;  he  can- 
not make  a  separate  motion  for  each  ohiectinn.  Thus,  when  a  plaintiS'  moved 
to  set  aside  a  demurrer  as  irregular,  and  failing  in  tliat,  moved  to  set  aside  the 
demurrer  as  frivolous,  held,  that  the  second  motion  could  not  be  entertained 
(Uwnxwidv.  ffW/,  1  Coda  Rep.  4B ;  PliHi*w  V.  i9aiwt,  13  Abb.  142;  21  How. 
478 ;  and  see  SOiimmer  v.  Mventein,  ID  How.  412 :  MOls  v.  TharAy,  11  How. 
116). 

/.  Motioi  for  Srst  day  of  term. — Motions,  except  in  tlio  first  district,  arelo 
be  noticed  for  the  first  day  of  ttie  term,  and  Co  be  accompanied  with  copies 
ofthe  affidavits,  &c,  on  which  the  modon  is  to  be  made  (Rule  49 :  %  Code  R 
67;  120). 

g.  QFomtds  of  motion. — The  particular  jTTOunda  of  amotion  should  appear 
plidnly,  either  by  the  notice  of  motion  or  the  affidavits  i^Mi*  v.  Jona.  S  How. 
a06  ;  and  see  Bule  80). 

A  Conntennaud. — A  notice  of  motion  cannot  be  so  countermanded  by  the 
par^  who  has  given  It,  as  to  deprive  the  opposite  party  of  the  right  of  attend- 
ing on  the  day  spedfled,  and  having  the  motion  dismissed  with  costs  {Battt  v. 
Jamtt,  1  Dner,  888.  Aj^iroved  by  all  tha  judges  of  the  superior  court). 

i  DeaOt  of  party  pending  e  motion  —If  a  party  dies  pending  a  motion, 
the  division  of  which  will  not  finally  determine  the  action,  an  order  of  revi- 
val must  be  had  before  the  decision  of  aach  motion  can  be  entered  (Beed  v. 
BuiUr,  11  Abb.  128). 

J.  Ordar  oonolndes  only  partlas  or  privies. — An  order  on  a  summary 
"  jation,  In  an  action,  Is  not  conclusive  npon  a  .... 

1,  although  he  appears  and  opposes  Uie  grant 
S  Barb.  51S ;  see  Clark's  case,  16  Abb.  227). 

k.  Order  binding  mitQ  set  aside.— If  a  motion  is  heard  on  Inanffident  notice, 

or,  on  defective  papera,  I     ■    -■  

void  and  will  be  bindini 
1  Coda  Rep.  N.  3.  80). 

1.  Stay  of  proceeding  nntll  motion  deolded..!- Where  there  is  a  stay  of 
proceedings  until  the  decision  of  a  motion  and  on  dedding  the  motion  the 
stay  is  oSered  to  be  continued,  Uka  opposite  party  cannot  take  any  Uep 
intermediate  tlie  dedslon  and  tha  service  of  the  order  iWama  t.  Wend^  18 
Abb.  187). 

m.  Order  by  dttfanlL- Where  a  motion  is  noticed  for  a  day  oat  of  an  ap- 
pointed term,  it  must  be  brought  on  on  tlie  day  specified.  And  where  t^ 
moying  party  does  not  appear  en  that  day,  lie  is  not  entitled  to  his  motion  by 


DiclizedbyGoOgle 


774  Honone  akd  [g  100. 

A  HotloB  papeta  to  IM  filed.— It  la  the  dnW  of  tbe  nepeetiva  fttlanen  to 
fllo  tlia  papen  used  b;  them,  oa  a  moUon  (Srav  T-  -&<*»«,  8  How.  S7B :  1 
Code  Rep.  ti;  Bole  8). 


if  the  the  notice  of  motloii  does  not  Btate  that  costs  will  be  asked  for,  but  that 
the  PUV  will  apply  "  for  auch  o'her  and  Itrther  order  as  the  court  may  deem 
proper,  it  would  be  deemed  irTegular  to  take  bj  de&ult  an  order  for  the 
relief  aaked  for  U((A  costa  Uforthmp  t.  Van  Dmum,  3  Code  Bep.  140 ;  6  How. 
lU).  And  in  the  court  of  appeals,  an  order  \Ti11  not  be  permitted  to  be  taken 
by  defiuill,  whirfi  interferes  with  the  power  of  the  court  in  coatroUhtg  the 
calendar  (Cnu'nr.  Bi»iB%,4now.  70).  And  even  if  no  one  appears  to  oppose,  jet 
if  the  serrjce  or  proof  of  service,  is  tnaufflcient,  the  court  will  denr  the  motion 
(8  Calnes  R  B8). 

h.  PiellwilnaTy  oldeotlOQ- — If  It  Is  intended  to  take  any  objections,  to  a 
motion  of  a  merely  technical  character,  they  should  be  raiscxl  before  the  mer- 
it* of  the  motion  nre  eone  into ;  otherwise  they  will  bo  conddered  as  w^vmI 
(B  Calnes'  R.  IOC  i  16  How.  271). 

A  Afidavita  on  motloo.— Where  papers  have  been  serred  for  a  motion, 
■njd  that  motion  is  abandoo^d,  tlie  moving  party  may  serve  a  ftvsh  notice, 
stating  therein  that  the  motion  will  be  mtule  on  the  papers  already  lerved, 
intelligibly  referring  \a  them,  and  in  tliut  chbo  such  papen  may  be  read  aa  the 
MGOnd  motion  ( Van  BeUtuyaen  v.  BleMnt,  14  How.  7^,  and  although  a  party 
nif'''"g  a  motion  is  not  ordinarily  allowed  to  read  affidavits  in  support  (X  his 
moUon,  copies  of  which  have  not  been  served,  yet  in  cases  where  aMdavita 
read  in  opposing  a  motion  introduce  new  matter  which  may  operate  as  a  sur- 
prise upon  the  moving  patty,  he  ia  sometimes  allowed  to  Rave  the  motion  stand 
OVM  for  the  piirpoee  of  obtaining  afBdavita  to  contradict  or  explain  the  new 
matter  allied,  espedaliy  when  the  new  matter  cbargefi  the  moving  party  with 
bad  bith  (Sehermerhara  v.  Van  Vortt,  1  Code  Rep.  N.  S.  400). 

d.  Bxtant  Of  rellefon  motion. — Where  a  party,  in  his  notice  of  motion 
served  on  the  adverse  party,  aalis  for  a  specific  relief  or  for  such  other  or  flir- 
ther  order  aa  may  be  just,  the  court  may  afford  any  relirfcumpatible  with  the 
ftcts  of  the  case  presented  (I%«i1«ipbr.  7>mwr,l  Gal.  Rep.  1 63).  Where  the 
notice  of  motion  waa  to  dissolve  the  injunction,  "and  for  other  and  further 
relief,"  dte.,  and  the  moUon  was  denied  at  apectal  term,  the  general  term  on 
^)peal  ordered  a  new  defendant  to  be  joined  in  the  action,  and  it  was  h^d 
th^  Boch  order  was  authorized  by  the  prayer  for  otlier  relief  {Martin  t. 
Xaiuvte.  2  Abb.  390 ;  and  aea  Mann  v.  Brmkt,  7  How.  457).  It  is  irregular  to 
mnt  affirmative  relief  to  a  party  oppoung  a  motion,  upon  matters  appearing 
In  the  opposine  papers,  which  the  moving  party  lias  no  opportunity  to  answer 
[Qartie  v.  8/i^atm,  a  Balrb.  333).  On  a  motion  the  court  may  grant  the  applica- 
tion in  part  and  deny  it  in  part  {Dt  Sanle*  v.  8«arU,  11  How.  477). 

s.  On  motion  to  vacate  an  ex  parU  order  granting  a  stay  fbr  more  than 
twenty  days,  the  court  may  order  a  stay  {Ciumpha  v.  WhtUng,  10  Abb.  448). 

/.  Facta  occurring  pending  a  motion  held  not  to  control  the  dedaian  of  th« 
moticai  {Biffaey  v.  liiUmadge,  IT  How.  65S). 

g.  Amending  moving  papera.— An  opposing  party  is  sometunea  allowed 
to  amend  a  deCect  in  bis  proceedinEB,  without  being  put  to  a  motiMi  on  hla 
part  But  this  may  be  allowed  onlv  in  cases  where  the  court  can  see,  &«m 
the  nature  of  the  case,  that  no  valia  objection  can  be  made  to  the  amendment 
In  case  a  motion  is  specifically  made  for  that  purpose.  (i&.)  And  where, 
after  a  motion  had  been  heard  and  decided,  it  appeared  that  the  affidavit  used 
to  oppose  ihd  not  coDtaIn  any  j  urat  or  signature  of  any  officer  l>efore  whom 
•worn,  leave  was  gnnUid  to  the  party  t«  rs-swear  the  affidavit  (8  How.  187, 

POU). 
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a.  RenawlDg  motion. — A  epedal  motion  cannot  be  renewed  wItlioQt  leave 
of  Uie  court  for  Oiat  purpoae  obtained  (Hitehm  y.  Atkn,  12  Wend,  390 ;  DoSfiu 
V.  FtoicA,  S  HUl,  493 ;  ASen  v.  QSibt.  13  Wend  302  ;  Tf(Jfe(  7.  l/byenceather,  1 
Barb.  73 ;  Bellinger  t.  Marlindale.  8  Hon.  118 ;  Bovmuzn  v.  SMden,  S  Sand. 
657  J  Catnealt  v.  Bn/ant,  i  Abb.  403 ;  Snyder  v.  tKAite,  6  How.  321 ;  Milli  v. 
TAurO]/,  11  How.  114 ;  Rule  28,  and  see  ante,  p.  -106,  d).  A  party  cannot,  by 
omitting  lo  enter  the  order,  oblain  a  ri^ht  to  renew  a  motion  IPxi  r.  Coaen- 
Jtown,  ll  Abb.  66).  It  is  discretionary  with  the  eourt  to  allow  a  renewal  of  a 
motion,  on  the  same  or  additional  papers,  and  its  decision  will  not  be  reviewed 
onappeal(A'Ut«v.  .VunnM,  12  Abb.  357),  A  motion  denied  on  a  preiiminazy 
objection  may  be  allowed  to  be  renewed  on  tbe  meriu  {Marvin  v.  Leicii,  13 
Abb.  482).  But  leave  will  not  be  given  to  renew  a  motion  to  enable  a  party  to 
Insist  on  (acts  known  to  bim,  but  not  insisted  upon  at  the  hearing  of  the  orig< 
fatal  motion  {FaOiaan  v.  Bacon.  13  Abb.  142 ;  21  How.  478,  and  see  SehUmitur 
T.  MyeriUin,  19  How.  413 ;  Loveit  v.  Martin,  12  Abb.  178). 

b.  Condltloiial  order. — See  Rule  07.  Where  an  order  is  granted  on  a  con- 
dition, the  condition  must  be  perfurmed  within  twentv-iour  hours,  unless 
othenv-ise  expressed  in  the  order  [Sainn  v.  Johnton,  1  Cow.  431).  An  order 
granted  on  payment  of  costs  Is  a  conditional  order,  and  it  is  of  no  force  usleaa 
Uia  costs  be  paid  Instanter,  t.  e  within  twenty-fonr  hours ;  and  the  party  who 
la  to  pay  costs  must  seek  out  the  other  party  to  mahe  a  tender  of  the  costs  ^ 
Johns.  373 ;  S  Paige,  S3 ;  1  How.  T).  And  be  must,  at  his  peril,  lake  notice  of 
the  order  of  the  court,  without  waiting  to  be  served  with  a  copy  of  tlie  order 
{  WMnk  V.  BenmeJc.  23  Wend.  608).  And  if  the  party  neglect  to  pay  the  coal* 
on  demand,  the  other  party  mayproceed  as  if  no  such  order  bad  been  made 
(Fugdey  v.  Van.  Allen,  8  Johns.  373).  But  where  an  order  requires  an  act  to  bo 
done,  sjid  costs  to  tje  paid,  the  payment  of  costs  Is  not  a  condition  precedent 
to  tlie  doin^  the  act  {Sfarlenanl  v.  Piiirman,  4  Sand.  647  ;  Rule  23 ;  and  see 
J'brd  V.  Saeid,  1  Bosw.  669).  And  where  a  party  is  relieved  against  a  regular 
order  on  certain  specified  terms,  it  is  the  duty  of  tbe  party  applying  for  such 
relief  to  draw  up  and  enter  the  order  granting  the  same,  without  unreasonable 
delay,  and  if  he  neglects  to  do  so,  the  adverse  party  upon  dling  an  affidavit 
showing  such  uegiect.  and  that  tlie  terms  on  which  relief  was  to  be  granted 
have  not  been  complied  with,  may  proceed  to  carry  into  etfcct  the  origiiial 
order  without  entering  an  order  upon  the  application  for  relief  against  it  {Hoff- 
man V.  Tredwell,  5  Paige,  83).  When  a  party  obtains  an  order  to  be  relieved 
on  terms  against  a  regular  order,  be  must  seek  out  the  Attomeys  of  the  adverse 
party,  and  perform,  or  offer  to  perform  Bach  terms,  or  he  will  lose  the  benefit 
of  the  order.    {Id.) 

a.  Chamber  order  nftar  order  of  the  oonrt. — After  an  order  of  a  court  in  a 
cause,  a  further  order  of  a  Judge  as  chambers  on  the  same  subject  la  irtegular 
(SUinibary  v.  Dardi.  1  Johns.  C.  39fl). 

d.  Entitling  order.— The  entitling  an  order  as  granted  at  a  special  term, 
which  by  law  may  be  made  by  ajudge  out  of  court  only,  or  the  makinn^  such 
order  by  a  judge  when  Bitting  at  a  special  term,  instead  of  when  sitting  at 
chambers,  will  not  vitiate  the  order  [In  l/t^  matter  of  Ui«  Knickerbocker  Bank,  19 
Barb.  603-,  and  see  Dnuer  f.  Van  Pdt,  15  How.  Vt,  andS  Abb.  GSi  10 
Bow.  435). 

e,  Entry  of  order. — Neither  party  can  have  any  benefit  ft«m  a  decision  of 
the  court  nnlil  the  order  upon  such  deciwon  is  drawn  up  and  entered  {anie,  p. 
S84.  a).  And  it  Is  the  duty  of  the  prevailing  party  to  see  that  tbe  order  conforms 
to  the  deciwon  {Savoft  v.  Belgea.  1  Code  R  42  ^  8  How.  270 ;  La  Forge  v.  Van 
Wagenen,  14  How.  G7J.  The  order  should  be  dated  as  of  the  day  it  is  actually 
entered.  But  where  it  U  dated  as  of  the  day  the  decision  was  made,  the  party 
entering  cannot  afterwards  object  to  It  on  that  ground.  U  tbe  party  entitled 
to  draw  up  the  order  neglects  to  enter  it  for  twenty-four  hours  after  the  decis- 
ion is  made,  any  other  party  interested  in  the  entry  of  the  order,  may  enter 
iL  Where  an  order  la  special  in  its  provisions  the  party  entitled  to  draw  up 
the  same  should  submit  a  copy  of  the  proposed  order  to  the  itdverse  party,  to 
that  he  may  propose  amendments  {fVAttitey  v.  Belden,  4  Pai^e,  140).  [In  the 
Superior  Court  of  New  Torlc  city,  where  an  order  Is  enteredai;  j»r{«,  and  the 
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opposite  partr  Is  dluctlsfled  with  It,  be  m&r  on  a  notice  of  two  dsys  bsvF  s 
K-aettlemeot]  Bee,  anU,  p.  S8T,  e).  If  the  Buccewftil  party  does  not  enter  tfae 
order,  the  □naucceasfhl  p&rty  tnaj  do  bo,  in  order  to  appe&l  {Ptet  y.  CototjJuivc.%, 
U  Abb.  M 1  and  »ee  ante,  p.  MS,  by 

a.  Order,  to  what  time  It  relate*. — Tha  court  nern  allows  &  party  to  be 
prejudiced  by  its  own  delay.  And  where  the  court  delays  announcing  its  de- 
cision on  a  motion,  the  decision  when  mada  relates  back  to  the  time  when  ihe 
motion  wu  made,  and  any  proceedings  talien  intermediate  the  making  lbs 
■notion  and  Ibc  announcement  of  the  decision  will  be  at  Ihe  risk  of  tmnng 
them  set  aside  if  conflicting  with  the  deci^on.  Thus,  where  a  defendant 
moTe<l  on  the  29lli  of  January  to  cliange  the  place  of  Irial,  and  Ihe  dedsion 
~;rantiDj;  his  motion  was  not  announced  till  the  24th  of  February,  Ihe  plaintiff 


S 


H  aside  (Wilton  v.  HenrUrxm,  IS  IIow.  90). 
b.  Void  order. — An  order  returnable  on  a  Sunday  ia  void  {Arctic  yire  Iiu. 
Co.  T.  Uida,  T  Abb.  204).     And,  mmblt,  so  is  an  order  made  on  a  motion  in  tfae 
wrong  county  {Neirmmb  r.  Eeed,  14  IIow.  100 ;  and  Bee  13  id.  ST4 ;  G  id.  S67 ; 
S  Code  R  7Q ;  10  How,  424). 

e.  Denying  moUoD,  on  party  rehislng;  to  be  ^nunined  orally. — A  Judge 
before  whom  a  motion  is  heard  at  special  term  cannot  direct  the  responding 
party  lo  appear  before  him  and  be  eiamined  orally  touching  the  mailers  or 
net  InTolved  in  the  controversy,  and  upon  his  refVialng  lo  aubmit  to  such  exam- 
ination, determine  the  motion  against  him  for  that  cause  (Meyer  v.  LerU,  7  Abb. 
325;  reverBinglSBarb.S3S:  xee  now,  g  401). 

(i.  Referenoe  on  motton. — It  seema  that  if  the  atBdaritson  a  motion  are  not 
sufficiently  dcflnite,  the  court  should  order  a  reference  to  aGc«nain  and  report 
the  tact«  (Id.  :  and  see,  anU,  p.  493,  e). 
t.  Commliaion  to  azamlnB  irltTinaini.  on  a  maUoD.— See  a>U«,  p.  7!t7,  g. 

f.  Barring  copy  pIsadingB. — When  a  motion  is  to  be  heard  on  the  pleadings 
It  ia  not  necessary  lo  serve  a  copy  of  suc^  pleadings  (NmetiHty  v.  Seitbury,  S 
How.  182). 

g.  Copies  of  pleadings  served  on  Ihe  adverse  party  sbonld  be  perfect  oa^tet. 
Including  signatures.  Jurat,  Ac.,  and  Ihe  party  served  has  a  right  to  presume 
that  the  copy  pleading  served  ia  a  (N>rt«ci  copy.  But  where  the  original  Is 
coirecl  and  the  copy  defective,  the  party  serving  tlie  copy  may  be  allowed  to 

1_^ J   of  costs  occaaionett  by  the  irregularity 


the  party  obtaiiiLDg  il  ia  entitled  to  open  and  close  the  ar^ment  (.Vl  f.  if 
llariein  S,  li.  Co,  v.  Commitiimen  tf  MetropoUlan  PoUcr,  1  nilton,  562). 

i.  Ottjeotlon  to  oomplaiut  on  motiaii. — The  court  will  not  as  a  general  mle, 
on  an  interlocutory  motion  made  by  the  plainti^  after  issue  Joined,  con»der 
the  objection  that  the  complaint  does  not  slate  facts  sufficient  to  constitute  a 
cause  of  action  (BanJa  v.  ifaAm;  2  Bosw.  691). 

J.  Impeaohiog  a  deponent  on  a  motloa. — The  character  of  the  deponent 
In  an  affidavit  uaed  on  a  motirm  may  be  impeached,  by  affidavit,  but  the  oppo- 
site party  sliould  be  otfordcd  an  opportunity  to  rebut  such  impeachment  (see, 
rrancitv.Chure/t.ClMke.i75;  MerrUt  v.  Baker,  U  How.  459;  CUrktY. Pratt, 
S  Cai.  13S ;  and  contra,  Odlm  v.  Kearny,  2  Cow.  520). 

k.  CoBta  on  a  motion.— Costa  of  a  motion  are  not  given  on  a  moti<wi  behig 
granted  by  defoult,  unless  asked  for  In  the  notice  of  motion  or  order  to  show 
cause  (Banta  v.  Marcellut,  9  Barb.  374).  But  if  the  oppowle  party  appears  and 
litigates  the  motion,  costs  are  In  the  discretion  of  the  court  whether  asked  for 
by  the  notice  or  not  (Banta  v.  JUartMut,  2  Barb.  g74). 

1.  Where  a  motion  wasgranted  in  part  and  denied  in  part  no  costs  were 
allowed  to  cither  party  ( Corbin  v.  George,  2  Abb.  46S), 

m.  Coats  denied  where  the  moving  party  asked  for  more  than  ha  was  tSDii- 
tied  to  (Whipple  v.  WmUau,  4  How.  29). 
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s  allowed  to  either  ((TAopnum  t.  Lrniwn, 

0.  Coats  to'  Abide  erent  {JohTum  t.  JiUott,  T  Hov.  48S]. 

d.  Uotlona  denied  with  costs,  because  the  movtnE  papers  did  not  Btftte  the 
Irragiilarltiea  complained  of  (ftrtinj  v.  Mead,  33  How,  476 :  SeloMr  v.  ITaria. 

aa  How.  iTj). 

a.  Motion  hi  set  aside  proceedings  becanse  the  folios  not  marked  denied 
with  costs,  the  moTlna*  papers  not  haTine  the  folios  marked  {SamiT  t.  Se/ioon- 
mni»r,  8  How.  198). 

/.  Sanloa  oT  ordM  —An  order  entered  with  the  cleft  is  properlj  seired  by 
delivering  a  copy  uid  ttt  the  aame  time  showing  a  certif  ed  copy  {Smith  t. 
&™M,  33  How.lk). 

g.  One  appeal  from  two  orders. — Where  two  orders  are  made  and  entered 
in  a  cause  on  the  same  day,  one  of  which  substantially  embraces  the  other, 
and  the  opposite  party  appeals  from  both  orders,  he  may  do  bo  in  one  appeal 
lOregorn  v.  Dodge,  S  Paige,  SO ;  and  see  TM  t.  Thomat,  IS  How.  316). 

A.  Hotlana  In  tha  Btq>etlor  ocnirt.— The  practice  of  the  superior  court  as  to 
granting  motions  by  de&ull,  was  stated  by  Bosworlh,  J.  {0<^  v.  Laekey,  13 
How.  3O0;  4  Duer,  878;  3  Abb.  158),  aa  follows:  ExparU  orders  may  ba 
granted  by  any  judge  of  the  court,  wherever  he  may  be  found  within  the  ter- 
ritorial limits  m  which  he  is  authorized  io  do  official  acts.  Motions  upon 
notice,  or  orders  to  ahow  cause  can  be  moved  in  vaeatitm,  in  the  alisence  of 
the  adverse  party,  only  before  the  justice  who  sits  at  chambers,  on  the  day  for 
which  the  nntice  is  given  or  the  order  to  show  canse  is  returnable.  Defaults 
for  not  making  such  motions  can  be  moved  before  snch  Justice  only,  Cham- 
Ijers  during  vaeation  is  regularly  held  in  the  general-lerm  room.  During  term 
Umt,  motions  on  notice  and  orders  to  show  cause,  in  the  absence  of  the  oppos- 
ing attnmey  or  counsel,.can  be  moved  only  Itefore  the  justice  who  holds  the 
^Saial  tfrm.  Motions  to  discbarge  such  notices  or  orders  to  show  cause,  on 
account  of  the  default  of  the  parw  serving  them  to  bring  them  on,  can  be 
made  before  such  Justice  only.     Wben  the  utlonieys  or  counsel  of  both  parties 


But  there  is  but  one  place  where  deiaulls  can  be  taken  on  the  biiure  of  the 
attorney  serving  a  notice  or  order  to  show  cause  to  bring  on  his  motion,  or  on 
the  foilure  of  the  attorney  on  whom  it  Is  served,  to  appear  and  oppose. 

See,  ante,  g  37,  and  note  thereto. 

i.  Deoislon  on  a  demurrer. — (Bee  ante,  p.  684,  &)  [Thededsionof  the  court 
allowing  or  overruling  a  demurrer,  is  in  the  form  of  an  order  for  jiuigment,  in 
all  cases,  whether  it  givea  leave  to  amend  or  not.  That  order  for  judgment  is 
appaalalile,  and  is  tolie  appealed  tVom  as  any  other  order.  Of  course,  it  must 
be  so  appealed  from  while  it  rnmainsan  order,  for  after  ajudgment  is  entered, 
it  becomes  merged  in  the  Judgment ;  an  appeal  from  the  order  woold  then  be 
fiitile  and  irregular.  The  appeal  muat  be  from  the  Judgment.  This  is  the 
result  of  the  decisions  (see  fiwiv.  Tumer,  SDuer,  684;  13  How.  183;  8  Abb. 
«85;PAtppiv.  FanGrft.  4Abb.  90;16How.  110;  /na  v.  Jfifcr,  18  Barb.  197; 
S^TwMs  V.  i-Vesmnn,  4  Sand,  703 ;  BenOey  v.  Jonet,  8  Code  B.  87 ;  4  How.  336 ; 
iTtnp  V.  Stafford,  S  How.  80 ;  Wood  v.  Lambert,  1  Code  R  N.  8  314 ;  8  Sand,  734 ; 
Dnimmond  v.  Humoti,  8  How.  347 ;  1  Duer,  683 ;  IMph  v.  White.  8  How.  375; 
iffwii  T.  Aei^er,  8  How.  414).  If  the  demurrer  is  on  to  the  whole  pleading,  and 
the  decision  reserves  no  leave  to  amend,  norgrantsftstay  of  proceedings,  then, 
as  an  appeal  from  the  decifuon  as  an  order  Is  not  a  stay  of  the  proceedings 
(ante,  p.  685,  i),  there  is  nothing  lo  prevent  the  succesafui  party  entering  a  Judg- 
ment on  the  decision  in  his  favor,  and  forcing  the  opposite  party  to  review  llie 
deciMon,  ifat  all,  by  an  appeal  from  tUe  judgment.  If  an  appeal  be  taken  to 
the  geneml  term,  ftnm  a  decision  on  a  demurrer,  as  an  appeal  from  an  order, 
and  the  general  term  affirms  such  decision,  and  Judgment  is  thereupon  entered, 
the  cause  must,  in  all  cases,  be  again  brought  before  the  general  term,  on  an 
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■ppal  frote  the  ladgment,  betan  It  can  be  rapealed  to  the  court  of  appeal* 
■ee  BeOiiter  Ba^  v.  Y<nl,  IG  N.  Y.  B98). 

a,  DooMoa  oa  •  T"^*"'  under  Mcdon  247. — The  dedsion  of  a  Jadge  at 
chambeiB,  under  secUon  847,  holdioe  an  answer  frivoloug  and  ordering  jodg- 
ment  for  the  plaintiff;  ia  im  t/riwi  Wat  B.  B.  Co.  v.  KaririffAt,  10  Huw.  457 ; 
OoiOd  T.  GarperUer,  7  id.  9^  In  other  cases  tt  has  been  held  that  a  decision 
on  an  application  under  section  347  la  ajudgment,  and  must  be  appealed  ftam 
as  a  Judament  {Btnileg  y.  Jorui.  8  Code  Itop.  87 ;  4  How.  835 ;  Dormtt  y.  UUUr, 
8  Code  Rep.  341;  King  y.  Stafford,  S  How.  30;  So&«r<f  t.  Uorriton.t  id.  396; 
Zaunno«T.  Zlant,  ld.3S4;  Hall y.8mitk,%iA.  ISO;  JTarfinT.faiHWM,  S  Abbt 
B90 ;  Bntcs  y.  Pinkneg,  8  How.  S&7).  Where  a  motion  for  judgment  upon  a 
demurrer  as  frivolous  was  granted,  witii  leare  Co  defendant  to  answer  in  two 
davB,  the  defendant  appeal^  fittia  the  decieion  to  the  general  term,  as  ftfsa  an 
order, — h^d  ttj  the  N.  Y.  Com.  Pleia,  at  general  term,  that  he  might  do  so 
(Ltt  y.  AiiuUe,  4  Abb.  90,  iu)le,  and  id  4K1 1  see  mpra,  and  onto,  p.  674,  (•). 

b.  DinniHal  of  oooiplalnt. — The  dismissal  of  the  compl^nt  for  not  pro- 
ceedmg  in  the  action,  la  AJvOffmeiU  ( TiUtpough  v.  Diek,  8  How.  83)  [DoubtAU]. 


Is  not  a  Judgment  (i>uan«  v.  JVortA^m  A  A  Cb.  4  How.  864). 
See  nota  to  tabdiviMcn  6  of  secUon  807. 


§401.  [358  to  862.]  (AmM  1849,1852,  1858,  1859,  1862). 
If^finitum  of  a  motum.  Motions,  how  arid  where  made. 
Motions  Ml  the  first  district.  Stay  of  proceedings.  Co  mpelling 
parties  to  testify. 

(1.)  Aq  application  for  an  order  is  a  motion. 

(2.)  Motions  maj  be  made,  in  the  first  judicial  district,  to  a 
jadgd  or  justice  out  of  court,  except  for  a  sew  trial  on  th« 
merits. 

(3.)  Orders  made  out  of  conrt,  withoQt  notice,  ma^  be  made 
by  any  judge  of  the  court,  in  any  part  of  the  State ;  and  they 
may  also  be  made  by  a  county  judge  of  the  conoty  where  the 
action  is  triable,  or  by  the  county  judge  of  the  county  in  which 
the  attorney  for  the  moving  party  resides,  except  to  stay  pro- 
ceedings after  verdict. 

(4.)  Motions  upon  notice  must  be  made  within  the  district  in 
which  the  action  is  triable,  or  in  a  county  adjoining  that  in 
which  it  is  triable ;  except  that  where  Uie  action  is  triable  in 
the  first  judicial  district,  the  motion  must  be  made  therein,  and 
no  motion  upon  notice  can  be  made  iu  the  first  judicial  district, 
in  an  action  triable  elsewhere. 

(5.)  In  all  the  districts,  a  motion  to  vacate  or  modify  a  pro- 
visional remedy,  and  an  appeal  from  an  order  allowing  a  pro- 
visional remedy,  shall  have  preference  over  all  other  motions. 

(6.)  No  order  to  stay  proceedings  for  a  longer  time  than 
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twenty  daja  shall  be  granted  b;  a  jndge  ont  c^  coart,  except 
npon  preriouB  aotice  to  the  adverse  party. 

(7.)  Wben  any  party  intends  to  make  or  oppose  a  motioQ  in 
any  court  of  record,  and  it  shall  be  necessary  for  him  to  have 
the  affidavit  of  any  person  who  shall  have  refused  to  make  the 
■ame,  sach  court  may,  by  order,  appoint  a  referee  to  take  the 
afiSdavit  or  deposition  of  anch  person.  Sach  person  may  be 
subpoenaed  and  compelled  to  attend  and  make  an  affidavit 
before  sach  referee,  the  same  as  before  a  referee  to  whom  it  la 
referred  to  try  an  issne.  And  the  fees  of  sach  referee  for  sach 
service  shall  be  three  dollars  per  day. 

a.  This  eectton  (401)  does  not  applj  to  lults  ezisting  at  the  time  of  tbe  pas- 
Bsge  or  the  code,  not  to  a  special  statnlory  procedine  (/»  He  HieJit  WiU,  5 
How.  S16 ;  2  Code  Bep.  138 ;  Broekuaj/  v.  JeuOt,  16  Bart).  S»0 ;  FsU«  r.  Jonst^ 


a  Abb.  20). 

b.  SubdlvlBlon  1.  Wbat  la  a  motion  7 — The  foltowins  applioationH  to 
the  court  have  been  held  to  be  motions:  Ayplicatloa  for  a  commiasion 
iBrain  v.  Voorhies,  S8  Barb.  127 ;  13  How.  180) ;  an  appeal  pursuant  (o  g  S49 
{Savage  t.  Barrow,  3  Code  R.  67) :  an  application  pursuant  l«  eectkin  947 
iBoberav.  Clarkf.V)  How.  41S:  9<nild  v.  CaTpeniar,  7  iti  BQ;  see,  however, 
IJottMy.Benas,  3  CoAeKZT;  4  How.  835;  King  v,  Stafford,  5  id.  80J;  an 
application  Tor  a  rehearing  at  general  term  by  way  of  appeal  &om  a  single 
Judge  (Fan  Wyek  v.  ABiger,  1  Code  R  68).  But  the  application  lo  have  costa 
of  appeal  &om  a  surrogate's  decree  taxed  is  not  a  motion  (Broekieaj/  v.  JmMlt, 
16  Barb.  SW ;  and  ew,  ante,  p.  S20,>.) 

d.  Snbdlvialoii  2.— This  applies  to  all  motion),  esc^t  the  one  excepted, 
"  therefore  an  order  for  the  appointment  of  a  guardian  in  partition  may  be 
made  by  a  Judge  at  cbamtiers ''  {Ditbrow  v.  Foigtr,  G  Abb.  64 ;  and  see,  ante, 
•ectloaS7. 

d.  Subdlvlalaii  £— The  term  "the  ermrt"  means  the  court  In  which  the 
acUon  is  pending  {Mann  t.  Tyler,  1  Code  Rep.  N.  a  883 ;  6  How.  286).  A 
countyjudge  may  make  an  order,  Btuyingproccedings  on  a  judgment  on  the 
report  of  u  referee.  A  report  of  a  referee  is  not  a  verdict  (Otit  v.  Speneer,  8 
Bow.  171).  A  county  judge  before  whom  a  proceeding  supplementary  to  the 
execution  is  pending  caunot  make  an  order  staying  snch  proceeding  (Cfc  ^ 
0«nme  r.  ffpeneer,  IS  How.  412 ;  and  see  id.  14 ;  Oaidd  t.  Ohapiit,  4  How.  186 ; 
and  onle,  147,  a.) 

0.  Bnbdivlslon  4v— In  order  to  authorize  the  court  to  hear  a  motion  tt  Is 
not  neceeaary  to  show  that  it  is  made  in  the  proper  county.  If  uut  thus  made, 
that  fiict  can  be  shown  in  oppo^tiun  to  the  motion,  or  tt  may  fiimish  ground 
fbr  vacating  any  order  taken  by  default  on  such  motion,  and  perhaps  any 
order  on  such  motion  would  be  void  (NeuiamAe  v.  Awd,  14  How.  IM ;  see, 
bowever,  as  to  the  order  being  void,  Bladauar  v.  Van  Inaager,  6  id.  867 ; 
OeUar  t.  O^.  7  id.  265). 

/  The  county  In  which  an  action  Is  triable.  Is  the  county  in  which  the 
venue  is  laid,  that  is,  the  county  nuned  as  place  of  trial  in  the  complaint 
{OotM  T.  Oltapin,  4  How.  165 ;  Canal  ffk  t.  Ilarrie,  1  Abb.  IS2).  The  word 
trials  applies  odIf  to  the  county  named  aa  the  place  of  trial  (Ban^s  v.  Seltten, 
13  How.  163).  Thus  where  the  plaintiff  and  defendant  reside  in  different 
counties  not  adjoining,  and  in  diOerent  judicial  districts  not  adjoining,  and 
the  plaintiff  names  the  county  of  his  residence  as  the  place  of  trial,  that  is  ths 
county  in  which  the  action  is  triable,  until  the  place  of  trial  is  changed  by  an 
order  of  the  court  {Id. ;  B.C.id.  374 ;  Aeldiu  j.  marn*,  8  Abb.  184 ;  Chvibuek 
V.  Mmrifon,  6  How.  867. 
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a.  Where  no  copy  of  the  complaint  hu  been  serred,  uid  no  c(Hii|d^nt 
has  been  filed,  the  defendant,  for  the  purpose  of  moTing,  ii  at  Ubeitj  to  re- 
gard the  couDtj  In  which  the  ButnmouB  etates  the  complaint  will  be  filed, 
■a  the  county  In  which  the  action  1b  triable  {JoAnten  t.  Bryan,  1  Code  Rep 
N.  S.  46 ;  Daviton  r.  AneeU,  18  How.  387).  And  tenMe,  where  no  place  of- 
trial  Ib  named  in  the  complaint,  the  motion  maj  be  made  in  any  div 
trict  within  which  the  acUon  la  prwerlj  triable  (HoUAkia  v.  Crocker,  15  How. 
83B.) 

S.  Hi  -  _ 

of  that  diitrict  wyoioing  Erie  (In^^ehart  t.  JoAnion,  6  How.  80.) 
e.  Orleana  oonnty. — A.11  motions  in  the  eupreme  court,  and  all  mits  and 

Eroceedin^  in  equity  in  Eud  court,  arising  In  ttie  county  of  Orleans,  may  be 
rought  to  a  hrarlng  at  any  special  or  general  term  of  said  court  in  the 
county  uf  Erie,  In  the  same  manner  as  though  the  said  county  of  Erie  was 
adjourning  the  said  county  of  Orleans  (Ijbwh  of  1848,  ch.  35,  p.  47.) 

d.  First  dlatiiot — The  special  or  general  terms  of  the  anpreme  court  in  the 
firat  Judicial  district  have  no  Jurisdiction  to  hear  a  motion  fupon  natice]  in  an 
action  triable  In  another  district  {Barrit  y.  Clark,  10  How.  415 :  CatuU  Bank  v. 
Bnrrit,  Id.  4A2 ;  16  Barb.  687 ;  meekr  t.  MaiOand,  12  How.  35).  An  applica- 
tion for  an  order  of  supersedeaa  (under  2  H.  S,  5S0,  ^  86,  37)  may  be  made  to 
the  Judge  of  the  first  district,  although  the  action  is  triable  elsewhere  (Widlt 
r.  Jonei,  2  Abb.  20).  It  is  not  a  case  governed  by  section  401  (id.,-  and  see 
)r(Mfv..8luT^,13How.]80i  Cunnin^uim  v.  It'tiiinf ,  S  Abb.  413). 

«.  Bubdlvialon  6.— No  Judge  has  the  right  arbitrarily  to  make  an  ex-parle 
order  staying  proceedings  m  an  action  for  a  given  period,  or  twenty  daya  (§  401; 

Mat  V.  TAif-'-  "  "—  ""    "" ■-— '^  -' '- — ■'•  •■'- 


ThuTtby,  11  How.  1141.    The  b 
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8  How.  887) ;  and  in  SiOf  v.  Woodin  (8  id.  3o0),  the  same  judge  (Har  , 
that  an  order  to  stay  proceedingg,  to  render  it  effectual,  must  be  accompanied 
by  a  notice  of  motion.  An  order  to  stay  proceedinza  for  a  given  number  of 
days  is  never  proper.  It  should  always  be  limited  oy  a  time  when  the  party 
can  make  application  for  the  relief  ho  seeks.  Whether  an  ex-parlt  order  of  a 
Judge  at  chambers  staying  proceedings  until  (he  decision  of  an  appeal  is  valid, 
although  the  eSect  of  the  order  must  be  to  create  a  slay  for  more  than  twenty 
days  {LoUimer  v.  Lord,  4  E.  D.  Smith,  184).  Held  it  Is  not  valid  {Steam  Nat. 
Co.  f.  Weed,  8  How.  40 ;  contra,  of  an  order  made  by  the  court  {Harrit  v. 
Clari,  10  How.  481).  In  one  case  {Langdan  v.  WUhie,  1  Code  Rep.  N.  8. 10), 
it  was  held  by  King,  J.,  that,  aeveral  orders  each  staying  the  proceedings  for 
less  than  twenty^  days,  but  coUeclivelymore  than  twenty  days,  might  be  made. 
That  case  was  cited  in  the  superior  court ;  and  per  Duer,  J..  "  I  cannot  follow 
the  decision  that  has  been  cited ;  the  meaning  of  the  code  is  [bat  there  stisll 
be  no  Blay  of  proceedings  beyond  twentv  days,  except  upon  notice  to  the 
adverse  parly  i  and  whether  a  stj>y  esceeding  the  time  limited  be  granted  by 
a  single  order  or  by  successive  orders,  is  immuterial.  The  inlenl  of  the  pro- 
vision is  as  muc^  violated  in  the  one  case  as  in  the  other ;  nor  do  tlie  words 
force  us  to  adopt  a  different  construction.  A  second  order  extending  the  stay 
twenty  days  beyond  the  twenty  Ural  allowed,  la  as  truly  an  order  (o  stay  pro. 
ceedings  for  a  longer  time  than  the  code  permits,  as  a  single  order  for  forty 
days"  (.Inon.  6  Sand.  656);  Xarmn  y.  Leait.  12  Abb.  482  j  and  In  8aia  v. 
Woodin  (8  How.  S49),  where  a  defendant  obtained  two  consecutive  ei-narte 
orders,  dmply  "  thai  the  plaintiff's  proceedings  be  stayed  twenh'  days,  an 
applying  ex-parte  for  a  third  order  to  the  iltte  effect,  Harris,  J.,  observed, 
"  Buch  practice  is  a  clear  violation  of  the  tpirii  if  not  the  letter  of  section  401. 
The  obvious  intention  of  the  legislature  was  that  the  power  of  a  Judice  lo 
arrest  the  proceedings  of  a  party  by  an  ex-parie  order  should  bo  limited  lo 
twenty  days.  To  eftct  a  stay  for  a  longer  time  by  a  series  of  order.,  each  by 
Itself  wlthm  the  statutory  limit,  but  in  Uie  a^^ngate  exceeding  tlta'  Umit,  b 
but  an  nwniin  of  the  statute.  It  is  but  an  attempt  to  accomplish  indirectly 
what  could  not  be  done  direcUy." 
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a.  An  order  exteadine  the  time  to  tnAke  a  case  or  exceptions  is  not  ptr  m  a 
st»  of  proceedingH,  ana  thU  clauEe  of  the  section  does  not  applj  to  auch  an 
order  (Thmpmin  i.  BlaneJiard.  1  Code  Rep.  100 ;  Bvf  v.  Bennetl,  2  lb.  189 ; 
Adamt  v.  Saga,  IS  How.  18 ;  uid  see  SaBs  v.  Butter,  27  How.  IBS). 

b.  An  order  extending  the  time  to  answer  was  held  not  to  be  a  Btav  of  pro- 
ceedingB  [WSeoek  v.  Ourtii,  1  Code  Rep.  90 ;  Suscm  t.  Laarenet,  10  Abb.  2S9, 


V.  BernieU,  2  Code  Rep.  139) ;  and  in  Traj>er  v.  BUtemaa  (3  Code  Hep.  06), 
where  the  plaintiff  disregarded  the  order  of  the  county  judire  atayinp  the  pro- 
ceedings, ulcr  verdict  and  entered  judgment,  Parker,  J,  held  the  Jadge  bad  no 
power  to  Bta;  the  proceedinea,  and  that  the  plaintiff  waa  not  irreguTar  in  dis- 
regarding  the  order.  An  order  made  out  of  court  and  without  notice,  staying 
proceedings  for  more  than  twenty  days,  is  void  (BaTigi  v.  Stlden,  18  How.  874; 
tee  7  Abb.  80 ;  10  Abb.  448 ;  4  Ilow.  248).  SfiMe,  the  order  ia  good  for  twenty 
daya  {Bang*  v.  SMen,  IS  How.  874). 

d.  The  provision  that  no  order  ataylug  proceedings  for  a  longer  period  than 
twenty  days  shall  be  gmoted  by  ajudge  out  of  contt,  es  parl^  applies  to  the 
case  of  an  order  made  by  a  Judge  sitting  at  chambers  and  holding  special  term 

e  time;  and  an  order  so  made  ax  parit,  staying  proceedings  for  a 

■   ' titled  "  at  chambers,"  will  be  deemed 

aside  (Wood  y.  Kimdaa,  U  Abb.  419 ;  18 
n  setting-  aside  the  order,  will  direct  a 
Slay  of  proceedings  to  allow  the  party  to  renew  his  motion.    (Id.) 

e.  Where  an  order  is  obtabed  ataymg  plaintiiTe  proccediDcn  pending  a  mo- 
tion, the  defendant  is  entitled  to  the  whole  of  the  day  on  which  the  motion  is 
disposed  of  for  taking  the  next  step  In  the  cause,  although  pending  the  stay 
Us  tune  to  take  audi  step  may  have  expired  (see  Vernon  v,  HodglaTM>n,  B  Or. 
H.  A  R  151 ;  1  Tyrw.  &  Qr.  427 ;  4  Dowl.  865). 

/.  Aa  to  taking  depoaitloD  of  a  party  or  witneM  npon  a  motion  see  anU,  page 
789,  If. 

§403.  [363.]    (Am'd  1849.)    Notice  of  motion. 

When  a  notice  of  a  motion  is  necessary,  it  mnst  be  served 
eight  days  before  the  time  appointed  for  the  hearing;  but  the 
court  or  judge  iaa.y,  by  an  order  to  show  canse,  prescribe  a 
sbofter  time. 

S.  A  notice  of  less  than  eight  daya  is  In  the  absence  of  an  order  to  show  csnae 
irregular  (A^^n-i  T.  J/ef^'iofu,  12  Abb.  292 ;  20  Row.  441);  the  objection  to  the 
length  of  the  notice  must  be  made  on  the  hearing  of  tbe  jnotion  ;  it  cannot  be 
insisted  upon  for  the  Srat  time  on  appeal  (16  How.  371). 

A.  An  order  to  show  cause,  returnable  at  special  term,  must  be  gnnted  at 
Special  term,  and  not  by  a  Judge,  and  an  order  to  ahow  cause  returnable  before 
a  Judge  must  be  returnable  before  tbe  Judge  who  mode  it  (ifoa&ivueA  Y.Shrich, 
7  Abb.  70 ;  iferriU  y.  Slocum,  6  How.  050). 

i.  The  granting  an  order  to  show  cause  Is  not  a  matter  of  course  (AndroaOe 
T.  Bourne,  15  How.  75 ;  4  Abb.  440). 

j.  GembU,  this  acction  gires  no  authority  to  shorten  the  notice  of  a  motion, 
pursuant  to  section  2i1(L^»rU  y.  SntiUcer,  1  Abb.  41). 

ncc  sections  412, 418,  Supreme  Court  Rule  4B,  and  Bulea  of  N.  T.  Com. 
Plesfl,  in  Appendix. 
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§  403.  [8M.]  In  aetiont  ia  the  tvpretru  emurt,  eounijf  Judge 
may  euA  at  eKambert,    HU  orders,  hova  reviewed. 

Id  sq  BctioD  in  the  sapreme  coart,  %  connty  judge,  in  addi- 
tibn  to  the  powers  coaferred  upon  liim  by  this  act,  may  ez«r- 
cise,  within  liis  conoty,  the  powere  of  a  judge  of  the  fiapreme 
conrt  at  chambers,  according  to  the  existing  practice,  eseept 
as  otherwise  provided  in  this  act.  And  in  all  cases  where  aa 
order  is  made  by  a  county  judge,  it  may  he  reviewed  in  the 
same  manoer  aa  if.it  had  been  made  by  a  judge  of  the  supreme 
court. 

a.  Ererr  ccmnty  Judge  within  Oib  cooDty  te  wUcli  he  ahalttave  bMn  ejected, 
■haU  have  pswer,  And  it  shall  tw  bis  dutj,  to  perFnrm  all  audi  dalies,  and  to  do 
mil  Buch  acts,  when  not  holding  a  coanty  cmirt,  as  might  have  been  done  uT 
performed,  bfthe  laws  In  force  on  the  I3th  of  Hay,  1847,  by  Uw  jDd|eaarUM 
common  pleaa,  or  bj  anj  one  or  more  of  thrm,  at  chambers  or  otherwiH;,  wban 

DOt  holding  court,  or  "■ ■-'-  •-'—•--' •■■--  ' • "  —  '  — - 

supreme  court,  and  a 
1847,  ch.  470, 1 27). 

b.  Where  the  place  of  trial  mentioned  in  the  compUnt  was  the  cil;  and 
,-..T__*-_.^  __:. ......  _,.. ._  --^'ngshwl  named 

\  ttiA,  ■■  BecUon 
y  judge,  using  tbe  Indefiuhe 
s  what  eottiiiy  Judge  is  intended ;  and  from  IhU 
it  appears  It  must  tie  a  coun^  ]  odge  of  the  count;  in  which  the  action  is  triable ; 
UiBt  being  BO,  the  injunction  order  in  this  case  la  a  nullity"  {Kddg  T.  SnUlli, 
%  Code  Itep.  76 ;  and  see  GhvMuk  j.  Marrum,  6  How.  367). 

e.  A  county  judge  has  no  power  to  hear  a  motion,  as  sudi,  in  an  action 
puidiug  in  the  supreme  coiir  (Merritt  t.  Somm,  3  How.  809 ;  Bogert  t.  M^ 
BOume.  13  Abb.  393 ;  30  How.  441). 

A.  Where  a  conntyjudge  makee  an  order  In  an  action  pending  in  the  supreme 

conrt,  he  acts  as  a  Justice  of  that  court  at  chamtiers,  and  his  orders  are  to  be 

reviewed  In  the  same  manner  as  an  order  at  chambers  (ObnAtu  v.  DutAer,  1 

Code  Rep.  N.  B.  48 ;  S  How.  SM). 

See  Rules  of  New  York  Common  Fleas,  in  Appendix;  and  anb,  p.  700,  & 

§  404.  [S66.]  (Am*d  1849.)  In  ai>genae,  tSse.  of  judge  at 
ehamhera,  motion  may  he  transferred  to  another  judge. 

When  notice  of  a  motion  ia  given,  or  an  order  to  show 
cause  is  returnable  before  a  judge  out  of  court,  and  at  the  time 
filed  for  tlio  motion  he  ia  absent  or  nnable  to  hear  it,  the  same 
may  be  transferred,  by  hie  order,  to  aome  other  judge,  before 
whom  the  motion  might  originally  have  been  made. 

"  In  the  first  district,  all  motions  noticed  fbr  hearing  at  chambeia,  not 
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§  405.]  OBDKss.  783 

*nj  ipedsl  proceeding  atithoiized  bj  anjr  statule  maj  hare  been  commenced, 
and  where  no  exprosa  proTision  U  made  by  law  for  the  continuance  of  each 
proceedinge,  the  game  maybe  conlhiued  by  the  sacceasor  In  ofHce  of  such  offl- 
cer,  or  by  any  other  officer,  readLng  in  the  iame  county,  who  might  have  orig- 
inally instituted  mich  proceedings ;  or  if  there  be  no  such  officer,  then  by  the 
nearest  public  officer  in-  any  other  county  who  might  Ikave  originally  bad  Jnris- 
dlction  of  the  subject,  matler  of  such  proceeding*,  if  such  mnlter  liad  occurred 
or  eiisted  in  his  own  county  (2  R.  8. 284,  §  5 1).  Where  a  proceeding  to  attach  for 
contempt  in  supplementary  proceedingB  is  pending  before  acounly  judge,  and 
be  goes  out  of  office,  suchproceedlngsmay  by  virtue  of  the  above  enactment  bo 
continued  before  hia  successor  IBolUein  t.  Slc«,  24  How.  ISC :  and  see  6MA  t. 
MirmoTi,  2S  M.  T.  155). 

§  405.  [866.]  (Am'd  1849.)  Enlarging  time  for  jyroceed- 
ingg  in  an  action. 

The  time  witiiio  which  anj  proceeding  in  an  action  mast  be 
had,  after  its  comtnencement,  except  the  time  within  which  an 
appeal  muet  be  taken,  may  be  enlarged,  upon  an  affidavit 
ahowlng  gronnds  therefor  by  a  judge  of  the  court,  or  if  the 
action  be  in  the  aapreme  conrt,  hy  a  county  judge.  The  offi* 
davit  or  s  copy  thereof  must  be  served,  witi  a  copy  of  the 
order,  or  the  order  may  be  disregarded. 

a.  This  section  relates  to  the  powers  of  a  Judge  of  the  court  at  chambers, 
and  has  no  application  lo  tbs  nowers  of  the  court  (Marvin,  J,,  Haate  v.  N.  Z. 
Ctnt.  R.  R  a>.  14  How.  430;  Trover  r.  mwmaU,  3  Code  Hep.  87). 

b.  Where  an  act  is  lo  be  done  within  a  certain  time,  in  which  the  concur- 
rence of  the  court  is  necessarr,  and  a  party  has  done  all  that  be  is  required  to 
do  to  obtain  the  decision  of  tne  court,  he  is  not  lo  suffer  throojfh  the  c     -~'~ 


delay ;  and  if  the  court  gives  a  decision  after  the  time  for  doing  the  act  ia 

Eased,  the  derasion  may  &e  entered  up  as  o*  "      '         '      
Te  been  glveu  {Clapp  v.  Qraw*,  9  Abb.  21 


passed,  the  derasion  may  &e  entered  up  as  of  the  time  whan  by  law  it  ought  l« 


r  the  former  practice,  an  order  to  enlam 
Lbly  granted  ex  parte,  and  without  an  affi- 
davit, the  Jud^  who  tried  the  cause  acting  Itoni  his  own  knowledge  of  the 


the  time  to  make  a  case  was  invariably  granted  ex  parte,  and  without  ai 


focts  and  questions  of  law  arising  in  the  case ;  section  40S  allowing  an  order 
to  be  disregarded  unless  the  affidavit  on  which  it  wns  granted,  or  a  copy  there- 
of, be  serv^  with  a  copy  of  the  order,  is  inapplicable  to  an  order  to  enlarge 
the  time  to  make  s,  case,  viJun  tAt  order  ii  graTtted  bt/  tAejvdfft  vho  trisd  Om  eautt 
(Themp*on,Y.  Blanehard,  1  Code  Bep.  105).  But  if  such  an  order  be  made  by 
ajud)^  other  than  thejudse  who  tried  the  cause,  the  requirements  of  sections 
405  and  401,  subd,  3,  mu^t  bo  compiled  with,  and  a  copy  of  the  affidavit  most 
be  served  with  the  order  (iS.;  and  Smojw  t.  Jtelyea,  1  Code  Rep.  43 ;  8  How. 
876 ;  and  see  Adavu  r.  Sage,  13  How.  IS). 

d.  A  Judge  at  chambers  cannot  extend  the  lime  to  make  »  case  after  the  ten 
dajB  have  eicpired.  The  party  mnsC  apply  to  the  court,  on  notice  (Doty  i 
Brmen,  8  How.  375 ;  8  Code  Rep.  8 ;  SMdim  v.  Wood,  14  How.  IB), 

g  oopy  affidavit— The  provision  in  this  section  requiring  the  aT 


davit  on  which  the  order  is  made,  or  a  copv  thereof,  to  be  served  with  a  copy 
of  the  order,  relates  only  to  orders  granted  in  actionsenlarging  the  time  within 
which  any  proceeding  may  be  bad,  and  does  not,  therefore,  apply  lo  an  order 


nnder  section  3B3  (Qrten  v.  BvUard,  8  How.  81S).  Where  a  party  by  mistake 
omits  to  serve  his  opponent  with  the  copy  order,  a  copy  of  the  affidavit  on 
which  the  order  was  granted,  he  is  entitled  to  relief  on  terms  {Quiim  v.  Cam, 
2  HUton,  470). 
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784  Honom  and  obdebs.  [§  105. 

a.  Cbmr  kSUavtt — The  copy  affldaTit  should  Indada  the  dgiutim  and 
lonU  C3  Puge,  280) ;  but  it  Beenu  that  omittiur  to  Inclods  ».  copy  of  the  junri 
in  the  copr  of  affidavit  terred,  doet  not  render  the  proce«diiin  imgolar  (Ora- 
tom  V.  JTcCoun,  1  Cod«  Itep.N.atf;  S  How.  m-,  itoriM- t.  Oufc,  16  Abb. 
88;  40  Bub.  854). 

SeeBuleSa. 


^dbyGoOgle 


%  406.]  BNTiTLtHo  irnDirm. 


Entitling  Affidavits. 

%  406.  [367-]  Eeiating  mits.  Affidavits  d^eetvoet/i/  mU- 
&«d,  valid. 

It  shall  not  be  Decessary  to  entitle  an  affidavit  in  the  action, 
but  an  affidavit  made  witiiont  a  title,  or  with  a  defective  title, 
fihall  be  as  valid  and  effectnal  for  every  purpose,  as  if  it  vere 
duly  entitled,  if  it  intelligibty  refer  to  the  action  or  proceeding 
in  which  it  ie  made. 

a.  Where  «a  affldavit  was  entitled  Bupreme  conrt.  instead  of  court  at  ap- 
peals, the  court  of  appeals  held  it  to  be  defective  {Clickman  v.  Glickmtm,  1 
Corns,  ail). 

b.  An  affidavit  entitled  in  the  "  count;  court,"  for  a  motion  fbr  retazation 
of  costs,  &a,ln  proceedinKs  for  "  forcible  entry  and  detainer,"  commenced  be- 
fore a  coanty  judge,  and  oroHgbt  into  the  supreme  court  by  otrliaraH,  comw 
within  this  section  and  is  sufficient  [People  v.  Towaend,  6  How.  178). 

e.  On  a  motion  to  vacate  an  order,  where  the  affidavits  intelligibly  refer  to 
the  action,  an  objection  thnt  the  affidavits  are  entitled  in  the  wrong  court  will 
be  disregajxled  (Binke  y.  Lacy,  I  Code  Hep.  N.  8.  406  ;  6  How.  108). 

d.  The  entitling  an  affidavit,  made  before  the  action  is  commenced,  in  a  Boit 
(which  under  the  former  practice  was  fatal),  may  now  be  disregarded,  under 
sec  170  of  the  code,  as  not  affecting  the  substantial  rights  of  the  Mverse  partr 
{Pindar  v.  Bl/ick,  2  Code  Bep,  53;  4  How.  95). 

e.  This  section  does  not  apply  to  a  notice  of  motion  (1  Code  Rep.  98),  nor  to 
proceedings  on  mandamus  (x/a  FwrpU  v.  Dikmum,  7  How.  134). 

Bee  anle.  p.  554.  6,  578,/. 

/  The  (ftfaofan  affidavit  embraces  the  name  or  stylo  of  the  cotirt,  as  well  aa 

'■*■ '«  of  the  parties.    Hence  an  error  in  the  name  of  the  court,  when  itb 

tiat  the  opposite  party  has  not  been  misled  by  it,  ia  to  be  dlareearded 
{Bowman  v.  Shddtm^  0  Sand.  eST).    And  where  it  was  oMeat«d  to  an  affidavit 


certain  that  the  opposite  party  has  not  been  misled  by  it,  ia  b 

{Bowman  v.  Shddtm^  0  Sand.  eST).    And  where  it  was  oMeob. .^ 

thai  it  was  entitled  in  the  n^prtmt  instead  of  the  lupmor  conrt,  and  it  n 
admitted  there  was  no  other  suit  between  the  parties,  the  court  s^d,  "  Aa  thla 
Is  the  only  suit  between  the  parties,  the  [daintiff  could  not  have  been  mialed 
by  the  error  in  the  name  of  the  court ;"  ^d  overruled  the  oltJection.    [Jd.) 

g.  Where  a  deponent  ia  a  markaman,  the  fact  of  the  affidavit  having  been 
read  over  to  him,  and  his  understanding  it,  should  be  stated  in  the  ]nnt 
Ifiaynei  v.  PornH,  8  Dowl.  Pra.  Cas.  699). 

h.  Alfldavits  should  contain  a  venue—a  venue  being  an  essential  part  of  an 
affidavit  (eee  Cook  v.  BUiaU,  18  Barb.  408,  and  cases  there  cit«d). 
50 
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OOMPUTlNd  THIS.  r4^7. 


CUAPTSR     X. 

Computation  of  Time. 

%  407.  [368.]     Edttvng  tuila.     Time,  how  eomputed. 

The  time  within  which  «d  act  is  to  be  done,  as  herein 
proTidod,  Bhall  be  computed  by  exclnding  tLe  firet  day,  and 
inelnding  the  last.  If  the  last  day  be  Snaday,  it  ahaU  be  ex- 
clnded. 

a.  In  the  compotation  of  time,  opon  service  of  notice  of  trUI,  (except  when 
the  service  is  b^  mail,  see  %  412),  the  daj  of  service  is  escladed,  and  the  first 
d&j  of  tsrm  is  Included.  This  section  eslabliahea  a  general  nile  in  such,  s 
owe,  notwlthstandiag  the  lonniaoe  In  g  35fl  (E/aloii  v.  ChambeHain,  S  How. 
413;  i>ayim  T.  J/e/nirw,  8  Code  Bep.  IGl  i  S  How.  117;  BmmS  t.  BitKO,  11 
Bwb.9S$. 

e.  A  notice  served  on  Satnnlar  for  Hondav,  is  not  a  nodce  of  two  dxjt 
iWh^iph  v.  Waiiami,  i  How.  28).  Bundn;  should  be  exdoded  in  oanputing 
time,  where  the  notice  is  less  thiin  a  weeic  {lb)  But  see  2  Hill,  375 ;  aad  in 
Eing-y.  iXiu<(j((U;2  Sood.  131)  the  court  said,  "  Wekaow  of  noruleorprincqde 
tij  wMch  Sonday  ia  to  be  excluded  ft-om  the  computation,  where  it  is  an  inter- 
mediate day,  and  we  supposed  the  law  on  the  subject  was  settled.  The  law 
la  established  here,  that  Sunday  must  be  computed,  when  it  is  an  intermediate 
day."  And  see  Mclnlogh  v,  Grerf  Wat.  R.  R.  (1  Hare,  880).  And  per  Hand, 
J.,  "  Hor  is  Sunday  lo  be  excluded  In  the  computation,  except  in  tliose  cases 
where  an  act  is  to  be  peTfonned  wiHiin  a  certain  length  of  time,  and  the  last 
day  for  pertbrmance  fails  on  a  Sunday,  and  not  when  that  day  merely  inter 
Tenes  the  notice  and  the  time  when  an  set  is  to  be  done  on  a  specified  day" 
(Eabm  y.  Chamberlain,  3  How.  413 ;  GampbeU  v.  Inter.  I^e  ^»i  *e.  4  Bosw. 
298;  see  anb  p.  614,  A.  A  notice  served  on  lh«  14lb  S»  the  16tli,  is  a  notice 
of  two  days  (ilii:i  v.  Mander,  19  How.  468 ;  Caluaiia  IvrnpOe  hood  v.  O^ 
vmd,  16  W«nd.  423). 

e.  Where  an  order  was  entered  on  3?lh  of  May.  and  notice  of  appeal  was 
served  on  STtli  of  June,  held  to  be  in  Ume,  that  Is,  witbin  86  days  {OaBl  r. 
fiiuA,  26  How.  IAS). 

A  As  to  computing  time,  see  P/ulim  r.  Doagkm  (11  How.  198) ;  PuBing  t. 
T/it  ftojjfe,  (8  Barb.  384) ;  The  People  y.  Jf.  T.  Cent.  R.  R.  O.  (38  Barb.  284) ; 
and  as  to  not  inetuding  Sunday  In  the  computation  wiien  it  is  the  last  day 
•ee  CamfieB  r.  InJemat.  Ufe  Am.  Bxi.  (4  Bosw.  298). 

e.  The  40Tth  section  preacribes  the  manner  of  computing  time,  in  all  cnset 
where  any  act  is  to  be  done  within  a  limited  time.  That  is,  the  Grat  day  (of 
service)  is  excluded  and  the  last  day  included.  Therefore,  a  five  days'  notice 
served  on  Wednesday  for  the  following  Monday,  ia  a  good  five  days'  notice. 
The  intervening  Sunday  cannot  be  excluded.  Where  tlie  last  day  fiills  on 
Sunday,  the  day  following  is  the  last  day  of  limitation  (Tasknr  v.  Goilikre,  8 
How.  885). 

/.  Where  an  act  is  to  be  done  after  the  expiration  of  thirty  days,  it  can- 
not be  performed  until  the  Slst  day  ijudd  v.  PaUan,  4  How.  298). 
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§  408.]  HonoBB,  AHD  musa,  4o.  787 

o.  An  order  graoUng  addiUonal  (him,  does  not  commence  to  run  until  Qie 
time  llteiebj  extended  would  have  expired,  hod  no  order  been  made  {SeAeTixk 
T.  MeKie,  3  Code  Bcp.  34 ;  4  How.  247).  Thus,  where  tiie  time  to  soswer 
would  have  expired  on  the  8th  of  October,  and  on  the  lat  of  October  aa 
order  was  made,  for  twenty  days  addilunud  fiW  to  answer,  it  was  held,  that 
the  time  to  auewer  was  thereby  extended  until  the  28th  of  October.  (lb.) 
Bee  contra,  8imp»on  y-  Ooaptr,  2  Scott,  840). 

6.  As  to  computiog  time  for  publication  of  l^al  noUces,  see  section  429. 


SoUeea,  andjUipg  and  service  qf  Papers.* 

SEpnoB  408.  Nodoea,  Ac,  bow  terred. 

400.  Service,  how  made. 

410.  Service,  by  mail. 

411.  The  like. 

412.  Double  time  where  service  by  m^l. 

413.  Notice  of  motion,  Ac.,  where  peraonally  served. 

414.  When  papers  need  not  be  served  on  defendant. 

415.  Service  of  papers  where  parties  reside  out  of  lie  Slate. 
410.  Summons  and  pleadings  to  be  filed. 

417.  Service  on  attorney, 

418.  When  this  chapter  does  not  apply. 

§  408.  [369.]    EeiHing  suits.    Notices,  tfeo.,  how  tereed. 

Notices  eliall  be  in  writing ;  snd  notices  and  other  papers 
may  be  served  on  tlie  party  or  attorney,  in  the  manner  pre- 
scribed in  the  next  three  sections,  where  not  otherwise  pro- 
vided by  this  act. 

e.  "  Ptatv  ot  aUaraej  "  does  not  indnde  the  "  clerk,"  Ante,  p.  640,  d,  and  in 
Mota  to  §  410. 

d.  Where  two  attorneys  are  in  partner^ip,  the  busineaa  being  done  In  the 
name  of  one,  yet  service  of  papers  may  be  ou  either,  whether  he  is  In  the 
ofBce  or  abroad  on  other  bu^eas  (LajuiTig  v.  MeKiUvp,  7  Cow.  410). 

*  a.  See  ante,  p.  166,  a;  and  %  413,  piwt. 

/  Whenever  it  shall  be  necessary  on  the  trial  of  an  acUon,  or  in  aitf 
Judicial  proceeding,  W  prove  the  service  of  any  noUce,  an  affidavit  showing 
Bucb  service  to  have  been  made  by  the  person  making  such  affidavit,  shall  be 
received  as  presumptive  evidence  of  audi  service,  upon  flmt  proving  that  such 
person  is  dead  or  insane  (Laws  1858,  ch.  244). 

g.  Service  of  any  notice  or  other  paper  required  to  be  served  on  a  shcriS*, 
may  be  served  by  leaving  the  same  at  Ilie  office  designated  by  him,  by  a 
notice  filed  In  the  office  of  the  clerk  of  his  county,  during  offlce-houra ;  or 
leaving  the  same,  with  any  one  belonging  to  such  office,  therein ;  and  sucb 
service  is  equivalent  to  personal  service  on  the  sheriff,  and  if  the  sheriff  has 
not  designated  any  office,  service  may  be  made  on  tbe  connt;  clerk  (9  R.  8. 
285,  gg  M,  SS,  67). 
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iXBTtCE  OF  PAFBB8. 


IT  and  Told 
d  see  FiJiMv.  Wootltr,  31  Term.  R.  SIS). 
l;  \t»,  e;  PuSint  r.  Ttu,  JtopU,  8  Bub.  886. 


§  409.  [370.]     Sxnating  mitt.    Service,  how  mad«. 

TIi9  service  may  be  personal,  or  by  delivery  to  the  party  or 
attorney  oa  whom  the  Berries  ia  reqaired  to  bo  made ;  or  it 
may  be  aa  follows  :  ^ 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  office,  by  leaving  the  paper  with  his  clerk  therein,  or. 
with  a  person  having  charge  thereof;  or,  when  there  is  no 
person  In  the  office,  by  leaving  it,  between  tlia  hoars  of  six  in 
the  morning  and  nine  in  the  evening,  in  a  conspicnons  place 
in  the  office ;  or,  if  it  be  not  open  so  aa  to  admit  of  each 
service,  then  by  leaving  it  at  the  attorney's  reeidence,  with 
some  person  of  enitable  age  and  discretion. 

2.  If  npon  a  party,  it  may  be  made  by  leaving  the  paper  at 
his  residence,  between  the  hours  of  six  in  the  morning  and 
nine  in  the  evening,  with  some  person  of  saitable  age  and  dis 
cretion, 

e.  The  attomej  mentioned  in  Uits  section  metuis  an  "  Attomej  at  law." 
ADd  does  not  include  &n  "  agent,"  or  "  atlomer  In  foct "  ( Whan  v.  Slocitm,  1 
Code  Itep.  103 ;  S  Uow.  898^ 

d.  An  affldavU  of  service  on  a  clerk  mast  state  that  he  was  in  tlie  attorney's 
ofDce  at  tlie  time  {Jackton  v.  OOet.  3  CaL  R  88 ;  PadAiek  t.  BeeU,  2  Johns. 
Caa  117).  But  it  need  not  epecUV  th«  name  of  the  clerlt  (Trtnmer  y.  Wruj/tLS 
Cai-RlOl). 

0.  Where  a  partr  makes  the  t>eat  service  the  drcnmstances  of  the  case 
will  admit,  and  follows  it  np  promptly  bv  reKQlar  Bervice  Willi  notice  of 
the  beta,  the  service  will  be  deemed  sufBctent  {Pi^etmer  t.  Uofjiptl,  3  Code 
Bep.  71). 

/  Where  a  par^  finds  the  offloe  closed,  he  cannot  eS^  a  regnJar  serrtoe 
by  having  the  office  unlocked  and  leaving  the  paper  in  a  conaptcuoua  place 
within  (1  How.  2fi3, 200). 

Bee  attle,  p.  266,  b. 


§  410.  [371.]  Eeinting  auita.    Service  by  moM. 

Service  by  mail  may  be  made,  where  the  person  making 
the  service,  and  the  person  on  whom  it  is  to  be  made,  reside 
in  different  places,  between  which  there  is  a  regular  comma- 
nication  by  mail. 
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§  411.]  BBSTIOB   or  PAPEKS. 


.    ,        ,  .         .  ,  .    ir  the  papers  v 

>t  be  deemed  to  be  served  where  deported  (PtdiUi  t.  Bogeri,  S  How.  310 ; 

Van  Benihvymn  t.  LyU,  B  How.  812) ;  encloeed  In  &  wrappet  or  envelope  (26 

Wend.  a77 ;  9  Abb.  68,  n.) 

a.  When  the  paper  U  thus  deposited  in  the  proper  post-olDce,  correctlj  Ad- 
dressed, and  the  postage  paid,  the  serTice  is  deemed  complete,  tind  the  party 
to  whom  It  is  addrBBsed  taliBs  the  risk  of  the  lailure  of  the  mail  (76.  /  Ciwltr 
V.  Saratoga  Mvt  Int.  Cb^a  Code  Hep.  114;  CrMenden  t.  Adarm,  1  Code  Rep. 
H.  8.  SI ;  B  How.  800 ;  CHbsan  v.  Murdoek,  1  Code  Hep.  103  ;  Jiaddife  v.  Van 
BenOwymn,  8  How.  87 ;  Van  Hsmt  v.  ifontonn<™,  B  A.  838 ;  Jacob*  v.  Booker, 
1  Barh  71 ;  BoteM  v.  MeOormkk,  1  Code  Rep.  N.  S.  73 ;  VoMor  v.  Camp,  14 
Barb.  841 ;  10  How.  450). 

b.  A  paper  deported  bj  an  agent  of  the  attomer  making  the  service,  in  a 
poet^fflce  in  a  different  town  from  that  in  which  the  attorney  resides,  ia  not  a 
good  aervice,  except  from  the  time  the  paper  la  actually  received  (ScAfuct  v. 
MeKie,  S  Code  Bep.  a ;  4  Kow.  !m i  AeSletv.  Soger*, Bid.  210;  8  Code  Bep. 
218). 

c  It  seems  that  if  an  answer  is  served  by  mdl,  and  the  positage  la  not  paid, 
the  pliuntifTa  atiomey  may  retam  the  answer,  and  enter  J  udgmcnt  as  for  de- 
bait  of  an  answer  ( Fan  3eiMuy»»n  v.  Lgle,  8  Bow.  882). 

d.  The  service  of  a  ptq^er  bv  mail  is  good,  although  deposited  in  the  post- 
offlce  on  the  last  day  for  service,  after  the  mall  has  closed,  if  othen/ise  made 
in  conformity  to  the  statute  and  the  rules  of  the  court  [Noble  v.  Troa*r,  8  Code 
Rep.  K ;  i  How.  322 ;  SlUoit  v.  Kennedy,  29  How.  422). 

».  By  "  the  person  making  the  service  "  is  meant  the  attorney  on  whose  be- 
hedf  it  is  done,  and  not  an  intermediate  agent  employed  by  him  {SchtTttk  v. 
McKie,  sapra).  The  code  requires  that  there  shall  be  a  rrgvlar  eommuntBOiion 
between  the  two  places,  lo  malie  service  by  mail  available,    [lb.] 

f.  The  provisions  as  to  the  service  by  mail  apply  only  to  service  on  the  par- 
ties to  the  action  or  tbeir  atwmej^  they  do  not  apply  to  service  on  the  a«tk 
(Lanting  v.  QuMt,  26  How.  250 ;  GriUeaden  v.  Adami,  1  Code  Rep.  N.  B.  21). 

p.  An  irregularity  in  the  service  Is  waived  bv  the  paper  served  being  re- 
tamed  and  acted  upon  [Georgia  lAimber  Qo.  v.  ainmg,  8  How.  246 ;  and  see  1 
i6.  240 ;  2 1^.  246).  And  it  should  be  returned  vrlthin  a  reasonable  time  (ifo 
emiin  V.  ZoownuorfA,  8  Code  Rep.  IGl ;  2  B.  D.  Smith,  20).  ThlBisneverlim- 
Ited  to  less  than  the  same  day  (ii.) ;  and  when  returned,  the  ground  of  objec- 
tion should  be  ezplicitly  stated.  A  statement  that  tbe  service  is  irregular  and 
not  in  complUnce  wiUi  cert^n  sections  of  the  code,  is  not  enough  ((7A«nunf 
OiiiMJ  BaA  T.  JtufoOTt,  10  How.  188). 

See  Bole  10  and  note. 


§  411.  [372.]  MmaiiTiff  suits.  Service  hy  mail. 

In  case  of  service  hj  mail  tha  papur  mnet  be  deposited  in 
tlie  post-office,  addressed  to  the  person  on  whom  it  is  to  be 
served,  at  his  place  of  residence,  and  tho  postage  paid. 

A.  The  "place  of  reridence"  mnst  be  understood  to  mean  the  name  of  the 
post-offlce  to  wlilch  the  papers  are  to  be  directed.  And,  for  the  purpoM  of  this 
section,  the  attorney  may  aedde  where  is  hlsplace  of  residence,  by  liis  indorse- 
ment on  the  papers  [Boaeli  v.  MeCormiek,  6  How.  887). 

i.  The  term  "  at  his  place  of  residence  "  Is  to  bo  deemed  to  relate  to  the 
poetH>fflce.  and  not  to  any  particular  locality  In  a  town  or  dty.  Thus  when  a 
defendant  s  attorneys  gave  notice  of  appearance,  and  demanded  that  a  copy  of 
the  complaint  shoald  oe  served  on  them  at  their  "  office.  No.  02  Qrove  Street, 
in  the  city  of  New  York,"  and  the  plaintiS's  attorney  mailed  «  copy  of  ttie 
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790  BXBTxn  or  PAPXBa.  [g§  412—411. 

complaint  it  Fonda,  New  York,  directed  to  the  dcfeDdsnt'B  attomtjw  Irf 
nKine,  "  New  York,"  withont  mentioning  anj  rtreet  or  unniber.^il  was  hfM 
good  wrrice,  olthoagb  It  did  sot  reach  defeudaat'B  atlomeys  lOotlkmt  r.  Miitt 
Emibr,  10  How.  «>}) ;  hot  see  rale  M. 

a.  Giving  notice  by  mail  if,  depositing  a  letter  eant&iTiinK  the  reqTitiiite 
information,  property  addrened,  in  the  post  oSce  { Vattar  t.  Cantp,  14  Bub. 
MIX 

§  413.  [373.]  (Am'd  1849, 1859.)  Existing  suii$.  Double 
tim«  when  served  by  mail. 

Where  the  serrice  ia  by  mail,  it  Bhall  be  double  the  tima 
required  in  cases  of  personal  serrice,  except  Berrice  of  notice 
of  trial,  wliich  may  be  made  Bixteen  dajs  before  t}ie  day  of 
trial,  iitcluding  the  day  of  service. 

A.  This  secdcm  applies  to  a  notice  to  limit  (hs  time  to  appeal  (OrrJan  r.  £#i«u, 
7  How.  IKS). 

e.  Where  an  answer  la  eerred  hj  mall  the  pltiadfi'  hu  tbrtj  dxn  within 
which  to  amend  hla  complaint  (we  OiMtm  t.  frAolMr,  6  How  805 :  WaiMunt 
r.  Euridt,  4  How.  10). 


§413.  [874.]  (Am'd  1S49.)  Eeieting  suitg.  IS'otioe  qf  mo- 
tion, dkc.  v>hen  peraonally  served. 

Notice  of  a  motion,  or  other  proceed  inj;  before  a  coort  or 
judge,  when  personally  served,  shall  be  given  at  least  eight 
days  before  the  time  appointed  therefor. 

d.  Where  motion  papers  for  the  36th  were  eerved  bj  mui  on  thelTthaad  came 
to  hand  on  IBth  OcL.  and  on  the  30th  Oct,  the  moring  party  servert  a  notice  per- 
■onaitv  that  said  motion  would  be  made  on  the  2Sth,  on  the  pspen  so  terred 
by  Dudl,  held  a  soffldent  service  (Van  BaiUkttymn  y.  Stm«7u  14  How.  70). 


§  414.  [375.]  (Am'd  1349.)  Ecisting  tuita.  W/ten  papers 
need  not  he  served  on  defendant. 

Wliere  a  defendant  Rhnll  not  hare  demurred  or  answered, 
service  of  notice  or  papers,  in  the  ordinary  proceedings  in  an 
action,  need  not  be  made  upon  him,  nnless  he  be  imprisoned 
for  want  of  a  bail,  but  shatl  be  made  upon  liim  dr  his  attorney 
if  notice  of  appearance  in  the  action  has  been  given. 

e.  "  This  proTiflion  doe*  not  emhrace  pnreukmol  rmuiSM.  These  are  not 
vr^nary  frotM^ngt  within  Ibe  sense  of  that  term  as  \ia«A  In  Uiii  aecUon. 
TlioDgh  a  defendant  has  appeared,  he  is  not  entitled  to  notice  of  an  applica- 
tion for  an  order  to  arrest  turn.  Neither  In  he  entitled  to  notice  of  an  ap[dica- 
tion  for  injunction,  before  he  has  answered"  {Becker  v.  Hager,  8  How.  69). 
And  the  service  of  an  injunction,  obtained  atler  a  defendant  has  appeared 
by  attorney  in  the  action,  on  the  attorney  inatead  of  on  the  defendant,  ia  a  de- 
{wtire  service ;  bat  it  ftimishee  no  reason  fur  aetting  adde  the  injunction  0^ 
der.    06.) 
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g§  415 — 417.]  8BBVI0B  Of  PAPIBta.  791 

a.  Alter  a  defendant  has  appeared  indie  action,  an  application  by  tbeplidn- 
tlff  tot  lean  to  amend  must  be  on  notice  to  the  deftedaot  [EnMtt  r.  Oi^mU,  8 
How.  SM). 

h.  Wben  a  Btatate  reqnires  HCrvico  of  notice  on  an  individiial  it  meatu  Mr* 
■onal  aerrtoe,  unlees  (ome  other  mode  of  service  is  apecified  {Ba&bom  y.  Aaitr, 
18  Barb.  89S ;  MaDtrmott  r.  Bi  (f  JMn>.  PdUm,  30  Baib.  S30 ;  see  liowerer, 
Tlu  Ptopie  T.  W<Jlc»,  a  AbU  *SS>). 

Bee(mt«,p.459,A 


§416.  [376.]  (Am 'd  1849.)  Existing  suUs.  Serines  of 
pi^era  where  partiet  reside  (mi  of  the  State. 

Where  a  plaintiff  or  a  defendant  who  has  demarrad  or  an- 
swered, or  gires  notice  of  appearance,  resides  oat  of  the  State, 
and  lias  no  attorney  in  the  action,  the  serrice  may  be  made  by 
mail,  if  his  residence  be  known;  if  not  known,  on  the  clerk 
for  the  party. 


§  416.  [377.]  SwmTnoTui  and  pleadings  to  be,filed. 

The  summons  and  the  Bcreral  pleadings  in  an  action  Bhalt 
bo  filed  with  the  clerk  within  ten  days  after  the  serrice  there- 
of, respectively,  or  the  adverse  party,  on  proof  of  the  omiflaion, 
shall  be  entitled,  withont  notice,  to  an  order  from  a  judge  that 
the  same  be  filed  within  a  time  to  be  specified  in  the  order,  or 
be  deemed  abandoned. 

0.  The  court  will  pennit  a  partf  to  file  a  pleadloK  after  the  Qme  Itmhed 
therefor  In  an  order  to  file  it,  if  the  omissioii  be  explained — as,  if  a  eopj  bein- 
sdTertentl;  filed  instead  of  the  original  (8A07I  v.  Jfap,  2  Band.  d8t»). 

d  When  a  partr  fllee  a  pleadInK  in  obedience  U>  an  Mder  under  thla  Mctina 
requiring  him  to  do  BO,  he  is  not  bound  to  uolifv  the  p"^~  "'"'  '       "' 
det  that  the  pleading  U  filed  ^Dmioj/  y.  Sogt,  1  Code  B- 


§  417.  [378.]  Maiitmg  suite.  Service  oa  attorney. 

Where  a  party  shall  have  an  attorney  in  the  action,  the 
Bervice  of  papen  shall  be  made  npon  the  attorney,  instead  oi 
the  party. 

«.  Notice  of  appeal  ahonld  be  aerred  on  the  attorney  of  record  in  the  court 
balow,  not  on  the  partj  (Tripp  v.  Da  Bme,  5  How.  114 ;  8  Code  Rep.  163). 
Where  such  service  waa  made  upon  the  partf  only  who  had  not  appeared  so  aa 
to  give  the  court  Jurisdiction,  the  appeal  was  hela  a  nullity.    {lb.) 

f.  Where  the  attorney  for  the  plalatiff  in  error  removed  from  the  State,  and 
notice  had  been  giveQ  to  the  party  to  appoint  another  attorney,  pursuant  to 
the  autnte  (2  R  B.  287,  g  67),— held,  nevertheLees,  that  a  motion  to  quash  tlie 
writ  of  error  could  not  be  made  witiiout  notice  thereof  to  the  plaint]^  in  errof 
(JffneU  V.  ahoulen.  1  Coma.  241). 

g.  "  This  section,  like  Qie  414th,  applies  to  the  orHnar^  proeMdngi  in  tlis 
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T9S  BHEXOTS   ASD   C0BOHEB8.  [§§4X8,419. 

■clloii.  Serrlce  of  an  li^niiction  upon  the  attorney  mi^  be  RufSdent  m  » 
notice  to  him  of  the  plaintiff's  rights,  but  it  contd  never  Iw  nuile  the  foundftdoa 
ofa  proceeding  against  the  def^dant  for  ite  violation  (UarriB  J.,  Btcker  t. 
Bager,  8  How.  60} 

s.  U  ii  irr^nlar  to  lerve  papers  in  a  csum  npon  the  ntlomer  after  he  be- 
OonKs  a,  non-resident  {Di^endarf  y.  Hmue^  S  How.  843)  |  see,  toworer,  laws 
lasi,  ch.  43,  in  note  to  Uula  3,  Suprtmt  CouH  Bute,  jwML 

b.  Service  of  motion  papers  to  set  aside  an  attachment  and  an  order  (i>r 
pablicmtion,  were  held  to  be  propetlj  serred  on  the  plaintiff's  attorney  in  th« 
ac&m  ^though  more  than  four  yean  had  elapsed  rinoe  the  Judgment  had 
boon  entered  {i'rurv  V.  ButtU,  27  How.  180). 

Bee  note  to  section  289  aiUi. 


§418.  [379.]  HasUting  suUt.    When  thit  chapter  doet  not 

The  prorifiioQS  of  tliis  chapter  shall  not  applj  to  Uie  eerrice 
of  a  summons,  or  othar  procose,  or  of  aay  paper  to  bring  a 
party  into  contempt. 


Obaftbs  XII. 
Dutie*  cf  Sher^ffi  and  Ooronera. 

§  419.  [380.]  (Am'd  1849.)  Duty  of  sheriff  and  eoroner  in 
aerving  or  executing prooets,  and  how  enforced. 

Whenever,  pursuant  to  this  act,  the  sheriff  may  be  required 
to  serve  or  exe^nte  any  summons,  order,  or  jadgment,  or  to  do 
aoy  other  act,  he  shall  be  boand  to  do  bo  in  like  manner  as  np- 
on process  issued  to  him,  and  shall  be  equally  liable  in  all  res- 
pects for  neglect  of  duty ;  and  if  the  slieriff  be  a  party,  the 
coroner  shall  be  boand  to  perform  the  service,  as  ho  is  now 
bound  to  execute  process  where  the  sheriff  is  a  party  ;  and  all 
the  provisions  of  this  act  relating  to  aherifia  shall  apply  to  co- 
roners wheiL  the  sheriff  is  a  party. 

See  rale  8,  and  section  S90. 
a  k.  sberiffmay,  under  the  st 
*      mplaint,  pre 

yment,  he  cft  __    „_ 

e  not  paid  ( W(ai  v.  Bctuxiamaktr,  IB  How,  460). 
d  Where  the  coroner  is  the  defendant  in  the  action,  a  writ  of  attachment 
agidnst  the  sheri?  mnai  issue  to  the  eiiaora  in  the  first  instance  {Sag.  t  BhwiS 
^ Q\aaiffrg<ut»lwn,  1  DowL  Pnic.  Cas.  (N.  E)  806). 
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^  420,  431.]  insoELLAHEone  psotibioks. 


Ohattxb  xni. 

Acoouivtabiliii/  of  Guardians. 

g  4S0.  [381.]  Guardian  not  to  reoeive  property  untU  secu- 
rity ffiv«n. 

No  gnudisn  appointed  for  an  infant  Bhall  b«  permitted  to 
receive  property  of  the  infant,  until  he  ehall  hare  given  snffi* 
cient  secnrit^,  approved  \>j  a  jndge  of  the  conrt  or  a  conntj 
judge,  to  aocoQDt  for  and  apply  the  same,  onderthe  direction 
of  the  conrL 


Ohafeee  XIT. 
Powers  of  BfferMt. 

§  421.  [332.]  Foviers  cf  Bef&teet. 

Every  referee  appointed  pnrBoant  to  tliis  act,  aball  have 
power  to  administer  oaths  in  any  proceeding  before  him,  and 
shall  hare  generally  the  powers  now  vested  in  a  referee  by 
law. 

Bm,  <hU^  note  to  g  278. 
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moxLUJzouB  FBonairan. 


Ohu-tkb  XT. 
MiteeUaneout  Provitiotu. 


Bmrruat  433.    Paper*  iMt  or  withheld,  how  nippUed. 
438.    Where  underUUngi  to  be  died. 
431.    Judgment  on  bonduid  wstnuU  of  aOanej,  exeoOted  b» 

fon  Jul/  1, 1648. 
4SIL    "nme  for  pnblkatlon  of  nrticM,  bow  aotnpated. 
430.    Lawi  of  other  8t4tesudco7enunentB,  bow  pTored. 

g  123.     Papert  lost  or  withheld,  how  tupplied. 

If  an  original  pleading  or  paper  be  lost  or  withhold  bj  anj 
perBon,  the  court  maj  anthorize  a  copy  thereof  to  be  filed  and 
tued  ioatead  of  the  original. 
See  note  lo  Bectioo  41S ;  and  BtnovS  t.  OtrrUy  1  Oode  Rep.  tSS. 


§  423.     Whera  undartaJeinga  to  UfiUd. 

The  varioaa  undertakinga  reqaired  to  be  givQii  hj  this  act, 
most  be  filed  with  the  clerk  of  the  court,  aaleas  the  court  ex- 
pressly provides  for  a  different  dispositioa  thereof,  except  that 
the  undertakings  provided  for  by  the  chapter  on  the  claim  and 
delivery  of  pereonal  property,  shall,  after  the  justification  of 
the  sureties,  be  delivered  by  the  sheriff  to  the  parties  respect- 
ively for  whose  benefit  they  are  taken. 

Bee  note  to  %  939,  and  Bala  4,  utd  3  R.  a  190,  §6  149,  ISO,  omitted  from 
4tb  edit.  R.  8.  said,  bowerer,  to  be  sdll  in  force ;  (Wi  v.  Dkkiiaon,  %  Sand. 
«B1 ;  WOdi  T.  Jott,  IS  How.  ^1 ,-  eee  also,  ame,  p.  409,/ 

a.  In  an  action  on  an  undertaking,  on  Its  production  at  the  trial,  its  deliT- 
err  to  the  party  for  whoM  benefit  it  waa  taken  pnranant  to  §  428  will  be  pre- 
sumed (Bandom  r.  OoUmta,  8  Abb.  431). 

S.  Althongh  the  provisloa  of  the  BeviBed  8Utut«B  (3  R.  R  190),  which  !■ 
prenuned  to  be  in  force,  that  the  chancellor  sball  direct  the  deliveiy  of  any 
bond  executed  under  the  proTlsioni  of  that  article  to  the  person  entitled  to 
the  benefit  thereof,  for  proeecation,  whenever  the  condition  thereof  shall  bn 
broken,  or  the  drcumatances  of  the  case  shall  require  such  delivery,  yet  the 
court  might  well  decline  the  delivery  of  an  undertnlting  on  file  in  theae  cwei 
(8*»  Code  %  423) ;  as  an  imipectlan  to  draw  the  oompUint  ia  all  that  is  necn- 
Kiry  I  and  upon  the  trial,  ilie  cl(Yk  can  be  ■lUjpcBhked  to  produce  It  in  case  of 
dispute  ( Wm  V.  Jetl,  10  How.  830). 
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§§  424 — 426.]        lasOELLAiTBOiiB  FSOTisioim.  1V$ 

§  iM.    Judgment  on  iond  andtowirant  €f  attorney,  executed 
Ufore  Juhf  1, 1848. 

Upon  an;  bond  and  vsirant  of  attomej  executed  and  d«- 
liTered  before  the  first  day  of  July,  1848,  jndgraent  may  bo 
entered  in  the  manner  provided  by  sections  382,  383,  and  384, 
upon  the  plaintiff's  filing  anch  bond  and  varrant  of  attorney, 
and  the  statement,  signed  and  verified  by  hiinself^  in  tho  form 
prescribed  by  section  38S. 
BeaJJbnT.&»ffib(lSHoir.  IH;  1  Abtx  KM). 


§  425.     Time  for  publioaiion  ofnotioet,  hovt  computed. 

Tile  time  for  publication  of  legal  notices  shall  be  computed 
80  as  to  exclude  the  first  day  of  publication,  and  inclnde  the 
day  on  which  the  act  or  event,  of  which  notice  is  given,  is  to 
happen,  or  which  completes  the  full  period  required  for  publi- 
cation. 

&  Koticeg  nr  Bdverllaements,  which  br  law  are  required  to  be  published  !n 
any  public  newipnper  published  is  tUa  State,  may  be  proved  by  the  afBdaTlt 
of  the  printer,  or  foreman  of  the  printer,  of  such  newspaper  (LawB  of  1886, 
c.  ise ;  and  ace  gS  138  and  407  anU,  and  Laws  1859,  eh.  252). 

See  Rule  73  and  note. 


§  426,    Laws  of  other  States  and  Govemmentt,  how  proved. 

Printed  copies  in  volames  of  statutes,  code,  or  other  written 
law,  enacted  by  any  other  State  or  Territory,  or  foreign  gov- 
ernment purporting  or  proved  to  have  bean  published  by  the 
authority  thereof,  or  proved  to  be  commonly  admitted  as  eri 
dence  of  the  existing  law  in  the  courts  and  judicial  tribunals 
of  Buch  State,  Territory,  or  government,  shall  be  admitted  by 
the  courts  and  officers  of  this  State,  on  all  occasions,  as  pre- 
sumptive evidence  of  such  laws.  The  unwritten  or  common 
law  of  any  other  State  or  Territory,  or  foreign  government, 
may  be  proved  as  facts  by  parol  evidence ;  and  the  books  ol 
reports  of  cases  adjudged  in  their  courts,  may  also  be  admitted 
as  presumptive  evidence  of  such  law. 

b.  See  Laws  nf  1845,  p.  836 ;  Iaws  of  1846,  pp.  204,  808 ;  Lawa  of  1358,  pp. 
496,500;  6  Wend.  488;  31b.  411;  Dal).  413;  BCraach,  122,  tl;  1  Btnrk.  Er. 
(ed.  1843)  233,  n.  3 ;  1  Pbill.  St.  (Cow.  *  H.  ed.,  1843),  888 ;  8  Ih.  1096,  n.  708. 

e.  Thecharterof  the  city  of  New  York  may  be  read  as  evidence,  from  a 
Tolnme  printed  by  authority  of  the  common  council,  whether  it  was  printed 
prior  or  subaeqaent  to  the  act  of  April  17tb,  1833.  The  charter  may  be  bo  read 
on  a  trial  invotviiig  the  title  to  Unda,  Qie  statutes  making  na  (Uatinctlcm  io 
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J  to  the  proper  method  of  proving  public  recordi  of  other  Statrs,  b 
e  T.  .lUdneA  (1  Abb.  KI) ;  and  see  Lawi  1858,  pp.  498,  SOO ;  24  N.  Y.  a& 


regard  to  the  pnr  _     .     .         

pnmafaeit  only  (EowtO  y.  Bugsia,  1  Seidell,  444.    Bee  Laws  18S3,  p.  2SI). 

a.  Foreign  lawi  are  regarded  u/oett,  and  Blioold  be  allied  and  proved  like 
other  fikola  of  wUek  Um  coorto  do  not  take  Jodidal  aoUoe  Of(m«M  T.  Anuiliw, 
18eldBn,44T;  and  see  a  Laws  U.  B.  102  §  1). 

i.  Aat*   -  ... 

Marble  T. 

e.  Boolcs  offered  in  evldeace  sa  the  "  printed  statute  book."  of  a  dster  State, 
must  purport "  to  be  printed  under  (he  authorilj  of  such  Btate  (BHahtT. 
WluU,  8  MO.  R.  431 ;  and  see  BaHey  r.  lAntolii  Aeadem}/,  13  id.  17T). 

±  Aland  patent  maj  be  proved  by  aconabij  or  ezemplificatioa  of  the  record 
{Memnanm  v.  BUm,  SI  Barb.  180). 

«.  As  tu  proving  incorporation  of  forrign  cornoratian  see  WatertiOe 
Manvf.  Oo.  v.  Broam  {S  Hov.  37) ;  records  of  courts  m  Canada,  see  Latitr  v. 
WoUeott  m  N.  Y.  140) ;  records  of  inferior  courts,  see  aunoni  v.  D»  Ban  (4 
Bosw.  547 ;  6  Abb.  188) ;  coix>oration  ordinuices,  see  7  How.  81 ;  Loffiu  v.  Gu- 
liet  (1  E.  D.  Smith,  SOS) ;  records  in  superviaon'  office,  Law*  1855  (ch.  Stt  p. 
88S);  records  iuofflce  of  collectors  of  customs.  Laws  1863  (ch.  251,  p^tSO);  judg- 
ment of  f<»elgn  state,  Bladit  com  (4  Abb.  103). 
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TITLE  Xm. 

Aotiona  in  Partumlar  Ccu«». 

Cbutsr  L    AcnoHs  aouhvt  rosxiaiT  c»rfobatioki> 

n.    Aonom  nf  flacb  ov  tdnjaaimy  quo  warranto,  and  or  tir< 
KtiUunoHB  IB  THE  KATDHK  OF  i.  pio  wirranto. 

m,     AonOKB  IVB  THE  PAXTTTION  OV  RKAL  PBOPSBTT. 

IT.     AcmOITBTOVSrKBlfmEOOMFUCnHOCLAIMSTOBBALFBOP- 

■RTI',  AKD  TOB  WABIX  AND  KDIBASCB. 
T.     QXHSBAL  PBOnUOHB  BEUTnra  TO   ACIKHtB  (XUIOSBniK«l 


Actums  agavMt  Foreign  Corparationt, 

%  427.      W/iers  and  hy  whom  brought. 

An  action  againat  a  corporatioa  created  by  or  nder  the 
laws  of  any  other  State,  goremmeat,  or  country,  may  be 
brought  in  tlie  snpreme  court,  tbe  auperior  court  of  the  city  of 
New  York,  or  the  court  of  common  pleas  for  the  city  and 
couDty  of  New  York,  in  the  folIowiDg  cases ; 

1.  By  a  resident  of  this  State,  for  any  cause  of  action. 

3.  By  a  pl^ntiff  not  a  resident  of  this  State,  when  the 
cause  of  action  shall  have  arisen,  or  the  snbject  of  the  action 
shall  be  situated,  within  this  State. 

[Tlii<uctioi)  la  one  of  tbow  added  tn  the  code  Id  ISti.b^&I&wpugedllth 
April,  I&19,  uid  which  took  efibct  twenty  dnjs  after  its  passage  {Gamile  j. 
BtatHe,  i  How.  41).  At  the  same  aeaelon,  by  a  law  which  took  effect  lOIb 
March,  1B40,  It  is  proTided  that  aulta  may  be  brought  in  the  Buprems  court, 
mperioT  court  of  New  York,  and  common  pleas  of  New  YoA,  againat  any 
foreign  corporation,  "  for  the  recovery  of  any  debt  or  damages  whether  liqui- 
dated or  not,  arising  upon  contract  inad»,  nteuttd  cr  ddiimtA  within  lAii  Salt, 


wlthont  examination  that  tlie  prior  law  of  1649  wu  repealed  I7  ttko  coda 
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The  qmslloa  ta  Important,  for  the  reuon  Ihftt  llie  remedy  by  the  flnt  Uw  ot 
1848  IB  more  eitendre  thia  the  code.  ThU  law  very  properlj  dwUsguuhCB 
between  "  a  contract  made,  executed  uid  deltvered  within  this  State  "  and  **  a 
caow  or  action  arising  within  thiB  State ."  and  elves  remedj  in  both  instances, 
(>  Mng  pUuHiiff,  retident  <rr  ruin-midMi,  The  code  gives  a  remedy  tc 


idem  only  when  ^1)  the  cause  of  action  arises  or  (2)  the  sabject  of  the  no- 
tion is  SLtasted  within  this  Blale,  and  not  in  the  case  of"  a  contract  made,  ex- 
ecuted or  delivered  within  this  Stale ;"  for  "  where  a  oontract  is  made  a 


SLtasted  within  this  Blat&  and  not  in  the  a 

...  or  delivered  within  this  State ;"  for  "  who  .  .  .  

place  attd  la  to  be  performed  at  another,  the  cause  of  action  on  each  conttact 
ftrisea  U  the  latte;  place  "  {Burlde  v.  EckAart,  3  Corns.  133 ;  see  ante,  p.  IMJ^.  ] 

a.  Aa  ■ctlon  sgaliut  a  fonsign  oorpoiMion  is  now,  as  a  loit  was  fbrmerly,  a 
proceeding  ooaiiut  its  property  only,  unless  there  is  a  voiunUiy  appearance 
by  the  defendant  iEutUrt  v.  Sopt  Mvi.  Int.  Co.,  4  How.  275).  Bat  when  a 
fbreign  corponUion  lue  appeared  in  an  action  commenced  in  a  court  of  this 
State,  it  is  as  ■roch  within  and  subject  to  the  Jurisdiction  of  the  court  m  if  it 
was  a  eorporatioD  under  the  laws  of  this  Stale.  Nor  does  the  foreign  origin 
of  a  corporation  prevent  Um  bringing  of  actioQB  against  it  ftwany  cause  wben 
it  can  be  teought  within  the  JurifidLcUon  of  the  court  {Dart  t.  JParmei'*  ffk, 
27  Barb.  837). 

b.  The  law  anthoricing  suit*  asainst  foreign  corporattans  was  not  changed 
by  the  code  as  originally  adopted  (Code  of  l848)i  but  the  amendment  of  1819 
introduced  into  that  act  provisions  regulating  such  actions,  which,  prabai^, 
supersede  pre-existing  statutes  on  that  subject  (Laws  1845,  c  284 ;  Laws  1848r 
c  BS  ;  Laws  1849  cap.  107 ;  1  Rep.  of  Commrs.  on  Practice,  p.  39 ;  Code, 
6§  227  to  243  i  2  R  S.  45S).  Before  1846  Che  only  mode  of  proceeding  against  a 
foreigncorporation  waabyallachment(l  How.  250;2  R  S.  459,  |  15).  By 
chapier  107  of  Laws  of  1849,  the  revised  stalutes  were  amended  so  os  to  re- 
quire a  Bummons  and  complaint  to  accompany  (he  attachment ;  but  now  it  is 
not  required  that  the  attainment  should  accooipany  the  service  of  the  snm- 
Inons.  It  may  be  served  afterwards,  (i^.)  Although  it  is  essential  to  the  Jur- 
isdiction of  a  court  of  this  Slate  over  a  foreign  corporation,  that  either  the 
plaintiff  should  be  a  reddent  ol  this  SiAie,  or  the  cause  of  acUon  should  have 
•lisen,  or  (be  subject  of  the  action  should  be  situated  within  it,  yet  it  is  not 
to  the  validity  of  proceedings  against  a  foreign  corporatir~   ""■ 

■■" ■■..^— -  ^ts' --'^  "^ " '  -  —   '•--   


proof  of  either  of  these  facts  should  bemade  prior  t 

proceedings.  It  is  sufficient  if  a  state  of  facts  which  sostains  the  jurisdiction 
is  made  to  appear,  upon  motion  to  act  tlie  proceedings  aside  (AiXe«  t.  iV.  0., 
Jaekion and  Or. Sorth  Ji.  A  O,  4  Abb.  72 ;  13  How.  519 ;  and  see  Elaabelit- 
jwrt  Manitfae.  Co.  v.  Gampbdl,  13  Abb,  88). 

e.  The  act  (cIl  234  of  1845)  in  relation  to  suits  agonal  foreign  corporattans 
docs  nut  undertake  io  establish  any  new  liabilitv  on  the  part  of  stochholdera 
or  debtora  of  aucti  corporations,  hut  only  provides  for  subrouting  creditore  I'l 
the  corporation,  proceeding  aealnst  it  by  attachment  in  this  dtste,  to  such 
rights  as  the  corporation  itself  under  the  local  law  or  iex  lad  amtrartut  might 
have  enforced  agwns;  the  stocliholder  or  debtor  {Seymour  v.  Slarffu,  20  N.  Y. 
134). 

a.  The  service  of  a  summons  upon  the  president  of  a  foreign  corporation 
who  happens  to  be  temporarily  in  this  State,  and  who  does  not  volun' 
tartly  appear,  doe«  not  give  the  court  jurisdiction  of  the  defendant  (the  corpo- 
ration) for  the  purpose  of  rendering  a  personal  Judgment  upon  contracts  made 
in  this  Stale,  or  fur  debts  due  to  residents  of  this  Slate.  Such  a  service  mas'. 
be  rcg-.irded,  f  Jr  all  pruticai  purpowa,  as  simply  a  statutory  notice  that  pro- 
ceedings are  about  to  be  institulod  against  llie  defendant's  propertv  i,Hutliert 
V.  H'W  Hue.  Int.  Co.,  2  Code  Rep.  1« ;  4  How.  275 ;  ii,  415 ;  Brmaier  v.  Uich- 
^/an  Central  S.  B.  Co.,  3  Code  Rep.  215 ;  5  How.  163]. 

t.  An  appearance  by  a  corporation  in  court,  gives  Jurisdiction  whether  the 
service  uf  process  bo  good  or  not,  provided  the  corpoiation  ia  still  in  existence 
(ifurmy  V.  VbnttenMft,  89  Barb.  141). 

Afl  to  service  of  summons  on  a  forei^  corporation,  aeeanU.p.  163,  & 

in  t0  attachments  agunat  foreign  corporations,  see  ante,  p.  415, 5,  e,  d. 
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a.  In  the  nperior  court,  at  anf  nte,  no  itttoehment  can  iane  tgitinri  a  fiir- 
rign  corporation  uoleaa  there  be  an  acUon  regularly  CMnmenced.  Tbat  can 
be  by  a  resident  Tm  an^  cause  of  action ;  but  ic  render  the  suit  effectual  Uwre 
mnel  be  prt^ertj  witbin  tbe  Slate,  or  the  cause  oi  action  must  have  srisea 
therein  (McDoJunah  v.  Ph^,  15  How.  KTT ;  EggUiton  t.  Orange  R.  S.  Co.,  1 
Code  Bepi  N.  S.  218  ;  CaniistUv.  Daimque,  Wot  R.  B.  Ca.,  17  iloff.  19). 

fr.  A  foreign  coTporation  baa  the  same  right  to  sue  in  the  court*  of  tbU  StaU 
ns  any  other  non-resident,  if  ctie  nature  of  Xhe  daiu  ia  each  ae  should  be  en 
fbrced  by  a  corporation ;  and  aa  to  suits  agnlust  a  foreign  corporation,  exeept 
%  427,  the  code  and  the  reviseil  statutes  malie  no  diatiuction  between  a  rest- 
dent  and  a  non-reBldeat  plaintiff  (Bank  of  Cammeree  y.  BuUand  and  Waih.  R, 
B.  Oa.,  10  How.  7) ;  but  a  foreign  corporation  is  not  authorized  either  by  the 
revised  statutes  or  the  code  to  sue  another  foreign  corporaiiou  in  the  courts 
of  this  State  by  attachment,  unless  the  cause  of  action  ha«  arisen,  or  the  sub- 
ject of  the  action  ia  dtuftted,  within  this  Stale  (  Weitem  Bank  v.  CUv  Bank  qf 
CWumfrtM,  7  Id.  238). 

t.  In  an  action  against  a  foreign  corporation,  tt  must  appear.  In  order  to 
give  the  court  juriaaiction,  either  that  the  cause  of  action  arose,  or  that  the 
subject  of  the  action  is  situate,  withiu  this  Slate,  or  that  the  plaintiff  is  a  resi- 
dent of  this  State  and  the  defendant  has  property  within  it  (ffarrioW  t.  N.  Jer- 
^B-S.  Ca.,  8  Abb.  284 ;  3  Hilton,  263 ;  Cumberland  Coal  Co.  v.  Bi/JfiMH 
Steam  QxU  Co..  30  Btab.  IS9;  20  How.  62).  It  «em«  that  if  the  cause  of  action 
arose,  or  the  sultJect  of  the  action  is  situated  within  Uiis  State,  the  question  of 
the  defendant's  naTing  property  becomea  immaterial,  whether  the  plaintiff  la 
a  resident  or  not  [Cumberland  Coal  Co.  v.  Sherman,  8  Abb.  243). 

it  The  act  of  1855  (Laws  1855.  cb,  279)  requiring  foreign  corporations  doing 
bu^esa  within  this  State  to  designate  a  person  to  receive  service  of  process, 
does  not  operate  to  give  the  court  jurisdiction  of  cases  not  included  in  sections 
134  and  127  of  the  Code.    {Id.) 

e.  A  foreign  corpomtion,  by  appearing  and  ai 
objection  that  the  court  has  not  Jurisaiction  {San 
B  Abb.  284  ;  2  Hilton,  263). 

/.  Where  an  action  against  a  foreign  corporation  is  diamissed  on  the  ground 
ttuit  the  court  has  no  jurisdiction,  but  the  question  of  jurisdiction  was  not 
ntised  by  the  issues  in  the  action,  nor  presented  to  be  tried  on  affldavltg,  but 
settled  by  an  admission  of  tlie  party  in  open  court,  judgment  for  costs,  on  dis- 
missing the  complaint,  cnnjtot  be  rendered  (M ,'  ante,  p.  S80/y  contra,  Mejifa- 
Aon  T.  Mat.  Benefit  Life  Ins.  Co.,  6  Abb.  2ST ;  3  Bosw.  644).  Where  there  is  a 
question  as  to  the  power  of  the  court  to  render  a  judgment  for  costs,  where 
Judeinent  has  in  fact  been  entered  by  the  cierit,  the  proper  practice  to  bring 
up  uie  quesUon  la  by  an  appeal  from  the  judKmeut.  {Id.)  Sucli  on  appeal 
does  not  confer  a  new  Jurisdictiou,  lemoU  (tlarrioa  t.  X.  Jtney  B.  B.  Co., 
8  Abb.  284 ;  2  Hilton,  262). 

g.  Where  an  attachment  is  issued  against  the  property  of  a  foreign  corpora- 
tion by  a  non-i^sident  plaintiff,  in  an  action  for  alleged  damages  arising  ITom 
ft  breach  of  contmct  made  out  of  this  State,  can  the  attachment  be  sustained 
on  llie  ground  that  the  subject  of  tlie  action  is  within  the  Stale  t  Held  that 
"  the  subject  of  the  action"  is  the  claim  asserted  by  the  plaintiff.  The  property 
levied  on  by  the  attachment  is  not  the  subject  of  the  action.  The  court  there- 
fore has  nojurisdiclion  in  such  a,  case  {WniUhtad  v<  Dagalo  i£  Lake  Huron  R, 
R  Co.,  18  How.  218). 

K  The  law  of  1858,  cb.  131,  as  to  the  ButlUlo  and  Lake  Hnron  Railway  Com- 
pany, if  constitutional,  does  not  give  an"'  "  ''    ""  "      " 

otherwise  than  as  a  foreign  corporatioc 

i.  Where  the  demand  on  which  the  action  was  brought  arose  upon  written 
contracts  tor  the  payment  of  money,  made,  delivered,  and  payable  in  Canada, 
and  all  the  labor  done  and  materials  furnished  were  puisuaut  to  chose  con- 
tracts, and  upon  work  located  in  Canada,  for  a  corporation  created  by  the 
laws  of  Canadn,  and  eiistinz  there,  except  a  small  part  which  was  performed 
in  this  State,  pursuant  to  eaSi  contracts— held  not  a  case  where  the  subject  of 
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Propnetan  q^  Clvna^n  A  St.  Lawmut  B.  B.,  18  How.  412). 

&  In  ui  action  on  an  nward,  (he  awud  is  the  cuue  of  action,  and  if  it  was 
made  ont  of  the  BtMe,  the  cause  of  action  arose  out  of  the  Btai«.    (Id.) 

h.  Tlie  coDita  of  this  etate  will  not  entertain  Jurisdiction  of  a  nit  between 
two  corporaUoPB  both  chartered  bj  the  laws  of  HarjUnd  req»ecting  lands  lying 
In  that  State,  Uie  object  of  which  suit  ta  to  annnl,  on  the  groond  of  fraud,  a 
oonTevance  of  sucji  lands  to  the  defecdanta,  eiecnt«d  and  recorded  in  Haiy- 
lasd  (Cumberland  Gaai  Oo.  v.  Bofman  CocU  Co.,  30  Barb.  15S ;  30  How.  63). 

«.  Chap.  107  of  Laws  of  1347,  proTidlng  for  suils  against  fordgu  inminnce 
CorporaUons,  on  contncta  made  within  thia  State,  authorizes  an  attachment  as 
a  proTlaional  remedv,  in  an  action  on  a  policy  of  inantance  Issned  in  this  State 
{J^mt  T.  Frotiiuiailm.  Co.,  18  Abb.  425> 

d.  TIm  ntpreme  conrt  has  no  power  OTcr  a  fbreint  oorporatton  in  a  proceed- 
Ingconunenced  bj  a  stockholder  to  wind  np  ila  mklra  (Uurraji  t.  FaruferMB, 
SOarb.  141). 

6.  The  atatula  of  UmltatloDS  Is  a  good  defence  to  an  action  ag^Utst  a  for- 
dgn  corporation  (OtodT.  Tioga  &R.Oo.,K  Barb.  147,  affirmed  ctft  of  appeals, 
June,  1868). 

J'.  Pteadhiga  In  aoUona  by  and  against  fonlgn  ooipontloiM.— In  a 
t  by  a  Ibrdgn  corporation,  the  complaint  need  not  state  the  act  of  Incorpora- 
tion w  charter  at  la^  or  eren  the  title  of  ihe  act  or  grant,  or  the  date  of  its 
passage  (B^j/okg  Bank  y.  SaMra,  4  Band.  070 ;  but  see  9  Abb.  168 ;  and  Jfo- 
rin*  In».Oo.Y.  Jaunotg,  1  Barb.  467). 
g.  The  provisions  of  the  revised  statutes  (art.  1,  Ut.  10,  ch.  8,  p't  8),  modity- 


(/d.)    The  complaint  In  an  action  afisJnst  a  foreign  corporati(»i 

should,  it  seema,  state  the  residence  of  the  pialntm',  or  state  if  he  be  a  reudent 
or  iton-re^ent,  or  it  should  show  that  the  cause  of  action  arose  or  la  ntnated 
within  this  Slate  (iTousg  v.  Cooper,  16  How.  298).  Bee  Ibrther,  anie,  p.  S13,  it 
and  p.  286,0. 

A.  In  an  action  against  a  foreign  corporation  tat  equitable  relief,  it  is  Impro- 
per to  toin  a  d^m  fbr  damages  against  individual  defendants  (.Bmw  v. 
Vdoptr.  80  Baib.  1S7). 
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Aetiona  in  place  of  aeire  facias,  quo  urajTanio,  and  ofinfor- 
mationa  in  the  ttature  tfqTw  warranto. 

SlOtioir  4S8.    Sdre  bciaa  and  qtto  wuranto  abollalied,  and  Qds  chapter 

Bubstittitni]. 
Action  1D117  be  branght,  hj  direction  of  the  legislature,  bj 

the  attorney-general,  to  vacale  a  chttrter. 
Action  to  annura  corporaUon,  when  and  how  brought  t^ 

the  attorn ^-gHieral,  by  leave  of  the  supreme  coorL 
Leave  to  sue,  how  obtained. 
433,    Action  upon  information  or  complaint  of  course, 

433.  Action,  when  and  how  brought  to  vacate  letters  patent. 
434    Relator,  when  to  t^e  joined  as  plaintiff! 
'^^     Complaint  and  arrest  of  defendant  in  action  for  tuDrping  an 

434.  Judgment  tn  such  actions. 

4ST.    Assumption  ofofflce,&a,  by  relator,  when  Judgment  is  In 

his  favor. 
43%    Proceedings  against  a  defenduit,  on  hia  leflisal  to  delirer 

books  or  papers. 
489.    Damages,  how  recovered. 

440.  One  action  against  several  persons  claiming  office  or  fran- 

chise. 

441.  Penalty  fbr  tisurping  office  or  franchise,  how  awarded. 
443.    Judgment  of  tbrfelture  wainst  a  corporation. 

448.    CobU  against  a  corporation,  or  persons  claiming  to  be  snch, 

how  collected. 
444    ReetraininK  corporation,  and  appointment  of  a  receiver. 
445.    Copy  of  iudgment-roll  against  corporation,  where  to  be  filed. 
448.    Entry  of  Judgment  relatbig  to  letters  patent 
447.    Action  for  forfeitore  of  property  to  the  people. 

§428.    Scire  faciaa  and  quo  warranto  abolished,  and  this 
chapter  fubstiiuted. 

The  writ  of  ecire  facias,  the  writ  of  quo  wnrranto,  and  pro- 
ceedings by  infurmatioQ  ia  the  nature  ot  qoo  warranto,  are 
abolished ;  and  the  remedies  heretofore  obtainable  in  those 
forniB,  may  be  obtained  by  civil  actions  nnder  the  proriBionB 
of  this  chapter.  Bat  any  proceedings  heretofore  commenced, 
or  judgment  rendered,  or  right  acqnired,  shall  not  be  affected 
such  abolition. 
01 
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a.  The  remedy  faerelofore  given  by  *u'rv/aeia<^  to  obtain  exeeatioiKrf'aJndc- 
ment,  b  wiperaeded  bytlie  proTlaions  for  eu  sctton  Uierefor  under  the  cods 
{Oameron  v.  Yoatig,  S  How,  S72 ;  Aldta  t.  Olarkt,  11  Id.  309 ;  imd  see  7%iir»- 
(»n  T.  £Vnff,  1  A.bb.  127).  7%«  aefk>n  In  the  nature  of  a  quo  warranto  is  in  aab- 
BtanK  the  same,  and  Ib  governed  by  all  the  rules  t^ulaling  proceedings  under 
the  former  pracUce  (The  People  v.  Peate,  80  Barb.  5^) 

h.  If  after  the  death  of  one  of  several  defendanta  pending  the  action,  hte 
heiK  appear  volantarily  without  any  order  to  revive  agamst  them,  and  the 
acttou  proceeds  tolndgmeut  they  are  bound  by  it  (Bepia  v.  Sebna,  IV  How. 
480). 

e.  The  execatora  ofa  deceased  jadgment  creditor  may  tn^ntain  an  Bctkm 
agaioBt  the  judEinent  debtor,  "  for  and  to  obtain  an  eiecation  to  be  ivned  in 
their  names  to  be  levied  of  any  lands  which  the  Judgment  debtor  held  when 
the  Judgment  was  docketed"  {lb.;  andsee/relaiuJT.  ZtlcAjSdd,  22  How.  ITS; 
TaOnan  v.  Variek,  S  Barb.  377). 

d.  Ad  as^gnee  of  a  judgment,  after  the  death  of  the  Judgment  debtor 
may  maintain  an  action  to  naye  axecution  of  the  original  Judgment  {Jaj/  v. 
MaHine,  3  Duer,  OSS). 

«.  Where  a  Judgment  was  obt^ned  In  1M2,  and  the  pluntiff  on  Hay  4, 
ISW,  Issued  a  writ  of  ttira  fadat  quart  eaeutionan  mm,  the  court,  on  defen- 
dant's motion,  set  a^de  such  writ,  saying,  The  amended  code  took  eflect 
prior  to  the  Issue  of  this  writ,  and  must  conCnil  the  rights  of  the  panics. 
The  motion  contemplated  by  sectiou  264  renders  a  tcirt  faeSat  unnecesaaiy 
{CaUldll  Bank  ^.  San4fuTd,i 'Row.  \Vi).  It  was  held  otherwise  under  the 
code  of  1848,  but  that  code  bad  no  section  corresponding  to  this  (^.Inon.  1  Code 
Rep.  118). 

f  .  In  an  action  In  the  nature  of  a  quo  aarranto,  the  place  of  trial  may  prop- 
erly l>e  liud  In  any  county  in  the  State.  The  people  are  a  parly  whose  te- 
rideoce  eitonds  to  every  county  {TA»  PeopU  v.  Cool,  0  How.  448). 

g.  In  quo  aarranta  commenced  before  July,  184H,  motions  for  Judgment 
must  be  mads  to  the  general  term  {Peo^  i.  (itWerl,  2  Code  Kep.  81 ;  8  *£  181). 

A.  AstocoataMe/rtJandT.  i,aeVMd,S2How.  183;see<>n/«,p.716,<t 


§  429.  Action  may  he  hrought  hy  aitomeif-gensral  to  vacata 
•  charter,  hy  direction  of  legislature. 

An  action  may  bo  brought  by  tlie  attornaj -general,  in  the 
name  of  the  people  of  this  Stftte,wlienever  the  legislature  shall 
BO  direct,  against  a  corporation,  for  the  purpose  of  vacating  or 
atinulli^g  the  act  of  incorporation,  or  an  act  renewing  it-i  C'>r- 
porato  exiBtence,  on  the  ground  that  such  act  or  renewal  wat 
procured  upon  eoine  fraudulent  sngget^tion  or  concealment  ofa 
material  fact,  by  the  persons  incorporated,  or  by  some  of  tliein, 
or  with  tlieir  knowledge  and  consent 

f  If  It  be  conceded  that  tlie  attoraey-gcneral  may  maintain  an  action  in 
the  name  of  the  people  to  restrain  a  monld^al  corporation,  it  can  only  be 
to  reairain  them  from  mailing  a  fraudulent  or  illegBl  disposition  of  the  co^ 
porate  properly  {Tht  PevpU  v.  Louber,  38  Barb,  68). 

j.  The  attorney-general  may  maintain  an  action  In  the  name  of  the  People 
to  roslroiu  a  municipal  corporal Ioti  from  exercising  aathnrily  not  possessed  br 
it  under  iw  charter  or  by  law  (TAu  Ftople  v.  Ht^or  ^  A'.  Y.  10  Abb  144 ;  iS 
Barb.  39',  IS  How.  15C). 

ifc.  In  an  action  brought  by  the  People  to  resign  a  municipal  coipontlen 
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from  proceeding  under  a  public  contract,  required  bj  law  to  be  awtirded  to 
the  lowest  bidder,  on  the  ground  that  the  contrtictors  were  not  the  loweet 
Udden,  the  cootnctoraaoa  Other  bidden  need  not  be  made  partiea.    {Hi.)  . 


§  430.  Action  to  annul  a  corporation,  when  and  how  hrwaght 
by  attorney-ffeneral  by  leave  of  aupreme  court. 

An  action  may  be  brought  by  tbe  attorney-general,  in  tbe 
name  of  the  people  of  tliie  State,  on  leave  granted  by  tlte  su- 
preme court,  or  8  judge  thereof,  for  the  purpose  of  vacating 
tlie  charter  or  annulling  the  existence  of  a  corporation,  other 
than  municipal,  whenever  auch  corporation  shall — 

1.  Offend  against  any  of  the  provisiona  of  the  act  or  acta 
creating,  altering,  or  renewing  each  corporation  ;  or, 

2.  Violate  the  prorisions  of  any  taw  by  which  snch  corpo- 
ration Bhallhare  forfeited  itscbarterbyabnae  of  its  powers;  or, 

3.  Whenever  it  ehall  have  forfeited  its  privileges  or  fran- 
chisee by  failare  to  exercise  its  powers ;  or, 

4.  Whenever  it  shall  have  done  or  omitted  any  act  which 
amounts  to  a  surrender  of  its  corporate  rights,  privileges,  and 
franchises ;  or, 

5.  Whenever  it  shall  exwcise  a  franchise  or  privilege  not 
conferred  npon  it  by  law. 

And  it  shall  be  the  duty  of  the  attorney-^neral,  whenever 
lie  shall  have  reason  to  believe  that  any  of  these  acts  or  omia- 
BioiiB  can  be  established  by  proof,  to  apjily  for  leave,  and  upon 
leave  granted  to  bring  the  action  in  every  case  of  public  inter- 
est, and  also  in  every  other  case  in  which  satisfactory  security 
ahall  be  given,  to  indemnify  the  people  of  this  State  against 
the  costs  and  expenses  to  be  incurred  thereby. 

a.  An  action  lo  annul  the  (barter  or  a  corporation  of  thia  Btate  must  i 
brought  by"  .  ■     ■■  -  ..  ■    .« 

Clan  Oa$ 
b.OSj. 


§  431.  Leave,  how  obtained. 

Leave  to  bring  the  action  may  be  granted  npon  the  appli- 
cation of  the  attorney-genera! ;  and  the  court  or  judge  may,  at 
discretion,  direct  notice  of  snch  application  to  be  given  to  the 
corporation  or  its  officers,  previous  to  granting  such  leave,  and 
may  bear  the  corporation  in  opposition  thereto. 


^dbyGoOgle 


804  AcnoHS  BT  [^  132, 433. 

§  433.  Adion  hy  attorney-general  in  name  of  the  P^jle. 

Aa  action  may  be  bronf^ht  b;  the  attorney-geaeral  in  tke 
Dame  of  the  people  of  this  State,  npoa  his  own  information,  or 
upon  the  complaint  of  any  private  party,  against  the  parties 
utTending  in  the  following  cases ; 

1.  When  any  person  shall  nsnrp,  intrude  into,  or  nalawfnllj 
hold  or  exercise  any  public  office,  civil  or  military,  or  any 
fiancliiee  within  this  State,  or  any  office  in  a  corporation  cre- 
ated by  tlie  authority  of  this  State  ;  or, 

•I.  When  any  pnblic  officer,  civil  or  military,  shall  have 
done  or  suffered  an  act  vhich,  by  tlie  provisions  of  law  shall 
make  a  forfeiture  of  hie  office  ;  or, 

3.  When  any  association  or  nnmber  of  persons  shall  act 
vithin  this  State  as  a  corporation,  without  being  duly  incor- 
porated. 

a.  It  ta  for  th«  attorney-general,  ud  not  the  supreme  court,  to  detennins 
whether  in  aaj  particular  case  It  U  proper  that  an  act  ion  to  try  tlie  tizht  to  any 
Office  sbnll  be  brougtit  or  not  (rAiAo^^^r.^tTy-den':,  3-3  Barb.  1  if ;  3  Abb. 
131  ;  13  How.  179). 

b.  In  an  action  braugbt  br  the  people  and  a  claimant,  to  tiy  the  title  to  a 
public  offlce,  upon  the  reudltioa  of  a  regular  Judgmeut  of  oiister  against  the 
officer  Bud  in  favor  <A  the  claimant,  the  officer  becomes  oustitd,  and  the  party 
declared  to  be  entitled,  upon  taking  the  official  oath  and  filing  bonds  (when 
required)  becomes  m  irutanCt'  invested  with  the  office  (^Ae  J^up^  v.  Gmoter,  S 
Abb.  23U). 

e.  A  writ  of  asalatance,  or  leave  to  issue  an  execution,  should  not  be  granted 
upon  such  a  Ju<i!;Lnent,  directing  tlie  sIicrilF  to  put  the  succesaful  party  in  poa- 
■•cBsion  of  the  olAcc,  and  the  boolu  and  papers  lieloagins  to  it.  So  &r  as  the  of- 
fice is  concerned,  aucb  ajudgmcnt  executes  itself.  So  Tar  aa  poeseesion  of  the 
books  and  papers  la  concerned,  tlie  rem>>dy  prorlded  by  section  438  of  the 
code  must  be  pursued,    (/d) 

li  The  former  practice  in  proceeding!  in  a  fiui  mtrratOo,  and  in  an  inlbnns- 
tion  in  tlie  nature  of  a  quo  uarranfo,  are  not  guides  in  proceedings  in  tbe  ac- 
tions which  the  code  has  substituted  for  those  writs,    (iil,) 

6.  It  leemi  that  in  an  action  under  sections  438  and  432  of  the  code,  an  exe- 
cution is  only  proper  for  the  purpose  of  collecting  costs,  and  a  One,  if  any  hat 
been  imposed.    (Ja.) 

/.  Under  subdivision  1  of  this  section,  an  action  in  the  nature  of  a  rao  itar- 
ranto  may  be  brought  to  try  the  title  to  a  mllltaty  office  (TAe  Fiopb  y.  Sampmi, 
2.^  Barb.  394;  KadacvPanAifSfBpOTir.  Taoltr,  2»  Baih.  2S7 ;  B»WAiiiia,9 
BaTb.S14). 

§  433.  Action  when  and  how  brought  to  vacate  letters patefU. 

An  action  may  be  brought  by  the  attorney-general,  in  tbe 
name  of  the  people  of  this  State,  for  the  purpose  of  vacating  or 
aniiuiliDg  letters  patent  granted  by  the  people  of  this  State,  in 
the  following  cftsea : 

1.  When  he  shall  have  reaaoa  to  believe  that  sach  letters 
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patent  were  obtained  by  means  of  some  fraadnlent  suggestion 
or  coQoealment  of  a  material  fact,  made  hy  the  person  to  whom 
the  same  were  issued  or  made,  or  with  his  consent  or  knowledge ; 
or, 

2.  When  lie  shall  have  reason  to  believe,  that  snch  letters 
patent  were  issued  tbrongh  mistake,  or  in  ignorance  of  a  mate- 
rial fact ;  or, 

3.  When  he  shall  hare  reason  to  believe,  that  the  patentee, 
or  those  claiming  under  him,  have  done  or  omitted  an  act,  in 
violation  of  the  teiTns  and  conditions  on  which  the  letters  patent 
were  granted,  or  have  hj  any  other  means  forfeited  the  interest 
acquired  under  the  eame. 

a.  Tliiu  sectloa  la  limited  to  letters  pittent  gmnted  ty  the  people,  and  doee  not 
extend  to  letters  patent  granted  by  thu  king  of  Great  Britats  prior  to  tike  Revo- 
lotion  (T^e  people  v.  Olarlie,  10  Barb.  130 ;  S  Selden,  849). 


§  434.     £elator,  when  to  be  joined  aa  plaint^. 
When  an  action  shall  be  bronght  by  the  attorney-general, 
by  virtue  of  this  chapter,  on  the  relation  or  information  of  a 
Hereon  having;  an  interest  in  the  question,  the  name  of  snch 
person  shall  be  joined  witli  the  people  as  plaintiff. 

6.  In  an  action  in  the  nature  or  a  qiio  viatremto  bronght  by  the  atlomey-^en- 
er^  on  tbe  relation  of  a  peraoQ  clalmuig  the  office  against  a  part;  who  nas 
Ufinrped  it,  the  claimant  Ib  mKrested  in  tlie  question  and  should  be  joined. 
But  lo  authorize  the  claimant  to  be  a  party  pUintlff  in  such  a  case,  the  com- 
plaint abould  stale  hcts  showing  that  he  is  entitled  to  the  office  Irom  which 
the  defendant  is  sought  to  be  ousted  {ThtPeofie  t.  Fatt^33  Barb.  SlHj  The 
Peo^  V.  .fijder,  3  Kernan,  433 ;  raverBinp  18  Barb.  870).  Omitting  to  Join  the 
relator  maj  be  aired  by  amendment    (Jo.) 


§  435.  Complaint  and  arrest  of  defeadtmt  vn  action  for 
usiM^ng  an  office. 

Whenever  euch  action  shall  be  bronght  against  a  person  for 
nsnrping  an  office,  the  attorney-general  in  addition  to  the  state- 
ment of  the  cause  of  action,  may  also  set  forth  in  the  complaint 
the  name  of  the  person  rightfally  entitled  to  the  office,  with  a 
fitatement  of  his  right  thereto ;  and  in  such  case,  upon  proof  by 
affidavit  that  the  defendant  has  received  fees  or  emolnments 
belonging  to  the  ofBce,  and  by  means  of  his  usurpation  thereof, 
an  order  may  be  granted  by  a  j  adge  of  the  supreme  court,  for 
the  arrest  of  snch  defendant,  and  holding  him  to  bail;  and 
thereupon  he  shall  be  arrested  and  held  to  bail,  in  the  manner, 


^dbyGoogle 


800  AOTioNB  sr  [g§  436, 43T. 

and  vifh  the  Bame  effect,  sad  sabject  to  tbe  same  rights  and 
liabilities  as  ia  other  civil  actions  wtiera  the  defendant  la  snb- 
ject  to  arresL 

§  436.     Judgment  in  such  aetlona. 

In  every  anch  case,  jadgment  shall  be  rendered  npon  the 
right  of  the  defendant,  and  also  upon  the  right  of  the  party  so 
alleged  to  be  entitled,  or  only  apon  the  right  of  the  defendant, 
as  jnntice  shall  require. 

a.  In  an  action  in  Uie  nature  of  aoticmirran&i,  broogbt  against  an  alleged 
intruder  upon  a  public  office ;  the  judgment  of  the  court,  if  for  the  plstnlilT^ 
can  only  be  a  Juogment  of  ouster  and  for  costa  If  Uie  idaintiff  has  a  claiin 
for  damages  aKtunat  the  defendant  to  recover  the  fees  collected  br  tbe  latter, 
or  otherwiae,  Qiat  claim  mwt  be  aaaerted  in  a  aqtamte  aoUon  [Tita  Pdtple  y. 
SnoOitm;  8  Abb.  233). 

b.  Tbe  place  of  trial  in  an  action  in  tbe  nature  of  a  ftM  maraalo  may  be  bi 
anjr  coanty  (7^  People  t.  Cook,  8  How.  448). 

e.  Tbe  parties,  In  &ct,  stand  In  the  same  relation  of  equality  to  each  other, 
as  in  civil  actions.  Each  on  being  defeated,  is  liable  to  the  other,  as  well  for 
the  oidtnary  costs  of  the  action,  as  for  an  extra  allowance  (Th»  Peofiey.  Olarkt, 
11  Barh  3S7;  B  BeldeQ,  840).    Id. 

d.  Anaction,  in  theiiatureofawritor7iiovvirninlDis8dvIlactloa,andtlt« 
declBioDB  of  the  supreme  coart  In  It  are  to  be  reviewed  in  thncoort  of  appeals, 
upon  the  principles  applicable  to  sucb  actions,  and  not  by  those  wlilch  prerail 
In  criminal  proceedings  {T/U  ftepU  v.  Goak,  4  Setdeo,  71). 

S  437.  Asmmption  tff  office,  dbc.,  hy  rdator^  whan  jvdg- 
fnent  it  in  hia favor. 

If  the  judgment  lie  rendered  upon  the  riglit  of  the  person 
so  alleged  to  be  entitled,  and  the  Bame  be  in  favor  of  sacb 
person,  he  ehatl  be  entitled,  after  taking  the  oath  of  office,  and 
executing  such  official  bond  as  may  be  required  by  law,  to  take 
npon  himself  the  execution  of  the  office ;  and  it  shall  be  hia 
duty,  immediately  thereaj^er,  to  demand  of  the  defendant  in 
the  action,  all  the  books  and  papers  in  his  custody,  or  vithin 
his  power,  belonging  to  the  office  from  which  he  shall  liave 
beoQ  excluded. 

e.  The  provisions  of  the  statute  under  wbleb  a  succeesor  in  office  may  apply 
to  ajustice  of  the  supreme  court  to  compel  his  predecessor  to  deliver  over  to 
Urn  the  books  and  papers  appertaining  to  his  ofBce,  apply  as  well  to  superin- 
tendents and  collectora  of  tolls  on  the  canals,  as  to  other  ofBcn^  In  case  of 
pnneedlngs  under  that  statute  against  a  collector  of  tolls  on  the  canals,  it  is 
not  necessary  to  show  that  any  notice  haa  been  served  by  a  canal  cmnmissioDet 
(in  As  Oobte,  B  How.  WT). 

f.  No  proceedings  can  be  had  to  compel  the  deliTery  of  books  and  papers 
belonging  or  appert^nbig  to  a  public  office  until  a  Judgment  of  ouster  has 
been  regularly  entered  against  the  person  execntioj;  the  ^tles  of  the  office 
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(JnBsF<A!A,14B>rb.306i  7  How.  178).  An  allegation.  In  a  petition  for  ui 
order  to  compel  such  delivery,  that  Judgment  wss  rendered  and  duly  perfected 
in  an  action  in  the  nature  of  a  tim  warratito  brought  by  the  people  to  try  the 


ilgbt  of  an  indiridual  to  an  office,  on  such  a  day,  without  atatlne  lit  what  court 
the  Judgment  was  rendered,  or  whether  under  the  direction  oi  a  single Jndgo, 
or  at  Bpeclal  or  general  term,  is  not  Bufflcient  If  the&cla  are  denied    {lb) 

a.  Upon  tlie  rendition  of  a  regular  Judgment  of  ouster  in  the  suit  of  the  peo- 
ple against  a  public  ofQcer,  and  in  faror  of  another  individual  for  the  ofllce,  the 
officer  becomes  actaally  onsted  and  excluded  from  office,  and  the  partj 
dedared  U>  be  entitled,  upon  taking  the  ofBcial  oalh  and  fllin^  his  bond  (when 
required)  become*  »  inAjnti  Invested  with  the  office,  and  eniiiled  under  sec- 
tion 487  of  the  code  to  demand  and  have  the  books  and  papers  appertaining  to 
the  office  (in  Be  WdA,  7  How.  SS3).  An  appeal  flrom  the  Judgment  of  ouster 
cannot  In  any  way  operate  at  a  stay  of  proceedings,  (lb.) 

§  488.  Proceedings  against  defendant,  on  rained  to  delveer 
hooks  or  jfapers. 

If  the  deieadant  shall  refaso  or  neglect  to  deliver  over  sncli 
books  or  papers,  parauant  to  the  demand,  he  shall  be  deemed 
gailty  of  a  misdemeanor,  and  the  same  proceedings  shall  ho 
had,  and  with  the  same  effect,  to  compel  deliver;  of  sncli 
books  and  pajiers  as  are  prescribed  in  article  five,  title  sis, 
chapter  siic,  of  the  first  part  of  the  revised  statutes. 


§  439.     Damages,  how  recovered. 

If  judgment  be  rendered,  npoa  the  light  of  the  person  ao 
alleged  to  be  entitled,  in  favor  of  each  peraon,  he  ma;  recover, 
by  action,  the  damages  which  he  shall  have  sustained  b; 
reason  of  the  asorpatioQ  b;  the  defendant  of  the  office  from 
which  Buch  defendant  has  beea  excluded. 

§  440.  One  action  against  severed  persons  claiming  office  or 
franchise. 

Where  several  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  one  action  may  be  bronght  against  all  such 
persons,  in  order  to  trj  their  respective  rights  to  snch  office  or 
franchiae. 

§  441.  FenaUy  for  usurping  office  or  franchise,  h(no 
tMoa-dad. 

When  a  defendant,  whether  a  natural  peraoa  or  a  corpora- 
tion, against  whom  snch  action  shall  have  been  bronght,  shall 
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be  adjudged  gnilty  of  osnrping  or  intrading  ioto,  or  nnlaw- 
fullj  holding  or  exercisiog,  anj  office,  franchise,  or  privilege, 
jadgment  shall  be  rendered,  that  snch  defendant  be  ezclnded 
from  Bnch  office,  franchise,  or  privilege,  and  niso  that  the 
plaintiff  recover  costs  against  snch  defendant.  The  coart  may 
also,  in  its  discretion,  fine  auch  defendant  a  snm  not  exceeding 
two  thoas&nd  dollars,  which  fine,  when  collected,  shall  be  paid 
into  the  treaenry  of  the  State. 


§  442.  t/u^gment  of  foifeltuTe  offaifut  a  corporation,. 

If  it  shall  be  adjudged,  that  a  corporation  against  which 
an  action  shall  hare  been  brought  pursuant  to  this  chapter, 
has,  by  neglect,  abuse,  or  snrrender,  forfeited  its  corporate 
rights,  pririleges,  and  franchises,  jadgnient  shall  be  rendered 
that  the  corporation  be  excluded  from  snch  corporate  rights, 
privileges,  and  fmnchises,  and  that  the  corporation  he  dis- 
solved. 


§  443.  Co€t«  against  coi^poration,  or  j^ersont  daimmff  to  hs 
tueh,  how  oolleoted. 

If  judgment  be  rendered  in  such  action  against  a  corpora- 
tion, or  against  persona  claiming  to  be  a  corporation,  the  court 
may  cauee  the  costs  therein  to  be  collected  by  execution 
against  the  persons  claiming  to  be  a  corporation,  or  by  attach- 
ment  or  process  against  the  directors  or  other  officers  of  such 
corporation. 


§  444.  Eastraining  corporation,  and  appoifUment  (yf  re- 
ceiver. 

When  such  judgment  shall  be  rendered  against  a  corpom- 
tioD,  the  court  shall  bare  the  same  power  to  restrain  the  corpo- 
ration, to  appoint  a  receiver  of  its  property,  and  to  take  an 
account,  and  make  distribution  thereof  am^ng  its  creditors,  as 
are  given  in  article  three,  title  four,  chapter  eight,  of  the  third 
part  of  the  revised  sttitutes ;  and  it  shall  be  the  duty  of  the 
attorney-general,  immediately  after  the  rendition  of  such  judg- 
ment, to  institute  proceedings  for  that  purpose. 
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§  445,  (hpy  of  Judgment  roll  agamri  corporation,  whero  to 
Ufiled. 

Upon  the  rendition  of  each  judgment  against  a  corporation, 
or  for  vacating  or  annalling  of  letters  patent,  it  ahall  be  the 
dnty  of  the  attorney-general  to  canse  a  copy  of  the  jadgraent 
roll  to  be  forthwith  filed  in  the  office  of  the  eecretarj  of  Btate. 


%  446.  Entry  of  judginent  relating  to  IcUert  paterU  in  re- 
cords of  commisaioTier  of  land-ojioe. 

Such  Bectetary  shall  thereupon,  if  the  record  relates  to  let- 
ters patent,  make  an  entry  in  the  records  of  the  commissionets 
of  the  land-office,  of  the  snbstance  and  effect  of  such  judgment, 
and  of  the  time  when  the  record  thereof  was  docketed  ;  and 
the  real  property  granted  by  such  letters  patent  may  there- 
after be  disposed  of  by  such  commisBionera,  in  the  same  manner 
as  if  such  letters  patent  had  never  been  issued. 


§  447.    AcHona/or/oifeiiure  qf  property  to  the  people. 

WheneTer,  by  the  provisions  of  law,  any  property,  real  or 
personal,  shall  be  forfeited  to  the  people  of  this  State,  or  to 
any  officer  for  their  use,  an  action  for  the  recovery  of  such 
property,  alleging  the  gronnds  of  the  forfeiture,  may  be  brought 
by  the  proper  officer,  in  the  enpreme  court. 
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Action  for  the  Partition  of  Real  Properly. 

%  448.  Proviaiont  of  the  revised  siatutea,  applicable  to 
adiona  for  partition. 

The  provbiona  of  the  revieed  statutes  relating  to  the  parti- 
tion of  lands,  teDemeata,  and  boreditamenta,  LeM  or  poBSOBsed 
bj  joint  tenants  or  teaanta  in  common,  ahall  apply  to  actions 
for  snch  partition  bronght  under  this  act,  so  far  as  the  same 
can  be  so  applied  to  the  anhstance  and  subject-matter  of  the 
action,  without  regard  to  its  form. 

a.  The  stetntoiTproriiioiurelAtiii;  to  partition  ftre,  SB.  S.  817 ;  and  Imvi  of 
18S8,  p.  411 ;  and  see  Roles  77,  79,  79,  and  ante,  pp.  40,  a;  40,  <t. 


1  ixupeily. — An  action  cannot  be  malnbdned  fbr  the  ptrtl- 
tk»  of  peraoiul  property  (Tiiney  r.  BtMiiu,  28  Barb.  200). 

«.  Partition  aolt  !■  fn  ran. — A.  suit  lii  partition  Is  a  proceeding  in  rem, 
and  the  JmiadictioD  of  the  court  is  conflned  lo  (he  suhject-matter  set  forth  and 
described  in  the  petition  ((7ifnntt«  t.  Qriffing,  31  Barb.  9). 

a.  Fartltloii,  In  what  oaaoa. — Partition  between  tenants  In  common  is  a 
matter  of  right  (10  Paige,  470 ;  2  Barb.  699 ;  see  bovever  14  Abb.  208).  It 
maybe  had  by  the  several  owners  of  property  subject  lo  a  lense  ( [riMdui)ri&  t. 
UampbeB,  6  Fai^c,  516) ;  and  by  a  tenant  in  common  of  a  teitfd  remainder 
(BlakeJg  7.  Colder,  13  How.  476 ;  15  N.  Y.  617) ;  by  aaaignees  in  IniHt  for  the 
benefit  of  creditors  of  a  tenant  for  lifaf  Tan  Aridait  v.  Drake,  3  Barb.  S90) ;  or 
by  a  tenant  by  the  curteay  inlUnte  {RUcer  t,  Darke,  4  Edw.  Ch.  R  988) ;  by  a 
deTisee  {Aekiest  t.  Dygert,  88  Barb.  178) ;  and  it  was  decreed  where  the  plam- 
tiff'slnterestconsiated  of  being  ownerin  fee  of  an  undivided  share  of  the  mines 
and  minerals  on  and  va  tbe  premises,  with  power  to  go  on  the  land  and  worte 
such  mines ;  and  the  defendant  was  owner  m  fee  of  the  residue  of  the  eUsce 
and  interest  in  the  premises  {GanfiM  v.  Ford,  Ifl  How.  473  ;  28  Barb.  336). 
An  action  for  partition  cannot  be  maintained  bv  one  having  a  mere  fiitore 
contingent  interest  In  an  undivided  share  (Striker  v.  MeO,  2  Paige,  387);  a 
widow  claiming  only  in  respect  of  her  dower  {CoU*  v.  Cola,  10  Johns.  819); 
even  after  her  dower  has  been  assigned  ( W<vd  v.  Clult,  1  Sand.  Ch.  R  199) ;  a 
remainder-man  {Brovsndi  v.  BroameB,  19  Wend.  865 ;  aee,  however.  Blakelji  v. 
Caider,  16  N.  T.  617) ;  nor  can  an  action  for  partition  be  maintained  where 
there  is  an  adverse  possession  {Clapp  v.  Bromaghan,  9  Cow.  680,  rev'g.  S.  C.  5 
Cow.  285 :  BurhatM  v.  ButMm,  3  Barb,  Ch.  R  M98 ;  Braditrtel  v.  Scvj/ler,  8  id 
608 ;  Matkmnwn  v.  Johtuon,  Hoff.  660),  except  the  adverse  cl^m  is  on  eanita- 
ble  grounds  {Botfard  v,  Mendn,  5  Barb.  63 ;  Catt  v.  Smilh,  4  Johns.  Ch.  R 
271);  nor  unless  the  plaintiff  has  himself  possession.  oetuaJrTr  eonitruiitiBe(Joia- 
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Ch.  R.  SOS.)  Bat  rh  existing  kdmttted  Uf»eetote,  aJIboiwh  coverisg  "tbo 
wbole  premises,"  iloea  not  preTent  the  rsmalnder-mui  &om  mIdk  deemed  "  Id 
poeaeesioii"  within  the  meanmE  of  tbis  rale (SioieljrT.  Olid*'-,  IS  How.  4TS; 
IS  N.  Y.  617  ;  and  KB  Flaet  ^.  TJoriand,  11  How.  489).  Bo,  irhere  an  inlestktA 
was  Beiied  and  possessed  of  laniiH  which  descended  to  lenanta  iu  oommon,  it 
was  held  Ihat  one  of  them,  thoueh  not  in  poeesssion,  could  mnintnin  proceed- 
ings for  a  partition,  the  InndB  being  unoccupied  |SmS«  t,  ffHMng,  4  Ker.  235); 
otherwise  of  one  who  claims  bj  virtue  of  a  breacli  of  a  condilion  subsequent 
{(/ Doaglitrty  v,  Aldrich.  0  Denio,  S8S).  Nor  can  proceedings  for  a  parlltlon 
he  maintained  between  a  tenant  in  fi-e  and  hie  landlord  [Laming  y.  Tniru,  4 
Pftige,  030.)  Hot  by  one  of  several  partntTS  pending  an  action  for  a  diseolu- 
tion  of  the  partnership  and  an  accotinting  its  to  the  same  propertj  {i>iini«r* 
T.  Dorrilty,  14  Abb.  206). 

a.  ProcBDdlnsB  for  partition The  prooeodings  for  partitioii  must  b«  \tj 

immmons  and  eomplMnt.  tbey  cannot  be  by  petition  under  the  revised  atatulat 
(Crogan  v.  LimngiUm,  11  N.  Y.  318 ;  6  Abb.  850 :  Be  Oaranagh,  14  Abb.  256 ; 
33  How.  358,  overruling  the  cases  of  Wat»n  v.  Brigham.  1  C()de  Rep.  67 ;  8 
How.  290 :  Mj/fri  v.  Ra^iaek,  3  Code  Rep.  IS  ;  4  How.  83 ;  Mgeri  v.  Borland, 
ib. ;  Bndcjia  v,  SttHiDeH,  1  Code  Bep.  70;  3  How.  818  ;  Tnatr  t.  Trover,  1 
Code  IWp.  113 :  8  How,  351 ;  Roa  v.  Boa,  4  How.  138). 

b.  Coiirts  of  eqaity  have  an  inherent  Jurisdiction  independently  of  any 
statute,  to  order  a  sale  of  the  equitable  estates  of  infants  ( Wood  t.  MatStr,  SS 
Barb.  4T4),  or  to  decree  a  partition  {Ganjidd  v.  Pbrd,  38  Barb.  33S). 

e.  Partition  of  part  of  premlsea. — la  partition  cases,  where  two  or  mor« 
of  the  pnrtiRS  interested  desire  to  have  their  shares  set  off  to  them,  to  be  eo- 
Joved  in  common,  an  order  of  reference  will  be  made  for  that  purpose  (Lawi 
(>fl847,p.  M7.S4;  Hayaeod  v.  Jud»r.,  4  Barb.  338 ;  MeWhorUrr  t.  fftidm, 
9  Wend.  44-^).  The  statute  contemplates  that  the  provisionB.  fbr  setting  apart 
llie  sliares  of  those  who  desire  to  remain  without  partition,  shall  be  made 
before  the  flnal  decree  is  made  (Northrgp  v.  Ando'ion,  8  How.  851), 

ri.  Pardea.— No  decree  can  be  made  unless  all  the  tenants  In  common  aiw 
before  the  court  (Biir/umi  v.  Biirfuim,  2  Barb.  Gh.  R.  89B,  407;  Braktr  T 
Jhtm-eiuix,  8  Paige,  5131 ;  any  person  having  an  interest,  or  entitled  to  dower, 
in  the  premises,  may  be  mode  a  party ;  but  it  la  not  necessary,  though  in  most 
i;asc3  it  is  advisable  to  make  persons  parties  who  are  entitled  only  to  dower  in 
the  premises, which  has  not  been  admeasured,  and  which  extends  to  the  whole 
of  tlie  premises  of  which  partition  is  sought  [Tanner  v.  Silet,  1  Barb.  500)1 
See,  however,  ityrofo  v.  OHlram,  8  How.  456 ;  Broumtrm  v.  Qifford.  id.  889) ; 
a.1  to  making  the  wife  of  defendant  a  party  (see  Oreen  v.  Putnam.  1  Barb.  SOO, 
EOtI ;  MatOuiwii  V.  MrUtheiBt,  1  Edw.  Cb.  R  HVi) ;  and  as  to  making  a  dowereea 
a  party  [Bradahaie  y.  OaSaghan,  5  Johns.  80 ;  approved  in  error,  8  Id,  638 ; 
VAi  T.  (>Ui,  15  Johns.  BIB  :  Orten  v.  Bulnam.  1  Barb.  500 ;  Tanna-  v,  Jfifc*. 
id.  SaO ;  Wood  V.  OliHt,  1  Sand.  Ch,  R.  IM).  On  a  hill  filed  by  assignees  of  a 
tenant  for  life,  the  creditors  at  large  of  such  life-tenant  are  not  necessary  par- 
ties ( Van  AridaU  v.  Drake,  3  Barb,  SOS) ;  nor  is  it  necessary  in  any  caae  to  join 
at.  panics,  encumbrancers  ( WotUn  v.  Gop^nd,  7  Johns.  Ch.  R  140 ;  Sebring  v. 
Meraerffiu,  B  Cow.  844;  Baneood  v,  EiHrg,  1  Paige,  489);  or  reversioners  [Stri- 
ker  V,  ifi-ll,  2  Paige,  887);  or  lien  holders  (Booardui  v,  Parker,  7  How,  305 ; 
Van  JtrKbile  v,  Ih-ake,  3  Barb,  590 ;  FanAriBwW  v,  Vandenetrter,  7  Barb. 
231);  or  the  lezal  ownera  of  a  trust  cst&te  (.BmArn- v,  i)CTi«rMUX,  8  Paige,  61^. 
If  a  male  defendant  Taarry  pendente  lile,  and  afler  a  noUce  of  Us  pendens  filed, 
must  his  wife  be  brought  in  as  a  defendant  to  bar  her  contingent  right  of 
dower  F    (JaoS«»i  T.  iawartb,  7  Paige,  887, 403). 

<,  In  a  suit  between  tenants  In  common  for  the  partition  of  an  interest  In 
real  estate,  ivhich  has  been  carved  out  of  the  fee,  the  owner  of  the  fee,  who  la 
the  common  source  of  title  to  all  the  tenants  in  common,  is  not  a  neceBsary 
party  [Oanfieid  v.  Fitrd,  28  Barb.  386), 

/,  Infant  plalntlS — An  action  for  partition  may  be  instituted  on  behalf  of 
an  Inftint  (Laws  1853,  p,  411)  but  only  on  an  order  of  the  conrt  (Clark  v.  Oari, 
14  Abb.  2BS ;  Bl  How.  470  -  Lanting  v.  OuUcA,  26  How.  250).    Before  making 
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■n  order  for  the  Instttntiiig  such  a  salt  the  court  nill  refer  it  to  a  referee  to  re- 
port whether  such  m  sctlon  would  be  proper,  and  the  fa^.  A  report  of  ■ 
referee  that,  tn  his  "  opinion  it  would  be  proper  to  bUow  said  in&nt  to  prose- 
cute an  action  for  the  partition  or  sale  of  the  real  estate  mentioned  io  Uie  peti- 
tion," if  not  Bufflcieut  to  warraDt  the  court  in  ordering  proceedings  in  sach  ta 
action.  Under  the  statute,  the  Act*  which  warrant  sach  a  conclusion,  should 
be  set  forth  in  the  Peport  {lU  Manat,  15  How.  468). 

a.  Unkiicirn  ovrnera. — In  the  case  of  "unknown  owners"  of  anj  portion 
of  the  property,  the  fact  (hat  such  owners  are  unknown  must  be  alleged  in 
the  complaint,  and  there  most  be  a  notice  bv  publication  as  to  tLem  (2  B.  & 
8ia,  §  IS ;  Ml  SSe,  g  84 :  ByaU  t.  Paari/^,  83  Barb.  808 ;  AOm  t.  JOtn,  11 
How.  277).  An  averment  in  a  complaint  that  there  "  are  certain  unknown 
owners,"  although  their  exact  interests  are  not  specified,  maj  be  aufBcienl 
to  authorise  the  subsequent  proceedings  as  to  them  (23  Barb.  303).  No  steps  can 
be  taken  against  unknown  owners  until  the  statute  notice  has  been  given  li>n»- 
ving  V.  Conein,  11  Wend.  648 ;  see  Bagen  t.  McLean,  31  Barb.  307). 

b.  Complaint. — The  provisiona  of  the  code  apply  to  pleadings  in  actions  for 
partition  (/nnn/n^*  t.  Jenningt,  %  Abb.  14).  It  I9  not  necessair  to  aver  in  the 
complaint  that  ihe  plaintiff*  are  in  posaession,  if  it  be  averren  that  the  parties 
"  are  Beizod  in  cominon,"  Such  an  averment  implies  possession.  If  the  ploin- 
tiOii  are  in  poasession,  that  ma;  be  set  op  as  a  defence  {JeaiUra  v.  Van  ScAaack, 
S  Pulge,  345),  The  oomplunt  should  correctly  state  the  interests  and  sliBFea 
of  the  parties,  but  no  error  in  this  respect  will  render  the  decree  irregular 
{iToWe  V.  Cromaetl,  2U  Barb.  475 ;  6  Abb.  59).  80  the  complaint  should  prop- 
erly allege  that  there  are  no  other  panics  in  interest,  or  incumbrancers,  than 
those  Joined  or  menlinned  therein,  but  an  omiasioa  in  this  respect  does  nut  af- 
fect the  regularity  of  the  decree.  {Id.)  It  is  sufficient  for  the  complaint  to 
state  In  general  terms  that  such  tenant  was  seized  of  his  part  in  fee,  or  as  the 
caae  may  be,  whether  such  seizing  be  acquired  by  descent  or  ptirchase  {Brad- 
■Adu  7.  Caiiigluin,  S  Johns.  558).  The  complaint  may  allege,  in  addition  to 
what  is  necessary  toobt^n  a  partition,  that  one  of  Ihe  defendants  claimsa  lien 
on  the  premises,  and  ask  to  have  an  uccount  of  such  lien:  such  a  complaint  will 
not  be  objectionable  on  the  ground  that  several  causes  of  action  are  improperly 
joined  {Bogardtu  y.  Parker,  7  How.  305). 

e.  NoUae  of  pandeaoy  of  aotion. — See  ante,  sect  133,  note  thereto.  The 
notice  of  UtperuUiu  is  Ineffectual  until  tlie  complaint  is  Hied.  It  may  tie  filed 
lifcfore  or  with  the  complaint,  tut  takes  effect  only  ss  of  the  Ume  the  complaint 
Is  filed.  If  an  amendment  by  adding  parties  is  made,  a  new  notice  to  affect 
■uch  parties  sliould  be  tiled ;  but  if  such  parties  are  afterwards  struck  out,  and 
nothing  is  claimed  by  or  against  them,  no  new  notice  of  At  Mndtiu  is  necessary 
iWariag  r.Wanng.  7  Abb.  473). 

d.  Infant  feme  covert  denTSndant — An  infeni  defendant  who  is  a  married 
woman  may  appear  voluntarily  in  an  action  for  partition,  and  It  is  not  necen- 
eary  tliat  her  husband  should  join  with  her  {Dubrow  t.  Jb^w,  S  Abb.  54). 
Bow  a  guardian  is  to  be  appomted  for  her.    (M.) 

t_  In&nt  or  idiot  dofendajit.  guardian  for. — A  general  guardian  cannot  act 
for  an  InGmt  or  idiot  defendant ;  there  must  be  a  guari^ian  ad  Utan  appointed 
(/fe  SCration,  1  Johns.  600 ;  Be  SJuirpe.  10  lil.  4da ;  Glark  v.  Giark,  14  Abb.  2M ; 
21  How.  479 ;  Laiuing  v.  Guiiet,  20  How.  2S3),  The  guardian  is  not  appointed 
in  the  same  manner  as  la  other  actions  He  can  be  appointed  by  the  eawi 
tmly,  and  the  appointment  of  a  gnardian  ad  liien  for  an  infimt  by  a  conn^ 
Judge  in  an  action  for  partition  is  a  nullity  (Lg!e  v.  SmtiA,  13  How.  105 ;  Varim 
T.  SCevtM,  %  Duer,  635 ;  contra,  sec  Towaey  v.  Harritm,  25  How.  266).  But 
where  an  order  appointing  a  guardian  tn  partition,  in  the  first  district  was  en- 
titled as  if  made  by  the  Judge  personally  and  at  chambers,  it  was  held  that  the 
order  might  be  amended  so  as  to  read  as  the  order  of  the  court  and  to  be  en- 
titled at  special  term  {Dubrmc  v.  Polger,  S  Abb,  6S).  The  bond  mujf  be  signed 
by  the  guardian  himself  with  sureties,  a  bond  by  sureties  alone  would  be  In- 
tufflcient.i»inAfa(.7(nninj«v.  Jlniiiinff«,3  Abb.  6;  and  see  C%iril* y.  ttcir*,  l4Abbi 
809 ;  21  How.  479).    The  bond,  however,  may  ba  amended  with  lbs  consent  of 
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the  obllgon,  andbyleaveorthecoiirt,  to  be  obtained  on  peUtion  specIfytiiK  the 
alterations  requireil  lo  be  made,  the  resaons  for  Oiria,  and  accompanied  wi£  the 
consent  oT  the  enreties  (flSaie  t.  Laarence,  14  How.  M),  The  petition  should  bo 
filed  berore  the  guardian  enters  on  hie  datlea,  bat  it  dibj  be  ordered  to  be  Sled 
wind  pro  lune  at  any  stage  of  the  action,  or  even  after  Judgment  and  Bale 
(Orvghan  r.  UangOon,  6  Abb.  850  ;  2!)  Barb.  886;  17  N.  T  2lB). 

a.  A  party  entitled  and  intending  to  commence  an  action  for  pnrtltion  maj, 
before  service  of  the  summons,  procure  a  guardian  for  minor  defendants  to  be 
a[^K>lnted  in  the  manner  preecribud  a  R.  S.  317,  g^  2,  3.  When  the  guardian 
thns  appointed  baa  filed  the  prescribed  bond,  and  given  notice  thereof  to  tha 


n  should  be  served  on  him  as  such  guardian,  and 
Ice  on  the  minors  be  represents  {AUKaum  t.  Radde, 
_.  .,.  1  of  Buch  guardian  to  file  an  answer  to  the  com- 
plaint, or  to  give  notice  of  his  appearance  in  the  action,  will  not  afTect  the  va- 
udity  of  a  Judgment  that  partition  be  made,  especially  if  an  answer  be  filed  1^ 
Tirtue  of  an  ni^er  of  the  court,  as  of  a  time  when  it  might  bave  been  regularly 
served  as  a  matter  of  course,  though  such  order  be  mtule  after  Judgment  per- 
fected.   {Id.) 

b.  The  want  of  a  verification  to  a  petition  by  an  inthnt  defendant  for  th« 
appointment  of  a  guardian  ad  litem,  may  be  supplied  after  Judgmen ' 

hapssr'^  —"'—■- >-  ■■' "  — ="-  -' .V— -.r„  xR...,. 

11  Abl 
81B). 

e.  A  guardian  appointed  in  another  state  cannot  by  virtue  of  his  fbreign  ap- 
^intmcnt  appear  for  an  In&nt  in  this  state  [Bogert  v.  MeLtan,  81  Barb.  800; 
see  S.  U.  on  appeal,  11  Abb.  440). 

d.  When  upon  the  petition  of  an  mlant  defendant  over  the  age  of  14,  a  gnar- 
dlan  ad  Hiem  has  been  appointed,  the  order  is  valid,  although  no  summons  had 
been  previously  served  upon  the  Infant  [Variany.  Stnent,2  Daer,  635),  and  A 
variance  between  the  name  of  an  infant  as  stated  In  the  complaint  and  in  tbe 
petition  for  the  appointment  of  a  guardian, — as  where  tbe  name  was  "  Letitla 
Varian  "  in  the  complaint  and  "  T.  Letitia  Varian  "  in  the  pedtion, — may  b« 
disregarded  as  imlnaterial.  {M)  A  plaintiff  cannot  apply  for  Ihe  appohit- 
ment  of  a  ^wirdian  ad  liUm  for  an  infant  defendant  until  after  the  expiration 
oftwenty  days  from  the  service  of  tha  BuminonsflPiite»T.  ffittei,  1  Barb.  Cb. 
R.  73).  The  clerk  of  the  court  will  be  appointed  guardian  ad  Utm  tor  a  non- 
resident infant  {Minor  v.  Belt*,  7  Paige,  596). 

«.  Defence  of  noa  toamt  Inalmnl. — On  an  answer  nan  lenmit  intimul, 
the  only  question  is  as  to  the  Joint  holding  [T/u/mp»on  y.  Wheeler,  15  Wend. 
S40 ;  Fmit  t.  SmiiK,  17  Johns.  331). 

f.  Defence  of  aotton  ponding. — The  pendency  of  another  action  for  the 
same  cause  is  a  defence  {Hornfager  v,  Homfngtr,  8  How.  87B). 

g.  Defendant  not  auswerfng, — In  a  partition  suit  commenced  by  summons 
and  complaint,  whore  any  of  the  defendants  omit  to  answer  in  due  lime,  it  is 
not  necessary  to  enter  an  order  for  their  default  in  not  answering ;  the  plaintiff 
Is  entitled  lo  the  relief  asked  for,  as  in  otiier  acOons  {Waix/n  v.  BngAara,  1 
Code  Rep.  BT ;  8  How.  290).  Tbe  plaintifT,  however,  in  such  a  case,  roust 
exhibit  proof  of  his  title,  Ac,  as  required  by  the  revised  statutes  (tUppU  v. 
OUbura.  8  How.  456 ;  Jeaningi  v.  Jenningt,  2  Abb.  15 ;  I^rter  v.  L»e,  6  How. 
491).  It  must  be  such  proof  as  would  enable  him  to  recover  in  ejectment 
iLorkin  V.  Mutm,  2  Paige,  27).  Where  tbe  ori^noi  defendants  admit  tbeir 
several  titles,  and  the  title  of  the  plaintiff  as  stated  in  tbe  complaint,  if  one  of 
them  dies  and  the  acti^p  is  continued  and  his  hrira  made  parties,  query,  must 
there  be  a  reference  as  to  the  title  of  such  heirs  1  (4  Paige  481 ;  6  Vd.  161  i  IS 
Wend.  380). 

A.  Lfena — advortlaliie  for. — It  is  not  necessary  to  advertise  for  persons  bar- 
ing general  liens ;  if  there  are  none,  U  would  be  a  very  nscleas  expense  to  ad- 
Tert&c  for  them.    Advertising  Is  only  a  method  of  cutting  off  ccrtab  general 
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lienaUutnuybeiBeiktoiiceMiOonfT.  £sae&,SA.bb.4S3;  OiB  v.  Fttrfridge, 
10  How.  1S8).  jU  to  allowing  creditore  to  come  in  and  establish  their  lien 
«Aer  the  time  fiir  bo  doing  hud  expired,  lee  Barton  t.  Ba^ark  (1  Barb.  431). 

A  Court  wm  not  tiy  dl*p«t»d  tttlo^— If  the  legal  title  is  doabifal  aud  <£•- 
puled,  miable,  the  court  will  not  U]v  it  in  sn  utlon  for  p*rtitiott  {Willaii*  y. 
Wilkiiu.  1  Johiu.  Ch.  14) ;  but  if  me  qaestlons  ariM  upon  an  equitable  title, 
then  such  quealione  will  be  determined  In  the  partition  salt  (Gmx  r.  8nuih,  4 
Jotios.  Ch.  271 ;  Hotfard  t.  MaraiTi,  5  Baib  SI|.  And  where  it  appears  tliat 
pretniaes  are  tield  aarersely,  the  court  will  dismiss  the  complaint  without 
prejudice  to  a  new  action,  to  tie  bronebt  after  the  plaintiff  has  obtained  pos- 
Msdon  (Burhaiu  y.  Burhata,  3  Barb.  Cb.  R.  8118 ;  VaTtdgnearktr  v.  VaitdenesHcer, 
7  Barb  825). 

El  OOnteatinc  -raliaity  of  derlM.— HfItb  at  law,  whether  in  or  ont  of  poe- 
Kaaion,  may  contest  tlie  raJiditj  of  a  devise,  by  their  ancestor  of  tl>e  propenr 
In  suit.  They  muft  allege  in  their  complaint  that  the  apparent  devise  is  Tind 
(Laws  1659,  cb.  238,  p.  S36i. 

e.  Zn^soTMnent  or  injury. — Allowance  to  a  par^  for  (ffnan  t.  Pulmtm.  1 
Barb.  SOO ;  3  Paige,  IM;  id.U5;  HofT.  21 ;  3  Edw.  Ch.  R  333;  3  Sand.  Cb. a 
B8 1  and  see  Balen  v.  BanUS,  II  Abb.  381). 

d.  Contlii8«nt  Intqnst  of  parsons  not  In  mb&— An  actual  paitidon  w  b 
sale  osder  ajudgment  in  partition,  is  effectual  Ui  bar  the  future  contingent  hi- 
tercets  of  peraoDs'  not  in  mm,  tbougb  no  notice  is  published  to  bring  in  un- 
known parties,  and  thoiigb  such  future  owners  m^  talie  as  purchasers,  under 
•  deed  or  will,  and  not  as  claiiDftoIs  under  any  of  the  parties  to  the  action 
(Jfokl  V.  MUehdt,  17  N.  Y.  21U ;  G  Abb.  S3). 

«.  Fartttlon  itnd  sale. — If  a  partitioD  of  part  can  be  made  without  preja- 
dice,  it  may  tie  made  and  the  residue  sold  (Hayiaoad  v,  Judion,  4  B:irb.  228). 
The  statute  refers  to  a  cumpu^lve  prejudice  between  an  actual  parlilion  and 
a  sale,  and  will  not  Justify  a  sale  when  the  benefit  from  it  is  small,  compared 
with  the  value  of  the  properly.  The  "prejudice"  mentioned  in  the  statute, 
means  a  prejudice  to  all  the  owners  and  not  to  a  part  only  ( Van  ArtdaU  T. 
AUea,  2  Barb.  699 ;  see  0  Paige,  541 ;  1  Edw.  Cb.  R  S6C). 

/.  JndgDMnt.— The  judgment  most  set  forth  the  estate  of  each  known 
owner  or  of  the  defendants  or  some  of  them,  collectively,  when  their  lights 
between  each  other  are  disputed  {P/iflpi  v.  Green,  8  Johns.  Ch.  302).  There 
can  tie  no  objection  to  a  statement  tliat  certain  deHnile  portioDS  belong,  col- 
lectively, to  owners  who  are  unknown  (Hyatf  v.  PagMty,  23  Barb.  303). 

g.  Irregularities  in  a  Judgment  for  sale,  or  in  the  proceedings  on  which  it  is 
founded,  which  do  not  alTect  the  Jurisdiction  of  the  court  or  the  pttrtiea  or  the 
subject  matter,  do  not  affect  the  title  taken  under  the  sale.    If  any  necestai? 

girtics  were  not  brought  before  tb^  court,  the  judgment  is  void  as  to  them, 
ut  where  all  tlie  necessary  parties  were  joined,  the  act  that  some  of  the  pa- 
pers in  the  suit,  bringing  some  parties  m  have  been  lost,  does  not  affect  the 
title,  if  the  &cts  appear  by  affidavits  or  by  recitals  in  the  other  [wpers  on  file 
in  tlie  cause.  Where  the  sale  was  directed  to  be  advertised  for  three  weeks 
instead  of  «m  as  required  by  law,  but  was  in  fact  advertised  for  sii  weeks, 
held  that  the  error  might  be  amended  (Alwrd  v.  Beach,  5  Abb.  451), 

K  The  referee  omitting  to  annex  lo  his  report  the  searches  for  incumbrances, 
does  not  render  the  judgrueut  on  such  report  irregular  (JffobU  v.  GivmatB,  !6 
Barb.  4TS). 

i.  The  Judgment  besides  declaring  the  rights  of  the  parties  ud  directing  a 
partilion,  may  provi'ie  for  an  account  of  rents  between  the  parties  (BroteMoa 
V.  Oiford,  B  How.  390).  But  if  the  complaint  does  not  demand  an  account  of 
rents  against  defendants  in  possession,  and  those  d^ndants  do  not  answer, 
no  nich  account  can  tie  decreed  {BaJJminJter  v.  Byker,  12  Abb.  811). 

f  Now  briaL— In  partition,  a  new  trial  will  be  granted  on  very  slight  grounds 
{(Hayton,  v.  Yarringion,  33  Barb,  144). 

ir  of  Bal«.— See  Rule  78  of  supreme  court 
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a.  KotlM  of  aala.— TlM  proriiioi 
Mlesbj  BfaeriOb,  apply  lo  «alMia  pMlltion  {La  Fmra  v. Lar*UMt)l,2iSM\t.  187). 
When)  the  sale  iru  directed  to  be  advertised  for  lAraf  weeks  iuatead  of  lis, 
bdd  that  the  error  mi^t  be  amended  (Aluord  t.  B*aeh,  6  Abb.  401).  Tba 
■tatntoTy  prori^oa  u  lo  Belling  in  parcelB  u  dlrecioiv  merely  (1  Johns.  Cli.  R. 
608  1  7  Abb.  183). 

b.  Noticefl  of  Mies  of  land  in  Hamilton  County  m^  be  pnbllriied  In  Falton 
County  (Uwa  1880,  ch.  397). 

e.  SiMlff  liable  to  ttoooimt  for  prooaads  of  aal*. — The  aheriff  iB  liable  to 
account  to  the  parUea  Interaated  for  ihe  proceeds  of  a  nie  on  partition,  althouj^ 
the  attorney  in  the  action  In  Ikct  tMuducts  the  aale  and  receiTes  the  proceed* 
( Fun  liuKl  V.  Van  Tami,  81  Barb.  489). 

d.  For  the  omiaeion  of  a  sheriff  to  pay  over  to  the  countf  treasurer  the  pro- 
ceeds of  a  sale  of  lauds  iu  a  partition  action,  the  period  of  limitation  begins  to 
run  at  the  time  the  omlsglon  occurs  ( Van  Ta»»tl  r.  Van  Tantl,  81  Barb.  439). 

«.  Death  of  plalnUfL — In  an  action  for  a  partition  and  account  of  rents, 
the  heir  may  revive  as  to  the  partition,  and  the  persooal  repre  sentatlvea  as  to 
the  account,— wniiie  {Naffman  v.  TreadtBdl,  e  Paige,  308). 

/  In  an  action 'for  partition,  after  Judgment  for  sale  and  TiartitioD,  and 
the  advertlBijig  the  sale  had  commenced,  me  plaJnliS'  died,  and  such  of  his 
heirs  as  were  not  then  already  parties  defendant  were  substituted  in  his  plac« 
asplaintiff»—held  that  it  waa  uotueccaaary  tofu)vertiaeanBW,cha)igiBgUieliUe 
of  the  cause  (Thuiing  t.  Thvnng,  S  Abb.  328;  18  How.  458). 

g.  Death  of  dafeadaut — Where  pending  a  partition  suit,  and  after  (he 
expiration  of  the  time  to  answer  by  one  defendant,  and  before  pufing  in  any 
answer,  that  defendant  dies,  and  the  action  is  continued  without  '""'"g  hia 
h^te  or  devisees  parties,  the  subsequent  proceedings  are  Tdd  as  to  tike  mter- 
«tofsnchdccoaseddefendant(fls9Uiiv.  i&(inM,l4N.  Y.  123;  2«  N.  Y.  888; 
and  see  Waring  v.  Wannff,  7  Abb.  472). 

A  In  an  action  for  partition  if  one  of  several  defendants  dies  pending  (bo 
action,  all  that  is  necessary  for  the  cause  to  proceed  is  that  within  a  year  an 
order  be  obtained  under  section  121  (Qordon  v.  Staling,  13  How.  405). 

i.  Biinglng  in  new  parties  by  amandmant  —  A  partition  suit  Is  Ml 
action  for  the  recovery  of  real  property  wiltaln  section  133,  bo  that  the  court 
may  order  a  person,  not  a  partv,  but  having  an  interest  in  the  subject,  to  be 
made  a  party  by  amendment  ( Waring  v.  Wariag,  8  Abb.  S4S). 

j.  DlaohaxelnB  porobasar.  Resale  &o. — The  court  will  not  discharge  a 
purchaser  because  of  any  defect  In  the  pleadings  or  proceedings  which  are 
amendable  {NabU  v.  UromumU.  6  Abb.  S9 :  20  Barb.  475)1  and  as  to  discharg- 
ing purchaser,  see  Mead  v.  MiitMi.  S  Abb.  92;  17  N.  T.  210:  Blatde}/  t.  Cat 
drjr,  15  itf.  617 ;  13  How.  476 ;  OtyAan  T.  Livingiton,  i  A.bb.  B-W;  17  N.  ¥.218; 
Waring  v.  Waring,  7  Abb.  478 ;  IHa/nme  v.  Folger,  5  tit  63 ;  Soger)  v.  MeLaan, 
10  Abb.  800.  If  a  purchaser  neglects  to  comply  with  the  terms  of  saie  with- 
in a  reasonable  time,  the  court  will  deprive  him  of  the  beneSt  of  biii  bid,  and 
order  a  new  sale  in  cases  where  a  resale  Is  deemed  more  beneficial  for  the 
EMTties  {Jaelaon  v.  Edieardt,  7  Paige,  887 ;  32  Wend.  498) ;  as  to  resale,  see 
Le  Fm-i  v.  Larawiy  (22  Barb.  107).  The  court  nia^  release  a  purchaser  from 
his  bid  on  the  ground  of  unreasonable  delay  lo  his  prejudice  on  tlie  part  of 
tlic  seilers  (Jaclaon  v.  EdmarOg,  7  Paige,  387).  Where  one  of  the  de&udsnts 
has  not  been  properly  served  with  process,  a  purchaser  will  not  be  required 
to  complete  (Ow*  v.  FamJuim,  31  Huw.  286).  A  defect  in  the  proof  of  ser- 
vice may  be  supplied  after  the  sale  (t'Jar*  v.  Clark,  14  Abb.  800;  21  How.  479). 

k.  Where  a  purchaser  at  assle  under  a  decree  in  an  action  for  partition,  ob- 
jected to  complete  on  the  ground,  among  others,  that  the  petition,  &c.,  for 
the  appointment  of  a  guardian  did  not  show  that  the  guardian  had  no  inlerrat 
adverse  to  the  infknt,  but  that  was  afterwards  made  to  appear  by  slBdarit, 
Uie  objection  was  overruled,  and  the  court  said  it  is  only  a  rule  of  court,  not 
B  Statute,  which  requires  such  proof,  and  it  is  not  essential  to  jurisdiction 
'^iArovi  T.  F(^«r,  0  Abb.  04). 
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d.  FroOMda  to  b»  taroaght  lots  oooit— Where  an  imdlTided  ahars  of 
ml  cBlata  waa  dSTiaed  to  a  hiub>iid  iu  trust  for  his  wife  for  life,  to  his  own 
nse  for  life  if  h«  mrriTOd,  Bod  on  tlie  death  of  th«  smriTor,  to  the  hein  of 
the  wife,  held  that  on  a  putition  the  proceeds  of  such  undivided  share  must 
be  brooEbl  Into  court  (Jro6b  t.  Cnmwdl.  20  Barb.  475 ;  see  1  PalEc,  483 ;  2  mL 
S16). 

b.  ZnohoMto  rl^t  of  doiwar— How  prorided  tat,  see  4  Sand.  Ch.  R.  396  ; 
11  How,  176 :  5  Abb,  54 ;  Laws  1840,  ch.  177  and  878. 

&  AmendmontM. — An  error  In  the  description  of  the  Interests  of  the  ptuties 
may  be  amended  on  the  trial  {Tlumipmni,  t,  Wlu^er.  16  Wend.  340;  SMe  v. 
Cromwa,  SS  Barb,  475 ;  6  Abb.  SB).  And  if  the  plaintiff  omits  to  file  anj  ol 
the  papers  necessary  to  the  regularity  of  the  Judzment,  the  court  may  allow 
them  to  be  filed  hum  pro  tune  {Waring  y.  tYanrtg,  7  Abb.  473 ;  Croj/ian  v. 
X«itnjiton,a  Abb.B50;  17  N.  T.218;  ifoMiy.  (SwmiwJI,  36  Barb,  475).  And 
where  in  a  Judgment  of  sale,  tbe  sale  was  directed  to  be  advertised  thrte 
weeks  instead  of  *»,  as  required  by  law,  but  in  &cttbe  adveitinement  was 
pablished  six  weeks, — Aefd  on  motion  to  compel  a  purchaser  to  take  title, 
that  the  error  might  be  then  corrected  {Alvord  v.  BeaeA,  6  Abb.  4S1).  So,  too, 
the  court  will  currecl  of  its  own  motion  a  palpable  error  in  the  referee's  report 
as  to  the  extent  of  the  inlereat  of  an  infant  party  {Sajford  v.  Saffard,  7  Paige, 
209  i  Oarpenter  v.  B/Jiermtrlurm,  3  Barb.  Ch.  R  314) ;  and  without  sending 
Ijack  the  report,  [Id.)  Where  through  Inadvertence  tbe  names  of  certain 
defendants  were  omitted  &om  the  summons  filed,  held  that  on  its  being 
shown  that  such  omitted  names  were  actuallv  parties,  the  summnni  might  be 
■mended  after  Judgment  and  sale  (Van  H-'vobv.  Bin^,  11  Abb.  473:  30  How. 

ssa). 

d.  PbdnUff  miwt  pniMOntO  his  nit  with  reasonable  dIUgenoe.— Where  a 
party  commences  an  action  for  a  partition  and  files  a  notice  of  U»  pendent,  but 
n^ls  to  proceed  in  the  actioD  with  reasonable  dispatch,  a  parly  named  as  a 
defendant,  but  who  has  not  l>een  serred  with  summons,  may  apply  by  pcti- 
Uon  to  have  the  plaintiff's  proceedings  vacated  [LyU  t.  SoM,  13  How.  104). 

t.  Talne  of  Inoboato  tenancy  bjr  the  cnrtesy. — The  value  of  an  inchoate 
tenaticy  by  the  curtesy,  depends  not  only  upon  tbe  principle  applicable  to  life- 
annuities  and  survivorships,  but  upon  tlie  foci  of  issue  \  and  if  none,  upon  tbe 
likeUhood  of  issue  (Benedlet  v.  Seymour,  11  How.  170). 

/.  Cost. — The  court  has  no  discretionary  power  to  charge  either  psrty  with 
costs  on  the  ground,  that  he  unreasonably  refused  to  make  partition  by  deed 
MeChaan  v.  Momnc,  3  Code  Rep.  0).  But  when  the  plaintilf  to  a  suit  In  par- 
tition, makes  persons  defendants  who  have  no  interest  in  the  subject-matter  of 
the  suit,  the  costs  of  such  defendants  wilt  not  be  cbareed  upon  the  fund  or 
ag^nst  their  co-defendants,  but  must  bo  paid  by  tlie  plaintilf  peTBOnally,  unless 
such  unnecessary  parties  are  brought  In  at  the  request  of  the  other  defendants 
{Hammatley  v.  Hammer^,  7  N.  T.  Ler.  Obs.  137).  A  doweress,  when  prop- 
erly a  party  to  the  suit,  is  chargeable  with  a  portion  of  the  costs  [Tanner  t. 
Nuei,  1  Barb.  660 ;  see  3  Johns.  Ch.  R.30a;  1  8and  Ch.  R  40j  see  ani«,  section 
831,  w>U). 
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AoHont  to  ddermiTiC  Conflicting  Claims  to  Jieal  Prop«rtif, 
and /or  Waste  and  Nuiaancs. 

iaaaati  419.   AcUmu  to  determine  dalms  to  reid  proper^,  Ilot  proae- 

4Sa    Action  of  waste  abolished.    Waste,  how  remediable. 

451.  Prorisioua  of  revUed  stAtatea  applicable  to  action  ibr  mute 

imilcr  this  act. 

452.  Wlien  judgment  of  forfbitare  and  eriction  to  be  gtre 

454 


§  449.  Actions  to  determine  claims  to  real  property^  how 
proteouted, 

FroceedingB  to  compel  the  determination  of  claims  to  real 
property,  parsaant  to  tlie  provieinns  of  t)ie  revisod  statates, 
may  be  prosecuted  by  action  nnder  tliie  act,  without  regard 
to  the  fonns  of  the  proceedings  as  they  are  prescribed  by 
those  statu tiis. 

a.  It  is  probably  now  settled  that  an  action  to  determine  conSicting  claims  to 
real  property  is  governed  by  the  same  rules  as  other  actions  (see  Peckv.  Brtnen, 
S6  How.  830 ;  Laws  1859,  p.  S43 ;  Hammond  t.  TiSetton,  18  Barb.  833 ;  over- 
mling  Cram  v.  Saityer,  1  Code  Rep.  N.  8.  80 ;  B  How.  872). 

b.  The  provisions  of  the  rerlaed  ttatntes  oa  to  conflicting  claims  to  real 
estsle,  and  this  Heciion  410  of  the  Code  now  applr  to  marriea  women  (Lawa 
1864,  cb.  219). 

«.  Who  may  maintain  the  actios  (see  Onderdonk  t.  ifott,  34  Barb.  106). 

Pleadings  (see  Sagtr  v.  Soger,  SB  Barb.  92). 

d.  Appeal— In  coae  of  a  trial  in  the  procoodin^  to  determine  confllctinr 
claims,  either  party  conceiving  himself  aggrieved  maj  appeal,  as  in  personu 
actions  under  the  coia  (Lawa  of  185S,  p.  013,  g  11). 

A  Ict-WB  amended, — The  proviaions  of  the  revised  stalales  relative  to  the 
determination  of  claims  to  real  properly  (3  R.  8.  313)  were  amended  try  Laws 
ofl848.  p,ST;  Laws  of  1854,  p.  2TS;  Laws  of  ISSS,  p.B43;  and  Laws  of  1884, 
ch.  219. 

/  OpandnBde&nlt — Knee  the  act  of  1BS5  these  proceedings  have  lost  the 
mere  statutory  character  they  once  possessed,  and  are  become  on  action  rego- 
lated  by  the  code.  The  court  has  power  to  open  a  judgment  entered  npon 
&ilQTC  to  auswei  in  snch  an  action  (Mann  t.  Provort,  S  Abb.  446). 


^dbyGoOgle 


818  WA8TB — BUWAWOK.  [§§  450 — i5i. 

§  460.     Aetum  of  watU  aholiahed.     Waste,  how  remediahU. 

He  action  of  waste  is  aboliBhed  ;  but  an;  proceeding  here- 
tofore commenced,  or  jadgment  rendered,  or  right  acquired, 
Bhall  not  be  affected  thereby.  Wrongs  heretofore  remediable 
b;  action  of  waate,  are  Bubjects  of  action  as  otlier  wrongs,  in 
which  action  there  may  be  judgment  for  damages,  forfeiture 
of  the  eatate  of  the  party  offending,  and  eviction  from  the 
premises. 

Bee.a>nbrr.fl<inbr,S8Baib.400i  BMimnT.  VAwbr, 9S N.  T.  HS2. 


§  451.  Proviaioiu  of  revi$ad  tiatvieg  applicabU  to  action 
for  toatts  itndw  this  act. 

The  prorieioas  of  the  revised  statutes  relating  to  the  action 
of  waste,  shall  apply  to  an  action  for  waste  brought  nnder  this 
act,  without  regard  to  the  form  of  the  action,  so  far  as  the 
same  can  he  so  applied. 

§  462.     When  judgmeni  of  forfeiture  and  eviction  to  h« 

Judgment  of  forfeiture  and  eriction  shall  only  be  given  in 
favor  of  the  person  entitled  to  the  reversion,  against  the  tenant 
in  possession,  when  the  injury  to  the  estate  in  reversion  shall 
be  adjudged  in  the  action  to  be  equal  to  the  value  of  the  ten- 
ant's estate,  or  unexpired  term,  or  to  have  been  done  in  malice. 

§458.     Writ  of  nuisance  aholithed. 

The  writ  of  nuisance  is  abolished ;  but  any  proceeding 
heretofore  commenced,  or  any  judgment  readered,  or  right 
acquired,  shall  not  be  affected  thereby. 

§  454.  Remedy  for  injuries  hcrdqfore  remediable  hy  writ 
tf  nuMarkW. 

Injuries  heretofore  remediable  by  writ  of  nuisance,  are  anh- 
jecta  of  action,  as  other  injuries ;  aud  in  su<Ji  action  there  may 
be  judgment  for  damages,  or  for  the  removal  of  the  nuisance, 
or  both. 
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a.  Ad  action  purmant  to  Ihia  Kction  is  t,  BabeUtnto  for  the  Bt&tnte  remedj 
bjrwrltof  nuisance,  and  the  plBintifTmnit  aver  iiiblacoiaplalnt  ajt  that  waa 
before  requisite  to  Bustain  an  action  of  tbat  nature  ISiltiearth  t.  Pttiruun,  18 
Barb.  585). 

See  SulMrd  t.  RuueB,  24  Barb.  404 ;  in  Brovin  y.  Woodtnorth,  6  Baib.  5M ; 
Ben  V.  Buffalo  /te.  R.  B.  Go.,  29  Barb.  S91 ;  Bradg  t.  Weeki,  8  Barb.  157 ;  dark 
T.  SCMT*,iB&ib.S62;  Snnm  t.  CS^yuira  A  £  O).  2  Eenton,  486). 


Oeneral  ProvUuma  relating  to  Actions  ooruieming  Seal 
Propaiy. 

%  455,  Provisiona  of  Revised  Statutet  applicable  thereto. 

The  general  prorieions  of  the  revised  statntea  relating  to 
actions  concerning  real  property,  shall  apply  to  actions  bronght 
under  this  act,  according,  to  tba  subject-matter  of  the  action, 
and  without  regard  to  its  form. 

b.  Zqeotm»iit.— See  2  R  S.  SOS  (tit  1,  ch.  5,  part  S);  Laws  1640,  ch.  23&; 
Laws  1B47,  cIl  337 ;  Laws  1846,  cb.  IS9.  Section  18  of  the  sforeBsid  title  (part  8, 
cii.  S,  tit.  1),  providing  that  no  actuai  putry  under  title  need  be  proved,  is  nol 
repeaied  by  the  cotie,  bat  is  eipreHsiy  retained  by  seclion  4B5  (Lawrence  v. 
WiUiamt,  1  Duer.  587) :  and  sectiona  8,  30,  84,  of  the  Bame  title,  are  also  re- 
tained, aud  are  Btiii  in  force  (Bxtdd  v.  Biaghatn,  IB  Barb.  498).  Bo  is  section  31 
(Lan^-r.  VKflftmAini,  2  Duer,  171)  and  section  87  (a^ew  v.  Wing,  5  How.  60  j 
Lang  v.  Boplce,  701). 


enjoyed,  and  possession  thereof  delivered  in  execution  of  a  Judgment  for  its 
recovery  (Roman  v.  K^.  18  Barb.  481 ;  OMld  v.  Chappd,  5  Selden,  346).  It 
wiiinotlie  toraraerDeascment(H'iUi7U)T.  ifin«,  37Barb.  244).  It  iics  against 
a  railroad  company  for  laying  tbclr  rail-track  over  land  dedicated  by  the 
plaintiff'  to  public  use  as  a  street  and  running  tbeir  cars  on  auch  track  ( Wager 
V.  Troy  Union  a  ii.  Cto.  23  N.  Y.  526 ;  Adana  v.  Saratoga  it  it  Cb.  24  N.  Y. 
655,  rev'g  11  Barb.  416).  Ejectment  will  lie  for  land  under  water,  ranted  by 
the  commissioners  of  the  tind  office,  for  the  purpose  of  erecting  docks,  &c., 
for  commercial  parpo3ea(l7A<imptain  and  iSC  ZaiOTVTife  A  R.  Co.  v.  Valentine, 
18  Barb.  484),  A  contract  dated  at  a  future  day,  leasing  lands  fora  terra,  com- 
meocing  at  such  day,  givea  the  leasee,  when  the  day  arrives,  the  right  of  poe- 
aesston  and  to  m^ntain  ejectment  sgaiuat  a  stranger  wrongnilly  withholding 
(TruR  v.  Granger,  4  Selden,  115 ;  see  Bpmear  v.  Tebey,  22  Barb.  360).  But  under 
B  naked  contract  of  purchase  which  is  silent  on  the  subject  of  possession,  the 
purchaser  acquires  no  right  to  the  possession  andno  right  of  entry,  and  cannot  ' 
maintain  ejectment  {Kmigg  i.  KeOiigg,  6  Barb.  116).  A  right  of  possession  in 
pretenli  is  necessary  and  all  that  is  necessary  to  maintain  ejectment  (TruU  v. 
Grander,  4  Selden,  115;  The  People  y.  Mayor  of  2f.  T.,  10  Abb.  113  ;  Hutilerv. 
Bandy  Hill,  6  Hill,  411 ;  Bryan  v.  BuOe,  27  Barb.  503 ;  McLean  v.  McDonald.  2 
Barb.  534).  The  poaseasion  of  real  eatateia  prima /aeieevidenre  of  the  highest 
eetate  in  the  properly,  namely,  a  seisin  in  fee  (BiU  v.  Draper,  10  Barb.  454 
Bamhart  t.  Uremehi^de,  28  Eng.  Law  and  Eq.  R  83 ;  UaUonner  v.  Dintmie/c, 
i  Barb.  066).    Ejectment  does  not  lie  agAinat  a  mortgigee  in  possession  {BoUon 
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T.  Awm(0p,  S3Bub  S90);  nor  by  a  mortgigea  agalast  hit  mortf-gor  (Sslfar 
T.  Sigjur,  87  Barb.  829);  ttoranuut  one  wCo  erects  a  gutter  oa  hiBown  prem- 
iwa  projeding  orer  th«  land  <ff  his  neighbor  (AOen  r,  Ben^aet,  39  Barb.  400); 
nor  against  BmuDidpalcarporatLon  fbnuiDg  a  street  aa  a  public  street  (G^w^*- 
Ammv.  (7i:^0^fin>MU|m,  SoBarb.  9).  EtJecUaeaC  lies  a^inst  one  who  entera 
into  pesMuioD  oriaud  of  another,  with  his  aseent,  nnder  a  contract  to  pur- 
chase the  same  alter  deSinlt  in  payment  of  the  pundiase  money  (iVNwn  v. 
JiyroAiiin,  8  Barb.  6T6). 

a.  Ejectment  cannot  be  mahit^ned  iin1«M  the  plaintiff  has  a  lejcal  estate  fn 
the  premises  ( Wright  t.  Anuiut,  8  Barh  606). 

h.  Where  an  owner  of  land  coDveys  tbesame  to  another,  excepting  the  por- 
tions included  in  the  highway,  he  may  maintain  an  action  of  ejectment 
against  the  grantee  for  encroachments  upon  the  highway  or  for  an  esclnaiTe 
DCCupatioD  of  it,  by  the  latter  (Jffto  v.  DiMf,  3D  Barb.  33). 

&  Partial  plaintiff— In  an  action  \a  recover  land,  there  cannot  properly  be 
Joined  several  pbintiA  claiming  under  distinct  tiUes  for  distinct  uiterESta 
(r*) fljq>i«  V.  JTayor  <if  JV.  York.,  fO  Abb.  Ill ;  aee  a>ite,  |  111). 

d.  Attomey  Ear  [daintlff  to  prodnoa  bia  aathority.— (3  R  S.  805,  gg  IT- 
SI.) — This  proTislon  applies  to  actions  commenced  under  the  code  {Jbwi^  t, 
BoaarO,  11  How.  80).  What  is  a  sufficient  authority  to  the  attorney  r  (/d.) 
The  order  must  direct  that  the  authority  be  produced  to  the  officer  gninling 
the  onler,  and  state  the  place  at  which  it  Is  required  to  be  presented  (Tamer 
T.  iXwb.  3  Den.  187 ;  and  see  10  Wend.  566). 

#.  BJeotmftDt  by  hulbaad  and  'WU*. — Id  an  action  to  recover  property, 
the  alleged  separate  estate  of  the  wife,  she  must  sue  alone,  without  ber  bus 
band  {IliUiaan  v.  JSUman,  14  How.  450).  In  a  it^t  action  by  husband  and 
wife  for  the  recovery  of  land,  to  which  they  claim  title  in  right  of  the  wife, 
no  separate  judgment  can  be  given  In  favor  of  the  wife  and  sgainat  the  hus- 
band They  must  recover  Jointly  or  not  at  all  [BarUia  v.  Draper,  5  Duer,  130). 
Where  a  married  woman  had  the  actual  possession  of  land  held  by  her  for  her 
separate  use.  and  has  b«ea  wrongfully  6|octcd  Uiereftfm,  she  may  maintain  in 
her  own  name  an  action  to  recover  the  poeaeseion  withont  Joining  her  huft- 
band  (Airiy  v.  O^Oaghan,  16  N.  T.  71). 

/  Qjeotnunt  for  laoda  Donvayed  daring  Inbnoy— Before  an  action 
can  be  brougiit  bv  nn  individual  to  recover  the  poesestion  of  Unds  conveyed 
by  him  during  his  infitncy,  he  must  make  an  entry  on  Ihr  lands,  or  do  soma 
Open  act  of  disaffirmance  or  such  deed,  and  this  act  of  dinafflrmance  must  btt 
ftverred  hi  the  complaint  ( Yoorhia  v.  FoorAiet,  24  Barb.  150). 

g,  Btttween  tsnanta  in  common. — In  dectment  by  one  tenant  In  common 
against  another,  an  actual  ouster  must  be  shown,  or  some  act  amounting  to  a 
tolal  denial  of  Ids  right  (Edvmrd*  v.  Bithop,  4  Corns.  61).  In  ^ectment  for 
lands  tkeld  in  oonunon,  it  Is  not  necessary  that  all  the  tenants  in  common 
•hoQld  nnlta  in  the  acUon,eicept  when  the  action  is  a  substitute  for  a  writ  ol 
right  (KeUoffg  v.  KtOosg,  G  Barb.  117). 

h.  Anemt  of  defandniit— aee  anU,  p.  S71,;. 

i  Dafandftut — If  the  premises  are  aetuoEy  eeeupted,  the  aetuai  eeeupant 
must  be  made  det^dant  {Taylor  v.  Cratu,  IB  How.  880;  Liuomy,  Je^mn, 
8  Barb.  U4;  SBioea  v.  Motier,  11  id.  574;  Seltiuy\er  v.  JVoriA,  37  Barbt  SSO; 
TIa  PaopU  v.  AmbntM,  11  Abb.  97;  Puim  t.  Beynold*,  88  How.  S5S ;  Yaa 
HdrTt«-r.3vtrmn,U  Barb.  026;  see  Waldorf  v.  A>rM,  4  How.  868 ;  Bi^Ud 
V.  UlieaASsmutiMB.  B.  Go.251Uih.IH).  The  aeveral  occupants  of  a  build- 
ing may  be  sued  Jointly  (Pwnx  v.  Jtiiru,  10  N.  Y.  280). 

j.  I^ectment  for  vacant  premises  may  be  brought  against  one  claiming  title. 
But  the  citum  must  be  more  than  "  an  Idle  declaration  that  be  owns  the  land  " 
(BdJiuer  V.  Bmpie.  5  Hill,  48). 

k.  Under  the  former  practice,  when  the  premises  were  actually  occnpled, 
the  action  of  ejectment  could  only  be  brought  against  th«  person  in  poaeea- 
•ion.  It  waa  only  where  the  premiaea  were  not  ao  occupied  that  the  action 
might  be  brought  against  soma  person  ezerd^g  acta  of  ownership  over  the 
pretoises  chdmed,  or  claiming  title  thereto,  or  aome  biterest  therein  (S^atar  v. 
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McOnoB,  13  Wend.  5S8).  When  aonie  of  tbe  d«&adantB  in  ui  action  of  ^ect- 
ment  are  not  in  actual  poeKSslon  of  premius  sought  to  be  recovered,  but 
claim  an  interest  therein  adreree  to  the  plaintiff,  the  other  dsfendanta  iMing 
tenants  in  posacaaion  under  them,  the  former  may  pn^erly  be  made  parties 
[Fitimie  y.  Herkimtr  Maiwif.  Oo.  12  Barb.  8d9  ;  B.  C.  2  Kemaa,  580).  A  party 
not  Id  poeseaBion,  yet  claiming  an  interest,  need  not  necessarily  be  made  a 
party  ( Van  .ffuMnv.  CoeUmrn,  14  Barb.  118).  Where  a  lot  baa  on  it  a  boose 
occupied  by  several  tenants  who  rent  different  apartments,  they  are  Joint  occu- 
pants of  tbe  land,  and  may  be  proceeded  against  jointly  in  an  action  of  eject- 
ment (Pearee  t.  Cold-en,  8  Barb.  S22].  The  possession  must  be  ezclUBive  of  the 
public,  to  authorize  the  action  against  an  iudivlduat  as  an  occupant  {BedfiMy. 
Uiiea  A  ^/raetue  B.R  (b.^  Barb.  M).  In  an  action  of  ejectment  brought  by 
an  indiTidual  to  recover  land  conveyed  by  him  during  infancy,  lield  that  he 
could  not  in  one  action  sue  Ma  grantee  ana  the  grantees  of  Bucli  first  grantea 
( Voorhiet  V.  VcorMet,  24  Barb.  153). 

A  The  trustees  of  a  church  cannot  be  said  to  be  tn  the  actual  occupation  of 
it,  and  therefore  in  an  action  to  recover  a  chnrch  tbe  corporation  is  the  pro- 
per party  defendant,  not  the  tmsteea  of  the  chnrch  (Lvea*  v.  Jahjuen,  B  Barb. 
£44) ;  and  as  the  action  will  not  lie  against  a  person  who  is  not  in  actual  pos- 
session (where  there  is  an  a«iuai  occupant)  the  action  will  nnt  lie  against  one 
who  is  not  in  poeaesston  by  himself  or  his  servant,  although  he  has  given  a 
lease  of  the  property  and  it  is  occupied  by  b)s  lessee  {O/tnmplain  and  Si.  Lais- 
renM  B.R  (U.y.  Vaientins,  18  Barb.  481 ;  and  see  Van  Burm  v.  Goddnirn.  14 
Barb.  118).  Where  a  lot  haa  on  it  a  house  occupied  by  several  lenanta  of  the 
rooms  (not  of  the  lot)  they  are  several  tenants  of  the  house  but  Joint  occupanta 
of  the  lot.  and  in  an  action  to  recover  such  lot  tha  tenants  may  be  Joined  aa 
defendania  and  the  piuntiff  will  not  be  put  to  bis  election  as  to  which  one  ha 
will  lahe  a  verdict  against,  but  may  take  a  verdict  against  all  (Paarce  v.  GMfn, 
8  Barb.  523),  Whore  tenants  are  sued,  the  statute  givea  the  landlord  the 
right  to  be  made  a  defendant  with  his  tenants,  and  temile,  "  under  proper 
Kverments  in  the  complaint  I  see  no  good  reason  why  the  landlord  may 
not  be  made  defendant  in  the  flrat  place  with  the  tenant"  (Crippen,  J., 
Ibiffale  V.  Serkimer  Manaf.  Co.,  2  Keman,  G38).  A  landlord  who  is  not  made 
ft  defendant  but  who  defends  for  hia  tenant,  is  liable  for  costs  {Farmeri  Loan 
Co.  V.  fwrscA,  1  Belden,  696). 

h.  Claim  of  title. — To  constitute  a  claim  of  title,  there  muat  be  a  serions 
intentional  claim  of  ownerahip.  A  caaaal  declaration  of  the  party  that  be 
owns  the  premises,  is  not  snfflcient  (LtMu*  v.  </oAruon,  8  Barb.  344 ;  see  Mo- 
Oregar  v.  ComOoek,  IS  Barb.  428). 

e.  Complaint — A  compl^nt  which  states  (1),  that  on  some  day  specified, 
after  his  title  accrued,  he  was  poneaed  of  the  premises  in  question ;  (3)  a  de- 
scription of  the  premises  with  coaveniont  ccrt^nty,  "so  that  troia  eucli  Aa- 
BCtiption  poeeession  of  the  premises  claimed  may  be  delivered ;  (8)  that  beluf 
BO  poBseaaed,  the  defendant  afterwards,  on  a  apecified  day,  enter Pd  into  said 

Etmbee,  and  (4)  nniawfully  withholds  possession  timn  the  plaintiff;  (5)  to 
damage  in  the  sum  of ",  ia  sufficient  (3  R  8.  804,  g§  7,  8 ;   Warner  v. 

NtUgari,  12  Bow.  409 ;  Huiign.  v.  Sherman,  14  id.  439,  reversing  B.  C.  1»  id.  85 ; 
Th«  Faa^y.  Manor  of  N.  r.  17  id.  81;  8  Abb.  7;  28  Barb.  240.  See,  however, 
Waliar  t.  Loekaiood,  i  Abb.  SOT ;  28  Barli.  338 ;  Laarrmai  v.  Wright,  3  Dner, 
074 ;  U  How.  489 ;  8  Abb.  1»). 

d  ABagtns  IMe.— To  recover,  tho  plaintiff  must  show  either,  (I)  a  prior 
wAidi  posse8al<Mi,  or  (S),  a  paramount  legal  title  [Barbne  v.  Draper,  5  Duer, 
180 ;  Lajfman  v.  WkiiiTig,  30  Barb.  559).  As  tu  (be  form  of  allegation,  it  is  suf- 
ficient to  allege  "the  plaintiff  has  the  lawful  title  aa  tbe  owner  In  fee  "  (Jiinijsri 
T.  Lea^,  18  How.  808).  But  where  the  complaint  averred  Oiat  the  premises 
were  conveyed  by  F.  P.  to  the  plaintifT  by  a  warranty  deed,  and  that  by  virtue 
of  that  conveyance,  the  plaintiff  was  seized  of  the  premlaes,  and  bad  a  lawful 
title  thereto,  and  that  the  defendant  was  in  posaesion,  and  unlawfully  with- 
held the  same,  it  was  on  demnrrer  held  insufficient  (Lawrmee  t.  Wri^,  3 
Duer,  674).     The  aUegUion  that  ths  property  was  conveyed  to  the  plwn- 
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Uff,  wu  not  Boffldent  to  Bhorw  a  title  (Qardner  t.  HaH,  1  Corns.  5S9 ;  6  Barb. 
116). 

a.  HtMCOAfOaa  of  prenrinw,— Tha  premises  ilioutd  be  described  with  con- 
Tenient  certalntjr,  "  bo  that  frun  such  doacrlption  posseaion  of  Cbe  premises 
clamed  might  b«  delivered  "  (3  R  3,  304,  §  8).  Where  the  description  was  of 
prembes  in  the  town  of  Putoam.  bounded  as  fotloirs :   "  North  bf  lands  of 

filaimiff,  eaat  by  lands  of  plaintiff,  south  br  lands  of  defendant,  and  west  br 
knds  of  plaintiff,"  the  coutt  treated  It  as  if  no  premises  were  mentioned,  and 
dismisaeu  the  complaint  on  the  trial,  with  leave  to  plointilT  to  amend  (BhM 
T.  Bingham,  18  Barb.  494).  And  where  a  complaint  described  tlie  premises 
as  oiiruf  fifty  acres  in  the  southern  part  of  a  lot,  which  was  fUllvand  perfectly 
described,  held  that  this  was  a  aiifflcient  description,  but  that  if  necewaiy  the 
complaint  could  be  amended  br  atrikisz  out  tlie  word  oitnif  (SL  John  v.  A'or- 
(Amp.  33  Barb,  26). 

b.  Uulawfol  withholding. — The  complaint  must  allege  that  the  "  poMCS- 
rion  is  unlawfully  withheld  from  plaintiff; "  therefore,  a  compiunt  whic^ 
after  ailesinK  plaintiff's  title,  and  describing  the  premises,  continued  as  thus : 
afterwards  delendant  claimed  and  now  claims  title  to  or  some  interest  in  the 
nortliem  portion  of  said  premises,  and  exercises  acta  of  ownenhip  ovh"  the 
same,  in  violation  of  the  right  of  the  plaintiff, — was  held  to  be  defective  (Tiq^ 
tw  V.  CraJte,  Ifl  How.  362),  as  not  showing  any  unlawful  withholding  of  the 
premises  from  the  plaintiff,    (/d.) 

c  Form  of  complaint— A  complaint  which  stated  that  on,  Ac,  J.  O.  was 
seized  in  fee  and  possessed  of  a  certain  lot,  describing  it ;  that  said  J.  G.  died 
BO  seized  on.  &c.,  intestate,  leaving  liim  surviving  his  widow,  H.  O.  and  liis 
children  and  solo  heirs  at  law,  the  ptaintitK,  F.  CT,  M.  O.  W..  now  the  wife  of 
A.  W.,  and  D.  G.  ;  that  plaintitfa  are  seized  in  fee  and  entitled  to  the  poesea- 
■ion  of  the  said  lot,  subject  to  the  life-estate  of  the  sidd  H.  G.  [the  testator's 
widow],  in  one  equal  undivided  third  part  of  the  same ;  that  the  plaintiff  D, 
O.  is  an  iufiint  under  the  age  of  twenly-cne  years ;  and  said  A.  W.,  by  an  or- 
der duly  made  by  this  court,  has  been  appointed  his  guardian  to  prosecute 
this  action  on  his  l>ebalf ;  that  the  detcndaots  are  a  corporation,  organized 
under  the  laws  of  this  State,  and  plainti^  have  been  informed  and  tielieve 
that  the  defendants  are  wrongfully  iii  possession  of  a^d  lot,  and  wrongfully 
claim  title  thereto  ;  and.  although  requested,  have  refused  wd  slill  refiise  to 
deliver  up  possession  to  plaiotifis,  and  unjustly  withhold  possession  fh>m  them. 
By  reason  of  which  contmual  wrorig-doLni;.  the  plainti^  have  sustained  darn- 
s' to  the  amount  of  $:iDOD ;  wbcrelbre  puiiniiffs  demand  judgment  for  $3000, 
With  coats,  and  that  defendants  deliver  np  posaeaaion  to  them  of  said  lot, — 
was  held  good,  on  an  appeal  Ctom  the  Judgment,  and  that  it  would  have  been 
good  on  demurrer  (Oariur  v.  XaiiAiitin  Saild.  A$*i>.,  6  Duer,  53S). 

d.  A  complaint  in  ejectment  need  not  aver  title  in  the  plaintiff,  an  averment 
of  liis  prior  poBseasion  is  sufficient  {Xorrit  v.  liiitadl,  5  Cal.  249 ;  Uutchinton  v. 
Pvrku,  4  la.  83).  A  complaint  that  plaintiffs  have  lawful  title  as  owners  in  fee 
simple  of  the  premises,  and  that  the  defendant  is  in  possession  and  unlawfully 
wltJiholds  the  same,  held  insufficient  (Paynt  v.  TreuiCtceU,  S  Cal.  310). 

«.  Joinder  of  oanaes  of  aotlon.— A  pla'mliff  cannot  unite  with  a  clfdm  to 
recover  possession  a  claim  to  recover  damages  for  injury  to  the  premises 
(floteAAiw  V,  A'ibum  it  S:  Cfa.,  36  Barb.  600). 

/.  The  plaintiff  cannot  In  one  and  the  same  action  seek  to  recover  possession 
of  real  property,  on  the  ground  that  he  Is  the  owner  of  tlie  fee,  and  that  the 
defendant  wrongfully  withholds  it  from  him.  and  also  to  confirm  his  title 
thereto  by  a  decree  that  the  title  is  in  him,  and  that  the  defendant  be  required 
to  convey  an  apparent  outstanding  title  claimed  by  him  to  the  plain  tiff  (Xnttia 
T.  MeCarUiy,  8  Abb.  225). 

g.  Claim  of  posaeaaion  and  mesne  profit)  In  one  action. — The  plaintiff 
in  one  action  may  recover  the  land  and  dimages  for  the  use  of  it.  while  de- 
f^dant  has  kept  him  out  of  possession  (Limngiton  v.  Tanntr,  V2  Barb.  481; 
The  ^aple  v.  Mayor  of  A".  T.,  17  How.  57 ;  88  Barb.  340 ;  9  Abb,  7 ;  IIoteMim 
T.  Atiimm B.KCo.,3a Barh.  600 ;  ZMniw  V.  Datit, 31  Barb.  273 ;   see,  how- 
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vret  Tmpkint  t.  Viite,  1  How,  BM).  Requisites  of  compl^t  for  taesae 
profits,  see  Aijulit  v.  Mayor  qflf.  7.1  Barb.  lea 

a.  Saveral  ■tatemontB  of  one  canso  of  boUoil — The  section  of  Ihe  revlBed 

Statutes  declaring  thst  the  derlarstion  in  ejectment  may  contain  several 
oountB,  and  tbat  several  parties  ma;  be  named  as  ptaintifib  jointly  in  one  connt 
and  separately  in  others,  relates  merely  to  the  remedy,  and  is  repealed  by  the 
code  (fit  John  y.  Pimve,  22  Barb.  862.) 

b,  Qalm  for  passeaaioii,  and  to  set  aaldo  frandnlent  dsed  In  ooe  ao- 
UoiL — In  an  action  to  recover  the  posaeseion  of  land,  the  plaintiff  may  attack 
a  deed  under  which  the  defendant  claims  title,  as  well  upon  equitable  as  upon 
Ie^I  grounds ,  but  his  complaint  should  be  appropriately  fmmed  for  the  pur- 
pose (PhiUi^  V,  Oor/utm,  17  N.  Y,  270),  In  that  case  tlie  complaint,  after  stating 
plaintiff's  title  as  heir  to  W.  P.,  deceased,  averred  that  defendant  was  in  pos- 
aetsLon,  clatmlug  ownership  by  virtue  of  a  pretended  deed  from  stiid  W.  P., 
nnd  chained  ijiat  such  deed  was  Inoperative,  because  obtained  Ihim  said  W.  P. 
by  &aud  and  without  consideration.     On  the  trial,  it  was  contended  tbat  the 

Elaintlff  could  not  impeach  the  defendant's  deed  In  tbat  action,  but  should 
ave  first  brought  Bu:t  to  set  aside  the  deed^nd  if  succeesAil,  might  then  sne 
lo  recover  the  poesession  of  the  premises.  This  abjection  was  overruled,  and 
the  plaintiff  had  a  judgment  declaring  the  deed  void,  and  for  a  recovery  of 
the  premises ;  and  that  Judgment  the  court  of  appeals  affirmed. 

0.  Sjeotment  for  non-payment  of  ront. — Ejectment  fbr  non-payment  ol 
rent  lies  by  assignee  of  lease  (jfatn  v.  Qrsen,  33  Bnrb.  448) ;  or  of  the  rent 
( Van  BiiUKlaer  v.  SUnfferland,  26  N.  Y.  G80) ;  by  the  personal  representatives 
of  the  assignee  of  a  life  lease  [Mimlier  v.  Yoit,  33  Barb.  277);  and  generally  as 
10  ejectment  for  non-payment  of  rent  see  Van  Rensflaer  v.  SmM,  37  Barb. 
IM ;  Fin  Bmtt^aer  r.  Jom$,  2  Barb.  613 ;  Manor  of  N.  7.  v.  Oam-pbta,  18 
Barb.  138. 

d.  In  an  action  to  recover  possession  of  demised  premises  on  the  ground 
of  a  forfeiture  of  the  lease  by  non-payment  of  rent,  a  demand  of  the  rent  need 
not  be  alleged  {Mayor  <t»,  of  N.  T,  v.  Campbr^,  18  Barb.  158). 

».  The  statute  authorizing  the  vacating  of  the  judgment,  and  a  new  trial.  In 
ejectment,  does  not  apply  to  ejectment  &i  non-payment  of  rent,  as  the  latter 
is  but  a  substitute  for  a  re-entry,  which  Is  always  final.  Especially  is  it  not 
applicable  to  such  an  action  where  thejudgment  is  rendered  upon  demurrer, 
and  there  is  no  leave  to  answer  over  (ukriitU  v.  Bloomngdale,  18  How.  13). 

/.  Complaint  In  fljeotmont  lor  non-payniDnt  of  rsut^n  an  action  to  re- 
cover possession  of  demised  premises,  for  non-payment  of  rent,  the  compldnt 
statedthattheplBintiabon,iS»i,  were  the  owners  in  fee,  and  possessed  ofull  that 
ixrUia  ioater-lot,  taeant  froiijid,  otuI  toil  under  viater,  called,  &c.  [describing 
it],  and  that  bwig  so  sebsed  and  possessed  thereof,  the  plaintlfis  did  on  that 
dJty  sell  and  convey  to  R.  M.,  ono  to  hie  heirs  and  assigiis  for  ever,  the  said 

£  remises  with  tbe  appurtenances,  subject  to  the  pavmcnt  therefor  by  said  R. 
L,  his  heirs  and  asugns,  on  the  first  day  of  Hay  tnen  next,  and  yearly  and 
every  year  on  the  first  day  Uay  for  ever,  of  the  rent  of — ,  with  a  clause  of  re- 
entry m  case  of  non-payment  of  rent,  and  then  averred  that  the  defendant 
Dlngee  was  in  the  possession  of  said  premises,  and  thai  D.  P.  C,  and  J.  G.  B. 
claimed  to  have  some  title  or  interest  in  the  premises  by  purchase  of  the  s^d 
R  M.'b  title,  and  that  R.  M.  had  not,  nor  bad  the  defendants  or  either  of  thom, 
paid  the  aforesaid  rent  at  the  time  or  times  afores^d,  but  that  the  same  was 
wholly  due  and  unpaid  since,  Ac  ;  wlierefor  the  p'lBlnllffs  claim  judgment,  Ac 
To  this  the  defendants  demurred  that  it  did  not  contain  (acts  sulBcient  to  con- 
stitute a  cause  of  action,  in  this :  that  (1)  it  did  not  allege  a  demand  of  the  rent ; 
nor  (3)  notice  of  an  intention  to  re-enter.  But  at  a  general  term  of  the 
supreme  court  the  compl^nt  was  held  sufficient  (Xaj/or  of  2f.  T.  v.  CarnvbtU, 
18  Barb.  156). 

g,  Ttotpaaa  and  ^eotmant,  arid  trei^am  quart  cfauMim  /regit  —  in  re- 
■pect  to  the  same  premises,  cannot  be  joined  In  the  same  compliant  {Sudd  t. 
Sitipham,  16  Barb-  4S4 ;  and  see  Smith  v.  MalUeJc,  8  How.  73). 
A.  Equitable  deCenook — To  an  action  of  ^ectment  a  defendant  may  iatw- 
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pCM  n  eJiutaMe  tkfence  {MiSa- 1.  I^el,  5  Duer  3S4 ;  Ciwjf  t.  OwdMon,  S  Ker- 
MD,  9Se  1  reTerung,  9  Barb.  657 ;  and  eee  C'Amc  v.  Ant,  31  N.  Y.  581 ;  Tn- 
ptom  V.  Trapkagm.  40  Barb.  037  ;  J'Avmutn  v.  .ln(i«ni>n,  30  Bub.  621;  MeOnm 
T.  MeGrof,  80  Barb.  633 ;  £)?«<>  *.  Holmm,  ID  How.  420). 

a.  Bat  the  defendant  to  avail  himself  of  mch  defaice,  moat  set  it  up  tn  hi* 
Huwer  IDmeeg  t.  Boag,  13  Barb.  SM ;  and  see  IB  N.  T.  Sai). 

b.  AnawerortltleliidalisacUiit — When  tite  complaint  alleges  title,  and 
that  tbe  premises  are  in  thd  poasession  of  the  defenaant,  and  demands  pos- 
■ession,  an|  also  alleges  that  Ihe  defbndaot  unlawfully  withbulda  same,  an 
*—- —r  which  merelv  deniia  poaseBsioD  and  unlawful   withholding,  does  not 

issue  plain  tiff  s  title,  and  no  question  of  adverse  poeaeeaion  arises.  If 
the  defendant's  in teolion  to  put  in  question  the  vaUdltv  of  the  deed  to 
plaintiff  on  the  ground  of  an  adverse  possession,  at  the  time,  he  ahonld,  b^hia 
answer,  have  set  up  title  in  himself,  or  title  out  of  pluutiff  (Fbrd  v.  San^aon, 
17  How.  447 ;  8  Abb.  S32 ;  80  Barb.  183). 

c  Answer  In  notion  of  ajectment  by  tba  poopla. — In  an  action  of  eject- 
ment bj  the  people,  an  answer  denyini;  the  plunli^'  title,  but  admitting  that 
defendant  had  Uiken  posatasion  of  the  premises,  and  held  the  same  adverselr 
to  llie  plaintiOs,  and  alluging  tliaC  no  right  or  tiilc  had  accrued  to  the  plaintira 
within  forty  years,  and  that  neither  the  plaintiff  nor  those  through  whom 
tbey  claimed  had  received  the  rents  and  profits  of  the  premiaea  within  forty 
years, — was  on  demurrer  held  Insufflcient,  and  that  to  have  made  it  sufflraent, 
U  should  have  set  up  an  adverse  posdession  of  forty  yeats  in  the  defendaut 
(The  PeopU  v.  Va%  Beimtlaer,  8  Barb.  190 ;  and  see  n«  Peapit  v.  LivingilM, 
td.2SSl;  TluJ\iopie-r.  Arnold,  iCvme.  508). 

d.  Adverse  poaeeesion. — Advene  possession,  to  constitute  a  bar,  must  be 
actual  and  hostile,  and  not  a  mere  IrespaBa  IXUier  v.  Piatt,  6  Duer,  273 ;  and 
•ee  KtTit  V.  Uaranirt,  83  Barb.  491 ;  C/iamplata  R.  B.  Co.  y.  ValenUne,  19  Bartx 
48*:l'b>gaUv.EN-laam-M»n.nf.  Go.,  »  Barb.  387;  MBOT^/orY.  Comitaek,  U 
Barb.43T). 

e.  Advene  possesion  is  good  only  ftn-  the  part  actually  occnpied  {Coming 
T.  Z'my  Iran  and  JtTatl  P^ielori/,  34  Barb.  629  j  22  How.  212). 

/  Proof  of  tlUe;— Proof  of  title  in  plaintiff  ( J>nD>u'iv  v.  XiOer,  33  Barb.  S8« ; 
!rt«  ftopte  V.  Trirutii  Church,  80  Barb.  587 ;  23  N.  Y.  44 ;  CluU  j.  Vorit.  31 
Barb.  611 ;  Laju  v.  Omld,  10  Barb.  2S4 ;  Sufforg  v.  Hjfndt,  39  Barb.  635>. 

g.  RecelTer.— The  court  will  not  pending  an  action  ejectment,  at  the  in- 
stance of  the  plaintiff,  appoint  a  receiver  ofthe  rents  of  the  premisn  in  suit 
(Thomjitm.  V.  Shtrrard,  SO  Barb.  098 ;  12  Abb.  426 ;  23  How.  15S ;  The  Ptapit  v. 
Mayor  ite.  <if  N.  F  10  Abb.  Ill ;  and  see  fftttii  v-  GorHe^i  Edw.  Ch.  R.  281 ; 
Of^TdniT.  Z««,  3id.  804;i^terv.Jfior8,iit334;OH>)uv.  (TAotori,  iJL  313). 

A.  Injnnctioa — Bestraining  action  of  ^ectment  by  iq]iuictio&  (Sieman  v. 
AiuUn,  'iS  Barb.  9). 

t.  VTaatet — Restnuninz  waste  pending  the  action  (Tla  Peopit  v.  Dadton,  4 
Barb  lOJ). 

J.  Plauitllf  taking  poaaeaaloii It  ia  no  bar  to  an  action  of  ejectment  that 

pending  thp  action  the  plaintiff  has  taken  poEsesuon  of  the  premises  (Tj^  v. 
Canaday,  2  Barb.  160). 

k.  Staying  proceedings  till  ooats  of  previous  acUoa  paid.— An  action 
ot  ejectment  by  several  helra  is  not  for  the  same  cause  and  between  the  same 
parties  aa  an  action  by  one  of  the  heirs,  and  the  proceedings  in  the  action  1^ 
Beveral  cannot  be  stAyed  until  the  costs  of  an  unsuocesaful  action  by  one  ofthe 
hdrs  is  paid  {len  Broeek  v.  Beynoldi,  13  Uuw.  462). 

Bee  ants,  p.  584,  e. 

I.  Defence  by  landhwd. — Landlord  may  be  admitted  to  defend  on  showing 
he  Is  landlord,  or  has  a  privily  of  estate  or  interest  with  the  defbndant  (Qo^reg 
V.  Ibunwnif,8  How.  3914). 

m.  Deatb  of  fdsdndfi;— Where  the  plaintiff  in  an  action  to  recover  rpal  prop- 
erty dies,  and  bis  heir  applies  for  leave  to  contuiae  the  uctlon.  It  is  not  usees' 
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wary  that  the  widow  fihoold  loin  in  the  petitioD,  oi  be  made  a  putr  UiA  t. 
OBot,  8  Abb.  888). 

a.  In  ^ectment  by  Bevend  plabitifib,  If  after  Jnd^meut  for  the  plaiutiib. 
one  of  them  dies,  esecation  may  issue  without  any  tetre/aeiat,  but  it  moBt  bs 
im  the  names  of  all  the  defendants  {Homil  t.  EldrOgt,  SI  Wend.  6TS). 

b.  Death  of  sole  defaudant.— The  death  of  a  sole  defendant  before  verdict 
abates  the  action,  and  it  cannot  be  ccmtinued  against  the  heirs  of  Uie  defendant 
(JTmr^  t.  Mctt^,  11  Abb.  lOG  ;  Kiuam  v.  Hamilton,  20  How.  36a). 

e.  Change  of  ooonpanoy  of  pmnlBea  psndiiiB  the  aotfon. — Where,  pen- 
ding the  action  for  the  recoTery  of  real  property,  all  the  right,  title,  and  in- 
terest of  the  defendant  in  the  premises  is,  iy  operaHan  of  i/ta  or  by  the 
death  of  the  defendant,  transferred  to  another,  who  enters  into  and  holds  pos- 
eesiion  thereof,  the  ori?inat  cause  of  action  docs  not  continue  ag^nst  the  suc- 
ceeding occupant,  and  ne  cannot  be  subEtitut^d  as  a  party  (.VMely  t.  ABmng 
IforlA.  JL  &  On.,  14  How.  71 ;  Putnam  t.  Van  Buren,  T  id.  83). 

(j.  Whora  plaintiff 'a  Ufa  tennlnatM  pending  the  action.— (3  R,  S.  306, 
g  31).  The  provihion  for  the  case  of  a  plaintiff's  title  expiring  before  tlie  trial,  la 
Btill  in  force.  Wliere  the  plaintiff's  title  bo  expires,  the  conrt  may  render  judg- 
ment for  the  plaintiff  lor  damagea  for  the  withholding  posaeasion  and 
against  him  for  the  recovery  of  posaession.  No  EupplemenlaJ  answer  is 
necessary  to  give  a  defendaiil  the  beaeflt  of  this  provision  (Lari^  t.  Wi&raAam, 
2  Duer,  171). 

e.  Now  tiiaL— The  revised  statutes (2  R.  3.  809,  §  87),  provide  "that  the 
court  in  which  snch  jud^ent  (i.  e..  Judgment  on  verdict  in  ejectment)  shall  be 
rendered,  at  any  time  within  three  years  thereafter,  upon  the  application  of 
the  parly  against  whom  the  same  was  rendered,  his  heirs,  and  assigns,  and  up- 
on payment  of  all  costs  and  damages  recovered  thereby,  shall  vaonie  such 
Judgment  and  grant  a  new  trial  in  such  cause."  This  provision  remains  in 
force  (Bogeri  \.Wing,  5  How.  60 ;  Lang  v,  Bopke,  1  Doer,  701 ;  Cook  v.  Puaage. 
4  How.  800).      The  statute  is  imperative,  and  an  order  granting  a  new   tnal 

rflnant  to  it  is  not  appealable  to  the  court  of  appeals  (EvanM  v.  MiEard,  18 
if.  619).  The  statute  applies  only  where  there  has  been  a  trial  by  jury  and 
a  verdict  (see  OliauUniqm  Co.  Bk  v.  WhiU,  23  N.  Y.  849).  The  three  years 
are  to  be  computed  from  the  first  Judgment  in  the  action.    (Id.) 

f.  The  statute  provides  fhrther  for  a  second  new  trial  in  the  discretion  of  the 
court,  and  the  court  may  grant  a  third  trial,  but  each  party  cannot  have  two 
new  trlois  (BeOijtger  v.  MarUndiOe,  8  How.  118). 

See  S^Bilmentfw  nojirpaymmii  qfrenl. 

g.  Meane  profits  on  restitution. — Where  a  recovery  is  had  in  ejectment, 
and  the  plaintiff  is  put  in  posseseion.if  the  judgment  is  suhscquenliy  reversed 
and  the  premises  restored  to  defendant  by  a  writ  of  restitution,  the  action 
by  the  defendant  for  the  rents  and  profits  during  pl^Iiff's  possession  is  in  the 
nature  of  an  action  for  nee  and  occupation  (SAeblen  t.  Van  ^ytt,  IS  Barb.  26 ; 
and  see  21  td.  38C  ;  Mattiee  v.  Lord,  80  Barb.  386). 

A  The  remedy  for  mesne  profile  after  recovery  in  ejectment  is  by  action,  not 
by  snmestion  {MItw  v.  J)ai>ii.  18  N.  Y.  488).  Allhoagh  the  form  of  tha 
remedy  U  changed,  tlie  principles  of  the  provisions  of  the  Bevised  Statutes  in 
relation  to  the  recoveiy  of  mesne  profile  remain  in  force,  and  are  to  be  op- 
plied  to  an  action  for  meane  profits  after  Judgment  iu  ^ectment,  thoogb  m 
form  like  the  old  acliou  of  trespass.    IJd.) 

i.  Proof  in  action  for  mesne  profits  and  amonnt  of  damage,  see  Aimlit  t. 
JfillW  qfN.  Y.,  1  Barb.  168. 

j.  On  a  suggestion  for  mesne  profits,  the  plaintiff  could  recover  only  for  tha 
lax  years  next  before  tlie  filing  the  suggestion,  not  for  the  six  yean  succeeding 
the  commencement  of  the  aclW  IBvdd  t.  WaUcer,  9  fiarb.  493). 

k.  Judgment— Judgment  in  an  action  of  ejectment  where  no  new  trial  ia 
];nuited,  conclndes  the  parties  to  the  action,  and  all  persons  cttdmlug  nnder 
tbem  by  title  accraing  after  the  commencement  of  the  action  {AiruUt  v.  JHiiyor 
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ry  T.,1  Barb.  ISO ;  and  u  tc  the  effect  of  the  ladgmut,  we  Betbe  y.  BBiea, 
Bub.  407;  Aru«v.  F«ai,12Bub.Se7i  iJuTiaUa  t.  WJZn,  6  BariL  CIS ;  Vil- 
«M  T.  Dofnl,  S  Boew.  019 ;  Lawe  1863,  ch.  485). 

a.  The  L»Wi  of  IBfll,  db.  221,  p.  SSe,  repealed  laws  1SS2,  ch.  4S0,  was  held 
not  to  be  retro(f>ectlTe,  and  not  to  appl;  to  Jndgmenta  prior  to  ita  paange  (.Oqr 
T.  0d^,  86Barb.447). 

ft.  Verdiot — Reooverr. — The  proyWon  of  the  rerised  statutes  as  to  the  form 
of  the  verdict  in  ejectmeut  must  be  considered  as  modifled  by  tbis  section.  If 
the  plaintifis  colIecliTet/  are  enUtled  to  the  whole  of  Ibe  property  claimed. 


then  a  general  verdict  E>r  the  recoTfirv  of  the  whole  property  would  be  suffi- 
cient. If  only  a  moiety  belonged  to  tliem,  colleclivefy,  a  general  verdict  for 
such  moiety  would  be  proper  (IV«oif  v.  SianietM,  3  Code  Rep.  1521    Where  tbe 


plaintiff  prov«a  title  to  a  smsUei  quantity  of  land  than  be  haa  clamed  i 
complaint,  he  may  recover  acoording  to  the  proof,  and  the  complunt  may  be 
amended  accordinglr  (&iiogg  v.  KMogg,  4  Barb.  116).  And  where  in  an  ac- 
tion agunet  (bur  delendauu  to  recover  the  pasHeasion  of  land,  the  complaint 
Mated  that  one  of  them  uqjustiy  claimed  title  to  the  premises  and  the  othen 
were  in  poasesaion  under  him,  and  that  the  defendants  unjustly  withheld  the 
possession  from  the  plaintiff]  the  answer  merely  denied  Uie  dlegation  aa  to 
wlLbholding  poasession,  and  alleged  th:kt  the  one  defendant  was  the  owner  of 
and  enUtled  to  the  premises ;  on  the  trial  it  was  proved  by  tbe  defendants, 
subject  to  objection,  that  they  occupied  severally  distinct  parcels  of  the  prem- 
ises^ — held,  that  under  tbe  pleadings  the  pliuntiff  was  entitled  to  recover 
against  ell  the  defendanta.  If  there  was  an  improper  Joinder  of  parties,  the 
objection  should  have  bewi  raised  by  demurrer  or  answer  {fbigaie  v.  Serldmer 
ManiifaUuHag  Co.,  2  Eeman,  680,  affirming  S.  C,  13  Barb.  358 ;  see  9  Barb. 
29S). 

e.  On  the  trial  the  plaintiff  may  recoverpart  of  the  premises  described  In 
the  complaint  ( Vrotnnan  v.  Wetd.  2  Barb.  830;  Van  Benitetaer  v.  Jona,  2  Barb. 
013 1  Tnuas  v.  Tlv>m,  3  Barb.  156 ;  KOIogg  v  Kdiogg,  8  Barb.  116).  Tbe  vari- 
ance may  be  disregarded  (2  Barb.  156). 

d.  Where  tbe  complaint  alleged  defendant  wag  In  poawsion  claiming  in 
right  of  tus  wife,  and  It  appeared  on  tba  trial  that  be  was  in  possession  ruum- 
ing  in  hia  own  right,  held  an  immaterial  variance  (Ra*»  v.  BM,  S8  Barb.  25). 

e.  Where  on  the  trial  of  an  ^ectment,  tbe  evidence  as  to  the  location  of  the 
premises  diffiirs  fWim  the  description  in  the  compl^t,  it  is  a  variance,  and  not 
a  f^uie  of  proof  (Bi«wfl  v.  Coan,  20  N.  V.  81). 

/.  Costa.— See  anl«,  p.  629,/ 

0.  'Writ  of  aaalataaoa.— A  writ  of  assistance  mav  be  Issued  tx  parte  Uf.  T- 
I^t  Int.  Go.  y.  fittfer,  9  How.  407 ;  If.  T.  Life  Tru.  Co.  v.  Snnd,  8  How.  85. 
852).  [Sanile,  In  the  second  district  a  writ  of  aaaistance  will  not  be  issued  a 
parit  against  one  not  a  party  lo  the  suit.] 

A.  Bzsontion. — Tbe  court  will  not  on  motion  of  the  plainUff,  order  the 
sheriff  to  execute  a  writ  olbabtre  faeiai  poueimvMm  In  a  parUcnIar  manner 
(BotBie  y.  Braht,  4  Duer,  876 ;  3  Abb.  161).  8taj  of  execution  (JT*)  FiMi,  v. 
Lee,  7  How.  48). 

i  Where  the  plaintiff  &ils  In  an  action  for  the  recovery  of  real  property, 
and  for  damages  for  the  withholding,  he  is  liable  on  the  retnru  of  an  execu- 
tion unaatisfled,  lo  an  execution  agamat  his  person  for  the  costs  of  the  action 
{Merritt  v.  CaTpenier,  30  Barb.  81 ;  see  ante,  p.  371,  j> 

j.  Xyeotmant  by  purohaaar  on  aale  nnder  an  execution. — To  recover  In 
^ectraent,  under  a  purchase  at  a  sheriff's  sale  on  a  Judgment  against  the  de- 
fendant, it  la  Hufflclent  for  the  plaintiff  lo  show  the  defendant  in  poaeeesion  at 
the  time  of  the  recovery  of  the  judgment  against  him,  and  a  continued  pos- 
leasion  in  him  &om  that  time  to  tbe  commencement  of  the  action,  and  that 
the  pMntiff  acquired  the  title  of  the  defendant,  under  the  slieriff'a  aaie  {Kd- 
bggy.  EMoog,(iBiab.m;  Diddiaont.  Smith,  ^BatbAWt;  Bigtloay.PiiteK 
11  Barb.  iOS ;  Smith  v.  Oolvin,  IT  Barb.  157).    Tbe  plaintiff  must  prove  ajudg- 
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b.  ^aotmeiit  for  doirer,  against  \rbora  it  irlU  Va. — Ejectment  to  re- 
oovet  dower  will  lie  against  a  tenant  who  has  an  estate  or  interest  less  than  a 
freehold  and  before  dower  has  been  assigned  (ESieoU  v.  Motier,  11  Barb.  674; 
8  Selden,  201).  It  must  be  broaglit  against  the  aetnat  occupant  of  the  land  [SW- 
cottY.  Moiurr,  3  Selden,  201).  It  Is  not  neceaauy  that  she  demand  her  dower  be- 
fore bringing  her  action.  (Id.)  Where  she  cldms  dower  in  a  block  of  lota, 
■be  mav  mambUn  her  action  agoinat  the  occupant  of  a  einKle  floor  of  a  bouse, 
erected  upon  one  of  the  lots,  who  has  hired  sueh  floor  of  lAe  owner  for  a  sin- 
gle year.    (iA) 

6.  Defence. — Tobar  the  widow  of  her  action  fbrdover,  where  rent  haa  been 
uaigned  with  her  consent  and  accepted  by  her,  it  must  appear  that  tbe  rent 
will  endure  for  her  life  {EUioott  r.  Momer,  11  Barb.  S71 ;  3  Selden,  201).  And 
in  ejectment  for  dower  after  admeasurement,  the  defendant  may  controvert, 
the  title  of  the  husband,  his  seizin,  the  plaintilTa  marriage  [and  the  death  of 
the  husband]  {i^rfa  T,  ifaniu,  4  Brada.  Bur.  Rep.  IIS;  and  see  i^wm™  v. ffinfl- 
mon,  1  Corns.  243 ;  Finn  v.  Sleigkt,  8  Barb.  401 ;  Poor  f.  ITorton,  15  Barb.  488). 
There  cannot  be  a  set-off  of  rents  received  {Bogardut  v.  Farkar,  7  How.  803). 

d.  Iilmltatloa  In  action  to  reoovor  dower  [Brmetter  v.  SreioMr,  82  Barb. 
4i8). 

«.  Connter-oUim  in  aotlcoi  for  dower  (ElUoott  t.  Oiiboni,  30  Barb.  498). 

/,  Admeaanrament  of  doirer — Prooeedlnga  for,  before  ■nrrosate, — See 
Board  y.  Board,  4  Abb.  21)5 ;  Parki  v.  Hardy,  4  Bradf  Sur.  Rep.  16) ;  notice  to 
owner  before  admeasurement  (Ssuwrl  t.  Smiift,  89  Barb.  187). 

g.  Complaint  for  admeaanrament  of  dower. — A  complaint  asking  to  hare 
dower  set  off  and  admeasured,  is  lo  be  regarded  aa  a  subaUtute  for  the  former 
petition  for  admeasurement,  or  the  former  bill  in  equity ;  and  is  not  objection- 
able on  the  ground  that  the  defendant  wsa  not  In  the  actnal  poagesslon  of  the 
Innds,  or  that  six  months  bad  not  elapsed  unce  the  death  of  the  husband 
(TmenxndY,  Touynmnd,2  Band.  7  U  ;  8leicart\,  Snii(A,  39  Barb.  ie7);aadaalo 
parlies  to  auch  action,  see  Van  Jftmw  i.  Yaa  Namt  (38  How.  247). 

See  anU,  p.  294,  e. 
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TITLE    XrV, 
Provitiotu  rdating  to  MriiHng  Suite. 

BEOnoai  456.    Appeal  from  order  U  specUl  term,  on  a  summarj  appUc*- 
tion  after  judgmenL 
407.     Writ  of  em>r  aboliahed,  and  appeal  sabMituted. 
4Sa,    Execution  on  Judgment  docketed  prior  lo  Julyl,  1646. 
459.    ApplicatioD.  of  tSia  act  lo  actions  pending.    Kxtraoidinarr 

400.    Appeal  ttom  certain  final  decrees  allowed. 
4fll.    Imw  of  tkct  in  coontj  court,  how  tried. 

§  45S.  Appeal  from  order  at  a  apecxal  term,  on  avmmary 
e^^ux^ion  e^fter  judgment. 

The  appeal  mentioned  in  section  9  of  the  act  to  facilitate 
the  detenninatioii  of  exiBtiog  suita  in  the  courts  of  this  State,* 
ma;  aUo  be  taken  from  an  order  made  at  a  special  term,  on  a 
summary  application  in  an  action  after  judgment,  when  such 
order  involyea  the  merits  of  the  application,  or  Bome  part 
thereof. 

§  45T.  Writ  of  error  in  aU  eaaei  ahoUthed.  Appeal  stii- 
ttituted. 

'  Ko  writ  of  error  ahall  be  hereafter  issued  in  any  case  what> 
ever.  Wherever  a  right  now  exists  to  have  a  review  of  a  judg- 
ment rendered,  or  order  or  decree  made,  before  the  Grst  day  of 
July,  1818,  each  review  can  only  be  had  upon  an  appeal  taken 
in  Uie  manner  provided  by  this  act ;  and  all  appeals  heretofore 
token  from  such  judgments,  orders,  or  decrees,  under  the  pro- 
vuions  of  the  code  of  procedure,  which  are  still  pending  in  an 
appellate  court,  and  not  diemiseed,  shall  be  valid  and  efiectnal. 
But  this  section  shall  not  extend  the  right  of  review  to  any 

•  Zawb  1649,  ch.  439. 
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case  or  qnestion  to  irhich  it  does  not  now  extend,  nor  the  time 
for  appealing,  nor  &hail  it  apply  to  &  case  wliere  a  writ  of  error 
hftB  been  already  isened. 


Code  Rep.  197). 

b.  A  writ  of  error  will  not  lie  to  review  In  the  court  of  ajqteals  a  decialon  of 
Ibe  BOMeme  court,  made  M  epeclal  tom,  ftwudiag  a  peremptoir  nundamiu 
{Fiopl*  T.  SUeU,  1  Code  Rep.  SS). 

§  468.  JSeeeuHon  when  istuable  on  a  Judgment  dodceied 
before  July  1, 1848. 

An  execution  la&j  be  iesaed  withont  leave  of  the  coort 
apon  a  judgment  docketed  before  the  first  day  of  July,  184S, 
or  now  or  hereafter  to  be  rendered  in  au  action  pending  on 
that  day,  at  an;  time  within  five  years  after  the  rendering  <^ 
the  judgment 

SeoiectloiiB  388,284. 

%  469.  (AmM  1861.)  Applioation  of  this  act  to  aotiona 
pending,    Extraordvnatry  term*. 

The  provisions  of  this  act  apply  to  fature  proceedinga  in 
actions  or  saita  heretofore  commenced  and  now  pending,  as 
follows : 

1.  If  there  have  been  no  pleading  therein,  to  the  pleadings 
and  all  subseqaent  proceedings:  ,  • 

9.  Wlien  there  is  an  issue  of  law  or  of  fact,  oi'any  other 
question  of  fact  to  be  tried,  to  the  trial  and  all  sabsequent  pro- 
ceedings ; 

8.  After  a  judgment  or  order,  to  the  proceedings  to  enforce, 
vacate,  modify,  or  reverse  it,  inclnding  the  costs  of  an  appeal. 
Whenever  the  judges  of  the  snpreme  court  in  any  district  find 
that  the  court  at  any  term  or  circuit,  has  not  been,  or  will  not 
be,  able  to  dispose  of  all  the  cases  upon  tiie  calendar,  they  may 
request  the  governor  to  assign  other  jadges,  and  if  necessary, 
appoint  extraordinary  terms  and  circuits,  for  the  purpose  of 
disposing  of  such  cases.  The  governor  may  thereupon  make 
such  assignment,  and  the  judges  assigned  must  hold  the  courts 
accordingly. 
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§  460.  (Am'd  1851,  1S52,  185S.)  J^p«al  from  certain 
fituU  decreet  aUotoed. 

Ad  appeal  may  be  taken  from  any  final  decree  entered 
npon  the  direction  of  a  single  judge,  in  any  Bait  in  equity 
pending  in  the  supreme  court,  on  the  first  day  of  July,  1847, 
St  any  time  before  the  first  day  of  November,  1852.  But  this 
prooinon  shall  not  apply  to  «as6S  where  a  rehearing  has 
already  been  had  or  ordered,  or  to  tbe  case  of  a  decree  entered 
before  the  passage  of  this  act,  and  to  reriew  which  no  attempt 
in  good  faith  has  been  or  shall  have  been  made  within  thirty 
days  after  notice  of  the  entry  of  such  decree.  Such  appeal 
shall  be  taken  in  the  manner  provided  in  sections  327  and  348. 
In  all  eases  of  appeal  to  the  court  of  appeals,  in  actions  which 
were  originally  commenced  in  the  late  court  of  chancery  of 
this  State,  tbe  court  of  appeals  shall  review  the  cause  npon  the 
facta  and  the  law,  without  any  statement  or  specification  of 
facts  found,  or  any  exception  taken  at  the  trial  of  any  or  either 
of  them.  And  it  ehall  be,  and  is  hereby  declared  to  be  the 
dnty  of  the  conrt  of  appeals,  in  any  and  all  snch  coses,  to  re- 
view the  whole  matter  npon  the  evidence  as  well  as  the  law. 

&  This  McUon  is  not  ODCOiiBtitutkma],  It  is  merely  a  proviaioii  extending 
the  time  for  bringing  an  sppeaL  It  affects  the  remedy  only  ^B1lTd^  t.  Sem- 
bury,  4  How.  145 ;  10  N.  ¥.  874 ;  and  see  Mcum  t.  Joiim,  1  Code  Bep.  N.  8. 
885). 

b.  In  an  equitjr  suit  commenced  before  tbe  code  look  effect,  tlie  mode  of  re- 
viewing m  decision  of  a  single  judge  1«  by  an  appeal  and  not  by  a  rebeaiing 
{QilAntt  V.  Staxaum,  7  How.  378). 

e.  An  ac^on  commenced  onder  the  Judiciary  act,  in  the  sapreme  conrt  in 
equity,  ia  not  an  action  "  commenced  in  the  late  court  of  chancerr,"  bo  u  to 
adn^t  a  review  of  Ihe  evidence  under  this  secUon  (OriffltA  v.  Mema,  19  K  T. 
689). 


§  461.  Jteue  of  fad  in  county  court,  how  tried. 

An  issue  of  fact  joined  in  a  county  conrt,  or  court  of  com- 
mon pleas,  before  the  first  day  of  July,  1848,  or  ihen  pending 
in  that  court  on  appeal,  shall  be  tried  by  a  jury,  unless  the 
parties  otherwise  agree. 
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§§  462,  163.]  DETDrmosB. 


TITLE  XV.* 
General  Provisume. 


463.  Definitioii  of  personal  property. 

494.  Definition  of  property. 

V3S.  Definition  of  district 

460.  Definition  of  clerk. 

467.  Rule  of  conHtniction. 

468.  Inconwsient  statutory  pro-viaona  repeded. 


§  4G2.  [383.]    Definition  of  "  real property,^^ 
The  words  "  real  property,"  as  used  in  this  act,  are  co-exten- 
sive with  lands,  teneineats,  and  hereditaments. 


§  463.  [384.]     Definition  of  "  personal  property" 
The  words  "  personal  properlv,"  as  used  in  this  act,  include 
money,  goods,  chattels,  things  in  action,  and  evidences  of  debt. 

a.  "Where  there  is  nodiing  ia  the  particular  provision  to  show  thaC  the 
■worcls  perwnal  property  have  a  different  meaning,  section  463  no  donbt  ex- 
tends them  to  indude  thina^B  in  action.  But  It  la  equally  plain  that  there  are 
particular  proTldona  wluch  preclude  those  words,  in  the  section  relative  to 
executlona,  Oom  embrocIuE  things  in  action"  {Bantom  t.  Miner,  1  Code  Bep. 
N.  8.98). 

b.  A  claim  for  service  rendered.  Is  not  personal  proper^  within  the  mean- 
ing of  this  secUon  {The  People  v.  ifitflwi,  1  Code  Rep.  N.  B.  75). 

«.  A  risht  of  action  for  a  tort  is  not,  but  a  right  of  action  on  contract  to 
recoTer  damages  the  subject  of  computation  only,  is  properly  [Ten  Broeck  v. 
^oo,  2  Abb.  234). 

d.  Growing  hope  held  to  be  chattels  (Frank  t.  Bamngton,  86  Barb.  415). 

e.  Negotiable  paper  Is  personal  property  (BaOard  t.  W^nier,  B  Abb.  4D4). 


*/  "  The  definitions  made  in  title  it.  arc  necessarily  general  in  their  char- 
acter, and  are  controlled  by  specific  provisions  Ilmitinz  or  enlarging  them, 
whenever  they  occur  in  the  same  statute"  {Ratuom  v.  Mln^r,  1  Code  Hep.  N. 
B.  98). 
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§  46t  [385.]     Definition  of  " properi>y.^ 
Ihe  word  "  property,"  as  used  in  tliis  act,  inclades  property 
real  and  personal. 


§  465.  [386.]     Definition  of  "dittrieV^ 
The  word  '*  district,"  as  need  in  this  act,  ugnifies  judicial 
district,  except  when  otherwise  specified, 

%  466.  [88T.]     DefinUion  of  "  cUrh." 

The  word  "  clerk,"  as  used  in  this  act,  sigaifiea  the  clerk  of 
the  court  where  the  action  is  pendinj;,  and  in  the  enpreme 
court,  the  clerk  of  the  county  mentioned  in  the  title  of  the 
complaint,  or  in  another  county  to  which  the  court  may  have 
changed  the  place  of  trial,  unless  otherwise  specified. 

0.  An  official  Btatat«  cerUficMe,  aigned  br  k  depa^  derk  wltboat  statiiw 
Uut  the  clerk  was  abeeut,  held  Biiffldent  (4  How.  S53 1  Lmek  t.  LMiuaUn,  i 
Beldeu,  422). 

Bee  note  to  MctUn  813. 


%  467.     SuU  of  eonatruction. 

Ttte  rule  of  common  law,  that  etatntes  in  derogation  of  that 
law  are  to  be  strictly  coustruod,  has  no  applicatioa  to  this  act 


§  468.  [388.]  (Am'd  1849.)  Statutory  provuions  incon- 
nstcnt  with  this  act  repealed. 

All  atatotory'provisions  inconsistent  with  this  act,  are  re- 
pealed ;  but  this  repeal  shall  not  revive  a  sCatate  or  law  which 
may  have  been  repealed  or  abolished  by  the  provisiona  hereby 
repealed.  And  all  rights  of  action  given  or  secured  by  exist- 
ing laws,  may  he  prosecuted  in  the  manner  provided  by  this 
act  If  a  case  shall  arise  in  which  an  acUon  for  the  enforce- 
ment or  protection  of  a  right,  or  the  redress  or  prevention  of  a 
wrong,  cannot  be  had  under  this  act,  the  practice  heretofore  in 
use  may  be  adopted  so  far  as  may  be  necessary  to  prevent  a 
failure  of  jnatica. 


prior  to  (he  code  (Qutot  r.  KeeUr,  3  Sind.  231 ;  Danlum  t.  NidtoUon,  2  Hh 
6S8).  It  hae  also  been  held  that  this  section  gives  the  right  lo  proceed  bj 
euuunoni  and  complaint  for  an  admeasurement  of  doner  (Ibwnwnd  v.  Town- 
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§§   iG9,  470.]  JCDQES  TO   XAEB    StTLKS.  63J 

«Biu(,  Id.  71?).  And  in  like  maQner  for  partition  of  lands,  &ee  note  to  section 
448,  AIbo,  in  like  manoer,  lo  pursue  tlie  remedy  of  &  creditor's  suit.  This 
seclion  slso  preserves  tlie  remedy  of  audita  qiierda  (21  Barb,  433  ;  G  How. 
01). 

a.  The  legiMitDre  foressw  that  there  might  be  instaaces,  like  that  of  Orane 
V.  Snioyitr,  1  Code  Rep.  N.  S.  80,  in  which  the  forma  of  proceedingB  Banctioned 
1>y  the  code  could  not  be  applied  to  the  case ;  and  tlierefore,  in  such  tnstnnces, 
they  saUiorlsed  a  procedure  under  the  former  system,  so  Gkr  as  to  prevent  a 
fitilure  of  Justice.  Again,  "  the  jyraetiee  heretcfon  in  vee,"  means  the  practice 
which  proTuled  before  the  oode  (OhunA  w.  B&idt$,  6  How.  285). 

§  469.  [3S9.]  (Am'd  1849.)  liules  and  practice  inconsia- 
fait  tffith  this  act  abrogated. 

The,  present  rules  and  practice  of  the  coiirtB  in  civil  actionB, 
incousiatent  with  this  act,  are  abrogated,  bnt  where  consisteot 
witli  this  act,  they  shall  continue  in  force,  subject  to  the  power 
of  the  respective  courts  to  relax,  modify,  or  alter  the  same. 

b.  ThiasectioDsaTes  the  old  rulMandjmwMM  of  the  court  where  conBl»- 
tent ;  but  the  fUadingt  are  neither  part  of  the  nda  nor  of  the  praetiM  (Alton 
V.  Br^Bit.  1  Abb,  BST ;  IS  How.  106). 

e.  Under  this  provlidon,  the  fbrmer  practice  of  the  court  for  the  conectjon 
of  errors  must  coTern  in  the  court  of  appeals,  whereneithcr  the  ralea  oi  the 
eourt  of  appeal  nor  the  provisions  of  the  code  are  incoo^tent  therewith 
{BatUngi  v.  MegiiUey,  8  How.  175). 

d.  The  code  has  not  changed  the  former  practice,  that  an  action  can  only  be 
discontinued  by  order,  and  this  section  preserves  Ihis  practice  lATerill  v.  Pnt- 
tersoB,  10  How.  80);  and  so  of  attorneys  being  bail  iMUa  v.  Clarkt,  2  Bosw. 
TO9).  ,. 

e.  This  secUon  does  not  abrogate  the  principles  which  governed  the  prac- 
tice with  respect  to  affidavits  to  hold  to  bail,  and  showing  cause  of  action,  and 
vacating  orders  to  h(dd  to  bail  {Hartin  v.  Vaiuterlip,  8  How.  265} ;  nor  the  dls- 
tinctjen  between  negotiable  and  non-negotiable  paper  lliiduirtU  r.  Warring, 
39  Barb.  43). 

/.  In  actions  commenced  before  the  code  took  effect,  this  sectloa  continues 
the  practice  of  moving  on  a  case  to  set  aside  the  verdict  (Tbompma  r.  Blan- 
Aari,  4  How.  260). 


§  470.  (AmM  1851,  1852.)  Judges  to  meet  and  make  general 
rules. 

Tlie  judges  of  the  supreme  court,  of  the  superior  conrt  of 
the  oily  of  New  York,  and  of  the  court  of  common  pleas  for 
the  city  and  county  of  New  York,  shall  meet  in  generiil  session 
at  the  capital  in  the  city  of  Albany,  on  the  first  Wednesday  in 
Angiist,  1852,  and  every  two  years  thereafter;  and  Ht  such 
stjesions  shall  revise  their  general  rules,  and  make  such  nmend- 
raenta  thereto,  and  such  further  rules  not  inconsistent  with  this 
code,  as  may  be  necessary  to  carry  it  into  full  effect.  The  rulee 
so  made  shall  govern  the  supreme  court,  the  superior  court  of 
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8S4  PKonstom  or  [§  471. 

the  city  of  New  York,  the  coart  of  the  common  pleas  for  the 
city  and  coonty  of  New  York,  aod  the  coanty  coarts,  bo  far  a» 
the  same  msy  be  applicable. 

a.  The  supreme  court  in  Ihe  aeyenl  ladidftl  dlstrlcU  ha*  no  power  10 
create  general  rules ;  that  power,  b7  lecuiin  470  of  Ibe  code,  b  expreasir 
ffiven  u>  t  cuDTOcation  of  the  Jadges  [In  M#  MaOar  cf  A»  Bmeery,  IS  Bam 

D  marine  and  district  coorta,  btwe  18)19, 


§  471.  [8»0.]  (AmM  1849,  1852,  1863,  1863.)  Thia  oat 
not  to  <^eot  certain  j>roceedin{ft  and  Oatutory  provisions. 
Mandamta. 

Until  the  legialatore  shall  otherwise  prorise,  the  eecond  part 
of  this  act  shall  not  affect  proceedings  upon  mandamas  or  pro- 
hibition ;  nor  appeals  from  snrrogates'  courts,  except  that  the 
coatB  on  such  appeal  shall  be  regulated  and  allowed  in  the 
manner  provided  in  section  three  linndred  and  eighteen  of 
this  act ;  nor  any  special  statntory  remedy  not  heretofore  ob- 
tained by  action  ;  nor  any  existing  statutory  provisions  relating 
to  actions  not  inconsistent  with  this  act,  and  in  sabstance  ap- 
plicable to  the  actions  hereby  provided;  nor  any  proceedinga 
provided  for  by  chapter  6vo  of  the  second  part  of  the  revised 
fitatntee,  or  by  the  sixth  and  eighth  titles  of  chapter  five  of  the 
third  part  of  those  statntes,  or  by  chapter  eight  of  the  same 
part,  excluding  the  second  and  twelfth  titles  thereof,  or  by  the 
lirst  titlo  of  chapter  nine  of  the  same  part ;  except  that  when 
in  conseqnence  of  any  snch  proceeding  a  civil  action  shall  be 
brought,  such  action  shall  be  conducted  in  couformity  to  this 
act ;  and  except,  also,  chat  where  any  particular  provision  of 
the  titles  and  cliapters  enumerated  in  this  section  shall  be 
plainly  iQCODsistent  with  this  act,  such  provision  shall  be  deem- 
ed repealed. 

In  actions  or  proceedings  by  mandamus,  amendmeots  of  any 
mistakes  in  the  process,  pleadings  or  proceedings  therein  may 
be  allowed,  and  shall  be  made  in  conformity  to  the  provisions 
of  chapter  six,  title  six  [§§  169, 177],  of  the  second  part  of  the 
code  of  procedure. 


[ThtP 

son. 
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§  471.J  U.W  NOT  AFFSOTBD.  885 

a.  IUb  secUon  baa  not  ^ffbcted  the  measare  of  a  BheriFs  liabilltr  tbr  Qiq 
escape  of  a  peiaon  committed  on  a  en.  m.  aa  declared  by  3  R  8.  437,  %  66,  [68] 
(&m>jal:7.  Opmt,  4  Boarr.  881 ;  MeOreeryY.  WiBUt,  id.  6^ ;  Da^aem  r.  Orwr, 
1»  Abb.  U8). 

fr.  The  fidlowing  are  the  proTUlonB  of  the  reriaed  atatntes  rofbired  to  In  this 
■ecdon  as  not  affbcted  b^  the  wcoad  part  of  the  code  :— 

Ch.Y.PL2,cfa»BeBi»ad  Stafula  (aRai). 
Tit.  1.  Abt,  1.    Of  attachmonta  agamat  abaconding,  concealed,  and  non- 
reddent  debtors. 

3.  Of  att&chments  againat  debtors  confined  for  crime. 

5.  Of  Tolantarf  aesigmnenta  made  purauanl  to  the  applica- 

tion of  an  Inaolvent  and  bia  creditora. 

4.  Of  proceedinga  bf  creditora  to  compel  aestgnmentB  by 

deoiora  imprlBoned  on  execution  in  cItU  caoses. 
{i.    Of  TOloDtory  Basignm^ts  by  an  inBcdTent  for  the  pDipow 
of  exonerating  Eta  person  from  imprisonment 

6.  Of  Toluntary  aeeignments  by  a  debtor  Impriaoned  on  exe- 

cution In  clTil  causes  (Laws  1867,  ch.  4^ 

7.  General  proTlBiona  applicable  to  proceedmgs  under  tbo 

several  preceding  arliclea. 

8.  Of  the  powers,  duties,  and  obllgaUons  of  trnsteee  as  >»■ 

tignees  under  this  title. 

9.  Proviaions  respecting  assignees  under  former  Insolreut 

ID-    FroTiaions  of  thft"  act  to  abolish  impiiaonment  fbr  debt 
and  to  punish  fraadulent  dcbtora,    paased  April  26tli 
1831,  other  than  those  which  relate  to  Justices'  courts, 
le  How.  848). 
Trr.  9i    Of  the  custody  and  dispoHttion  of  the  estates  of  Idiots,  lunatics,  per- 
sons of  unsound  mind,  and  drunkards. 

Ch.  T.  Ft.  S,  ofUu  Bteiatd  dCotuftK. 
»  on  land. 

gs  to  discover  the  death  of  persons  npon  whose  ilvei  any 

partlcolar  estate  majr  depend. 

OK  Yin.  Ft.  3,  qfOe  StnMd  StatulM. 
t  1.    or  the  bringing  and  maintaining  suits  by  poor  persons  (14  Hcnr. 
16;  18  How.  464). 
8.    Of  auita  by  and  against  exednton  and  administrators,  and  against 
heirs,  devisees,  and  legatees  (10  How.  217,  033 :  Laws  ISfiB,  ch. 
110, 3G1;  10Barb.34'n. 

4.  Of  proceeding  bj  and  agunst  corporations  and  public  bodiel 
having  certain  corporate  powers,  and  by  and  ag^nst  officers  rep- 
resenting them  [and  Joint  stock  companies]  (11  How.  188—^ ;  Ift 

5.  Of  suit!  against  sheri^  surrogates,  and  other  officers,  on  their  offi- 
cial bonda. 

6.  Of  actlona  fbr  penaltiea  and  forfdtures,  and  provialons  Ibr  the  col- 
lection and  remission  of  forfeited  recognizances  and  fines  im- 
posed by  courts  (S«!,I»rt,  838,  e;  5  Abb.  884;  8How.481). 

7.  Ot  proceedings  for  the  admeasurement  of  dower. 

8.  Of  proceedinga  for  the  coltection  of  demands  afainst  ships  and 
vessels  [and  mechanic's  liens]  (Laws  1869,  ch,  iS).  I^wslBSZ, p. 
1)56. 

9.  Of  proceedings  Ibr  the  recovery  of  re 
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8S8  U.W8  HOT  AFFECTED.  [§  4TI. 

Tn.il.    Of  Atiablng  cattle  and  otbercIuUtcb  doing  dMIUg^  and  of  di*- 
tninlng  In  otbar  caa«& 
ISl    Of  prooeedingi  as  for  coDtempts,  to  ealbroe  drH  mnedlea,  and  t 


cli.8091.  «-«      J 

10.    Orproc«eding>  fbr  droning  of  swamps, 


tnanhea,  and  otber  low 
General  mtacetlanaoiu  provialonB  concerning  soits  and  piooeedln^ 
10.    Prooeedliigs  to  change  the  names  rfpartiea  (Lawa  1860,  ch.  SQ. 

OK.  IX  ^  n.  8,  tfOf  Benimd  SUOtiU*. 
Tir.  L    Ofth«  writ*  of  habeas  corpos  and  Mrfwrsri  In  certain  caaea. 


«.  HepTOTlBtoaaorthe  rsTised  Btatiitai"or  proceedian  bj  and  against 
corporations  In  eonits  of  law "  (3  R.  8.  Part  IIL,  Tit.  (,  Art  1),  remain  in 
fiwce,  "  Uioagb  probablr  tba  pleadings  and  practlra,  exoept  where  otherwise 
apecdally  provided,  should  be  under  the  code."  (Btutt  of  OonuMree  r.  Sut- 
kmA,B.&a>.,V)'Eoif.6Y 

ft.  Wbat  Is  tlie  effect  of  this  section  on  proceedingB  to  dlasolre  a  moneyed 
eraporation  (foMnutroA  t.  Th«  Ailor  Bank,  3  Dner,  682). 

e.  This  sectiim  (4TI)  declared  that  the  code  should  not  appiv  to  proceedings 
on  forfeited  recognizances ;  bat  b/  laws  of  18fS,  ch.  202,  p.  80fi,  it  is  enacted 
ffi  1)  that  all  the  provisions  of  the  code  are  to  apply  to  nil  recognizances  for- 
rated  in  anj  court  of  general  sessions  or  of  ojer  and  terminer  ■.  and  (S  2)  all 
lawsor  parts  of  lawa  or  praviaions  of  statutes  bianvwise  conflicting  with  such 
application  of  tlia  proTuioas  of  the  code  to  said  biftited  mcogoiziuicea,  are 
tepealed. 

d.  By  this  section,  all  proceedings  npon  appeals  from  surmgates'  courts  are 
entirely  excluded  from  the  opcratinn  of  any  of  Che  proriaioni  In  the  code; 
the;  must  be  governed  by  ouier  natates  {SAxrman  v.  Tovng,  6  How.  818>. 

«.  Thli  section  preserves  the  petition  for  admeasurement  of  dower,  but  a 
party  may  either  tuinpt  the  petition  or  the  summons  and  complaint  {T/nciueiid 
T.  Tbatuend,  2  Sand.  7lii)i  and  §6  24  and  25  of  2  R.  6.  617,  are  retained  hj 
this  section  {Murrag  t.  SatHiu,  i  How.  363  ;  and  see  note  lo  §  SOS)  j  and  8  R. 
a  2S3,gg  71, 7S,are  retained  by  tLe  code  (J/eOouanv.  Ifomiui,  3  Code  Rep.Q). 

/  "  The  trna  principles  appTlcnble  lo  the  titles  named  in  this  section,  ate ; 
Where  the  title  crealei  the  proceeding  and  contains  ftiU  directions  as  to  the 
form  and  mode  of  coniluctmg  it,  or  wbere  the  title  modifies  a  common-law 
remedy,  so  as  to  make  it  essentially  new  and  statutory, — in  Bucli  eases  the  right 
and  remedy  remain  unscparsted  and  uoallered.  But  where  the  lilies  merely 
provide  for  proceedings  preliminary  to  an  action,  or  establish  certain  pHndples 
of  law  or  ralea  of  evidence,  to  govern  mits  between  certain  parties,  under  cer- 
t^  circumstances,  without  materially  affecting  the  form  of  the  sclioa  or 
manner  of  conducting  it  In  other  respect*, — Ihere  tlie  proceedings  are  retained 
and  applied  to  Che  new  system,  and  the  action,  not  depending  npon  the  old  stat- 
nCe,  Is  to  Ite  conducted  in  conrormity  with  the  code.  In  the  btter  class  mar 
be  placed,  the  stntutfs  In  relation  to  suits  by  poor  pereons,  by  and  against  ad- 
mlnstrators,  flxing  Che  damages  for  trespass  in  certiUn  cases,  &c.,  which  do 
not  seriously  affect  the  forms  of  action,  but  are  as  applicable  to  the  new  sya- 
tem  as  to  the  old.  In  the  former  class  may  be  placed,  proceedings  in  parti- 
tion, proceedings  against  corporations  In  courts  of  law,  admeasurement  ttf 
dower,  procecdingsTor  tiie  collection  of  demands  against  ships  and  veMels, 
forcible  entries  and  detainers,  writ  at  nukaaoce,  aoi  aotiong  of  waste  ;  all  of 
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vhich  are  entirely  creataren  of  the  statute,  bf  which  the  ri^ht  and  remedy 
■n  made  inwparable,  or  are  common-law  acUons  bo  &r  modilied  ty  the  uai- 


nte  as  to  be  Incotuiatent  with  aav  other  general  form  of  remed;  (Barcolo,  J., 
Traeer  r.  TraMr.  1  Code  Rep.  112> 
See  also  gg  108,  IW,  440,  and  B^prem»«onrt  Rule  SO. 


§  473.  Certain  parts  of  revised  and  other  statutes  not  re- 
pealed. 

N^othing  in  this  act  contained  shall  be  taken  to  repeal  eec- 
tioD  23  of  article  2  of  title  5  of  chapter  6,  part  third,  of  the  re- 
Tised  Btatatee,  or  to  repeal  an  act  to  extend  the  exemption  of 
household  furniture  and  working  toola  from  dietreas  for  rent 
and  sale  under  ezecation,  pasaed  April  11, 1842. 

§  473.  [391.]    (Am'd  1849.)    This  act,  when  to  take  ffect. 

This  act  shall  take  effect  on  the  first  daj  of  Jul/,  1848 ; 
except  that  Bections  32,  3S,  24,  and  26,  shall  take  effect  imme- 
diately. 
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APPENDIX. 


RULES     OF     COURT.- 


COURT   OF   APPEALS. 

RULE  L    TU  return. 

When  the  ftppekl  is  from  »  jadgment,  the'  retnra  of  die  olerk 
of  the  court  below  shall  consist  of  certified  copies  of  the  notice 
of  appeal,  and  the  jadgment  roll.  When  the  appeal  u  from  such  an  or-   r 


*  a.  No  seneral  rule  or  order  of  llio  court  of  appeals,  or  of  tbe  supreme 
court,  Hballbe  of  any  force  or  effect  until  it  shall  bare  been  publlihed  ia  the 
newspapers  at  Albany  in  which  legal  notices  are  by  law  required  ta  be  pub- 
lished, once  in  each  week  tor  three  sHCceaBive  weeks  [Laws  of  1847,  cap.  470, 
p.  689,  g  4]. 

b.  The  rulea  of  the  court  ought  not  to  be  used  for  purposes  of  oppression, 
or  in  order  to  bring  about  a  determination  of  the  case  upon  technicalities 
St  tbe  expense  of  the  substantial  merits  (KeldetAteaiU  r.  JUodw,  1  Barb.  57). 

e.  The  constitution  (art  6,  g  2),  prescribes,  that  pTOTiaion  shall  be  mode  by 
law  for  designiLling  one  of  the  number  of  the  iudg«a  of  the  court  of  appealu, 
elected  by  tbe  electors  of  the  State,  as  chief  Judge.  This  is  done  by  Ute  JutU- 
ciary  act  [Laws  of  1847,  p.  830,  §  fl). 

fl.  Under  tbeconstttution,itis  the  ri^ht  and  the  duty  of  a  judge  of  the  court  of 
appeals  to  take  part  in  the  determination  of  causes  brought  up  for  review  from 
a  subordinate  court  of  which  he  was  a  member,  and  In  the  decision  of  which 
he  took  part  in  the  court  below  [Pieru  t.  DtiamtOer,  1  Corns.  17). 

e.  By  Laws  of  1850,  p.  4S,  chap.  41,  it  la  enacted:  Whenever  any  Judge  of 
tbe  court  of  appeals,  beingaJuHlice  of  the  supreme  court,  shall  be  absent  fhim 
the  court,  or  there  shall  be  a  reason  to  believe  that  he  will  not  attend,  the 
governor  shall  designate  some  Justice  of  the  supreme  court  &om  the  class  of 
jostiees  having  the  shortest  time  to  serve,  lo  supply  the  place  of  such  absent 
judge ;  and  aucb  Justice  shall  attend  and  be  a  judge  of  the  court  of  appeals, 
until  such  absent  judge  or  some  one  duly  qualiSea  to  take  his  place,  shall 
attend  the  court  The  last  clause  of  section  two,  title  one,  chapter  three,  of 
Uie  third  part  of  the  revised  statutes  (prohibiting  Judges  h>>m  sitting  or  act- 
ing in  certEun  cases),  shall  not  apply  to  an;  Judge  of  &e  court  of  appeals. 

/.  As  to  crier  and  attendants  for  tlie  court  of  appeals,  see  Laws  1864,  ch.  OII> 
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der  M  is  mentionad  io  the  eleventh  section  of  the  oode  of  procedure, 
the  retarn  shtll  ooosist  of  certified  copies  of  the  notice  of  appe&l,  the 
order  appealed  from,  and  the  pipers  on  which  the  oonrt  below  acted 
in  making  the  order. 

RULE  II.  Aj^eUant  to  JUe  return  ;  effect  of  hi*  omiseion. 
The  appellant  shall  oanse  the  proper  retarn  to  be  made  and 
filed  with  the  olerk  of  this  conrt,  within  twenty  days  after  the  ap- 
peal shall  be  perfected.  If  he  fail  to  do  so,  the  respondent  maj,  by  no- 
tice in  writing,  require  snah  return  to  be  filed  within  ten  days  after 
BOTTioe  of  the  notice  ;  and  if  the  return  be  not  filed  in  pursnance  of 
such  notice,  the  appellant  shall  be  deemed  to  have  waived  the  appeal; 
and  OQ  an  affidavit  proving  when  the  appeal  was  perfected,  and  the 
aervice  of  snob  notice,  and  a  oenificate  of  the  clerk  that  no  retarn 
has  been  filed,  the  respondent  may  enter  ao  order  with  the  clerk  dis- 
missing the  appeal  for  want  of  prosecution,  with  costs  ;  and  the  conrt 
below  ma;  thereupon  proceed  as  thongh  there  had  been  no  appeal. 
Bee  note  to  sections  8i 


spoadent  has  omitted  to  avail  himRelf  of  the  neglect  of  tlie  appellant  in  pro- 
cuHqk  Uic  return  or  the  clerk  within  twenty  davs  after  the  sppeal  was  per- 
fected, until  afler  the  return  has  been  made,  and  has  after  the  filing  of  the 
return  noticed  the  cnuae  for  argument,  the  (Ejection  thnt  the  return  wns  not 
made  In  time  U  waived.  An  ohjcctlon  that  the  return  does  not  contain  a  cnpj 
of  the  notice  of  appeal  and  also  tliat  the  printed  copies  of  the  cose  served  aa 
not  contain  a  copy  of  the  notice  of  appeal  or  a  coiw  of  the  certlQcate  of  the 
clerk  of  the  court  below,  that  the  papers  reluiTieu  by  him  are  correct  copiea 
of  the  Judgment-roll,  Sec,  are  omWions  which  this  court  wilt,  on  motion,  al- 
low the  appellant  to  supply  without  dlamiadng  the  appeal  (Betdier  v.  CimraiU, 
11  id.  ISl). 

b.  Where  the  l^)pellant  is  required  under  this  rule  to  cause  the  proper  re- 
turn to  be  filed,  he  must  see  to  it  at  bis  peril,  that  the  return  Is  actually  filed 
In  dne  time,  or  procure  an  extension  of  the  Ume.  An  appeal  regularly  dis- 
missed for  want  of  a  return  will  not  be  reioHlated  without  the  appellant 
establislies  a  clear  case  of  diligence  on  hia  part,  and  showa  that  the  iueicu- 
«b1e  default  of  the  clerk  or  an  unavoi^ble  accident  has  prevented  the  tiling 
of  the  return  or  the  extension  of  the  time  to  file  it  {f^oer  v.  Faanaa,  10  N.  Y. 

eso). 

A  Jurisdiction  of  conrt  below  after  return  made  to  the  court  of  appeals  (aee 
17  Mow.  28B). 

i.  Application  to  amend  the  return  must  be  made  to  the  court  below  Moiib, 
(see  Suytbm  v.  Saiffen,  1  Barb.  438). 

«.  Appeal  dismissed  for  defect  in  return  (Verytuon  v.  Fsrguian,  7  How. 
817). 

/.  Argument  of  appeal  suspended  to  have  case  resettled  accor^g  to  the 
&Cts,  (IIiiing^<m  V.  MiUeT,  1  How.  319). 

g.  An  affidavit  to  ground  s  motion  to  dtan^ss  an  appeal  because  the  suit  in 
the  supreme  court  is  a  continuation  of  one  commenced  1>efore  ajuslice,  must 
show  the  Act  in  terma,  that  the  Juallce  was  ousted  of  Jurisdiction  by  giving 
the  nndertaking  reqnired  by  section  H  of  the  code  {Lmiettt  v.  For  Aiwmt,  7 
How.  409). 
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RULE  III.  Jf'urther  return  may  ie  ordered. 

If  tbe  retarn  made  by  the  olerk  of  tJie  ooart  belov  shall 
be  defective,  either  party  may,  on  ui  affidavit  Bpeoif;ing  tbe  defect, 
apply,  to  cue  of  tbe  jadgea  of  ihb  conn  for  an  order  that  tbe  elerk 
make  a  farther  retarii  without  delay. 

Bee  note  to  aecUon  32B. 

UTILE  TV.  Attomeya  and  guardians  heloto  to  ooHtmue  to 
act. 

The  attomeya  and  gvardiana  ad  litem  of  the  reapective  parties  in 
the  court  below  shall  be  deemed  the  attorneys  and  guardiaa^  of  the 
same  parties  reepeotively  in  this  court,  until  others  shall  be  retained 
or  appointed,  uid  notioe  thereof  shall  be  served  to  the  adverse 
party. 

0.  Attorney  on  appeal — An  appenl  may  be  prosecuted  by  a  new  attorney 
without  an  onler  for  substitution  i^PraU  r.  AlUn,  IB  How.  456 ;  MeLaren  t. 
Oharricr,  0  Paige,  680). 

RULE  T.     Appellant  to  make  a  case  ;  its  form. 

In  all  calendar  oaases  a  case  shall  be  made  by  the  appellant, 
which  shall  consist  of  a  copy  of  the  return  of  the  clerk,  and  the  rea- 
sons of  tbe  oonrt  below  for  its  judgment,  or  an  affidavit  that  the  same 
cannot  be  procured.  If  the  case  is  voluminons,  an  index  to  the 
pleadings,  exhibits,  depositions,  and  other  principal  matters,  shall  be 
added. 

Every  opinion  in  the  cause,  at  speoiat  term  aa  well  as  at  general 
term,  relating  to  the  qaestious  involved  in  the  appeal,  is  included  bv 
the  foregoing  provision. 

RULE  VI.  Gases  and  points  to  be  printed  ;  mode  of  printing. 

All  cases  and  points,  and  alt  other  papers  furnished  to  the  court 
in  calendar  oaases,  shall  be  printed  on  white  writing  paper,  with  a 
margin  on  the  outer  edge  of  the  leaf  not  less  than  one  and  a  half 
inch  wide.  The  printed  page,  exclusive  of  any  marginal  note  or  re- 
ference, shall  be  seven  inches  long  and  three  and  a  half  inches  wide. 
The  folio,  numbering  from  the  oommencement  to  the  end  of  the  case, 
shall  be  printed  on  the  outer  margin  of  the  page.  Small  pica,  solid, 
is  the  smallest  letter  and  most  compact  mode  of  oomposition  which 
is  allowed.  No  charge  for  printing  the  papers  mentioned  in  this  rule 
shall  be  allowed  as  a  disbursement  in  a  cause,  unless  the  require- 
ments of  the  preceding  sentence  shall  be  shown  by  affidavit  to  have 
been  complied  with,  in  all  papers  printed  after  Augnst  1,  1857. 

RULE  Vn.  Appellant  to  serve  copies  of  cave;  effect  of  his 
d^ault. 

Within  forty  days  after  the  appeal  is  perfected,  the  appellant  shall 
serve  three  printed  copies  of  the  case  on  the  attorney  of  the  adrer.ie 
party.    If  he  fail  to  do  so,  the  respondent  may,  by  notice  in  writing, 
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reqaire  the  seirioe  of  such  copiei  witbin  ten  days  after  the  service 
of  the  notice,  and  if  the  copies  be  not  served  In  pnnnuiee  of  snch 
notice,  the  appellant  shall  be  deemed  to  have  waived  the  appeal; and 
en  an  affidavit  proviiig  the  default,  and  the  service  of  such  notice, 
the  respondeat  ma;  enter  an  order  with  the  clerk  diamiB^iug  the  ap> 
peal  for  want  of  prosecution,  with  coats  ;  and  the  court  below  maj 
thereupon  proceed  ai  though  there  had  been  no  appeal. 

a.  Tbis  rale  applied  to  appeals  pending  when  this  rule  was  adopted  {DreMer 
<r.  AnwH  i  Code  Bep.  180). 

b.  Where,  after  tlie  respondent  hod  entered  an  order  under  ttiia  rule,  dis- 
mining  the  appeal  for  want  of  prosecution,  and  the  cause  bad  been  remitted 
to  the  court  ImIdw,  Ihe  appellant  moved  to  set  aside  the  Bud  order  eotemd  bj 
HiB  respondent,  and  per  eariam :  "  Altboueh  the  respondent  has  been  regular, 
the  appellant  would  be  relieved  on  terms  if  we  had  power  to  grant  tt ;  but  as 
the  cause  has  been  regularly  remitted  to  the  supreme  court,  we  no  longer  have 
Jurisdiction,  and  cannot  grant  relieC  The  only  remedy  is  a  new  appeal" 
lDif*m-  V.  Brookt,  3  Coiob.  661). 

e.  Where  an  appeal  !a  regularij  dismisaed  by  the  court  of  appeals,  and  the 
remittitur  sent  down,  the  appellaitc  court  loses  possesBion  of  the  cause  and  all 
power  over  it ;  but  where  an  order  dismiaaing  an  appeal  is  irregularly  entered, 
or  entered  upon  a  false  or  garbled  aOldaTit,  the  appellate  court  may  grant  re- 
lief by  vacatmg  the  order  of  dismissal.  Bo  long  as  the  order  of  the  appellate 
court  stands,  Uie  court  below  is  bound  by  it,  anil  has  no  power  to  make  an 
order  impairing  its  forc«.  The  court  below  cannot,  therefore,  npon  motion, 
vacate  a  judgment  entered  uitou  the  remittitur  on  account  of  the  iiregubinty 
of  the  order  of  the  appellate  court  (N'mioit  v.  Mirrit,  1  Code  Rep.  N.  S.  191). 

d.  It  has  been  decided  by  this  [superior]  court  upon  full  consideration,  that 
after  a  remittitur  has  been  regularly  flied  and  an  order  entered  to  carry  into 
fSiiCl  the  judgment  of  the  appellate  court,  the  order  will  not  be  vacated,  and 
the  remittitur  taken  (Tom  the  files,  without  some  sii^estion  from  the  appel- 
late court  itself  that  the  remittitur  does  not  conform  lo  its  Judgment,  or  has 
been  irremu'arh'  issued  {Selden  t,  Fermilyen,  3  Sand.  683 ;  S  Sow.  41 ;  BoyartUu 
V.  Bomndale  Manufaeturing  Ca.  1  Ducr,  002). 

&  Where  an  appeal  to  the  court  of  appeals  is  dismiaaed  for  want  of  prosecu- 
tion and  remitted  to  the  court  below  (the  superior  court)  to  be  there  proceeded 
with,  the  proper  course  appears  to  be  thattbe  Judgment  of  the  court  of  appeals 
be  directed  to  be  made  the  Judgment  of  the  court  below,  and  that  the  costs  of 
the  appeal  be  adjusted  by  the  clerk,  and  by  him  entwed  in  the  judgmoit 
{UaionIndiaRul£erGo.-t.B,ibeoek,\A}ah.m-.  4  Duer,  S20). 

f.  In  the  foregoing  ease  the  Judges  of  the  superior  court  settled  the  form  of 
an  order  of  judgment  to  be  entered  in  Che  court  below  on  remittitur  from  the 
court  of  appeals  as  follows : — 

TaienfeavM. 

At  a  Special  Term,  Ac 

ff.  This  cause  baring  been  brought  on  upon  the  remittitur  herein  sent  down 
from  the  court  of  appeals,  tmd  now  filed  in  this  court,  by  which  remittitur  it 
appears  tliat  an  appeal  was  taken  by  (he  defbudant  from  Uie  Judgment  of  this 
court  to  the  court  of  appeals,  and  that  auch  appeal  has  been  dismissed  by  soch 
court,  with  costs,  for  want  of  prosecution,  and  that  the  record  and  proceed- 
ings had  been  directed  by  said  court  of  appeals  to  be  remitted  to  this  court, 
and  this  court  directed  to  enforce  the  said  Judgment  of  the  court  of  appeals 
according  to  law.  Now,  therefore,  on  motion  of  the  counsel  for  the  plainti£ 
It  la  ordered  and  adjudged  that  the  Judgment  of  the  court  of  appeals  be  and 
the  same  is  hereby  made  the  judgment  of  this  court,  and  that  the  plaJntilThavs 
execution  against  the  defcndanis  for  the  costs,  when  adlusled  by  the  clerk, 
and  inserted  in  the  judgment,  as  well  as  for  the  amount  adjudged  to  be  recov- 
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Bee  note  to  Bale  IL  mtpra. 

a.  Where  the  case  served  is  imperfbct,  the  remedf  Is  by  motlim  on  notice, 
to  hare  it  corrected.    Tbe  respondent  cannot  enter  an  order  dismisdnx  tbe 

Speal  except  where  no  case  la  served  (Botoari  r.  TaSTnadge,  30  How.  016 :  38 
T.166). 

KULEVin.    Repealed,  see  Bule  XXIX. 

BTJLE  IX  Copies  of  fiases  for  Judges  and  copies  <^ points 
for  the  oowt  and  adverse  party. 

At  the  commencement  of  the  argnment  the  appellant  shall  farniah 
ft  printed  copj  of  the  ease  to  each  of  the  jxtdgea,  and  shall  deliver 
BIX  other  copies  to  the  olerk.  Each  party  shall  at  the  same  time 
furnish  to  each  of  the  jadges  a  printed  copy  of  tbe  points  on  which 
he  intends  to  rely,  with  a  reference  to  the  authority  which  he  intends 
to  cite  ;  and  shall  deliver  six  other  copies  to  the  clerk,  and  three 
coi^ea  to  the  counsel  of  the  adverse  party. 

The  eases,  points,  and  calendars  delivered  to  the  olerk  shall  be 
disposed  of  as  follows  :  one  copy  of  each  shall  be  kept  by  the  olerk 
with  the  records  of  the  court,  one  copy  shall  be  deposited  in  the 
State  library,  one  copy  shall  be  deposited  in  each  branch  of  the  libra- 
ry of  the  court  of  appeals,  one  copy  shall  be  deposited  in  the  library 
of  the  New  York  lAw  Institute,  and  one  copy  shall  be  delivered  to 
the  reporter. 

b.  The  heads  of  an  argtunent,  together  with  the  authorities  cited,  but  not 
the  argoment  at  length,  are  embraced  under  the  terra  "pcinifl"(ffray  v. 
SeAeadi,  8  How.  SSlL  Will  the  court  take  notice  of  any  matter  not  raised  by 
the  points  submitted  F  {DoOoMif/  r.  Tunia,  26  Wend.  it98  uid  403). 

RULE  X.  StaUmeni  of  facts  on  thepoints.  Disottasion  on 
questions  of  fact. 

In  all  oases  each  party  shall  brieSy  state  upon  hia  printed  points 
the  leading  facts  which  he  deems  established,  with  a  Tefiirenoe  to 
Ae  folios  where  tho  evidence  of  such  facts  may  be  found.  And  the 
court  will  not  hear  an  extended  disonssion  upon  any  mere  question 
of&cL 

ETTLE  XI.    Judgment  of  affirmance  or  reversal  h/  default. 

The  party  who  has  noticed  and  placed  the  cause  on  the  cuendar 
for  argninent,  may  take  judgment  of  affirmance  or  reversal,  as  the 
case  may  be,  if  the  other  party  shall  neglect  to  appear  and  argue  the 
oatue,  or  shall  neglect  to  furnish  and  deliver  cases  of  points  as  le- 
qnired  by  the  ninth  and  tenth  rales. 

itULE  X  L  Ofdy  one  counsel  to  he  heard  on  each  side,  un- 
lets by  order. 

In  the  argument  of  calendar  causes  and  motions,  only  one  counsel 
will  be  heard  on  each  side,  anless  the  court  shall  otherwise  direct 
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BULE  XUL  Ch4minaJ  oaaea  preferred  on  atdendar. 
Criminal  oueH  shall  hava  a  praference,  and  maj  b«  morad,  o«  b^ 
half  of  tli%  people,  oot  of  their  order  on  tbe  oalendar. 

«.  By  laws  1858  di.  87,  §  1,  it  U  prorided :  "  Aaf  dvil  action  or  proceedtnE 
fa  which  the  p«aple  of  this  Btata  are  a  parly,  and  when  the  attomej-general 
ahall  be  the  aitomej  on  record,  shall  have  a  preference  in  all  the  courta  of 
tliia  State,  and  may  be  moved,  on  the  part  of  the  people,  out  of  its  order  on 
tlifl  calendar ;  but  such  preference  oball  not  be  had  uiileM  (he  sttome;  for  the 
State  tiiall  give  notice,  at  the  time  of  aerrice  of  notice  of  trial  or  ajgument,  of 
tlie  day  on  wtiich  he  shall  move  the  trial  or  hearing  of  the  action  ;  and  in  case 
the  aame  ahall  not  be  moved  bj  the  attorae;  for  the  Slate  on  such  day,  rha 
defendant  shall  have  Uie  right  to  move  the  trial  or  argument  of  the  acticm, 
and  the  (rial  or  arrumeut  shall  not  be  moved  ont  of  ita  order  on  any  other  dav 
than  the  day  apMifled  in  (uch  notice,  noleai  the  conrt  thai!  otherwiae  direct" 
(see  Barrrm  v.  Tht  Ftoplt,  I  Barb.  130). 

b.  Actiona  in  which  executors  or  adn^ietrators  are  sole  plalntiCb  or  sole 
derendanta,  and  appeals  which  prevent  the  iasulng  of  letters  testamentaij  or 
of  general  administration  have  a  preference  over  all  actions  except  criminal 
cases,  and  may  be  moved  ont  of  tneir  order  on  the  calendar  (Laws  1B60,  di. 
167). 

«.  Appeals  In  actions  on  evidences  of  debt  against  a  corporaUon  have  a  pre- 
ftoence  {Brainard  ^.  N.  T.  A  Bttrkm  lLU.0a.2i  How.  4&1  i  see  H.  &  Ut.  4, 
ch.  8,  g  e,  pt  3). 

BULE  XIY.     SiAmUUng  ocue  on  prints  argwnenta, 
Canies  which  have  uot  been  ezohanffed  may  be  sobmitted  at  «nj 

tine  in  term  on  printed  arguments.      Ezohaoged  oansea  eannot  M 

rabmitted  nniii  reached  upon  the  calendar. 

BULE  XT.    Motumt. 

MotioDs  will  be  heard  on  the  morainx  of  the  first  d«j,  and  on  the 
morninz  of  each  following  Tnesday  and  Friday  daring  the  tenn,  be- 
fore taking  Dp  the  calendar. 

Where  notioo  has  been  given  of  a  motioD,  if  no  one  ihall  appear  to 
Oppose,  it  will  be  granted  aa  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  baa  been  noticed, 
the  opposing  party  will  be  entitled,  on  applying  to  tlie  eonrt  at  die 
close  of  tbe  motions  for  that  day,  to  a  mle  denying  the  motion,  with 
costs. 


BULE  XVI,     Semittiiw. 

The  remittitur  shall  eontain  n  oopy  of  the  judgment  of  this  coart, 
and  the  return  made  by  the  olerk  below  ;  and  shall  be  sealed  witli 
dto  seal,  and  signed  by  the  elerk,  of  this  eonrt. 

BULE  XVII.  On  affirmantx  or  reveraal  by  default,  remitti- 
iur  to  be  stayed. 

When  a  decree  or  order  shall  be  affirmed  or  reversed  by  the  de- 
tanlt  of  either  party,  the   remittitor  shall   not  be  sent  to  the  eonrt 
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below,  nnleaa  this  court  shall  otherwise  direct,  until  ten  days  after 
notice  of  the  affirmaace  or  reTersal  shall  have  been  serred  on  the 
attorney  of  the  party  in  default.  Service  of  the  nottoe  shall  be 
proved  to  the  clerk  by  affidavit,  or  by  the  written  admission  of  tiie 
attorney  on  whom  it  wag  aerred. 

a.  Vsaei  tenne  of  opening  default  [Chnant  t.  Tedder,  4  Bow.  141). 

S.  The  17th  rule  of  the  court  of  appeals  was  intended  to  protect  the  patty 
ag^net  surprise,  and  to  give  him  ample  time  to  make  hie  applicaUon  for  re- 
lief, or  lo  obtain  an  order  staying  proceedings,  to  enable  him  to  do  so ;  and  if 
a  party  reiecla  the  opportunity  to  avail  himself  of  the  beneQt  of  the  time  thus 
given,  and  permlta  tbc  remittitur  to  be  sent  to  the  coon  below,  the  appellate 
oourt  baa  lost  nil  power  over  the  cause  {Lal»m  v.  Waiiaee,  9  How.  884).  Thua 
where  u  default  was  taken  Bth  April,  notice  thereof  served  lOlh  April,  and 
the  remittitur  filed  12th  May,  held  l2uit  a  motion  made  afterwoids  to  open  the 
debolt  was  too  late.    (i&) 

RULE  STIII.  Enlarging  time.     EevoMn-g  orders. 

The  time  preaorlbed  by  these  rules  for  doing  any  aot,  may  be  en- 
larged by  the  court  or  by  either  of  the  judges  thereof;  and  either  of 
the  jodges  may  make  orders  to  stay  praoeediags,  whicb,  when  served 
with  papers  and  aocioe  of  motion,  shall  stay  the  prooeedings  accord- 
ing to  tbe  terms  of  the  order.  Any  order  may  be  revoked  or  modi- 
fied by  the  jadge  who  made  it,  or,  in  case  of  his  absence  or  inability 
to  act,  by  either  of  the  other  judges. 

RTTLE  XIX.  Mules,  -when  to  take  effect. 

These  roles  shall  take  cfieot  on  the  first  day  of  July  next ;  from 
which  time  all  former  rules  are  abrogated,  except  so  far  as  it  mav 
bo  neoeBsary  to  follow  them  upon  appeals  and  writs  of  error  whiiw 
shall  he  then  pending. 

KULEXX.  CaU  of  calendar. 

Ten  canses  only  will  be  called  on  any  day,  bnt  after  snob  oatl 
oanses  ready  on  both  side.t  will  be  heard  in  their  order.  Any  oaose 
which  is  regularly  called  and  passed  without  postponement  by  the 
court  for  good  cause  shown,  at  the  time  of  the  call,  will  be  placed  on 
all  subsequent  calendars  as  if  the  return  had  been  filed  on  the  day 
when  it  was  so  passed. 

Oanses  upon  the  calendar  may  be  exchanged  one  for  another  of 
coarse,  on  filing  with  the  olerk  in  eonrt  a  note  of  the  proposed  ex- 
ohange  with  the  number  of  the  causes,  signed  by  the  respective  at- 
torneys or  counsel.  Upon  all  subsequent  calendars,  each  of  said 
causes  will  take  the  place  due  to  tbe  date  of  the  filing  of  the  return 
in  the  other. 

Any  cause,  except  the  first  ten  upon  Uic  calendar,  may  be  struck 
therefrom  before  it  is  reached,  of  course  and  without  prejudice,  by 
the  olerk  in  court,  on  consent  of  the  parties  who  placed  the  same  up. 
on  the  calendar,  at  any  time  during  the  first  week  of  the  term. 
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RULE  XXL  DtUi/  of  cUrh  at  to  exchanged  caueea  and  oal- 
endar. 

The  olerk  mnit  keep  a  memoruidaiii  of  each  ezohftnged  mnd  pftseed 
Ckases,  end  place  them  apon  kll  sabseqaent  oalendui,  in  occorduioe 
with  the  foregoing  proTiaions. 

Rales  VI.,  X.,  XX.,  uid  XH.,  with  »  nodoe  that  *'  14  copies  of 
eases  and  poiats  are  required,"  mnst  be  printed  on  thft  first  leaf  of 
the  calendar. 

BULE  XXn.  Each  eounad  limited  to  two  hows. 

In  the  argnment  of  a  oanse,  not  more  than  two  hoors  shall  bo  oc- 
eapied  hj  eaeh  ooansel.  except  by  tlie  express  permiaaioa  of  dio 
court. 

ViVJMTK.m.  [Adopted  June,\%m.'\    Preferred  caueea. 
According  to  existing  lavs,  causes  which  are  preferred  take  their 
preference  in  the  folk>wing  order  : 

1.  CrimiDal  actions. 

2.  Gasea  of  probate,  in  which  the  appeal  prcTcnts  the  issning  of 
letters  testameatarv  or  of  general  administration. 

8.  Appeals  in  which  the  sole  plaintiffs  or  defendants  are  execntors 
or  administrators. 

4.  All  other  preferred  cases. 

Any  party  claiming  a  preferenoa  mnst  so  state  in  his  notice  of  ar- 
gnment  to  the  opposite  party,  and  to  the  olerk,  and  he  mast  also  state 
the  gronnd  of  such  preference,  so  as  to  show  to  which  of  the  above 
classes  the  case  belongs.  In  making  up  the  calendar,  the  clerk  will 
place  the  preferred  causes  at  the  head  id  the  order  above  prescribed. 
A  preferred  canse  being  once  passed  without  reservation,  will  take 
its  place  in  subsequent  calendars  without  preference. 

RULE  XXIV.  [AdopUd  26  January,  1862]  Calendar  to 
continue  one  year.     Causes  to  be  noticed  for  January  term. 

The  printed  calendar  for  the  present  Januarr  term,  and  for  eaeh 
sncoeeding  January  term,  shall  stand  as  the  calendar  for  the  entire 
year.  Causes  noticed  and  placed  upon  the  calendar  for  the  January 
term  of  any  year,  shall  be  considered  as  noticed  for  all   the  subse- 

Jnent  terms.  Additional  causes  may  be  noticed  for  the  Haroh  term, 
862,  which  shall  be  printed  with  their  appropriate  numbers,  and 
annexed  to  the  calendar.  After  the  January  term  in  each  year  here- 
after, no  causes,  except  such  ag  are  by  law  entitled  to  a  preference, 
will  be  permitted  to  be  plaoed  upon  the  calendar  without  Uie  direc- 
tdon  of  tiie  court. 

BULE  XXV.  [Adopted  25  January,  1862.]  Jfo  defaiiltt 
aUoweil. 

Judgment  by  default  will  not  be  allowed,  nor  wUl  causes  be  re< 
Eervcd,  or  set  down  for  hearing  apon  a  partioular  day,  except  in  ex- 
traordinary cases.    When  a  cause  is  called  in  its  order  upon  the  cal- 
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«Ddar,  it  moBt  be  either  argued,  Bubmitted,  «r  passed.  If  either 
pftTt;  appekr  slone,  be  maj,  at  his  optioD,  be  heiiid  ortllj,  or  submit 
the  eue  apon  his  printed  brief.  If  iJie  appellaQt  odI;  appears,  he 
eball  farnisb  the  coart  with  the  nsaal  number  of  printed  copies  of  the 
case,  and  of  his  poiats  ;  if  the  reepondent,  he  shall  band  to  the  ooart 
the  copies  of  the  case  served  npon  him,  and  foarteen  printed  copies 
of  his  points.  The  party  thns  appearing  and  argning  or  submitting 
his  ease,  shall  band  to  the  clerk  a  printed  copy  of  bis  brief,  to  lie  de- 
livered, whenever  called  for,  to  the  opposite  partj,  who  may  at  any 
time  within  twenty  days  after  the  hearing,  furnish  each  member  of 
the  eonrt,  and  serve  upon  the  opposite  party,  a  printed  answer  to 
BQoh  brief,  which  may  be  replied  to  in  like  loumer  at  any  time  with< 
in  fifteen  days  after  flnoh  service. 

RULE  XXVI.  [Adopted  2S  Janttwy,  1862.]  CaU  of  caltui- 
dar. 

The  call  of  the  calendar  at  the  second,  and  each  subseqnent  term 
in  the  year,  will  commence  at  the  point  where  it  terminated  at  the 
previoos  term,  ezoept  that  oanses  placed  upon  the  calendar  at  the 
next  March  term,  if  entitled  by  their  date  or  otherwise  to  priority 
over  the  cans es  remaining  upon  the  calendar,  will  be  first  callea. 
Causes  which  are  passed,  and  which,  of  conseqaenoe,  go  to  the  foot  of 
the  calendar,  will  rosame  their  original  places  upon  tbe  calendar  for 
the  ensuing  year. 

KULE  XXVn.  Adopted  Se^teTnber,  1863.  Proof  ofger- 
vice  of  notice  of  argumeTU  to  he  filed  with  the  clerk. 

In  all  cases  where  the  notice  of  argument  is  filed  with  the  clerk  of 
this  court,  there  sliall  be  filed  with  the  same  dne  proof  or  admiaeion 
of  the  service  of  notice  of  argument  upon  the  adverse  party.  And 
the  clerk  is  directed  not  to  enter  on  the  calendar  any  oanse  m  which 
proof  of  the  service  of  said  notice  is  not  filed  with  him. 

KDLE  XXVm.  Adopted  December  81,  1863.  Caaea  or- 
dered to  be  re-argued. 

AU  causes  in  which  a  re-argament  is  ordered,  may,  at  the  election 
of  either  party,  be  pUced  on  the  calendar  at  the  next  term  after  socb 
le-argument  is  ordered,  or  the  following  term — the  same  to  take  its 
original  place  on  the  calendar.' 

RULE  XXIX.  Adopted  January  ^^,\^<iA:.  H'otioe  of  ar- 
gument. 

Either  party  may  bring  on  the  ar^ment  on  a  notice  to  be  served 
on  the  opposite  party,  a  copy  of  which  notice,  apecifyine  the  judicial 
district  in  which  the  cause  originated,  shall  bo  filed  with  the  elerk  of 
this  court  on  or  before  the  fifteenth  day  of  December  in  each  year, 
which  notice,  ezoept  in  criminal  cases,  shall  be  for  the  first  day  of  the 
term,  and  the  eighth  lole  is  hereby  repealed. 
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At  OU  Tmu  ^  Aa  Owri,  not  mdiubtf  <n  tA«  Raim  (7  How.  240^ 
All  the  temu  ire  held  at  tbe  ckpltol,  in  Ui«  city  of  Albuy.    JWr  fttgnmoit 

terms  in  kfear. 
The  court  opens  at  ten  o'clock,  A.  H.,  on  the  Jfrrt  Tnesdaj  of  Jamt-iry, 

faarlh  Tixvad^j  ol  MareA,  (Aird  Tuesday  of  ^^um,  uid  the  loilTnesdaj  of  8^ 

A  term  (br  conialtation  and  decMons,  to  flniah  op  the  year's  bn^esa,  is 
held  In  the  latter  part  of  December  in  ench  year. 

Tlie  e/MfJvdffe  has  control  of  the  caleodar.  All  propoBltioiis  in  reference  to 
the  arran^ment  or  disposition  of  causes  should  be  addresseil  to  liim.  (The 
other  members  of  tbe  court  are  nsnollj  consu  ted). 

Causes  struck  off  under  tbe  rule  are  nol  ineJwM  in  the  ten  called  each  day 
nnder  tbe  ruio. 

Tlie  clerk  publishes  in  the  uewspapers  at  Albany,  all  tbe  proceedings  of  tbe 
court  each  day,  during  the  term. 

A  cause,  when  ready  on  both  sides,  may  be  submitted  upon  printed  ar^- 
ments  and  points,  on  any  daj/  dnrmg  tAe  term. 

When  causes  are  decided  at  the  close  of  each  term,  Um  opinioTu  are  dellr- 
ered  to  tbe  reporter — not  to  the  ^rk.  In  cases  of  racti/>n*,  tbe  opinions  are 
usually  leli  wltb  the  clerk  amon);  tbe  motion  papers. 

ToMdaifi  and  Fridaj/t  of  each  week  are  motlcm  days. 

The  court  usually  a^joaras  fbr  the  term  on  Friday  of  the  fourth  week. 

Causes  argued  or  submitted  are  usualiy  decided  at  the  dam  ^  the  next  tuteiei- 
ing  term. 

Calendar  Fiaotlo*. 
EttabUAal  January,  1854 ;  as  amended  MarA,  16S9. 

<■.  No  reserratlon  will  be  made  of  any  of  (he  flrrt  Oiirty  causes  unless  on 
kCCoUDt  of  sickness,  or  an  engagement  elsewhere  in  tbe  actual  trial,  or  arxn- 
ment  cX  another  cause,  commenced  before  the  term  of  this  court ;  or  other  in- 
evitable necessity,  (o  be  shown  by  affidavit  Other  causes  may  be  reserved, 
npon  reasonable  cause  being  shown ;  but  if  such  reservation  la  not  made 
before  the  day  on  which  the  cause  is  liable  to  be  called,  stronger  grounds  will 
be  required  than  wlien  the  application  is  made  at  an  eariier  period. 

b.  Causes  reserrcd,  may  be  reserved  either  generally  for  the  fourth  week  of 
term,  or  for  an  earlier  day  certain,  at  the  election  of  counaeL 

e.  Those  causes  reserved  for  a  day  certain,  will  not  bo  taken  up  until  Oie 
ten  causes  in  order  for  that  day  have  been  called. 

d.  In  llie  fourth  week,  reserved  causes  will  be  Ont  in  order,  and  will  be  call- 
ed before  the  calendar  is  taken  up. 

«.  Reserved  causes,  when  in  oitler  to  be  called,  have  priority  among  each 
other  according  to  tlielr  calendar  number. 

/  DefHull  may  t>e  taken  in  tliem,  and  lliey  will,  If  passed,  go  down  upon 
Aiturc  calendars  as  if  passed  in  tbe  regular  call. 

g.  The  call  in  the  fourth  week  will  inelnde  all  reserved  csuMS  which  have 

)t  been  previously  called ;  but  no  reserved  cause,  wtaeUier  reserved  generally 

'  for  a  particular  day,  ~"' "" — "  '  ■--»-—  '■- ■--    ■ •"-■■  —  ■■--  — 

ular  call  of  the  calenda 
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SUPREME  COURT  RULES, 

ADOPTED  ADGU8T  4,  ISSa 


Orde:brd  th'it  thefoUowmg  RuIm*  ahaU  commence  and  taJea 
efect  on  the  first  day  of  Ociooer  next  : 

KULE  1.     Eramirtation,  of  candidates  for  adm.inaion. 

Applicant?  for  admisgioQ  to  practice  as  attorneys  and  conDBellora 
of  thtg  court,  who  are  entitled  to  ezamination,  etiall  be  examined  in 
open  court ;  the  examiantion  shall  be  hud  at  general  term,  and  shall 
commenoe  on  the  first  Wednesday  of  the  second  and  fourth  emeral 
torms,  whii>h  shall  be  held  in  the  aeveral  judicial  districts  in  each 
Tear,  and  at  no  other  time  or  place,  and  no  private  examinatioa  shall 
be  permitted. 


RULE  3.  Proof  of  citizen^ikvp,  <&o.,  Applicants  from  other 
Stateg.     To  tign  roll,  d;c.,  on  admission. 

To  entitle  an  applicant  to  an  examination,  he  must  proTe  to  the 
court : — 

1.  That  he  is  a  oitisen  of  the  United  States,  nnd  that  he  is  tventy- 
one  years  of  age,  and  a  resident  of  the  disCriet  in  which  he  appliea, 
which  proof  may  be  made  by  bia  own  afBdavit  of  the  fact. 

2.  The  evidenee  of  good  moral  character  shall  be  the  oertiQoate  of 
a  reputable  counsellor  of  this  oonrt,  or  of  some  other  reputable  per- 
un  known  to  the  court ;  but  snch  certificate  shall  not  be  deemed  cou- 


i^  Myert  t.  Fetter,  4  How.  310). 

See  note  to  Itulea  of  Court  of  Appeals,  on  page  639,  aiU»,  and  code,  g  470i 

e.  The  court  alwava  derlstes  from  its  general  rules  whenerer  neceemrr 
{Clark  T.  Brook*,  36  How.  S8S ;  see  BaOsr^uiU  r.  Data*,  33  How.  884). 

d.  These  rales  apply  to  Marine  and  District  Ck)urta  (Laws  1803,  p.  971,  %  8). 

«.  Conrta  of  Record,  except  In  the  city  of  New  York  may  at  general  term 
make  orders  for  printing  calendars  (Laws  1802,  ch.  86). 
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cIiNi4%  evidence,  and  Uie  court  mnit  be  satisfied  on  the  point,  after  & 
full  ezfttnination  and  inquiry. 

3.  Sach  spplioant  mast  Bostain  a  Batisfiictory  ezamiaatioa  npon 
the  law  of  real  aad  perBOoat  property,  contracts,  partnerithip,  nego- 
tiable paper,  principal  and  agent,  principal  and  Buretj,  insurance,  ex- 
exntors  and  administrators,  bailments,  corporations,  personal  rights, 
domestie  relations,  wills,  eqnity,  jnrisprudence,  pleadings,  praotioe, 
and  e  ride  nee, 

4.  ApplieaotB  for  admission  from  other  States  shall  conform  to  the 
foregoing  rules,  nnless  they  produce  a  certificate  from  a  judge  of  the 
highest  oonrt  of  original  jurisdiction  in  the  State  from  which  they 
come,  to  the  effect  tbat  for  three  years,  immediately  preceding,  they 
have  practiced  as  attorneys  or  counsellors  in  such  court,  and  tiiat  thej 
are  in  good  standing  as  such  attorneys  or  connsellors. 

6.  Applicants  admitted  shall  sign  a  roll,  and  sahscribe  and  take 
the  constitutional  oath  of  office. 

a.  As  to  the  qoalillcation  for  adniissian  as  an  attorney  see  Ita  Pratt  (13 
How.  1). 

b.  Oraduates  of  the  Law  department  of  the  UaiTersity  of  the  city  of  New 
York,  may  be  admitted  to  practice  as  ntlomeyB.  &c..  without  examination 
0jawBlS6O,ch.  187;Ai  a«par,  30  How.  1 ;  IT ;  22  N.Y.6T;  Re(A«(?nidua&a,ll 
Abb.  801;  leTerwngSlBarb,  333;  10  Abb.  848;  l«How.  B7;  136). 

t.  ITon-rMldeat  att<wiieym.— An  attorney  of  the  supreme  court  admitted 
and  licensed  on  22d  March,  1862,  and  whoBc  only  office  for  transacting  law 
buaincH  is  within  this  Slate,  mar  practice  in  the  courts  of  tliis  State,  and  ser- 
Tico  of  papers  may  be  made  on  him  according  to  Uio  praciice  of  the  court, 
and  upon  blm  at  liis  re^ileacc  out  of  the  Stale  by  mail  (Laws  1SS2,  cIl  43). 
Attorneys  who  are  non-residents  of  the  State  (except  Ihoee  within  the  ststule 
of  1662)  cannot  practice  in  the  coorU  of  this  Slate  (RUhaTdain  y.  BrooUgn 
OUy  A  Si,  22  How.  868). 

a.  Rights  and  duties  of  attorneys,— None  but  an  attorney  or  conn!>e1lor  of 
the  supreme  court  permitted  to  act  before  a  justice  of  the  peace,  or  police  joa- 
Uce  in  the  county  of  Kings  (Laws  1863,  cb.  St). 

e.  Tiie  attorney  in  a  cause  may,  without  authority  of  his  ciient.  waive  a  de- 
fault and  consent  to  open  a  judgment  taken  for  want  of  an  answer  {CloMnan 
T.  Jftrfol,  8  Bosw.  403). 

/.  On  the  death  of  a  party,  the  authorilr  of  the  attorney  ceases  (PatTuan  v. 
Van  Buna,  7  How.  81). 

g.  On  the  death,  removal,  or  suspeiwlon  of  an  atlumcy,  or  his  ceasing  to  act 
the  client  of  such  attorney  must  l>e  nolifiwl  to  appoint  another  attoroey  ijefore 
the  opposile  party  can  proceed  in  the  action  (2  It.  S.  287,  §  67 ;  see  JeuuJI  t. 
SehcuUii,lS.Y.  241). 

A.  How  &T  one  is  bound  by  the  unauthorized  appearance  of  an  attorney 
{Allen  T.  Stone.  10  Barb.  647 ;  Bogardiu  r.  IAuag*Uin,  7  Abb.  429).  Remedy 
where  an  attorney  acta  without  authority  (ATToOrong  v.  MeOmber,  18  Barb. 
887). 

t  An  attorney  may  l>e  required  on  motion  to  pay  over  moneys  recdved  ot 
or  for  a  client,  altbougli  the  same  may  not  have  been  received  in  any  legal  pro- 
ceeding {Orant'i  ea»e,  8  Abb.  337;  and  as  to  proceedings  against  an  attorney 
•ce  CottrtH  V.  Finl/ty»on,  *  How.  Z43). 

J.  Attachment  against  an  attorney  for  not  paying  over  money,  will  not 
Issue  if  the  claim  is  barred  by  statute  (Tfa  ftopfev,  BroIAwaun,  80  BarbL  663). 

k.  An  aitomey's  cause  of  action  for  h>s  charges  in  prosecuting  an  action, 
accrues  immcdiatelvjud;;incnt  is  ectcrcd.  But  intercut  dues  not  commence 
until  the  amount  is'liquidattd  {Adirmt  v.  F'rl  /%iin  B'k.  83  How.  45). 

I.  The  rules  of  law  adverse  to  purchases  by  an  altorney  from  his  client 
is  onchangcd  by  the  code  {Aaan.  10  Abb.  433 ;  and  Brvtheraon  v.  Coiualut,  20 
How.  2131. 
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RULE  3.  WTierejM^^s  to  be  jUed.  Papers  on  special 
m.tition  to  be  filed. 

Papers  should  be  filed  in  the  eoantj  apeoiGed  ia  the  complaint  a§ 
the  place  of  trial,  or  in  the  coaaty  to  which  the  plftoe  of  trial  haa 
been  changed.  And  in  case  the  place  of  trial  ia  changed,  for  the 
reason  that  the  proper  county  ia  not  specified,  papers  on  file  at  the 
time  of  the  order  making  snch  change,  aball  be  transferred  to  the 
connty  speoiSed  in  such  order  ;  and  all  other  papers  in  the  oaase  shall 
be  filed  in  the  eonnty  so  specified. 

When  the  affidavits  and  papers  apon  a  non- enumerated  motion,  are 
required  by  law  to  he  filed,  and  the  order  to  be  entered  in  a  eonnty 
oUier  than  that  in  which  the  motion  la  made,  the  clerk  shall  delirer  to 
(he  party  prevailing  in  the  motion,  unless  the  court  shall  otherwise 
direct,  a  certified  copy  of  the  rough  minutes,  showing  what  papers 
were  used  or  read,  together  with  the  affidavits  and  papers  used  or 
read  upon  such  motion,  with  a  note  of  the  deoision  thereon,  or  the 
order  directed  to  be  entered,  properly  certified.  And  it  shall  be  the 
dnty  of  the  party  to  whom  such  papers  are  delivered,  to  cause  the 
same  to  he  filed,  and  the  proper  order  entered  in  the  proper  county 
within  ten  days  thereafter,  or  in  default  thereof  he  shall  lose  the  ben- 
efit of  the  said  order. 

a.  Wliere  Uic  county  niuned  in  the  complaint  was  Ulster,  and  the  derendanla 
entered  Judgment  of  Qon-Bult  and  filed  tbe  roll  In  Ulster  county,  and  on  ap- 
peal ic  the  general  term  at  Albany  judgment  was  affirmed,  And  the  defendants 
entered  judpnent  and  filed  another  roll  In  Albany  couuW, — held  that  it  was  a 
violation  of^is  rule,  and  should  have  been  entered  in  Ubter  county  lATtdretM 
V.  Durani.  6  How.  Ifll). 

b.  An  order  becomes  InefTectual  unless  entered  within  ten  days  (Sigt  v. 
J/MAer,  17  How.  867). 

RULE  4,  Uiidertakings  and  affidavits  to  he  filed. 
It  shall  be  the  duty  of  the  plainiifira  attorney  forthwith  to  file  with 
the  clerk  of  (he  proper  county,  all  undertakings  given  upon  procuriug 
an  order  of  arrest,  an  injunction  order  or  an  attachment ;  with  the  ap- 
proval of  the  justice  or  judge  taking  the  same  endorsed  thereon  ;  and 
in  case  such  undertakings  shall  not  be  filed  within  five  days  after  the 
order  for  arrest  or  injunction,  or  the  attachment,  has  beeo  granted,  the 
defendant  bL'lII  be  at  liberty  to  move  the  court  to  vacate  the  pro* 
cecdings  for  irregnlnrity,  with  costs,  as  if  no  undertaking  had  been 
given.  It  shall  also  be  the  duty  of  the  attorney  to  file  within  the 
-  same  time,  and  under  the  like  penalty,  the  affidavits  upon  which  an 
injunction  or  attachment  has  been  granted,  and  also  the  affidavit  upon 
which  an  order  for  the  service  of  a  summons  by  publioation,  or  an  or- 
der for  a  substituted  service  of  a  summons  has  been  granted,  together 
with  the  order  for  such  service. 


d.  Where  a  party  omita,  by  inadvertence,  to  file  an  nndertablnz  as  required 
l»y  this  rule,  the  court  may  relieve  him  upon  or  without  terms  {LeMngwttl  i 
Chatie,  19  How,  65 ;  10  Abb.  473;. 

Bee  (inU,  p.  407,  d. 
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a.  It  Is  tlie  pncttca  of  tLe  New  York  Ctxnmon  Pleae  to  require  bonda  ez- 
acled  M  tbe  conditlOD  of  granting  a  &Tor  U>  be  filed  wlUk  the  clerk  of  (he 
court  {Biee  t.  WhUipcJe,  IS  Abb.  41^ 

RULE  5.    .ffatV,  where  to  Jveti/y. 

Whenerer  btul  are  required  to  iusUfy,  they  nhtdl  joaUfj  within 
tbe  ooanty  where  the  defendant  Bhall  have  been  arrested,  or  where 
tbe  bail  reside. 

KULE  6.  Sureties  to  justify,  and  value  of  security  to  he 
proved.     Undertakings  to  he  acknowledged. 

Whenever  a  juatioe,  or  other  officer  approves  of  the  seouritj  to  be 
given  in  any  case,  or  reports  upon  its  sufficiency,  it  shall  be  his  intj 
ti  require  personal  sureties  to  justify,  or,  if  the  security  offered  is  by 
way  of  mortgage  on  real  estate,  to  reqaire  proof  of  the  value  of  such 
estate.  Ana  sti  bonds  and  undertakiugs,  and  other  secarities  in 
writing,  shall  be  duly  proved,  or  acknowledged  in  like  manner  as 
deeds  of  real  estate,  berore  the  same  shall  be  received  or  filed. 

h.  Non-compliance  or  defective  compliance  with  tbis  rale  may  lie  remedied 
by  amendment  j5  How.  888 ;  1  Cotle  Rep.  N.  a  49 ;  and  see  5  Paige,  533 ;  ?  al 
607;  8M:  197;  1  airb.344;  BBarb.  173). 

e.  The  afHdavlt  of  Jostiflcation  should  be  anncEed  10  tbe  ondcrtakiug,  and 
died  therewitb  (3  Paige,  88). 

HULE    7.      Sheriff  to  file  affiiiavits  on  arrest. 
The  sheriff  shall  file  with  the  olerk  the  affidavits  on  which  an  arrest 
is  made,  within  ten  days  after  the  arrest. 

RULE  8.  Shenff  compelled  to  return  process. 
At  any  time  after  die  day  woen  it  is  the  duty  of  the  sheriff,  or 
other  officer,  to  return,  deliver,  or  file  any  process,  undertaking, 
order,  or  other  paper,  by  tbe  provisions  of  the  code  of  prooedure, 
any  party  entitled  to  have  such  act  done,  may  serve  on  the  officer  a 
nolioo  to  return,  deliver,  or  file-  such  process,  nndertakjog,  order,  or 
other  paper  a;  the  case  may  be,  withio  ten  days,  or  show  cause,  at  a 
Special  term  to  be  designated  in  said  notice,  why  an  attachment 
should  not  issue  against  him. 

d.  After  an  order  made  staying  proceedings  npon  an  execution,  in  tbe  bands 
of  tbe  sheriff,  the  plaintifi's  attornej  served  upon  Ibe  sheriff  notices  requiring 
bim  to  return  the  execution  in  ten  dafs,  or  show  cause  why  an  attachment 
should  not  issue  sgikinst  bim  for  contempt ;  held,  on  subsequent  application  for 
an  Httacbment,  that  the  stay  of  proceedings,  if  it  continued  in  force  np  to  tiie 
expiration  of  the  ten  days,  exonerated  tbe  sheriff  from  the  doty  to  retnm  the 
execution,  and  that  th«  plaintiff's  attorney  was  bonnd,  if  the  Stay  bad  been 
vacated  and  he  detired  to  bring  the  sheriff  Into  contempt,  to  mmlsh  him 
with  proof  that  tbe  stay  was  no  longer  in  force  (2^  Pao^  v.  UarrOey,  3  Abb. 
S16). 

e.  A  sheriff  is  bound  to  retnin  an  execnllon  aooordhig  to  the  reqnidtlon  nS 
the  statute,  at  his  p«dl  ( ITiIWn  v.  Wright, »  How.  *£»). 

See  secttOD  419,  and  note. 
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BTTLE  9.  ClerJis  to  keep  booh.  Jitdgmmtatol}ejiled,<&o.^ 
only  during  office  hows. 

Tbo  Bevenl  olerlu  of  tbis  oonrt  shall  keep  in  their  respectivQ 
offices,  in  addition  to  the  "  jadgment  book,"  required  to  bo  kept  by 
i  279  of  tbe  Code  of  Procedure,  a.  book  praperfj  indexed,  in  which 
shall  be  entered  the  titlcB  of  all  civil  actions  and  special  prooeedings, 
with  proper  entries  under  each,  denoting  tbe  papers  filed  and  the 
orders  made,  and  the  steps  taken  therein,  with  tbe  dates  of  the  sev- 
eral proceedings  ;  so.  index  of  all  nndertakings  6!ed  in  the  office, 
stating  in  appropriate  colamos  the  title  of  the  oanae  or  proceeding  in 
whioh  it  is  given,  with  a  general  statement  of  its  condition,  or  a  refer- 
ence to  the  statute  under  which  it  is  given ;  the  date  when  and  before 
whom  acknowledgedor  proved,  by  wliom  approved,  and  when  filed, 
with  a  atstcment  of  any  disposition  or  order  made  of  or  conceroiag  it ; 
and  anch  other  books,  properly  indexed,  as  may  be  necessary  to  en- 
ter the  minutes  of  the  court,  docket  judgments,  enter  orders  and  all 
other  necessary  matters  and  proceedings ;  and  such  other  books  as 
the  courts  of  the  respective  distcicts,  at  a  general  term,  may  direct. 

Jadgments  shall  only  bo  filed  and  entered,  or  docketed,  in  t&e  offioei 
of  the  clerks  of  the  coarts  of  this  State,  within  the  hours  during  which, 
by  law,  they  are  required  to  keep  open  their  respective  offices  for  tho 
transaction  of  business. 

a.  The  clerk  of  Eings  county  is  to  record  In  suitable  books  all  notices  of 
suits  pending.  Fee  six  cents  per  folio.  He  is  also  to  print  150  copies  of  the 
calendar  of  each  term  of  drcuit  and  general  and  special  terms  (Laws  1859,  ch. 
SIS).    As  to  other  coooUes  ace  Laws  1884,  ch.  5&. 

KULE  10.  Attomeya  to  endone  ruime  and  residence  on  pa^ 
pers  served. 

Ob  process  or  papers  to  be  served,  the  attorney,  besides  subscribe 
ing  or  endorsing  his  name,  shall  add  thereto  his  place  of  btisiness  ; 
and  if  he  shall  neglect  to  do  so,  papers  may  be  served  on  him  at  bis 
place  of  residence,  through  tbe  mail,  by  directing  them  according  to 
the  best  information  which  can  oonventently  be  obtained  concerning 
bis  residence. 

This  rule  shall  apply  to  a  party  who  proseeutes  or  defends  in  per- 
son, whether  he  be  an  attorney  or  not. 

See  section  410,  and  note. 

6.  AiuUaf 
or  his  place 
DamM  v.  Leonard,  IS  How.  182). 

0  An  attorney  or  party  having  flxecl  his  place  of  residence  as  prescribed  by 
this  rule  service  by  mail  can  only  be  made  hj_  him,  nt  the  place  thus  indicated 
and  the  opposite  party  can  only  make  service  upon  him  by  moil,  by  addres- 
elng  him  at  that  place  (.Surd  v.  Au>u,  18  How.  S7). 

RULE  11,      Whai  to  he  deeTnedan  appearance. 

Service  of  notice  of  an  appearance  or  retainer  generally,  by  an  a^ 
tomey  for  the  defendant,  shall  in  all  cases  be  deemed  an  appearanoe. 
And  the  plaintiff,  on  filing  snob  notice,  at  any  time  thoreidler,  with 
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proof  of  aerriee  thereof,  mtj  hnve  the  appetraDce  of  the  defendut 
entered  fts  of  the  time  when  saob  notice  was  serred. 

a.  A.  notice  of  retaiDer  is  not  equtT&lent  to  an  appear-ince  enignd,  witliin  the 
meaning  of  the  act  of  Congress  reg;ulaling  the  removal  of  causes  from  a  Slate 
court  to  the  United  States  court  [Field  v.  Blair,  1  Code  Rep.  N.  B.  292, 361). 
Nor  ii  the  execution  of  an  undcTtakiug  in  order  to  procure  his  discharge 
from  arrest  in  the  Slate  court  an  appe-iraaee  entered  within  the  Btatule  (Dtt- 
rand  v.  HoBiai,  3  Doer,  688).  But  where  the  defendant  appeared  in  open  court 
upon  the  arKument  of  a  motion  for  an  injnnction,  and  read  affldaviia  to  op- 
pose It,  held  that  it  w aa  on  appearanee  enterai  {Oooltg  t.  Lawrtnet,  13  How.  1TB ; 
0  Ducr,  flOfl). 

b.  A.  notice  of  bail  imports  a  notice  of  retainer  (3  Gaines'  R.  133).  So  does 
a  notice  of  motion  (1  Wend.  18;  and  see  3  Hill,  362;  Aipantui  r.  ijniv*Ii>A,7 
Abb.  429). 


(Quia  V.  TiUoa,  a  Duer,  648). 

d.  "  It  is  Mid  in  While  v.  FeaOnnlonAaugh  (7  How.  358),  that  under  the  for- 
mer practice  it  wai  well  settled,  that  when  notice  of  retainer  was  not  served 
until  after  defiiult  it  migbi  be  disregarded ;  and  Lgnd  y.  Wut  (13  Wend.  335), 
is  quoted  to  that  effect  This  is  contrarj  to  what  is  believed  to  have  been  the 
practice  here  "  {Mitchell,  J.,  AbbM  r.  Smith.  8  How.  463).  The  case  of  WAiU 
T.  fhiliieralorthaagh,  is  substantialiv  overruled  (Hoffman,  J.,  Qtrpenter  v.  JV.  K 
•mi  Jf.  Haven  B.  B.  <h..  11  How.  483). 

«.  There  may  be  a  spemal  and  liniited  retainer  [Wehh  v.  Mott,  6  Row.  440>. 

/.  Bcrrico  of  a  notice  of  motion  signed  by  an  aiiomey  as  "  ati'y  for  the  deft" 
ts  a  Butflclcnt  notice  of  appearance  (keitey  r.  Ooeert,  15  How.  1)2). 

RULE    13.      Change  of  attorney. 

An  attome;  may  be  changed  by  consent,  or  npon  cause  shown,  and 
upon  saoh  terms  u  shall  ba  just,  upon  the  application  of  the  client ; 
by  the  order  of  the  jttatioe  of  the  eonrt,  and  not  otherwise. 


g.  In  case  of  the  substitution  of  an  attorney,  it  Is  sufficient  to  serve  notice  of 
substitution ;  the  order  of  substitution  need  not  be  served  (Bogardia  v.  Rtdii- 
meyer,  8  Abb.  170 ;  Darkn  v.  Laaa,  7  How.  133).  If  the  attorney  on  the  re- 
cord is  changed  without  an  order,  hut  the  opposite  paity  treats  the  new  attor- 
ney as  the  atlomey  in  the  caose,  be  cannot  afterwards  object  that  no  order 
was  obtained  [Farify  v.  HOibt*,  9  D.  P.  C.  638).  But  untt)  an  order  of  substi- 
tution is  entered  and  notice  thereof  served,  tlic  opposite  parly  may  treat  with 
the  attorney  in  Ihe  cause  {Parker  v.  CUy  of  Wrmburgh,  13  How.  350). 

h.  Substitutlim  in  partition  action  (Oni^ttan  v.  IngenoU,  30  Bartx  541). 

RULE  13.  Stipulation  miui  be  in  writU\g  or  entered. 
No  private  agreement  or  consent  between  the  parties  or  their  at- 
torneys, in  respect  to  the  proceedings  in  a  cause,  shall  be  binding 
unless  the  same  shall  have  been  reduced  to  the  form  of  an  order  bj 
eonsent,  and  entered,  or  unless  the  evidence  thereof  shall  be  in  writ- 
ing, subscribed  by  the  party  against  whom  the  same  shall  be  alleged, 
or  by  his  attorney  or  connsel. 

i.  The  superior  court  wiU  adhere  strictly  to  th«  rule  sgidnstgivinreSM 
10  parol  agreemenia  between  attorneys  (Broojne  v.  Wdtingtoti,  1  Sand.  vM). 

j.  The  rule  does  not  apply  to  an  agreement  made  by  Uie  parties  or  their  at- 
torney or  counsel  In  the  presence  of  the  court,  or  an  agreement  relative  to  the 
pnicMdlngs  on  a  reference  made  in  the  presence  of  the  referee,  and  ccrUSed 
by  him  to  be  so  made  (Caraing  v.  Cooper,  7  Paige,  687). 
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tbis  rale  la  not  »ppUcable  to  a  case  where  a  party  haa  been  led  to  roly  on  a 
BtipulatioQ,  as  the  plaintiff  did  bcre,  and  allowed  judgmeot  to  be  entered 
gainst  bim "  (MoiUganury  v.  Sllit,  6  How.  S20 ;  and  eee  Wagtr  t.  6'1lqU«,  3 

h.  Tlie  attorney  nutj  w^ve  b;  parol  the  service  of  ft  paper  or  any  formal 
reqalsile  in  its  service.     Sucli  (Ammt  is  not  an  agreement  (6  Cow.  119). 

e.  It  is  unsafe  to  admit  parol  agreements,  in  relation  to  cancelling  lodg- 
ments and  setllinB  suits,  to  prevail  in  opposition  to  the  oath  of  tlie  adVereo 
party,  except  under  very  special  circumstances.  The  wrilteo  evidence  of 
what  took  place  shoald  be  adhered  to,  and  as  a  general  rule  required,  of  the 
Kttlement  of  a  l^al  controversy  {ifaiUgitit  v.  Br^hy,  8  How.  1^)- 

d.  An  agreement  in  writing,  signed  by  a  party,  extending  the  time  to  answer, 
Is  as  obli^tory  in  ^11  respects  as  if  ^goed  by  his  attorney  {BrauUd  v.  Johmon, 

e.  The  court  may,  in  a  proper  wise,  relieve  a  party  from  n  Btlpnlation  made 
In  a  cause  (Bteker  v.  Lamont,  13  How.  S3).  A  party  proceeding  in  disregard 
of  a  stipulation,  on  tbe  ground  that  the  saniu  was  ontatned  by  Ihkud,  doesao 
at  the  peril  of  having  his  proceedings  set  aside,  If  the  Btlpulalton  is  held  to  be 
Wnding  (h'ileh  v.  HM,  18  How.  814). 

RULE    14.      Application  for  discover;/,  how  maile. 

Applications  may  be  made  in  the  manner  provided  by  law  to  com- 
pel the  prodDotion  &nd  discovery  of  books,  papers,  and  documents 
relating  to  the  merits  of  any  oivil  action  pending  in  this  court,  or  of 
any  defence  in  such  action,  in  the  following  oases  : 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers,  or 
doouments  in  the  possession  or  ander  the  control  of  the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  hta  aompUint, 
or  to  answer  any  pleading  of  the  defendant. 

2.  The  plaintiff  may  be  compelled  to  make  the  like  discovery  of 
books,  papers,  or  documents,  when  the  same  shall  be  necessary  to 
•nable  the  defendant  to  answer  any  pleading  of  tbe  plaintiff. 

S.  Either  party  may  be  compelled  to  make  discovery,  as  provided 
by  f  888  of  tie  Code. 

RULE    15.      Moving  papers,  what  to  state. 

Th«  moving  papers  upon  the  application  for  such  discovery,  shall 
ttate  tbe  facts  and  ciroamstanoes  on  which  the  same  is  claimed,  and 
Bball  be  verified  by  affidavit,  stating  that  the  books,  papers  and  dooa- 
menta  whereof  discovery  is  sought,  are  not  in  the  possession  nor 
under  the  control  of  the  party  applying  therefor.  The  party  apply- 
ing shall  show  to  the  satisfaction  of  the  court,  or  judge,  the  materiality 
Mid  necessity  of  the  diaoovery  sought,  and  the  particular  information 
which  be  requires. 

RCTLE    16.      Order  f Of  AUcfmery. 

The  order  for  granting  the  discovery  shall  specify  the  mode  in 
which  the  same  is  to  be  made,  which  may  be  either  by  reqtiiriag  the 
party  to  deliver  sworn  copies  of  the  matters  to  be  discovered,  or,  by 
requiring  him  to  produce  and  deposit  the  same  with  the  clerk  of  the 
oonnty  in  which  the  trial  is  to  be  had,  unless  otherwise  directed  in 
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th«  order.  The  order  iball  tiao  specify  the  time  within  which  the 
diaoovery  is  to  be  iMde.  And  when  papers  are  required  to  ba  depo- 
sited, the  order  eh«ll  apeoifj  the  time  that  the  deposit  shkll  continne  ; 
■ad  shall  also  declare  the  oonseqnenoes  of  an  omission  to  comply  with 
llie  same,  and  the  eonrt  at  anj  apeotal  term,  npon  proof  of  the  de- 
fikult,  msj  of  oonrse  grant  a  mle  sbaolnte,  giving  effect  U>  saeh  order  ; 
oither  bj  nonsaitiog  the  plaintiff,  striking  out  the  defendant's  an- 
swer, debarring  him  from  a  particular  defence,  esclading  the  paper 
from  being  given  in  eTidenoe,  or  punishing  the  partj  in  default  fts 
for  a  contempt,  as  the  order  for  the  discoverj  may  reqoire. 

RULE  17.  Order  for  discovery  to  operate  aa  a  stay  of 
proceedings. 

The  order  directing  the  discovery  of  books,  papers  or  documents, 
shall  operate  as  a  stay  of  all  other  proceedings  in  the  cause,  nntil 
■uoh  order  shall  have  been  complied  with  or  vacated  ;  and  the  party 
obtaining  such  order,  after  the  same  shsU  be  complied  with  or  vacated, 
■hall  have  the  like  time  to  prepare  his  compkiat,  answer,  reply  or 
demnrrer,  to  which  he  was  entitled  at  the  making  of  the  order.  Bat 
Uie  justice,  in  granting  the  order,  may  limit  its  effect,  by  declaring 
bow  far  it  shall  operate  as  a  stay  of  proceedings. 

RULE  18.     Affidavit  of  terving  summons. 

Where  the  service  of  the  summons,  and  of  the  complaint,  or  notice, 
if  any,  acoompanying  the  same,  shall  he  mnde  by  any  other  person 
than  the  sheriff,  it  shall  be  necessary  for  such  person  to  state  in  his 
affidavit  of  service  when,  and  at  what  partionlar  place,  he  served  the 
same,  and  that  he  knew  the  person  served  to  be  the  person  men- 
tioned and  described  in  the  summons  as  defendant  therein  ;  and  alto 
to  state,  in  his  affidavit,  whether  he  left  with  the  defendant  sach  eopji 
as  well  as  delivered  it  to  him. 

It  of  the  State  is  a  person  other  than  the  staeriif, 

J  notsufflcient(i/orr«av.  i:imfiaii,4  Abb.  353); 

■nd  so  of  any  sheriff  out  olbjs  own  countj(9  Abb.  71). 

RULE  19.  NuTobering  causts  of  action  or  grounds  of 
defence. 

In  all  eases  of  more  than  one  distinct  cause  of  action,  defence, 
oonnter-claim,  or  reply,  the  same  shall  not  only  he  separately  stated, 
but  plainly  numbered. 

b.  A  Allure  to  comply  with  this  rule  But:i)ect«  every  all^atinn  not  esseoti*) 
io  a  sincle  cause  uf  action,  to  be  stricken  out  as  redundant  (RMoItrt  v.  Sty- 
«our,  6  How.  208),  or  be  act  asitie  for  irregularity  (Blanchard  v.  Straight,  8  id. 
B5).  Ifa  party  Intends  to  insist  on  this  (Ejection  be  should  letom  the  an- 
swer wiUi  his  objection,  or  he  wUl  be  held  to  have  waived  it  (CbrMn  v.  Qetm, 
SAbb.  44G}. 

C  There  is  no  particular  mode  in  which  separate  causes  of  action  are  to  be 
separated  and  distinguished  from  each  other— any  mode  which  apprises  the 
defendant  of  what  la  intended  is  sufficient  {U<a  v.  MeKeeAnie,  32  Barb.  %H). 
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KtTLE  20.  J'bliot  to  he  marked  and  tide  of  cause  en- 
dorsed.  Pleadings  to  be  legibly  written.  Directions  when  waived. 

The  ftttorney,  or  other  officer  of  the  coart,  who  draws  anj  pleading, 
deposition,  amdaTit,  case,  bill  of  exceptions,  report,  or  other  paper, 
or  enters  any  judgment,  exceeding  two  folios  in  length,  shall  dis- 
tinotly  nnmber  and  mark  esch  folio  in  the  margin  thereof:  and  all 
copies,  either  for  the  partlea  or  the  conrt,  shall  ba  nnmbared  or 
marked  in  the  margin,  ao  as  to  conform  to  the  original  draft  or  entry, 
and  to  each  other,  and  aliall  be  endorsed  with  the  title  of  the  oaase. 
And  all  the  pleadings  and  other  proceedings,  and  copiea  thereof, 
shall  be  fairly  and  legibly  written  ;  and  if  not  so  written,  and  folioed, 
and  endorsed,  as  aforeaaid,  the  clerks  shall  not  file  such  as  may  be 
offered  to  them  for  that  purpose  ;  nor  will  the  oonrt  hear  any  motion 
or  application  founded  thereon.  The  party  upon  whom  the  paper  is 
served,  shall  be  deemed  to  hare  waived  the  objection,  onless,  within 
twenty-foar  hours  after  the  receipt  thereof,  he  returns  such  papers 
to  the  party  serving  the  same,  with  a  statement  of  the  partiotilar  ob- 
jection to  its  TQOOipt. 

a.  The  omitting  to  folio  a  pleading  ia  to  be  remedied  by  a  motion  to  aet  a^de 
the  plcnding,  not  by  demurrer  {Dorman  y.  Keilam,  14  How.  1S4).  A  pleading 
will  not  be  set  aside  on  the  ground  tbnt  Uie  folios  are  not  marked  iu  Uie  mar- 
dn.  Tlie  proper  course  to  pursue  where  the  party  objects  to  a  pleading  on 
uiis  ground,  is  to  return  tlie  pleading  and  at  the  same  Ume  to  point  out  the 
defect.  Ir  this  is  not  done  within  a  reaonable  time,  it  will  be  held  tbat  the 
irregularilf  bas  been  waived.  The  decision  in  BianeAard  v.  Btraighi  (8  Uow. 
63),°'  was  abundantlj  soBtained  on  other  grounds ;  and  the  former  practice  in. 
relation  to  fanaaX  defects  is  certainlr  more  reasonable  as  well  as  convenient, 
and  should  bo  retained"  {Strautx  v.  Parker,  S  How.  343).  Again,  it  naa  held 
that  a  complaint  will  not  be  aet  aside,  although  neitlier  that  nc-i  the  copy 
served  waa  folioed  as  required  by  the  rule,  if  retained  twelve  days  withoot 
objecting  to  the  defect.  Such  acceptance  and  delay  to  ol^ect  w^ve  the  defect 
((miAam  Bank  v.  Fan  Vegltten,  5  Duer,  628}. 

6.  On  moUon  to  set  assde  a  complaint  exceeding  two  folios  In  length,  on 
the  ground  that  tha  folios  thereof  were  not  nambered, — the  affldavila  on  which 
the  motion  waa  made  etu^  exceeded  two  folios  in  length,  but  were  neither  of 
them  numbered.  On  the  motion  it  was  objected  on  the  part  of  the  pUuntiff, 
that  the  afBdavits  on  whidi  the  motion  was  founded  were  obnoxious  to  the 
like  objection  as  that  raised  to  the  complaint  Wells,  J.,  thereupon  denied 
the  motion  with  costs,  and  said,  "  There  is  no  color  of  merits  in  the  motion  j 
■nd  when  a  party  comes  into  court  demanding  strict  practice  on  purely  tech- 
nical grounds,  he  must  see  to  it  that  his  own  practice  ia  not  obnoxious  to  sim- 
ilar oDJectiouB  to  those  which  he  raised  to  that  of  his  adversary.  *  •  • 
The  defendant  should  have  returned  the  papers  with  the  objections  stated,  so 
tta  as  the  fblios  were  concerned"  {Saw^r  v.  Sohoimnuiker,  8  How.  196 ;  and 
see  Taglor  v.  M<^r  of  Sew  York,  II  Abb.  2S5). 

e.  Where  a  party  returns  a  paper  as  Irregular,  he  must  state  his  objections 
to  it  explicitly.  A  mere  statement  that  the  service  is  Irregubr  and  not  in 
compliance  with  certain  specified  sectlona  of  Uie  code  is  not  sufficient  (CA^;ntun|7 
Canid  Bank  v.  Judioii,  10  How.  133 ;  Broadway  Bank  v.  DanfortA,  7  lb.  264). 

d.  Where  papers  are  to  be  returned  for  Irregularity  If  there  Is  no  attorney's 
name  on  them,  they  are  to  tie  returned  to  the  party.  If  the  party  is  a  munic- 
ipal corporation  having  a  counsel  chosen  under  a  statute,  the  peters  should  be 
returned  to  bun  {Tayhr  v.  Maytn-  i^N.  T.,  11  Abb.  355). 
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KTTLE  31.    Advice  of  comi3elf,jiowi  staied. 

Whenever  it  shkll  be  neoesury,  in  any  affidavit,  to  awear  to  the 
adviee  of  connsel,  the  {lart;  shall,  in  addition  to  what  has  nsaall; 
been  inserted,  swear  that  he  has  full;  and  fairly  atated  the  case  to  his 
oaunsel,  and  shall  give  the  name  and  place  of  residence  of  such 
ooansel. 

KULE  23.  Time  to  amwer  not  extended  without  affida- 
vit ofraeritt.     Subsequimt  extension. 

No  order  extending  the  time  to  answer  or  demur  to  a  complaint 
shall  be  granted,  nnless  the  party  applying  for  such  order  shall  pre- 
sent to  the  justice  or  judge  to  whom  the  application  shall  be  made, 
an  affidavit  of  merits,  or  an  affidavit  of  the  attorney  or  counsel  re- 
tained to  defend  the  action,  that,  from  the  statement  of  the  case  in 
the  action  made  to  him  by  the  defendant,  be  verily  believes  tbat  the 
defendant  has  a  good  and  substantial  defense,  upon  the  merits,  to  the 
cause  of  action  set  forth  in  the  complaint,  or  to  some  part  Chereof. 

And  if  any  extension  of  time  te  answer  or  demur  has  been  granted, 
by  Btipalation  or  order,  the  fact  shall  be  stated  in  the  lifidavit. 

a.  An  order  extending  the  time  to  answer,  m 
merits  or  defence,  may  be  dUregnrded  \,EUu  v. 
see  Davenport  v.  Snifen,  1  Barb.  323). 

b.  A  derendaot  who  sCVer  action  commenced,  in  which  a  sworn  answer  is 
required,  voluntarily  leaves  the  country  and  remains  atjsent  several  months 
without  commuaicating  with  bis  attorney.  Is  guilty  of  such  negligence  that 
the  court  will  allow  the  plaintiff  to  take  Judgment  not  withstand  ioz  the  at- 
tomey  for  the  defendant  may  believe  there  is  a  defence  {Hayi  v.  BtrryTium, 
e  Boaw.  6TS]. 

liCLE  23.  Subsequent  app'ication  for  order  after  a 
refusal. 

If  any  application  for  an  order  be  made  to  any  judge  or  justice, 
and  such  order  be  refused  in  whole  or  lu  part,  or  be  granted  condi- 
tionally, or  on  terms,  no  subsequent  applioalion,  upon  the  same  state 
of  facts,  shall  be  made  to  any  other  judge  or  justice  ;  and  if,  upon 
aaoh  subsequent  application,  any  order  be  made,  it  shall  be  revoked  ; 
and  in  this  affidavit  for  such  order,  the  party  suall  state  whe^ier  any 
previons  application  for  anoh  order  has  been  made. 

0.  MiJU  T.  TAunfty,  II  How.  110 ;  Catneaa  v.  Bryant,  i  Abb.  403.  The  mle 
does  not  prevent  a  motion  to  modify  or  vacate,  on  matter  arising  or  discovered 
since  the  first  motion,  where  there  are  do  lacheei. 

See  Bemaing  motion,  ante,  in  note  to  g  400. 

KULE  34.  .rudgment  on  failure  to  answer,  wAwe  to  b« 
appjied  for. 

When  the  plaintiff  in  the  action  is  entitled  to  judgment,  upon  tlie 
failure  of  the  defendant  to  answer  the  complaint,  and  the  relief  de- 
manded requires  application  to  be  made  to  the  court,  such  application 
may  be  made  at  any  special  term,  in  the  district  embracing  the  coun- 
ty in  which  the  action  is  triable,  or  in  an  adjoining  connty  ;  such  ap- 
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plic&tion  m&7  also  be  made  &t  a  oironit  court  in  lh«  cocnty  in  which 
the  action  is  triable.  Bat  when  a  reference  or  writ  of  inquiry  shall 
be  ordered,  the  same  shall  be  executed  in  the  county  in  which  the 
aotbn  is  triable,  unless  the  court  shall  otherwise  order. 

RtJL'E   25.     Judgment  after  service  hy  publication. 

In  actions  for  the  recovery  of  money  only,  woen  the  summons  has 
been  served  by  publication,  under  section  135  of  the  code,  no  judg- 
ment  shall  be  entered,  unless  the  ptaintitf,  at  the  time  of  making  the 
application  for  jndgment,  shall  shon  by  affidavit  that  an  attachment 
has  been  issued  in  the  action, and leviednponpropertybelougiugto the 
defendant;  which  affidavit  shall  contain  a  specific  description  of  such 
property,  and  a  statement  of  Its  value,  and  shall  be  attached  to,  and 
filed  with  the  affidavits  of  publication;  nor  unless  the  plaintiff  shall, 
at  the  same  time,  produce  and  file  with  the  clerk  an  undertaking, 
with  two  sureties  to  be  approved  by  the  court,  that  the  plaiotiff  will 
abide  the  order  of  the  court  touching  the  restitution  of  any  estate  or 
effects  which  may  be  directed  hy  such  judgment,  to  be  transferred  or 
delivered,  or  the  restitution  of  any  money  that  may  be  collected  un- 
der or  hy  virtue  of  such  judgment,  in  case  the  defendant  or  his  rep- 
resentatives shall  apply,  and  be  admitted,  to  defend  the  action,  and 
■ball  succeed  in  such  defence. 

a.  The  plaintiff's  omission  to  issue  bu  attachmeut  against  the  property  of  a 
def^dant  in  an  action  commenced  on  a  service  by  publication,  is  a  ground 
for  selling  aside  the  judgment  t  Warren  v.  Tigany,  9  Abb.  M ;  17  How.  lOB), 

See  am,  p.  417,/. 

RULE   26.     Plaintiff  may  stipulate  to  proceed  to  trial. 

Whenever  the  plaintiff  shall  have  neglected  to  bring  his  cause  to 
trial  according  to  the  practice  of  the  court,  and  the  sauke  shall  not 
have  been  noticed  hy  the  defendant,  the  plaintiff  may,  if  be  has  not 
before  stipulated,  tender  a  stipulation,  aod  offer  to  pay  the  costs  to 
which  the  defendant  is  entitled  up  to  that  time. 

h.  Where  a  plaintiS*  stipulates  to  try  at  the  next  circuit,  it  means  the  next 
circuit  for  which  there  is  time  to  give  a  regular  notice  (Jaekian  v.  Phcenia  ITk, 
6  Wend  101;  see  8  How.  eS). 

RULE  27.  IHtmi^sing  eomplaini  for  not  Innging 
cause  to  trial. 

Whenever  an  issue  of  fact  shall  have  been  joined,  in  any  action, 
and  the  plaintiff  therein  shall  fail  to  bring  the  same  to  trial  according 
to  the  course  and  practice  of  the  court,  the  defendant  may  move  for 
th~  dismissal. of  the  complaint  with  costs. 

If  it  is  made  to  appear  to  the  court  that  the  neglect  of  the  plaintiff 
to  bring  the  action  to  trial  has  not  been  unreasonable,  the  court  shall 
permit  the  plaintiff,  on  payment  of  costs,  to  bring  the  said  action  to 
trial  at  the  next  court  where  the  same  is  triable. 

e.  Semlite,  one  of  several  defendants  cannot  more  under  these  rules;  hemust 
move  under  §  274.  eubd.  4  (see  Ja<it»OTiv.  Wakgntan,lCow.\n ;  Oarkv.Wood^ 
9  Wend.  43G '  Mearegor  t.  Ckavelmwl,  13  id.  301  -  Piatt  v.  LttOt,  1  How.  71 ; 
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Jliyf  T.  Lmmii,  1  Code  Rep.  13S),  except  pertispB  where  the  aereral  parties  to 
a  bill  or  now  an  sued  in  one  action  {Lteingiton  Oa.  Bank  t.  EUu,  18  Wend. 
583).  If  all  the  defendants  move  and  oiu  of  Uiem  is  not  entitled  to  move,  the 
motion  will  be  denied  (Bancroft  y.  Wilion,  3  Cow.  405). 

a.  Where  both  parties  are  actora,  aa  in  replevin  or  on  a  felpied  laene,  there 
could  not  be  a  nonsuit  for  neglecting  to  proceed  to  trial  {BarrtU  t.  Poirttl^, 
1  Johns.  Cax.274;  Col.  and  C.  Gas.  93;  iWterv.  Z.«ieii,  18  Wend.  519 ;  ft*  t. 
CartU,  Id.  twU;  9  Wend.  497 ;  Schneder  v.  K<MeiJiaek,i  hiib.  69 ;  and  see  Ay  ▼- 
Thompna,  1  Daer,  63C). 

b.  Diamis^ng  the  complaint  in  action  bf  the  people  3  R  S.  5.13.  §13 ;  The 
Ptopid  V.  Thunnan,  S  Cow.  18 ;  TAe  Peoph  v.  Bun*  of  WaMngton,  7  Cow.  5U>. 

e.  A.  defendant  may  move  to  dismiss  the  complaint  for  a  ffulnre  to  bring  the 
■ame  to  trial,  be  is  not  bound  litmaelf  lo  notice  the  cause  for  trial  (BmcSsi  v. 
Van  Home,  II  Abb.  84 ;  19  How.  348 ;  »)y  v.  TKompum^  1  Duer,  836).  The 
fbct  that  the  defendant  has  himself  noticed  ihe  cause  for  trial,  does  not  pre- 
clude him  [>i)m  mabin^  the  motion  to  dismiss,  (/i.)  But  the  motion  will  not 
be  granted  if  llie  defirnd^mt  has  neglected  opportunidea  to  have  the  cauae  tried, 
or  where  the  cause  is  of  an  equitable  nature  {Champian  t.  Webster,  15  Abb.  4). 
rf.  If  after  Issue  of  hcC  joined,  plaintiff  neglects  to  bring  the  case  to  trial,  the 
plaintiff  maj  move  to  dismiss,  but  defendant  must  make  the  motion  promptif 
after  the  default,  and  not  allow  a  circuit  to  Intervene  before  moving  (Ckatn- 

£071  V.  Wdt^rAj  Abb.  S),  and  the  motion  maj  be  denied,  the  plaintiff  paf' 
ig  the  coots  of  tba  motion  and  Btipulating  to  try  at  the  next  circuit,  or  plain- 
tiff ma;  be  excus.'d  from  siipalating  and  from  coats,  on  showing  a  sufficient 
reason  for  not  proceeding  to  trial.    (I±') 

e.  A  diamLasal  of  the  complaint  for  not  proceeding  to  trial  cannot  be  taken 
alter  the  death  of  a  sole  plaintiff',  although  the  defendant  hod  no  notice  of  the 
death  (Jarni  r.  mdi,  14  Abb.  48 ;  and  see  Bi^ndorffY.  Dayton,  17  Abb.  88, 
tioU). 

KULE    28.     Issues  offset,  how  tried. 

luaea  of  faet  to  b«  tried  by  the  court,  may  be  tried  at  the  circuit  or 
■peoial  term. 

KULE  29.     In  what  ccuet  inquest  may  he  taken. 

loqaests  may  be  taken  in  actions,  out  of  their  order  on  the  calen- 
dar in  cases  in  which  they  were  heretofore  allowed  at  the  opening  of 
the  court,  on  any  day  after  the  first  day  of  the  court,  provided  the 
intention  to  take  an  inquest  is  expressed  in  the  ootice  of  trial,  and  a 
anffioient  affidavit  of  merits  shall  not  have  been  filed  and  served. 

/  In  the  case  of  RiadaU  v.  Rinb  (uot  reported),  Mitchell,  J.,  at  special 

term  held  that  a      "^  -'-  -• -  ' ■ 

an  action  to  reco 

g.  In  all  cases  susceptible  ofstich  on  application,  Ibe  rules  of  the  supreme 
court  relative  to  proceedings  at  circuits,  should  be  construed  to  apply  couallj 
to  the  trial  terms  of  the  auperior  court  (Duer,  J.,  SmiOi  v.  Brvan,  1  Dner, 

my 

BULE  30.  Eeamirtation  of  witnesaes,  h&w  eondvct^. 
Time  for  summing  up. 

On  the  trial  of  issues  of  fact,  one  oounsel  only  on  each  aide  shall 
examine  or  croRB-examine  a  witness  and  one  counsel  only  on  each 
side  shall  sum  up  the  cause;  and  during  such  examination  the  exan- 
iniag  counsel  shall  stand  ;  and  the  testimony,  if  taken  down  in  writ- 
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lag,  shall  be  Tritteo  by  some  person  other  than  the  examining  eonn- 
sel ;  but  the  jusltee  who  holds  the  oonrt  ma;  otherwise  order,  or 
dispense  with  this  requirement. 

No  oonnsel  shall  occupy  more  than  one  hoar  in  samming  np,  uo- 
less  hy  permiasioD  of  the  court. 

RULE  31,      Calling  Plaintiff.   SiAmiitiTig  to  Twn-tuit. 

It  shall  not  be  neoessaTj  to  oall  the  plaintiff,  when  the  jar?  return 
to  the  bar  to  deliver  their  verdict ;  and  the  plaintiff  shall  nave  no 
right  to  submit  to  a  nonsuit,  after  the  jury  have  gone  from  the  bar  to 
consider  of  their  Tordiot. 

KTTLE  32.  Submitting  to  nontttit  or  dismissal  lefort 
refereen.  Form  ofrefereea'  report.  Proceedings  onrefeeenoes 
other  than  i-f  the  issues. 

On  a  hearing  before  referees,  the  plaintiff  may  anhmit  to  a  nonsuit 
or  dismissal  of  his  oomplaint,  or  may  be  nonsuited,  or  his  complaiot 
be  dismissed,  in  like  manner  as  npon  a  trial,  at  aoy  time  before  the 
cause  has  been  finally  submitted  to  the  referees  for  their  dooiaion, 
in  which  case  the  referee  shall  report  according  to  the  fact,  and 
judgment  may  thereupon  be  perfected  by  the  defendant. 

Upon  a  trial  by  refercea,  they  shall,  in  their  decision  and  final  re- 
port, state  the  &ols  found  by  tbem  and  their  conclusions  of  law  sep- 
arately ;  a  copy  of  which  shall  be  served  with  notice  of  the  judgment ; 
and  the  time  within  which  exceptions  may  be  taken  to  the  report 
shall  be  computed  from  the  time  of  such  service. 

In  references  other  than  for  the  trial  of  the  isanes  in  an  aoUon, 
upon  the  coming  in  of  the  report  of  the  referee,  the  same  shall  be 
filed,  and  a  note  of  the  day  of  the  filing  shall  be  entered  by  the  clerk 
in  the  proper  book,  under  the  title  of  the  cause,  or  proceeding,  and 
the  said  report  shall  become  sbaolate,  and  stand  as  in  all  things  con- 
firmed, unless  exoep<iona  thereto  are  filed  and  served  within  eight 
days  after  aervioe  of  notice  of  the  filing  of  the  same.  If  exceptions 
are  filed  and  served  within  snob  time,  the  same  may  be  bronght  to  » 
bearing  at  any  special  term  thereafter,  on  the  notice  of  any  party 
interested  therein. 

a.  Tbe  attention  of  the  court  has  been  called  to  the  proper  construction  of 
the  S2d  rule,  in  regard  to  filing  reports  of  referees  other  (han  for  the  triala  of 

I  have  consulted  with  some  of  my  brethren,  and  we  are  of  the  opinum, — 

1.  That  all  such  reports  must  be  filed,  and  a  note  of  the  day  of  filing  be 
made  by  the  clerk. 

a.  That  in  alt  cases  where  any  of  the  defcndanta  appear  so  as  to  be  entitled- 
to  notice,  such  report  cannot  be  confirmed  until  dght  dajs  after  service  of 
notice  of  filing  the  same. 

S.  That  all  the  parties  who  have  appeared  in  the  cause  or  proceeding,  may 
consent,  in  writing,  to  waive  Uie  delay  of  eight  days,  and  have  Uie  same  con- 
firmed at  once. 

4  Tliat  in  cases  where  no  one  appears  for  the  defendant,  the  report  may  be 
preaented  to  the  court  tt>r  the  final  order  of  coa&nuatltai  and  judgment  with- 
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.  JlSliJun,  not  reported ;  htgn^iaxa,  J.,  10 

a.  Tbe  referee's  eUtement  of  bis  conctuBtons  of  fkct  utd  bw,  wiU  not  be 
•cceptvd  by  Uib  court  of  i^ipeali  is  a  sabatitute  for  a  cms  (BittM  r.  Auntftt, 
30  K  Y.  619). 

KTJLE  33.  Issues,  how  settled.  Jaaues  on  qiiesiioju 
■  of  aduttery.    Motion  for  new  trial. 

Id  cues  where  the  trial  of  issues  of  fact  is  not  provided  for  in 
t2&3Dftheoode,  if  either  party  shall  desire  atrialby  jurj,  such  party 
shall,  within  ten  days  aft«r  issue  joined,  give  notice  of  «  special  mo- 
tion  to  be  made  upon  the  pleadings,  that  the  vhole  issue,  or  anj 
■paciQo  questions  of  faol  involved  therein,  be  triad  by  a  jury.  With 
the  notice  of  motion  shall  he  nerved  a  copy  of  tbe  questions  of  fact 
proposed  to  be  iubmitted  to  the  jury  for  trial,  and  in  proper  form 
to  be  iDCOTporated  in  the  order ;  and  the  court  or  judge  may  settle 
tiie  issnes,  or  may  refer  it  to  a  referee  to  settle  the  issues.  Such 
iasaes  mnat  he  settled  in  the  form  prescribed  in  f  72  of  the  Code  of 
Procedure. 

In  all  actions  for  a  divorce,  when  issue  is  joined  by  the  pleadings, 
upon  the  questions  of  adultery,  such  issue  shall  not  bo  tried  by  a 
jury  until  the  issue  to  be  tried  shall  be  settled  in  like  manner  as  in 
other  actions,  where  iaenes  arising  out  of  the  pleadings  are  re- 
quired to  be  settled. 

When  any  specific  qnestiona  of  fact  involved  in  an  action,  or  any 
questions  of  fact  not  put  in  issue,  is  ordered  to  be  tried  by  a  jury,  as 
a  substitute  for  a  feigned  issne.  and  has  been  tried,  or  a  reference 
other  than  of  the  whole  issue  has  been  ordered  under  t  271  of  the 
code  and  a  trial  had,  if  either  party  shall  desire  to  apply  for  a  new 
trial,  on  the  ground  of  any  error  of  the  judge  or  referee,  or  on  the 
round  that  the  verdict  or  report  is  against  evidence  (except  when 
le  judge  directs  such  motion  to  be  made  upon  his  minutes,  at  the 
same  ttsrm  or  court  at  which  the  issues  are  tried),  a  case  or  excep- 
tions shall  be  made,  or  a  case  containing  exceptions,  as  the  case  may 
require,  which  cose  or  exceptioas  shall  be  served  and  settled  in  tbe 
manner  prescribed  by  the  rules  of  the  court  for  the  settlement  of 
cases  and  exceptions  in  otlicr  oaaes.  Such  motions  shall  be  made 
in  the  first  insuuce  at  special  term  ;  and  if  neither  party  moves  for 
a  new  trial  in  such  cuxe,  they  shall  be  deemed  to  have  acquiesced  in 
the  decision  of  tlie  judge  or  referee,  and  the  verdict  of  the  jury  or 
report  of  the  referee ;  and  the  same  shall  not  he  questioned  upon 
the  final  hearing  of  the  oiuse  or  in  any  subsequent  proceeding 
therein. 

b.  Form  of  orderorreferencetoBetlleissuesof  feet  preparatory  to  taking  tes- 
timony, Milter  v.  M'ilMn  (1  Bnrb.  222).  In  (his  case,  Edmonds,  J.,  settled  the 
following  order,  and  announw'd  it  as  the  proper  form  of  the  order  to  be  entered 

in  such  cases  :— On  reading  and  filing  Uie  affidavit  of ,  the  attorney  for 

"Ok  alKivQ  named  plaintiff  [or  defendant],  showing  that  this  tause  is  at  issue. 
and  is  tn  readiness  to  take  teslimony  therein,  and  proving  service  of  notice  of 

a  motion  to  settle  the  iasaes  of  feet  joined  therein,  and  on  bearing  Mr. ,  of 

counsel  for  the  pluntiff,  no  person  appearing  to  oppose, — ia  is  ordered  tlkat 
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the  issues  of  bet  Joined  by  the  pleadings  pending  In  this  suit  between  Ibe  its 
fpective  ptLrties  thereto  be  settled  pursuant  to  Rule  33,  to  the  end  tUat  testi- 
mony may  be  taken  thereon.     And  It  is  further  ordered,  that  for  [lie  parpoao 

of  settling  tlie  said  issues,  the  pleadings  in  this  suit  be  referred  to ,  as 

referee,  to  ascertain  and  settle  the  said  iisues  in  the  form  of  interroeatories,  to 
be  answered  by  tlie  judgment  of  tlie  court  theteoB,  wherein  sliftll  be  stated 
the  several  questions  of  fact  to  be  passed  upon  the  names  of  tlie  parties  to 
esch  issue,  and  which  party  is  to  be  considered  as  holding  the  afflmatlve  on 
each  question  to  be  tried.  And  it  is  furtlier  ordered,  that  said  r^eree  do  sum- 
mon before  him,  on  such  reference,  all  the  parties  entitled  to  take  testimony 
tn  the  cause ;  and  that  upon  the  coming  in  and  conflrmation  of  his  report,  the 
testimony  to  be  taken  in  the  cause,  slinli  be  directed  and  be  confined  to  the 
issaes  thus  settled. 

a.  In  suits  for  divorce  on  the  ground  of  adultery,  feigned  isaues  are  only  to 
te  made  up  for  the  trial  of  the  parts  contested  by  ilio  pleadings.  The  allega- 
tions expressly  mode  ou  one  side  and  denied  on  the  other,  and  those  only,  are 
to  be  tried  (.Viwvdi  t.  XorreU,  3  Barb.  238).  Accordingly,  held  that  where  the 
bill  contained  no  allegation  as  to  condonation  by  tlie  dctendant  of  adulteries 
committed  by  the  piamtiff,  an  issue  cannot  be  framed  directing  an  inquiry 
whether,  in  case  the  plaintiff  has  been  guiily  of  adultery  since  the  intermar- 
riage of  the  nartiea.  it  was  committed  without  the  procurement  or  connivancQ 
of  uie  defenaant  or  not,  or  had  been  forgiven  by  her  or  not.  [Id.) 

b.  The  code  has  not  rendered  it  necessary  or  proper  that  in  actioDS  fnt 
divorce  the  question  of  alimony  should  be  aiibmiltedi«  the  jury.  The  amount 
of  alimony  and  the  proper  ordiT  for  the  custody  and  maintenance  of  the  chil- 
dren, are  matters  for  the  consideration  of  the  court-  Whether  in  an  action 
for  a  divorce  the  court  might  not,  under  its  Eeneral  authority  to  propose 
questions  to  the  Jury,  direct  them  to  Hud  speciaTly  the  value  of  defendant's 
property,  with  a  view  to  use  such  finding  as  one  of  the  elements  to  be  after- 
wards considered,  in  conacclion  with  other  drcumstances,  in  determiaing 
what  alimony  etiould  he  awarded  to  the  plaintilf, — query  f  The  amount  of 
alimony  to  be  awarded  upon  granting  a  divorce  is  within  the  sound  discretion 
of  the  court ;  and  alimony  may  be  made  to  commence  IVom  the  filing  of  the 
compl^nt.  In  an  actios  for  illvorce  on  the  ground  of  adultery,  the  defendant, 
after  verdict  against  him  upon  tbe  issue  of  criminalty,  should  be  permitted  to 
produce  proofs ;  and  either  upon  a  reference  or  upon  a  hearing  before  the 
court,  should  be  allowed  to  stiow  such  fads  as  are  proper  to  be  considered  in 
determining  llie  amonnt  of  alimony,  the  time  when  it  sliould  commence,  &c. 
The  defendant  may  be  required  to  give  security  for  the  payment  of  alimony 
' —  lien  on  bis  real  estate.     A.  wife  to  whom  a  divorce  a  vinculo  is  granted,  for 

adultery  of  her  husband,  ia,  not  with  standing,  entitled  to  dower  upon  his 
death.  The  court  cannot  require  the  release  of  her  doweriight«sa  condition 
of  granting  a  divorce,  nor  impose  the  execution  of  such  a  release  upon  her 
^remptonly.  It  seems  that  the  award  of  alimony  ia  subject  to  jnnd^calion 
troro  time  to  time  aa  may  be  Just,  and  that  leave  should  be  given  in  the  decree 
to  apply  ti>r  such  moditicatinn  as  the  changing  circumstances  of  the  parties 
may  render  just  (i*rrflsl  v.  Forrtti,  3  Abb.  144 ;  and  see  25  N.  Y.  501). 

e.  In  an  action  by  a  husband  against  bis  wife  for  a  divorce  on  the  ground  of 
aduUiTy,  ilie  detbndant  cannot  set  up  a  "  counter-claim  "  for  a  Beparation  on 
tlie  grouml  of  cruel  and  inhuman  treatment,  or  for  adultery  {Diddeli  v.  Diddell, 
8  Abb-  UT :  S.  F.  K  V.  S.  K,  40  Barb.  B).  Where  on  motion  to  confirm  the 
report  of  a  refwee  in  an  action  for  divorce  on  the  ground  of  adultery,  it  did 
not  appear  by  tbe  moving  papers  that  a  Jury  trill  had  been  waived  and  con- 
sent to  the  reference  had  been  given  tn  writing  KoAfUd,  as  required  by  section 
3SG  of  thi^  ciMie, — held,  that  the  reference  was  irregular,  and  the  motion  miut 
be  denied  {Didddi  v.  BidtUU,  S  Abb.  1ST). 

d.  In  an  action  for  a  divorce  on  the  ground  of  adultery,  In  which  issues  are 
raised  by  the  pleadings  themselves,  it  is  now  not  neccBsary  to  frame,  issues  for 
Jury  trial,  but  llie  issues  Joined  by  the  pleadings  may  be  tried  ;  Hnce  th« 
amendmcntinlBSSofgSCSofUie  code,  §  73,  which  provides  that  "where  the 
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power  now  exiats  to  order  &  Mgned  imaa,  Aa,  ui  order  for  the  trial  may  be 
nuule,  Sk,"  can  have  no  applicalion  to  ao  aclioa  for  divorce  for  adultery,  ia 
wtkich  an  issue  of  &ct  Is  rtus«d  by  the  pleadings  (Parlor  v.  Parker,  8  Abb. 
its ;  see  16  How.  205).     Bee,  however,  the  ameodoient  to  this  rule. 
a.  Wber«  the  drcamatancea  of  the  case  require  it,  the  conrt  will  order  isn 


to  be  tried  by  ajun-  allhough  the  Hpplicatioa  ii  not  mttde  within  ten  dayi 
after  issue  is  Joined  (CBir*  v.  Broaki,  26  How.  2S5). 

b.  Upon  a  notice  of  motion  for  the  letilement  of  isanea,  a  party  may  apply  for 
an  avard  of  issuea  [Ba^  v.  Ryder,  1  Barb.  74). 


e.  On  a  reference  to  aiicertain  the  amount  to  be  allowed  for  alimonj  jka- 
dtTUe  UU,  the  wife  need  not  prove  ber  case,  and  proof  of  her  misconduct  ia 
admissible  only  to  show  that  it  was  so  glanng  that  no  aid  should  be  afforded 
her  {^bwirr  v.  Fovier,  4  Abb.  411). 

d  AAer  a  decree  for  a  limited  divorce  in  a  court  or  a  foreign  State,  which 
remains  in  force,  the  plaintiff  In  that  action  cannot  malnt^n  an  action  for  an 
absolute  dirorce  in  a  court  in  this  State  (Coddington  v.  Coddington,  10  Abb. 
450).  A  decree  fur  divorce  in  a  foreign  Blate,  where  the  foreign  court  is  shown 
not  to  have  had  Jurisdiction  of  the  defendant,  is  not  a  bar  to  an  action  for  a 
divorce  in  a  court  m  this  State  (McO^ert  v.  McOiftri,  31  Barb.  Q9). 

«.  The  delay  of  a  wife  in  prosecuting  her  suit  ia  a  ground  for  discontinuing 
her  allowance'  (/Wl»r  v.  F\iitUr,  4  Abb.  41 '.). 

/  Amount  of  alimony  may  be  altered,  and  aa  to  the  rules  governing  Id  fii- 
the  amount  see  FiM-re4t  v.  Forrtjil  (3  Bosw.  GT2) ;  and  see  Rirreti  v.  Fbrrat, 
(85  N.  Y.  501). 

g.  The  proceedings  on  a  reference  to  settle  the  amotint  of  alimony  ma;  be 
reviewed  on  the  report  and  without  making  any  formal  case  (ForreA  v.  Forral, 
S  Bosw.  672) ;  and  ao  of  a  report  of  the  amount  of  loss  in  an  action  on  a  policy 
of  insurance  (Ehlea  v.  Hulger  Fire  Int.  Co.,  2  Bosw.  4((2). 

K  Order  setting  a^de  a  decree  of  divorce  taken  aa  coofessed  and  allowing 
alimony  is  not  appealable  to  tlie  court  of  appeals  (Qtrpeaier  v.  Gnjjenter, 
4  How.  ISO). 

C  Semble,  the  court  cannot  require  a  wlfb,  a  party  to  a  suit  for  divorce  to 
azcept  aaumLngroffiin  lieaof  her  dower  right  ((7n>Mr.  6biiana,86Barfa.410). 

BULE    3i.      Settling  case,  exceptions,  and  eptcial  ver* 
diets. 

Whenever  it  shall  be  intended  to  move  for  a  new  trial  (except  for 
irregalarity,  surpriae,  or  upon  the  minntes  of  the  judge,)  or  to  review 
by  appeal,  or  otberwiae,  a  trial  by  n  jnr^,  by  the  court,  or  by  referees, 
a  case,  or  exceptions,  or  ease  containing  excepticms,  aa  may  be  pro- 
per and  the  party  may  elect,  shall  be  prepared  by  tbe  party  intend- 
ing to  make  the  motion,  or  to  review  the  trial,  and  a  copy  thereof 
flhall  be  served  on  the  opposite  party  within  ten  days  after  the  trial 
if  by  a  jnry,  or  after  written  notice  of  the  filing  of  the  decision  or  re- 
port if  the  trial  be  by  the  court  or  by  referees  ;  and  the  party  served 
may  within  ten  days  thereafter  propose  amendments  thereto  and 
serve  a  copy  on  the  party  proposing  the  case  or  exceptions,  who 
may  then  within  four  da^s  thereafter  serve  the  opposite  party  with 
ft  notice,  that  the  ease  or  exceptions  with  the  proposed  amendments 
will  be  submitted  at  a  time  and  place  to  be  apeoified  in  the  notice, 
to  the  justice  or  referee  before  whom  the  eanse  was  tried,  for  settle- 
ment. The  justice  or  referee  shall  thereupon  correct  and  settle  the 
case,  as  he  shall  deem  to  consist  with  the  truth  of  the  facts  The 
time  for  settiing  the  case  most  be  specified  in  the  notice,  and  it  shall 
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not  be  less  th&n  four  nor  moie  thkD  twenty  daya  after  servioe  of  Bach 
notiae.  The  linea  of  the  OMe  shall  be  so  numbered  that  each  copy 
ahall  correspond. 

Caaea  reserred  for  argament,  and  special  verdicta,  shall  be  set- 
tled in  tha  same  manner. 

a.  Where  an  exception  Is  taken  at  the  trial,  the  party  may  m^e  a  case  pre- 
Benthig  such  exception  (HaJT  t.  Brnitutt,  3  Sand.  708). 

S.  Exceptions  will  only  lie  to  reTiew  a  decision  made  at  the  trial  of  the 
caoae ;  and  if  it  be  bo  framed  aa  to  show  that  the  exception  was  talcen  to  a 
question  in  i«/W!  made  nlViT  the  Irial,  an  appellate  court  cannot  look  into  it 
(Oitoiulugo  Co.  Mat.  In*.  Co.  v,  .Vinard,  2  Coma.  98). 

e.  Excepliona  sliould  give  a  plain  and  concise  statement  oF  the  facts  out  of 
which  the  qucatioas  of  law  arisi; ;   and  llie  evidence  should  not  be  set  forth  In  " 
detached  and  scallcred  pnrcels  {Piiee  v.  Pr/wtS,  3  Coma  B8). 

d.  The  practice  of  inserting  Ihejuilge's  charge  in  «I«n«>,  in  erccptlons,  ia 
improper  (Jiulkeleg  v.  KekUtu,  i  aond.  450)! 

e.  The  time  lo  make  and  Berve  exceptions  to  the  decision  of  the  referees,  or 
to  make  and  serve  a  case,  may  be  extended  either  by  order  of  Ihe  court  or  by 
consent  of  tlie  adverse  party.  But  a  consent  lo  the  extension  of  the  time  to 
make  and  serve  a  case,  does  not  exicnd  Oie  time  to  except  to  the  decision 
(ace,  nnl-:,  |)iige  4»7,  rf).  Wbelher  or  not  the  coarl  will  permit  eiceptlons  to 
ihe  dccisiim  to  hv  filed  a(^er  the  expiration  of  the  lime  allowed  therefor,  ia  a 
matter  reding  in  discretion  ;  and  the  decLilon  on  an  application  to  file  excep- 
tiODS  aner  the  liroe  therefor  has  elapsed,  is  not  Ihe  subject  of  an  appeal  U>  the 
court  of  appeals  (King  v.  MerchniM  Rahitnrip,  G:i.,  1  tielden,  647).  An  order 
for  lime  lo  make  a  case,  is  not  a  stay  of  procjedings  (Huff  v.  Bsnnea,  %  Code 
Hep.  139). 

/.  A.n  application  for  a  re-scttlcment  of  a  case  must  be  made  to  a  justice  of 
the  supreme  court  at  special  term,  notwithstanding  an  appeal  is  pending  in 
Ihe  court  of  appeals;  and  it  is  not  necessary  to  apply  fint  to  the  court  of  ap- 
peals lo  have  the  cause  remitted  lo  Ihe  supreme  court  before  making  such 
applicnlion  |  WilherJc  v.  Wuine,  8  How.  433 ;  Lgi!u  v.  Sn#n,  3  id.  350),  It  is 
loo  late  atlcr  the  decision  of  an  appeal,  lo  move  for  a  re-settlement  of  tho  case 
(Wisft  ¥.  Wood,  2  Abb.  418 ;  FiUh  r.  lAUngslon,  7  How.  410 ;  and  see  Oailin  v. 
Cole,  16  How.  83 ;  10  Abb.  387 ;  and  see  17  How.  382) . 

g.  The  court  reftised  len»e  In  present  a  case  and  amendments  for  settlement 
•Aeran  uucxcused  delay  of  eight  months  (IC'iiii/i;  v.  Kimbali,  6Boew.  690). 

A.  Tlie  settlement  of  a  case  is  a  judicial  not  a  ministerial  act  jffleUfTi  T.  £(iA«n«, 
14  Abb,  4S). 

i.  Semble,  if  on  the  settlement  of  a  case,  a  question  arises  whether  or  not  on 
the  reception  of  evidence  after  an  objection  thereto,  the  objecting  party  ex- 
cepted and  the  testimony  on  that  question  is  equally  balancca,  the  party 
claiming  the  exception  must  prevail  (Sar\ger  v.  Vail,  13  How.  500). 

J.  Where  the  Judge  who  trlea  a  cause,  dies  before  the  settlement  of  a  caae, 
the  case  may  bs  settled  by  another  Justice  of  the  court  [itorie  r.  Eeani, 
6  How.  445). 

RULE  35.  Cote,  how  loaived  aii^l  when  deemed  set- 
tied. 

If  the  party  shall  omit  to  make  a  case  within  the  time  above  lim- 
ited, he  shall  be  deemed  to  have  waived  his  right  thereto  ;  and  when 
a  case  is  made,  and  the  parties  shall  omit,  within  the  several  times 
above  limited,  die  one  party  to  propose  amcndTnent.>,  and  the  other 
to  notify  an  appearance  before  the  justice  or  referee,  they  bhall  re- 
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Bpealirely  ba  deemed,  the  former  to  hxye  agreed  to  the  cue  h  pro- 
posed, and  the  Utter  to  have  agreed  to  the  amendments  aa  proposed. 

RULE  86.  Receptiong,  what  to  contain.  Amend' 
menu,  how  to  he  marked. 

Exoeptiona  shall  only  contain  so  mach  of  the  evidence  as  may  be 
neoessury  to  present  the  questions  of  law  upon  which  the  same  were 
taken  on  the  trial ;  and  it  shall  be  the  duty  of  the  justice,  npon  set- 
tlement, to  sbike  out  all  the  evideoee  and  other  matters  which  shall 
not  have  been  necessarily  inserted. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions,  the 
•  party  proposing  such  case  or  exceptions,  shall  before  snbmitting  the 
same  to  Uie  jodge  or  justice  for  settlement,  mark  upon  the  several 
amendments  his  proposed  allowance  or  disaUowanoe  thereof. 

a.  The  office  of  sn  exception  ts  to  enable  the  judge  on  the  trial  to  know  and 
correct,  if  he  dedrcB  It,  his  ruling  nn  the  precise  point  compluned  oC  An 
exception  to  tbe  "  whole  chaive,  con  tuning  several  propositions,  is  too  broad 
if  any  part  of  the  charge  is  rielit ;  and  the  addition  in  the  exception,  "  and 
each  Wirt  of  it,"  does  not  make  it  sufficiently  spedflc  ( Jons»  v.  Ofgood,  9  Bel- 
den,  233 ;  Caldai^  v.  Mai-phy,  1  Kenian,  410 :  D«eker  v.  AtaaJtetet,  2  Eeman, 
SID).  And  where  the  exception  is  BO  vsKue  that  the  appellate  court  cannot 
determine  whether  it  is  to  tlie  award  of  Judgment  or  to  the  manner  of  giving 
it,  it  will  be  disregarded  as  too  general  (SandM  v.  GhnTch,  2  Belden,  347 ;  Hunt 
V,  Mhybee,  8  ib,  aHH);  and  an  exception  la  bad  for  want  of  particalorily,  which 
says, "  To  which  charge  the  defend-int's  counsel  excepted  "  [Fiteh  y.  Ltvmg- 
«lf>»,  7  How.  410).  If  it  appear  each  request  or  ofler  was  sepsratcly  passed 
upon  and  each  ruling  excepted  to,  it  is  sufficient  (Dundcd  t.  WStt,  1  Keman, 

h.  A  stipulalinn  to  the  effect  that  the  finding  and  decision  of  tbe  Jadge  in  a 
cause  tried  without  a  Jury,  "  shall  be  considered  as  having  been  duly  except- 
ed to,"  will  not  be  regarded  as  eqiiivaleni  to  an  exception  (SUphea*  t.  Rbji- 
netdt,  8  Selden,  454). 

e.  A  general  objection  to  the  admiBsibiiity  of  evidence,  is  sufficient  where 
the  objection  could  not  have  been  obviated  on  tlie  trial  [MerriU  v.  Seaman^  % 
Belden,  168) ;  but  a  party  is  not  at  liberty  to  stan  a  question  on  a  motion  for 
a  new  trial,  or  in  a  court  of  review,  which,  bad  it  been  mentioned  on  the 
trial,  mighi  have  received  a  satisfactory  answer  (Uenry  v.  Saiina  Bank,  1  Corns. 
67  J  MaSfiea  v.  IKAife,  2  Kcruan,  443 ;  Braunt  v.  GaffVfa  R  R  Co.,  id.  486). 

d.  After  argntnent  and  Judgment,  it  Is  too  late  to  alter  exceptions  In  the 
cause(7%eAy.Xin/ij;Mbi>,T  Uow:4!0;  and  see  2  Abb.  419 ;  and  IT  How.  883). 

e.  Exceptions  need  not  be  authenticated  by  the  signature  or  seal  of  the 
Judge  (ZainiOdt  v.  Anitt,  1  Kernan,  480). 

f.  It  is  irregular  unless  by  leave  of  the  court  for  the  apposite  party  instead 
of  submitting  amendments  to  the  case  served,  to  strike  out  the  whole  or  a 
large  portion  of  tbe  case  by  n  single  amendment  and  substitute  a  new  case 
drawn  by  himself  [Suart  v.  BiiiMe,  8  Bosw.  S5T ;  4  Bosw.  SIS). 

g.  Semble,  where  the  amendments  are  on  a  separate  paper,  each  place  or 
passage  where  tbe  amendments  are  proposed  to  be  made  or  inserted,  should 
be  distinctly  marked  on  the  case  submitted  (Avorf  v.  Bhm«,4  Boew.  058; 
4  Bosw.  616). 

h.  Exceptions  taken  on  the  trial  bnt  not  noticed  on  tbe  argument  of  the 
appeal  may  be  deemed  abandoned  {Gammingt  v.  Morri*,  8  Bosw.  660 ;  Flattden 
V.  CVoKuf,  1  Duer,  209  j  and  see  Brmni  v.  Goiie,  1  £.  D.  Smith,  269). 

i.  It  is  too  late,  after  tbe  commencing  to  argue  the  a] 
case  has  not  been  settled  (3i^  r.  C^ltnden,  4  How.  3 
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RULE  87.  Filing  ease  or  excepiums.  Order  de- 
(Aaring  case  abandoned. 

Where  »  party  m&kea  a  caae  or  exceptions,  he  shall  prooare  the 
same  to  be  filed  vithin  ten  days  after  the  aame  shall  be  settled,  or  it 
shall  be  deemed  abandoned. 

And  on  filing  a^davit  that  aneh  ease  or  exoeptions  baa  not  been 
filed,  and  choiring  the  time  of  the  settlement  thereof,  and  that  more 
than  ten  dajs  has  elasped  from  the  time  of  snob  settlement,  an  order 
of  oourae  may  be  entered,  declaring  the  same  abandoned,  and  the 
party  may  prooeed  as  if  no  case  or  exoeptions  bad  been  made. 

a.  The  court  maj  order  exceptlona  to  the  report  of  a  referee,  to  be  filed 
nuncpro  tune,  after  the  ten  days  flied  by  the  court  {ShdcUm-v.  Wood,  14  How, 
18 ;  Aei:  y.  N.  T.  A  Uverpooi  Mail  Steamihip  Go.,  8  BoBw.  632 ;  and  see  Sob- 
inton  V.  Sudmm  R  &  Co.,  8  Abb.  115). 

b.  The  moving  party  most,  within  ten  daya  atier  the  case  is  settled,  file  a 
copy  of  the  oase  as  settled  and  the  oii^nal  papers  containii^  the  case  and 
amendmenta  as  Ihev  came  from  the  Judge  or  referee  [I^rktr  t.  Link,  39  How. 
875). 

e.  Appeal  camiot  be  dismissed  Ibr  IMlure  of  appellant  to  serve  a  case  and 
exceptions  (HanJcin  t.  Pins,  4  Abb.  809.     Query.) 

d.  After  a  case  has  beea  settled  and  filed  it  may  be  taken  in  any  subsequent 
step  in  the  cause  as  prima  facit  evidence  of  the  ihcts  therein  appearing  ( Tim 
Ba^m  T.  Acid^  31  How.  814). 

RULE  38,  Statement  of  fcuAs  on  appeal  to  the 
Court  of  Appeals. 

A  party  desiriog  to  appeal  to  the  court  of  appeals,  in  an  action 
tried  by  the  court  or  referees,  may  have  the  &cta  npon  which  the 
decision  of  the  general  term  was  based,  settled  for  the  purposes  of 
such  appeal ;  ana  for  the  purpose  of  such  settlement  the  party  shall, 
withiD  twenty  days  after  notice  of  the  judgment,  propose  and  serve 
npon  the  opposite  party  such  a  statement  of  Uie  facts  aa  he  deems 
proper. 

The  party  npon  whom  such  statement  is  served  may,  within  twenty 
days  after  such  service,  prepare  such  amendments  to  the  statement 
as  he  may  deem  proper,  which  amendments  shall  be  id  writing, 
and  served  on  the  moving  party.  The  party  preparing  the  original 
statement  may  give  eight  days'  notice  that  the  statements  and  amend- 
ments will  be  presented  for  settlement  to  the  justice  who  delLverod 
the  opinion  in  the  case,  or  if  no  opinion  was  delivered,  to  the  pre- 
siding justice  of  the  court.  Such  justice  shall  aettle  the  facta ;  and 
upon  the  statement,  aa  settled  by  him,  he  shall  eadorae  an  order  that 
the  statement  be  attached  to  the  judgment  roll. 

«.  Where  this  role  has  been  disrezarded,  mirMe,  the  court  may  allow  the 
statement  to  be  made  nunc  pro  (una  {Smith  v.  Grant,  17  How.  883) 
See  mUe,  g  SS8  and  Rule  34 

RULE  39.  Arguments  amd  motions,  haw  noticed,  and 
defaults  thereon.  Orders  to  show  cause,  when  granted  atid 
haw  returnable.  A  stay  of  proceedings.  IrregularUies  to  he 
ttaied.    Judgment  in  divorce  cases. 

All  questbns  for  argament,  and  aU  motions,  shall  be  brought  be- 
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tot»  the  (Murt  on  a  nolaoa,  or,  when  a  notice  less  than  eight  tlaja  is 
prescribed  by  the  judge  or  court  under  ^  402  of  the  code,  bjr  an 
order  to  show  cause  ;  and  if  the  opposite  partj  shall  not  appear  to 
oppose,  the  party  m^in^  the  motion  or  obtaining  the  order,  shall  b« 
entitled  to  the  rule  or  judgment  moved  for,  on  proof  of  due  ser- 
vice of  tlie  notice  or  order  and  paper  required  to  be  served  bj  him, 
unlesn  the  court  shall  otherwise  direct. 

Such  order  to  show  cause  shall  only  be  granted  when  a  apecial 
reason  for  a  notice  less  than  eight  days  appears  on  the  papers  pre- 
sented, and  the  party  shall,  in  his  affidavit,  state  the  present  condi- 
tion of  the  aetJon,  and  whether  at  issue,  and  the  time  appointed  for 
holding  the  next  circuit  in  the  county  where  the  action  is  b'iable. 
The  order  shall  also  (except  in  the  first  judicial  district)  be  returnable 
only  befurc  the  judge  who  grants  it,  or  at  a  special  term  appointed 
to  be  held  in  ihc  district  iu  which  such  judge  resides. 

No  order  served  after  the  action  shall  have  been  noticed  for  trial, 
if  served  within  ten  days  of  the  circuit,  shall  have  the  effect  to  stay 
the  proceedings  in  the  action  nnlesa  made  at  the  circuit  where  sucti 
action  is  to  be  tried,  or  by  the  judge  who  is  appointed  or  is  to  bold 
such  circuit. 

And  when  the  motion  is  for  irregularity,  the  notice  or  order  ahall 
specify  the  irregularity  oomplsincd  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  by  Uia 
consent  of  the  adverse  party,  shall  not  extend  to  a  complaint  for  a 
divorce. 

a.  On  a  motinn  lo  set  aside  proceedings  for  irreotlarity,  the  court  will  rs- 
gu^  oqI;  sucli  irreeriilarities  ss  are  pointed  out  t>7  ihe  papers  on  whicb  Uie 
motion  ta  foundi-ci  (liaxier  v.  Arnrid,  6  How.  445).  "  Where  there  are  several 
grounds  on  wliicb  a  muiiun  msy  \x  granted,  Ihnse  od  which  the  moving  parly 
means  to  rely  must  be  dislinctlf  stat<;d,  either  la  tlie  notice  or  in  the  amdavila 
that  accompany  it;  and  to  tbp  grounds  thus  slated  the  party  wilt  be  confined 
upon  the  hearinj;.  I  consider  this  to  be  the  established  practice ;  and  the  rule 
is,  in  itself,  so  reaMnable  and  just,  that  1  have  no  inclination  to  derart  from 
il"  (Duer,  J.,  Bo't-man  v.  i^/ielden.5  Sand.  660;  and  see  ifcrcfer  v.  flardn-,  as 
Barb.  413) ;  and  in  Boifiifin  v.  Hhtldon,  the  judge  added,  "  If  there  were  no 
other  grounds  tor  Ihc  denial  of  the  motion^  tlian  the  preliminaty  objection 
that  the  grounds  of  the  motion  did  not  appear  on  the  motion  papeis,  1  should 
give  llie  moving  party  leave  to  renew  the  motion  on  amended  pspera." 

b.  The  notice  of  motion  in  the  case  does  not  spedfy  the  irregularity  ctun- 
plained  of;  and  therefore  the  plaiatiir(the  moving  party)  cannot,  consisifotly 
with  the  scllled  priLCtice.  avail  himself  of  the  objection  lo  the  plaintiff's  pro- 
ceedings (Sofhe  v.  ii'ard,  7  How.  418). 

e.  If  an  order  lo  show  cause  why  an  order  of  arrest  should  not  be  Tscated 
on  the  ground  of  irregularity,  the  order  cannot  be  vacated  for  that  reaaon 
(Barker  v.  Cook,  40  Barb.  254). 

d.  It  M'cuis  to  be  sufncient  if  the  ground  of  irregularity  appears  by  tlie 
molion  piipers  allboiiph  ncit  in  the  nnlice  (SJofa  v.  Zoey,  6  How.  108). 

«.  Motion  lo  set  aside  Judgment  for  a  defect  in  the  statement  is  not  within 
the  ruie  requiring  aspeciflcationof  the  irregularity  (lfinn«ft)ienn«r  v.  ii(^«riina, 
8  Abb.  419). 

/.  Issuing  an  execution  in  violation  of  a  stay  of  proceedings  Is  not  an 
irregularity  merely,  within  this  rule  requiring  it  to  tie  stated  in  the  notice  of 
motion  {Jaektr/n  v.  Sn»i(\16  Abb.  201;  see  MaeomUrv.  SlayorofN.  T.,  17 
Abb.  87, 48 ;  Laurenet  v.  Jonet,  IS  Abb.  IID).    JIfor  is  a  motion  to  set  aside  a 
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jadgment  entered  tipon  confesEdoD,  for  a  defect  In  llie  HtMement,  within  this 
rnle  {TRniM&rennw  v.  EdgerUm,  30  Barb.  185).  Cases  wilhin  the  rule  see  ftr- 
Unt  T.  M»ad  (28  How.  470),  SOover  t.  flirfie*  (33  How.  477). 


a.  Where  a  motion  is  denied  because  the  ground  of  irregmarity  t 
slated  in  the  notice,  leave  may  be  eiren  to  renew  the  motion  on  amenaea 
papers  {Maeontber  v.  Mayor  of  N.  T.,  17  Abb.  37). 

i.  Where  no  irregalarlty  Uetatod  in  the  notice  of  motion  and  the  motion  !e 
denied,  on  appeal  Irom  the  order  denying  such  order  nothing  appearing  to  the 
contrary  the  court  will  presume  the  motion  was  denied  because  the  motion 
papera  did  not  disclose  the  irregularity  complained  of  and  will  afilrm  the 
onler  (LetiiU  t.  Qraham,  16  Abb.  126 ;  and  Bee  Bhipman  t.  Bhaffr,  14  Abb. 
446). 

c.  Ad  order  to  show  cause  reUimable  at  spedai  term,  must  be  granted  at 
special  term,  and  an  order  to  show  cause  returnable  before  a  judge  out  of 
court,  must  be  made  by  the  Judge  before  whom  it  is  returnable  [£iu&rvu«t  t. 
£Aniift,7Abb.  76). 

See  note  to  §  403. 

d.  "  The  notice  of  motion  contains  no  notice  that  a  fdgned  issue  would  be 
asked  for,  but  the  notice  does  state  '  that  they  will  ask  for  such  farther  or 
other  relief  as  the  court  may  grant.'  Relief  has  sometimes  been  granted  on  a 
notice  as  general  as  this ;  but  I  am  inclined  to  believe  that  it  would  tend  to 
prevent  surprise,  if  the  court  would  not  listen  to  a  prayer  until  the  petitioner 
had  disrovcred  and  is  able  to  give  notice  of  what  he  wants  "  Utann  t.  Brooke, 
1  How:  437). 

RULE  40.  Enumerated  motions.  Non-enumerated  motions. 
Contested  m^tums,  where  to  be  heard. 

Enumerated  motions  are,  motions  arising  on  special  verdict ; 
issaea  of  law ;  cases  ;  exceptions  ;  appeals  from  orders  sustaining  or 
overruling  demurrers ;  appeals  from  an  inferior  court ;  and  appeals 
bj  virtue  of  t  348  of  the  code. 

Non-ennmerated  motions  include  all  other  questions  submitted  to 
tbe  court,  and  shall  be  heard  at  special  term,  except  when  otherwise 
directed  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  bearing  at 
any  special  term  held  at  the  same  time  and  plaoe  with  a  circuit,  ex- 
cept in  actions  upon  the  calendar  for  trial  at  such  circuit,  and  in 
which  the  hearing  of  the  motion  is  necessary  to  the  disposal  of  the 
cause,  and  except  also  that,  in  counties  in  which  no  special  term  diS' 
tinot  from  a  circuit  is  appointed  to  be  held,  motions  in  actions  tri- 
able in  any  such  coun  t;  may  be  noticed  and  brought  on  at  the  time 
of  holding  the  oircnit  and  special  term  in  the  county  in  which  such 
actions  are  triable. 

«.  "  A.  motion  for  a  reference  in  an  action,  held  to  be  a  non-enumerated  mo-  - 
tion  "  (Coninay  v.  UiUMm,  9  Barb.  38Qj. 

/^  The  motion  for  a  new  trial  on  the  merits,  is  not  anon-enumerated  motion 
lEOnoorth  v.  Oooding,  8  How.  4 ;   Van  Schaiek  v.  tVinne,  ib.  7), 

g.  "  An  appeal  from  an  order  appointing  an  administrator  Is  a  calendar 
cause"  (Broekwag  v.  JtteOt,  16  Barb.  S93). 

A.  [An  appeal  fkim  an  order  pursuant  to  section  849  is  a  non-ennmerated  mo- 
tion, and  on  sach  an  appeal  the  court  does  not  require  the  papers  to  be  printed, 
but  each  memtjer  of  the  court  should  be  fumishnl  with  a  copy  of  the  papers 
on  which  the  appeal  is  founded,  and  such  copies  should,  to  ladlltate  reference, 
have  the  folios  marked  in  the  margin.] 
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a.  In  the  mperior  comt  all  cases  of  appeal  fhim  dedsions  oremilisg  or 
allowing  demurrere  are  considered  ennmerated  moUoufl,  and  are  to  be  placed 
on  the  deodar  for  argoment ;  and  the  tame  papere  are  Uj  be  printed,  serred, 
and  ftimiBbed,  as  are  reqoired  In  other  caleniUr  causes  at  the  genml  tern 
(ifaynnUi  T.  Prteoi.n,  i  Band.  TOS). 

BeeCode,  §§400,  401. 

RULE  41.  Filing  notes  of  isaite.  Qeneral-term  calen- 
dar.    Date  of  issue. 

Notes  ot  isBne  toi  the  general  term  shall  be  filed  eight  days  before 
the  coram encem en t  of  the  coart  at  which  the  oaua^  maj  ha  noticed. 
The  elerk  shall  prepare  a  calendar  for  the  general  term,  and  caaie 
the  same  to  be  printed  fur  each  of  the  juaticea  holding  the  oonrt. 
Appeals  shall  be  placed  on  the  calendar,  according  to  the  date  of  the 
service  of  the  notice  of  appeal ;  and  other  cases  aa  of  the  time  when 
the  qnestion  to  he  reviewed  arose. 

Bee  15  How.  1^  and  as  to  Kings  countr,  Laws  1859,  ch.  212). 

RDXE  42.  EnuTTteraied  motions,  hoto  noticed.  Papers 
to  hafvmished.     And  by  wkom. 

Enumerated  motions  shall  he  noticed  for  the  first  day  of  term  by 
either  party. 

The  papers  to  he  fumislied  on  snch  motions,  shall  be  a  copy  of  the 
pleadings,  when  the  question  arises  on  the  pleadings,  or  any  part 
thereof,  or  of  such  parts  only  as  relat-a  to  the  question  raised  by  the 
demurrer,  a  copy  of  the  special  verdict,  retam  or  other  papers  on 
which  the  question  arises  ;  and  the  party  whose  daty  it  is  to  famish 
the  papers  shall  serve  a  copy  on  the  opposite  party,  except  upon  trial 
>  of  issues  at  law,  at  least  eight  days  before  the  time  the  matter  may 
be  noticed  for  argument.  If  the  parly  whose  dnty  it  is  to  furnish  the 
papers  shall  neglect  to  do  so,  the  opposite  party  shall  be  entitled  to 
move,  on  affidavit  and  notice  of  motion,  that  the  cause  be  struck  from 
tho  calendar  (whichever  party  ma;  have  noticed  it  for  argument),  and 
that  judgment  be  rendered  in  his  favor  ;  provided,  however,  that  in 
mortmige  and  partition  cases,  where  the  plaintiff's  rights  are  not  con- 
tested, no  copies  of  pleadings  need  be  furnished  to  the  coart. 

The  papers  shall  be  furnished  by  the  plaintiff  when  the  question 
arises  on  speaial  verdict,  and  by  the  party  demurring  in  cases  of  de- 
murrer, and  in  all  other  cases  by  the  party  making  the  motion. 

b.  Where  the  party  whose  duty  It  Is  to  fumUh  the  papers  nagiects  to  do  so, 
the  opposite  party  should  move  to  have  the  cause  struck  trom  the  calendar; 
be  cannot  raise  the  objection  when  the  cause  is  called  to  t)e  heard.  "  The 
cause  being  on  the  calendar,  and  moved  to  be  brought  on  lo  hearing  on  nolKO 
duly  served  on  the  opposite  party,  the  court  will  not  hear  an  objection  to  the 
regnlarity  of  the  proceedings  in  that  stage  of  the  cause.  If  trreguiarly  noticed 
and  placed  on  the  caiendar,  the  party  objectinK  htis  a  right  to  move  to  strilie 
Uie  cause  there&om ;  and  then  all  the  fucts  will  nppear,  enabling  the  coun  to 
decide  understand jngly.  The  object  of  the  court  is  to  avoid  discussions  as  to 
the  regularity  of  the  proceedings  when  the  cause  is  called.  The  decision  in  IS 
Johns  2,  proceeds  apon  this  principle,  and  the  case  in  6  Cow.  609,  is  not  at 
variance  with  it '  (SuLherlond,  J.,  toieiaend  v.  WheOer,  4  Wend.  197). 
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a.  On  an  appeal  from  an  order  strikliie  out  to  answer  na  Mvolons,  lield 
that  no  copies  of  papers  need  be  flimiahea  the  reapondent  {OalU  7,  Finch,  31 
How.  193). 

RULE  43.  Papm-s  to  &«  fumiaJied  on.  amveal,  and  hy 
vfhmn.  To  he  printed.  Points  to  be  served.  Striking  cause/rom 
ealendar.  Cases  under  §  372. 

When  an  appeal  ia  noticed  for  a  general  term,  in  cases  embraced 
in  chapter  3  of  title  11  of  the  code,  and  of  { 34S  of  the  code,  the  ap- 
pellant ahall  famish  tbe  papers  for  the  aourt,  which  consist  of  a  oopj 
of  the  judgment  roll,  together  with  a  caae,  stating  the  time  of  the 
oommencement  of  the  suit,  and  of  (he  service  of  the  respective  plead- 
ings, the  names  of  the  original  parties  in  full,  the  change  of  parties,  if 
any  has  taken  place  pending  the  suit,  to  which  shall  be  abided  the 
opinion  of  the  court  below,  or  an  affidavit  that  no  opinion  in  writing 
was  given,  or  if  given,  that  a  oop;  oonld  not  be  procured.  At  the 
ooiDneneement  of  the  argument  the  appellant  shall  furnish  a  print- 
ed copy  of  the  papers  to  each  of  the  judges,  together  with  a  printed 
copy  of  the  points  on  which  he  intends  to  rely,  with  a  reference  to 
the  authorities  which  he  intends  to  cite  ;  and  he  shall  also  deliver  to 
the  aitorne;  of  the  adverse  party,  at  least  eight  days  before  the  firKt 
day  of  the  term,  three  printed  copies  of  the  said  papers.  And  at  the 
commencement  of  the  argument,  each  party  shall  serve  npon  his  ad- 
versary a  printed  copy  of  his  points  and  authorities  on  which  he  in- 
tends to  rely.  In  case  the  appellant  neglects  so  to  furnish  to  the 
adverse  party  the  said  number  of  copies  of  the  papers,  the  latter 
shall  be  entitled  to  move,  on  affidavit  and  notice  of  motion,  for  tho 
•arliest  practicable  day  in  term  for  hearing  non-enumerated  motionii, 
that  the  cause  be  stricken  from  the  calendar  (whichever  party  may 
have  noticed  it  for  argument),  and  that  judgment  be  rendered  in  bis 
fftvor. 

When  a  case  is  agreed  upon  by  the  parties,  aocording  to  {  372  of 
the  code,  the  plaintiff  shall  furnish  the  necessary  papers  for  argument, 
duly  printed  as  in  cases  of  appoal. 

RULE  XLTY.  Appeal  from  surrogate^ sdeoiaion.  Peiition. 
Answer  to  petition.  Order  to  answer  petition.  Guardian^  ad 
litem,  how  appointed.  Order  to  deliver  copy  petitum..  Appel- 
lant tofurmah  papers. 

On  an  appeal  to  this  court  from  the  order,  sentence,  or  decree  of 
a  surrogate's  court,  the  party  appealing  shall  file  a  petition  of  appeal, 
addressed  to  tbi?  court,  with  the  clerk  of  the  county  in  wbicti  the 
order,  sentence,  or  decree  appealed  from  was  made,  within  fifteen 
days  after  the  appeal  is  entered  in  the  court  below,  or  the  appeal 
^aLl  be  considered  as  waived  ;  and  any  party  interested  in  the  pro- 
oeedings  in  the  court  below  may  thereupon  apply  to  this  court,  tx 
parte,  to  dismiss  the  appeal  with  costs.  The  petition  of  appeal  shall 
briefly  state  the  general  nature  of  the  proceedings,  and  of  the  sen- 
tence, order,  or  decree  appealed  from,  and  shall  specify  the  part  or 
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parU  thereof  oompkined  of  u  erroneous  ;  except  wbere  tbe  whole 
seDleDce,  order,  or  decree  ia  alleged  to  be  erroneoni,  in  which  cue 
it  shall  be  anfficieot  to  state  tliat  the  same  and  every  part  thereof  la 
erroneons.  And  where  the  appeal  is  from  a  sentence  or  decree  on 
the  set*lement  of  the  accounts  of  an  executor,  administrator  or  gnar> 
dian,  if  the  appellant  wishes  to  review  the  decision  as  to  the  ^low- 
anoe  or  rejection  of  an;  particular  items  of  the  aoconut,  such  items 
■halt  he  speciGed  in  the  petition  of  appeal ;  or  the  allowance  or  dis- 
allowance of  any  such  itema  shall  not  he  considered  a  snfficient 
ground  for  reversing  or  modifying  the  aentenoe  or  decree  appealed 
from.  The  respondent,  in  his  answer  to  the  petition  of  appeal  in 
such  caaea,  may  also  specify  any  itema  in  the  account,  as  to  which  he 
supposes  the  sentence  or  decree  is  erroneous  as  agunst  him  and  in 
favor  of  the  appellant.  And  upon  tbe  hearing  of  the  parties  apon 
such  appeal,  the  sentence  or  deoree  may  be  modified  as  to  an;  such 
items,  in  the  same  manner  as  if  a  cross-appeal  had  been  brought  by 
such  respondent.  The  appellant  may  have  an  order  of  oourse,  that 
tbe  respandciit  in  the  petition  of  appeal  answer  the  same  within 
twenty  days  after  the  service  of  a  copy  of  the  petition  of  appeal  and 
notice  of  the  order,  or  that  tbe  appellant  be  heard  ex  parte.  And 
where  the  respondent  ia  an  adult,  upon  filing  an  alfidavit  of  such  ser- 
vice upon  the  attorney  of  the  respondent,  if  he  has  appeared  either 
in  this  court,  or  in  the  coart  belcw  by  an  Bttorncv  of  this  court,  or 
upon  the  surrogate  if  he  has  not  appeared  by  sach  attorney,  and  that 
no  answer  to  the  petition  of  appeal  has  been  received,  the  appellant 
may  have  an  order  of  conrse  that  the  appeal  be  heard  ex  parte  as 
against  such  respondent.  Where  the  respondent  is  a  minor,  if  he 
does  not  procure  a  gnardian  ad  litem,  upon  tbe  appeal,  to  be  sppoinU 
ed  within  twenty  days  after  the  filing  of  the  petition  of  app^,  the 
appellant  may  apply  to  a  justice  of  this  court,  ex  parte,  for  the  ap- 
pointment of  auch  guardian.  And  if  the  minor  bus  appeared  by  his 
guardian  ad  litem  in  this  court,  the  appellant  may  have  an  order  of 
coarse  that  the  guardian  ad  litem  of  the  respondent  answer  the  pe- 
tition of  appeal  within  twenty  days  after  sarviou  of  a  copy  thereof 
and  notice  of  tbe  order,  or  that  an  attachment  iasne  against  such 
guardian.  When  a  petition  of  appeal  is  filed,  if  it  has  not  been 
served  on  the  adverse  party,  the  rcsiondent  may  have  an  order  of 
oourse,  that  the  appellant  deliver  a  copy  of  the  petition  of  appeal  to 
the  attorney,  or  to  the  guardian  ad  litem  of  the  respondent,  within 
ten  days  after  the  service  of  notice  of  such  order,  or  that  the  appeal 
bd  dismissed ;  and  if  the  sam%  is  not  delivered  within  ^e  time  lim- 
ited by  auch  order,  the  re.ipondent,  upon  due  notice  to  the  adverse 
Earty,  ma;  apply  at  a  special  t«rm  to  dismiss  the  appeal  with  costs* 
[pon  the  hearing  of  any  such  appeal  as  is  referred  to  in  this  rule,  it 
shall  bo  the  duty  of  the  appellant  to  furnish  the  court  with  a  copy 
of  the  petition  of  appeal,  and  of  the  answer  thereto,  if  an  answer  has 
been  received,  and  a  copy  of  the  proceedings  below,  including  a  copy 
of  the  appeal  as  entered. 

a.  Appeals  from  eurroeate'a  decrees  pending  before  circuit  Judgea  on  the 
flrat  Uonday  of  July,  ltM7,  were  tp«eialpn)ae£ng»,  and  were  not  transferred 


^dbyGoOgle 


44.]  8UPKEMK   OOTJBT. 


a.  Thedecreeof  aBurrpgUeKdmtUuigawill  to  probate,  not  appealed  Ttom, 
Is  conclusive,  and  caonot  be  reviewed  collaterally  (ZTiS  t.  Burger,  10  How, 
S64i  and  see  JComBT.  i>aAn^n,  S  Abb.  401). 

A.  Appeals  from  MurogBtea'  courts  are  goTerned  bj  the  law  lu  force  prior  to 
the  Code  [Broetaag  v.  JeieeU,  IS  Barb.  &»). 

e.  VFbo  may  appeal — It  seema  that  say  person  cited  belbre  ihe  Miirc^te, 
and  who  is  or  nuy  be  in  any  wsj  interested  na  beir,  next  of  kin,  derisea  or 
legatee,  may  appeal  (Be  SAerman,  18  Abb.  307,  noU). 

d.  ii^m  an  order  of  a  Burrogate  appointing  an  administrator,  separate  ap- 
peals should  not  be  broogbt  by  parties  oppowng  such  appoEntmeut,  as  next  of 
kin,  whose  interests  and  rights  are  the  same  (Brockway  v.  Jeuxtt,  16  Barb.  690). 

a.  Faitloa  to  iJia  appeaL — The  helra-at-Iaw,  next  of  kin,  and  legatees  of  a 
deoodent  are  necessary  parties  to  an  appeal  ftoni  an  order  admitting  a  will  \o 
probate  (OSiTum  v.  Oaman,  S5  Barb.  6B1). 

/.  Upon  an  appeal  from  an  order  or  decree  of  a  snrrogata,  all  peisons  tc  whom 
sams  are  awarded  by  the  surrogate,  and  who  are  therefore  interested  in  sos- 
talning  bis  decree,  should  be  made  parties  respondent  in  the  petition  of  ap- 
peal, although  they  were  not  parlies  to  the  proceedings  beforo  the  surrogate 
[fVOaa  r.  SmOh,  20  Barb.  81S). 

g.  Where  there  is  a  defect  of  parties,  tf  no  motion  is  made  to  stay  or  dismiss 
the  appeal  on  thM  ground,  and  Ihe  omitted  parties  have  neither  taken  an  ap- 
peal them.selres.  nor  applied  lo  be  made  pfuliee,  the  appellate  court  cannot 
reverse  the  decree  appealed  from,  although  they  may  deem  it  erroneous 
(Brown  v.  Evan*,  34  Barb.  G94). 

A.  Procsedinga  on  death  of  the  appellant  {Bmmek  v.  Cooper,  10  Paige,  304). 

i  If  any  of  the  reapondents  ore  in&nts,  a  guardian  ad  litem  must  be  ap- 
pointed, and  the  order  to  show  cause  varied  accordingly  (Benviek  v.  Omper, 
10  P^^  804). 

j.T- 
ftiret] 
■?.  Qaie,  0  Surrogates'  Rep.  3 

k.  Time  for  appealing. — An  appeal  tcotn  a  decision  of  a  anrro^te  confirm- 
ing the  probate  of  a  will,  must  be  brought  within  thirty  days  atlcr  the  making 
the  decree  (H'iUianMv./'VbA,  15  Barb  6.'34). 

I.  Before  the  code,  if  the  appeal  was  not  taken  within  the  time  limited  by 
statnte  (3  H.  8.  608  to  611),  the  right  of  appeal  was  lost  (BnrMon  v.  Ward,  i 
Paige,  tSR).    It  is  presumed  the  law  ta  still  the  same. 

m.  Petition  of  appeaL — The  petition  of  appeal  should  name  Ihe  persons 
Intended  to  be  made  reapondents,  snd  should  pray  that  they  answer  the  peti- 
tion {KdUtl  y.  B^thbun.,  A  Pdge,  102).  It  should  be  entitled  in  the  appeal 
{QardnerY.  Qardruir,  Q  Paige,  170);  and  all  parties  to  the  proceedings  before 
the  surrogate,  interesting  in  sustaining  or  defeating  the  decree  appealed  frmn, 
should  bo  made  parties  to  the  appeal  (GifcArirt  t.  Bea,  B  Paige,  W ;  Suffern  v. 
Laarenee,  4  How.  139 ;  3  Code  Rep,  BB) ;  and  a  party  so  affected  by  the  ap- 
peal, but  not  a  party  thereto,  may  have  tbe  same  so  modified  as  not  to  pr^u- 
dice  luB  rights  (Gardner  y.  Oardner,  6  Pai^,  170).  On  the  final  accountinfj  of 
an  executor,  he  sbould  name  the  persona  mteaded  to  bo  made  respondents, 
and  who  are  called  upon  to  answer  (Broaa  v.  Enant,  34  Barb.  SB4). 

n.  A  petition  of  appeal  from  a  docree  of  a  surrogate  assuming  to  settle  the 

'    of  a  guardian  oa  an  application  by  him  in  his  character  of  Bdminifl^ 

ed  not  apeeify  the  items  of  the  accounts  {Bankt  v.  Taglor.  10  Abb.  IBB). 


amended  to  bring  in  additional  parties  {Oimaa  v.  Oilman,  85  Barb.  5S1). 
p.  FHing  FeUtkuL — The  court  may  extend  the  time  to  file  the  petition  ol 
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uipeal  (Batieu  v.  Fan  Ai»rijtg»,  4  Paige,  379 ;  Bafern  t.  Xowrwiw,  4  How. 
tM;  3  Code  Rep.  09). 

a.  Compelling  aiuTOBBta  to  maka  a  ratwiL— A.  aurrogste  wUI  be  com- 

Selled  to  m&ka  a  return  to  an  appeal  within  &  Teaeooable  time  (no  time  being 
led  by  BUtute  or  rule),  hj  aa  order  of  the  coart,  on  p^n  of  attachment 
{Oardntr  y.  Broum,  S  How.  851).  An  objection  that  his  fees  have  not  been 
paid,  is  of  no  avail  where  It  appears  thev  were  offered  to  be  paid  wlien  aaoer- 
toiued.    (J».) 

b.  Ibct«Ddliig  time  to  pmanre  retnnL — Where  the  appellant  could  not 
obtain  the  return,  nor  take  any  steps  to  procure  it,  nor  compel  the  return,  the 
court  wilt  allow  him  further  time  to  procure  the  return  (Wbnan  t.  0Uman,3S 
Barb.  001). 

(L  Motion  to  dtnalM  appaaL— Where  an  appeal  is  taken  [)t>m  an  order 
of  the  surrogate,  and  the  petition  of  appeal  U  filea  within  the  time  prescribed 
by  the  rules  of  court,  an  application  to  the  court  under  the  rule  to  dismiss  the 
appeal,  bv  a  party  whose  interest  is  affected  by  the  appeal,  but  who  has  not 
been  made  a  party  to  the  petition  of  appeal,  must  be  mule  upon  notice.  That 
rale  only  authoruee  an  ez-parte  application  to  be  made  to  dismiss,  where  the 
petiticm  of  appeal  baa  not  lieen  ftlea  in  time;  not  where  any  of  the  propw 
mities  have  Men  omitted  in  the  petition  {Suffern  t-  Laitrence,  4  How.  129 ;  3 
Code  Rep.  09). 

4.  iinieal.  irhM«  beard. — An  appeal  from  a  surrogate's  order  admitting  or 
reftirinK  to  admit  a  will  to  probate,  should  In  the  ntst  instance  be  beard  at 

Snerafterm  (WatU  v.  Jilitin,  4  How.  439;  see  Brockaayj.  JtwU,  10  Barb. 
0).  In  Weter  t.  Jfomn  (T  How.  182 ;  S.  C.  14  Barb.  876),  it  was  held  that 
appeals  from  all  decrees  or  sentences  of  surrogates  should  be  firat  heard  at 
general  term.  Id  that  case,  however,  the  court  (Wright,  J.),  at  the  request  of 
ooth  parties,  heard  the  appeal  at  spedal  term. 

a.  Papors  to  b*  fomialied  to  the  oonrt — Upon  an  appeal  &om  a  bdito- 
gate's  decree,  the  papers  necesaaiy  to  be  furnished  to  the  court  are,  the  copy 
of  the  Burrogale's  return,  copies  of  the  petition  of  appeal  and  answer,  and  a 
copy  of  the  points  {Haiiey  t.  Van  Amringe,  6  Paige,  13). 

/.  Proaeedin«a  on  appeaL—Upon  an  appeal  (h»m  the  decree  of  a  sano- 
gate  on  an  application  for  letters  of  administration,  the  supreme  court  is  to 
review  the  determination  upon  the  proofs  before  the  surrogate.  It  cannot 
receive  fHirlber  evidence  nor  award  an  Issue  to  be  trie<i  by  Jury  at  circuit.  The 
power  of  the  supreme  court  to  award  an  issue  is  confined,  it  seems,  to  appeals 
from  decisions  sidmilting  or  refusing  to  admit  a  will  to  record  or  orolnte 
(Devin  v.  Palehin,  30  N.  Y.  441). 

g.  On  the  reversal  of  a  surrogate's  decree  admitting  an  instrument  to  record 
and  probate  as  a  will,  may  lUe  court  a41>"lge  the  inalrument  void,  or  must  the 
lodgment  be  simply  of  reversal  r    {Mead^.^ead^W  Barb.061.) 

A  Ou  appeal  from  a  final  decree  of  a  surrogate,  (he  supreme  court  may  re- 
ceive newly  discovered  evidence  in  addition  to  the  evidence  which  was  befcve 
the  surrogate  {CavjoUe't  appeai,  9  Abb.  393). 

•'.  Where  an  oljection  to  the  competency  of  awitneseeiamined  before  a 
surrogate  is  not  raised  there,  it  will  be  deemed  to  have  been  woivod,  and  can- 
not be  raised  on  appeal  {MeDonough  v.  Loughlin,  90  Barb.  236)^ 

i.  Where  there  is  a  doubtful  question  of  fact,  the  court  will  Kverse  the  eur- 
rogaU'e  decree,  and  order  issues  to  be  tried  ^  a  jury  (Paiehm  v.  Deda,  37 

*.  Where  the  decision  of  a  surrogate  admitting  a  will  to  probate,  has  on 
appeal  been  reversed  on  the  ground  that  Iho  evidence  before  him  was  insuffl- 
cient,  he  may  try  the  question  as  to  the  validity  of  the  will  a  second  time 
(Mead  V.  Mtad,  18  Barb.  678). 

I.  Where  on  an  appeal  fh>m  the  decision  of  a  surrogate  refusing  to  admit  a 
will  to  probate,  the  decision  was  reversed  (by  the  circuit  judjfc),  and  a  feigned 
issue  ordered,  upon  nldch  Issue  the  appellant  obtained  a  verdict  by  de&ult. 
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held  that  a  motion  to  set  >^de  sacli  rerdict  mast  be  made  before  the  snrro- 
gat«  lEt  Bidet,  4  How.  916). 

a.  Coats. — The  costs  of  au  appeal  from  a  Burrogate's  court  are  regulated  by 
the  code  (see  §  318). 

6.  Where  several  parties  to  a  proceeding  before  a  surrogate,  appeal  by  dif- 
ferent attoraeys  who  are  paiWers,  they  are  entitled  to  only  a  single  bdl  of 
cosis ;  and  the  fact  that  the  appellate  court  decides  in  each  appeal  that  the 
order  appealed  from  be  reversed  with  costs,  will  not  prevent  liie  application 
of  this  rule  {Brcekian/  v.  JeaeU,  16  Barb.  B""' 

e.  The  compensation  for  the  printed  pa| 
to  the  disbmsetnent  for  the  printing.    (iA.) 

d.  Where  on  an  appeal  from  a  decision  of  B  surrogate  the  decldon  tsafBnned 
by  the  supreme  court,  and  on  appeal  to  the  court  of  appeals  both  decisions 
are  reversed  "  without  costs,"  the  appellant  is  not  enUUed  to  costs  in  either    ■ 
court  [MaegrtgoTY.  Bwfl,  17  Abb.  32), 

«.  Costs  ill  surrogates'  courts  are  to  be  taxed  according  to  the  common  pleas 
feebillofl837(£«v,-tee,  16  Abb.  127). 

/.  The  suiTOgate,  in  proceedings  before  him,  may  award  costs  to  be  taxed, 
but  he  has  no  power  to  make  an  arbitrary  allowance  for  counsel  fees,  and  such 
counsel  fees  as  may  be  taxable  are  to  be  allowed  to  the  party  and  not  to  hia 
counsel  (Devin  v.  PaieMn,  26  N.  Y.  441 1  see  £m  t.  £m,  39  Btirh.  173 ;  and 
Laws  1803,  p.  608,  g  6). 

g.  The  decision  of  a  surrogate  swarding  costs  on  the  final  settlement  of  the 
accounts  of  administrators,  may  be  reviewed  on  appeal  ( WHoea  v.  Smitlt,  26 
Barb.  317). 

h.  .Appeal  to  court  of  appeaIs.~A  judgment  of  the  snpreme  court  affirm- 
ing an  order  of  a  surrogate  denving  a  motion  for  leave  to  discontinue  pro- 
ceedings for  accounting  by  a  guardian  and  directing  the  pronf^  to  be  closed,  is 
not  appealable  to  the  court  of  appeals  (TompkiM  v.  Snutice,  7  How.  IM). 

i.  An  order  of  the  supreme  court  reverwng  a  final  decree  of  a  surrogate  tn 
a  proceeding  for  an  account,  and  directing  the  proceedings  to  be  remitted  to 
the  suiTogalo  with  instructions,  &c.,  is  appealable  to  the  court  of  appeals 
( Wagener  v.  Beiles,  A  How.  185 ;  so  is  an  order  roveraine  a  surrogate's  decree 
admitting  a  wUl  to  probate  for  error  in  law  {Jtdbot  v.  TiO^t,  23  N.  Y.  17> 

j.  A  judgment  of  the  supreme  court  reversing  an  order  of  a  surrogate  vrUJi 
coki,  is  not  appeiilable  to  the  court  of  appeals  until  the  amoimt  of  cosls  are 
entered  in  the  Judgment  and  the  judgment  roll  is  flled  {McMalwn  y.  Harriti/n, 
5  How.  360). 

See  anit,  p.  668,  g. 

Bee  note  to  section  818  of  the  code. 

RULE  45.     Points  on  motions.    Distnission  on  facts. 

Id  all  enumerated  motions,  each  party  shall  briefly  state  apon  hia 
printed  points,  the  leading  facts  which  he  deems  established,  with 
a  reference  to  the  folios  where  the  evidence  of  snoh  facts  may  be 
fonnd  ;  and  the  court  will  not  hear  wa  extended  discussion  on  a  mere 
qnestion  of  fact. 

RULE  46.     Cases,  points,  da.,  how  printed. 

The  cases  and  points,  and  all  other  papers  fiimished  to  this  court 
at  a  general  term  in  calendar  canses,  shall  be  printed  on  white  writ- 
ing paper,  with  «  margin  on  the  outer  edge  of  the  loaf,  not  less  than 
one  and  a  half  inch  wide.  The  printed  page,  ezolusive  of  any  mar- 
Kinal  note  or  reforenne,  shall  be  seven  inches  long  and  three  and  a 
half  inches  wide.  The  folio,  numbering  from  t^e  commencement  to 
the  end  of  like  papers,  sh&U  be  printed  on  the  outer  margin  of  the  page. 


^dbyGoogle 


Srd  BCLU.  [47, 40. 

a.  TlieezpenMorpriiiUiigUadlibnnRiieiit  (18Bsrb.000>. 

KTJLE  47.     Certiorari,  when  heard. 

Erery  cue  on  oertionri  to  anbordinate  courts,  tribnoali,  or  m^i- 
tr&tei,  may  be  brought  to  a  hearing  hy  either  partj,  upon  tbe  naaal 
notice  of  argnmant ;  and  ehtll  be  entitled  €i  preference  on  the  morn- 
ing of  an;  day  during  the  firat  week  of  term. 

RULE  48.     ^on-enumerated  motions,  hearing  of. 

Non-en amerat«d  motions  made  in  term  time,  at  a  general  term,  will 
be  heard  on  the  firat  daj,  and  Tburaday  of  the  first  week,  and  Friday 
of  the  leoond  week,  of  the  term,  immediately  after  tbe  opening  of  the 
court  on  that  day.  Except  in  the  first  judicial  district,  a  party 
attending  ptirsnant  to  notice,  to  appose  a  non-enamerated  motion,  tf 
the  same  slial]  not  he  made  on  tbe  day  for  which  it  ia  noticed,  may,  at 
the  eloae  of  that  order  of  buBint^si',  take  a  rule  against  the  party  gtT- 
ing  tho  notice,  for  costs  for  attending  to  oppose. 

Jloticna  in  orimioal  oases  may  be  heard  on  any  day  in  term. 

b.  A  criminal  case  cannot  be  moved  out  of  its  order  on  the  calendar  by  (he 
defendant,  tinleiw  the  notice  of  srf^ment  states  bis  intention  of  (winging  it  on 
out  of  its  order  (&m>n  v.  The  Ftoplt,  1  Barb.  136).  Does  tbe  rule  give  either 
party  the  right  to  move  the  case  out  of  liii  order,  or  does  it  apply  to  the  coim- 
sel  fur  the  ixwple  only  t  {lb.;  see  Laws  1S58,  ch  87). 

c.  ActiooB  in  which  exccatura  or  adniiuiHtntors  are  sole  plaiutiK  or  sole 
defendanls,  have  a  prcrcrencc  in  the  supreme  court  at  general  term,  and  ap- 
peals which  prevent  the  isBuing  of  letters  testamentarv  or  of  general  adminis- 
irnilon  tiave  a  preference  in  tbe  supreme  court  over  allaciionsexccpt  criminal 
caaen.  and  mav  be  moved  out  of  their  order  accortUnglv  (L«ws  1660, 
ch.  W7). 

RULE  49.     Non-enumerated  motions,  how  noticed. 

KoQ-ennmerated  motions,  except  in  the  first  diatriot,  shall  he  no- 
ticed for  tbo  first  day  of  the  term  or  sitting  of  the  court,  accompanied 
with  copies  of  tbe  sffidavita  and  papers  on  which  the  same  shall  he 
made ;  and  the  notice  shall  not  be  for  a  later  day,  unless  sufficient 
oauae  be  shown  [and  contained  in  the  affidavits  served]  for  not  giving 
notiee  foi  the  first  day. 

d.  Rule  S3  of  supreme  court  ni1ea,  requires  non-enumerated  motions,  except 
in  tlio  first  district,  to  be  noticed  for  the  first  day  of  the  term  or  silting,  unleM 
BulHrivnt  cause  shall  be  shown  for  the  omission  :  and  then  a  motion  may  be 
noticed  for  a  day  in  term  special,  otber  than  the  first,  but  sulflcicnt  excuse 
must  appear  upou  the  moving  papers  (lVAi^if)£«  v.  WitUam*,  4  How.  liH). 

e.  The  first  part  of  this  rule  does  not  apply  in  motions  made  on  the  regular 
notice  of  eight  days  {LnJcry  v.  CogivxtU,  8  Cocfe  Hep.  118).  The  last  part  ofRule 
82  of  the  rules  of  the  supreme  court  was  held  to  be  luconusteDt  with  eecli<m 
401  of  the  code.  (A.) 

/  By  a  rule  of  the  court  of  common  p'.eas  far  the  city  and  cotmty  of  New 
lork,  it  isonlcred,  that  orders  to  show  €•'""  ""  »i.iii-on..mn™io;i   Tnniinna 


licrcifler  be  granted,  except  upon  affidavit  showing  the  ncceBsilT  of 
mnkhigllie  time  of  notice  sborter  than  is  required  in  the  Code;  and  where 
such  onlcr  is  returnable  on  any  other  dav  than  the  first  day  of  the  special 
litrm,  tlic  re.isun  therctbr  must  tw  stated  in  the  affldavita  on  which  Uie  moUon 
h  founded  l,see  Appendix ;  and  2  Code  Rep.  138). 
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RULE  50.     Motions  fo  amend  plcadingt. 

Motions  te  strike  ont  of  ftny  pleading  matter  alleged  to  be  irrele* 
TADt  or  redundant,  and  motions  to  correct  a  pleading  on  the  ground 
of  its  being  "  so  indefinite  or  nnoertain'  that  the  precise  natore  of 
the  charge  or  defence  is  not  apparent,"  ninat  be  noticed,  before  de- 
marring  or  answering  the  pleading,  and  within  twenty  days  from  the 
service  thereof. 

a.  A  motion  to  strike  out  IrrelcTuit  or  redundant  maiter,  or  to  correct  a 
pleading,  must  be  noticed  before  demurring  or  answering  tie  pleading,  and 
within  twenty  days  from  the  Berrice  of  such  pleading  {liima  v.  Siiagertui  2^nt- 
jnlce  Baad  Co.  8  How.  237 ;  Bommaa  t.  SiOdon,  B  Sand.  867 ;  Jf.  TIee  Co.  7.  If. 

Wed.  Ins.  Co.  21  How.  234). 

b.  An  answer  served  pendine  a  motion  to  correct  tlie  complaint  Ifl  a  walrer 
of  the  motion  (GucA  v,  JfariA,  8  How.  430). 

c  Ad  extension  of  the  Ume  to  answer  is  a  waiver  of  all  fonnal  objections  to 
the  complaint,  and  a  bar  to  a  motion  to  strike  out  Irrelersnt  maiter,  unless 
the  right  to  make  snch  motion  is  expressly  reserved  (Bouman  v.  SMdon,  6 
Sand.  0S7). 
d.  Tbls  rule,  as  plainly  applicable,  is  binding  upon  the  snperior  court  (lb.) 
■e.  The  moving  party  need  nut  show,  in  the  flist  insi&nce,  that  the  motion  is 
made  within  twenty  ^ys  (Barber  v.  Bennett,  4  Sand.  705 ;  Saota  v.  t^ugertU* 
Turnpike  Bead  Co.  8  How.  237 ;  contra,  see  llogert  v.  Bulhbom,  6  ib.  08). 

RULE  51.    Pi-oeeedinga  on  return  to  mandamut,  die. 

The  return  to  a  writ  of  mandamus,  or  of  prohibition,  having  been 
filed,  the  party  making  such  return  may  serve  a  notice  upon  Uio  re- 
lator, requiring  him  to  demur  or  plead  thereto  within  twenty  days 
after  such  service  ;  and  if  no  plea  or  demurrer  to  such  return  he  in- 
terposed, within  that  time,  either  party  may  notice  the  matter  for  a 
hearing  at  the  next  or  any  subsequent  special  term  at  which  the 
same  may,  according  to  the  practice  of  the  court,  be  heard  as  &  non- 
enumerated  motion,  and  the  same  shall  be  heard  and  disposed  of  on 
the  said  return. 

/.  There  is  no  Btatutorr  limitation  of  the  time  within  which  writs  of  man 
damns  may  be  obtained  (TAe  PeopU  v,  Superviton  of  WatchegUr,  13  Barb.  446). 

g.  Service  of  notice  of  motion  for  a  mandamus  on  a  majority  of  the  contract- 
ing bonrd  (apart  of  the  canal  board)  of  the  State,  Including  the  chairman,  held 
a  su£3cient  service  ( The  FeopU  v.  The  ContraeUng  Board,  20  How.  206). 

h.  Coaa\iim%a6Atatacatet(TheItoplay.  Flayg,6 h.\>\).7a&). 

(.  As  to  mandamus  generally,  see  7  How.  81, 134, 390 ;  11  How.  89 ;  6  Abb. 
80 ;  12  Abb.  385. 

RULE   52.    Additional  allowances. 

Applications  for  an  additional  allowance  under  the  provisions  of 
the  809th  section  of  the  Code  of  Procedure,  oan  only  be  made  to  the 
court  before  which  the  trial  is  had,  or  the  jndgment  rendered. 

j.  The  rule  in  the  second  district,  adopted  Hay,  1898,  is,  "  that  no  allow- 
ance will  be  made  in  actions  for  the  foreclosure  of  mortgages  (except  where  a 
defence  has  been  interposed  and  a  trial  has  been  had),  beyond  that  specified 
and  allowed  by  the  act  of  18n7,  and  that  in  all  cases  motions  for  an  additional 
•  allowance,  on  the  ground  that  the  actlona  are  difficult  or  extraordinary,  must 
be  made  before  the  close  of  thetrial,  when  made  Ixfore  the  court  and  a  Jury, 
or  before  the  court  alone 
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a.  "  When  tlie  trial  hu  been  Ikad  berore  ■  referee  or  referees,  Qie  ftpplicatloo 
miKt  be  mmde  on  notice,  apon  a  ceniflcUe  of  Ute  referee  or  reftwees,  of  Cbe  bcU 
wlucli  render  the  allowance  pn^)er.'' 

RULE  53.    •justice's  return  on  appeal,  amendment  of. 

On  appeals  from  a  jnsiice'i  judgment,  where  the  oonnty  cotirt  bu 
not  jurisdiation,  by  reason  of  reUtionship,  ko.,  »  notiee  of  motion  for 
an  order  to  compel  the  jastice  to  amend  his  retnm,  may  be  given  in 
tirentj  days  after  the  date  of  the  certificate  of  the  eonnty  judge,  and 
not  after  that  time. 

RULE  54.    Nwnher  of  eountel^  Sc. 

At  the  hearing  of  oanses  at  a  general  or  special  term,  not  more 
than  one  oounsel  ahall  be  heard  on  each  aide,  and  then  not  more  than 
one  hour  each,  except  nhen  the  court  shall  odierwise  order. 

RULE  55.    C'nmtel  to  endorse  proof  of  notice. 

When  a  rule  ia  obuined,  either  at  a  general  or  special  term,  by 
defanlt,  the  counsel  obtaining  the  same  shall  endorse  his  name,  as 
counsel,  on  the  paper  contaiDiug  the  proof  of  notiee  ;  and  the  clerk  in 
entering  the  rale,  sball  specify  the  name  of  such  coanseL 

RULE   56.       Orders  on  petitions. 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to  snch 

Setitions  by  the  namea  and  descriptions  of  the  petitioners,  and  the 
ata  of  the  petitions,  if  the  same  be  dated,  without  reciting  or  setting 
forth  the  tenor  or  substance  thereof  nn necessarily.  Any  order  or 
judgment  directing  the  payment  of  money,  or  affecting  the  title  to 
property,  if  founded  on  petition,  where  no  oomplatnt  ia  filed,  may,  at 
die  request  of  any  party  interested,  be  enrolled  and  docketed  aa  other 
judgments. 

RULE   57.      Time  for  complying  with  orders. 

In  all  oases  where  a  motion  shall  be  granted,  on  payment  of  costs, 
or  OQ  the  performance  of  any  condition,  or  where  the  order  shall  re- 
quire such  payment  or  performance,  the  party  whose  duty  it  shall  be 
to  comply  therewith,  saall  have  twenty  days  for  that  purpose,  nn- 
less  otherwise  directed  in  the  order.  But,  where  costs  to  be  adjusted 
are  to  be  paid,  the  party  shall  have  fifteen  days  to  comply  with  the 
rule,  after  the  costs  shall  have  been  adjusted  by  the  clerk  on  notice, 
unless  otherwise  ordered. 

b.  This  rule  has  no  applicition  to  an  order  directing  defendant  to  satiaiy 
the  part  of  plsintifF's  claim  by  the  answer  admitted  to  be  due  (Baker  v.  JVtu*- 
baum,  1  Hilton,  049). 

e.  Wliere  a  new  trial  la  granted  on  payment  of  the  costs  of  the  trial  and 
sobsequent  thereto,  the  coals  must  be  regularly  adjusted  before  the  lime  for 
tbeir  payment  under  this  rule  begins  lo  run,  and  this  notwithstanding  the 
costs  are  fully  stated  in  the  Judgment-roll  and  require  mcrsly  to  be  separated 
from  the  earlier  cosU  in  the  cause  [XoiiA  T.  Sergemtt,  U  Abb.  234).  * 

Bee  ante,  p.  631,  i. 
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KULE  58.  Order  to  stay,  with  view  to  change  venue. 
Revoking  stay,    Notice  of  revocation. 

So  order  to  stay  proceedings  for  the  purpose  of  moving  to  change 
the  place  of  trial  ahall  be  granted  unless  it  shall  appear,  from  ue 
papers,  that  the  defendant  has  used  due  diligence  in  preparing  the 
motion  for  the  earliest  practicable  day  after  issae  joined.  Such  order 
shall  not  stay  the  plaintiff  from  taking  any  step,  except  subpoenaing 
iritnesscB  for  the  trial,  without  a  special  clause  to  that  effect.  On 
presenting  to  and  filing  with  the  officer  granting  the  order,  an  affida- 
vit, showing  such  facts  as  will  entitle  the  plaintiff,  according  to  the 
settled  practice  of  the  court,  to  retain  the  place  of  trial,  the  officer 
shall  revoke  the  order  to  etay  proceedings  ;  and  the  plaintiff  shall 
^fe  immediate  notice  of  such  revocation  to  the  defendant's  attorney, 

a.  In  &A«7Ml:  V.  ^eZM  (3  Code  Rep.  21;  4  How.  348),  the  plaintiff  bad  given 
noUce  of  motion  before  Willard,  J.,  at  chambers,  on  the  SOth  October,  to 
change  tlie  place  of  trial.  After  the  service  of  eur.h  notice,  and  on  the  lOUi 
OctoDcr,  Che  defendant  obtained  an  order  of  a  county  Judge,  stayinK  all  pro- 
ceedings on  the  part  »f  the  plaintiff,  until  the  decisioii  of  the  said  motion. 
This  order  was  served  on  the  plaintiff,  but  was  disregarded  by  bim.  The 
court  B^d,  It  la  plain,  bj  section  401,  el  leg.,  of  the  code,  that  the  judge  has  no 
Inrisdictlon  of  the  motion  at  chambers,  and,  consequently,  the  order  to  slay 
proceedings  for  that  purpose  was  void.  It  appeared  on  its  thee  to  be  n  nullity. 
Aa  order  was  never  a  elaj  of  proceedings  unless  accompanied  with  a  notice 
of  motion ;  but  a  notice  of  motion,  to  be  of  any  efflcst^  to  uphold  the  order, 
must  be  to  a  court  having  jurisdiction  of  the  matter.  Again,  the  (now  68th) 
rule  allows  the  plaintiff  to  proceed  to  judgment,  unless  the  order  specially  di- 
rects otherwise  iPeebUt  v.  Baji»r»,  S  How.  208). 

BTJLE   59.    Affidauita  to  change  venufi. 

In  addition  to  what  has  usually  been  stated  in  affidavits  concern- 
ing venue,  either  party  may  state  the  nature  of  the  controversy,  and 
show  how  hia  witnesses  are  material ;  and  may  also  show  where  the 
oanse  of  action  or  the  defence,  or  both  of  them,  arose  ;  and  those 
&ct3  will  be  taken  into  oousideraibn  by  the  oourt^  in  fixing  the  place 
for  trial. 

KTJLE  60.    Guardians  ad  Utem. 

No  person  shall  be  appointed  guardian  ad  litem,  either  on  the  ap- 
plication of  the  infant  or  otherwise,  unless  he  be  the  general  gaardi an 
of  such  infant,  or  is  fully  competent  to  understand  and  protect  the 
rights  of  the  infant,  and  who  has  no  interest  adverse  to  that  of  the 
infant,  and  is  not  connected  in  business  with  the  attorney  or  counsel 
of  the  adverse  party.  And  no  person  shall  be  appointed  such  guard- 
ian, who  is  not  of  sufficient  ability  to  answer  to  the  infant,  for  any 
damage  which  may  be  sustained  by  his  negligence  or  misconduct  in 
the  defence  or  prosecution  of  the  suit. 

'  This  rnlo  shall  not  apply  to  actions  for  the  recovery  of  money  only 
or  of  specific  real  or  personal  property,  as  specified  in  ^  253  of  the 
code. 

b.  The  court  will  not  appoint  a  gnardlan  ad  litem  for  an  inflmt  defendant, 
on  the  nomination  of  the  phdntiff^  Paige,  804;  but  see  Code,  g  IIG). 
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a  Where  Um  court  clearly  discovers  tliU  the  interesb  of  tnbnts  are  com- 
mitted to  ■  guardian  who  b  nui  likely  to  protect  them,  he  should  be  remoTed 
And  a  proper  one  appoiDt«d  {LilehfiM  y.  BuraeU,  S  Hotr.  Hiy 

RT7LE  61.     Duty  of  guardian  ad  litem. 

It  shall  be  the  dat;  of  every  attorney  or  officer  of  this  eoart,  to 
act  as  the  gnardiftH  of  any  infant  defendant,  in  any  suit  or  proceeding 
against  him,  whenever  appointed  for  that  parpose  by  an  order  of  this 
oonrt.  And  it  shall  be  the  duty  of  snch  guardian  to  examine  into  the 
oircumstaucos  of  the  case,  bo  far  as  to  enable  him  to  make  the  proper 
defence,  when  necessary  for  the  protection  of  the  rights  of  the  in- 
fant ;  and  he  shall  be  entitled  to  sucb  compens&tbn  for  his  aervices, 
u  the  court  may  deem  reasonable. 

RULE  62.  Guardian  not  to  receitie  properly  unlets  aeca- 
rity  ha^  been  given. 

No  guardian  ad  litem  for  an  infant  party,  nnless  he  has  given  se- 
onrity  to  the  inhnt  according  to  law,  shall,  as  snch  guardian,  receire 
any  money  or  property  belonging  to  such  infant,  or  which  may  be 
awarded  to  him  in  tbe  suit,  except  such  costs  and  expenses  as  may 
be  allowed  by  tbe  court  to  the  guardian  out  of  tbe  fund,  or  recovered 
by  the  infant  in  the  suit.  Neither  shall  the  general  guardian  of  an 
infant  receive  any  part  of  the  proceeds  of  a  sale  of  real  property  be- 
longing to  aucb  infant,  sold  under  a  decree,  judgment,  or  order  of 
the  court,  until  the  guardian  has  given  snch  fnrtber  security  for  tbe 
faithful  discharge  of  his  trust  as  the  court  may  direct. 

RULE  63.     General  guardian,  how  appointed. 

For  the  purpose  of  having  a  general  guardian  appointed,  the  in- 
fant, if  of  tbe  age  of  fourteen  years  or  upwards,  or  some  relative  or 
friend  if  the  infant  is  under  fourteen,  may  present  a  petition  to  the 
court,  stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  tbe  person  proposed  or  nominated  as  gnardian,  and  the 
relationabtp,  if  any,  which  such  person  bears  to  the  infant,  and  the 
nature,  situation  and  value  of  the  infant's  estate. 

RULE  64.  Age  of  infant,  Aow  ascertained 
Upon  presenting  tbe  petition,  the  court  sbatt,  by  inspection  or  oth- 
erwise, ascertain  the  age  of  the  infant,  and  if  of  the  age  of  fourteen 
years  or  upwards,  shall  examine  bim  as  to  his  voluntary  nomination 
of  a  suitable  and  proper  person  as  guardian  ;  if  under  fourteen, 
■ball  ascertain  who  is  entitled  to  the  guardianship,  and  shell  name  a 
competent  and  proper  person  as  guardian.  The  court  shall  also  as- 
certain tbe  amount  of  the  personsl  property,  sod  the  gross  amount  or 
value  of  the  rents  and  profits  of  the  real  estate  of  the  infant  during 
his  minority,  and  shall  also  ascertain  the  sufficiency  of  ^e  security 
offered  by  Uie  guardian. 

RULE   65.     Security  by  general  guardian. 

The  security  to  be  given  by  the  general  guardian  of  as  infimt  shall 
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be  %  bond,  in  a  penalty  of  doable  tlte  amoaQt  of  the  personal  eatate 
of  his  nard,  and  of  the  gross  anioaDt  or  value  of  the  rente  and  profits 
of  the  real  estate,  during  his  minority,  together  with  at  least  two  suf- 
ficient sureties,  each  of  whom  shall  be  worth  the  amount  specified  in 
the  penalty  of  the  bond,  over  and  above  all  debts  ;  or,  instead  of  per- 
gonal eecurity,  the  guardian  may  give  security  by  way  of  mortgage 
on  aninaumbered  real  property,  of  the  value  of  the  penalty  of  his  own 
bond  only.  Dut  the  court,  in  its  discretion,  m»y  vary  the  secarity, 
where,  from  special  circumstances,  it  may  be  found  for  the  interest 
of  the  infant ;  and  may  direct  the  principal  of  the  estate,  or  aay  part 
thereof,  to  be  invested  in  the  stocks  of  the  State  of  New  York  or  of 
the  United  States,  or  with  the  New  YoH:  Life  Insurance  and  Trust 
Company,  the  United  States  Trust  Company,  or  on  bond  and  mort^ 
page,  for  the  benefit  of  the  infant,  and  that  the  inteieat  or  ineonto 
thereof,  only  be  received  by  the  giiardinn. 

a.  The  New  York  Life  loBorancc  and  Trust  Company,  when  appointed 
general  guardian,  is  not  requirud  lo  give  security  (see  Laws  of  1830,  p.  77). 

b.  Action  on  bond  of  guardian  see  Clark  v.  Montgomery  (33  Barb.  464). 

RULE   06.    Appl'-cailon  to  appoint  special  guardi-an. 

An  infant,  by  his  general  guardian,  if  he  baa  any,  and  if  there  is 
none,  by  his  next  friend,  may  present  a  petition,  elating  the  age  and 
residense  of  the  infant,  the  situation  and  value  of  his  real  and  per- 
Bonal  estate,  ihe  situation,  value  and  anuual  income  of  the  real  estate 
proposed  to  be  sold,  and  the  particular  reasons  which  render  a  sale 
of  the  premises  necessary  or  proper  ;  and  praying  that  a  guardian  may 
be  appointed  to  sell  the  same.  The  petition  shall  also  state  the  name 
and  residence  of  the  person  proposed  as  such  guardian,  the  relation- 
ship, if  any,  which  he  bears  to  the  infant,  and  the  security  proposed 
to  be  given  ;  and  the  petition  shall  be  accompanied  by  affidavits  of 
disinterested  persons,  or  other  proofs  verifyinj 
and  circumstances  alleged  in  the  petition.  Ani 
the  age  of  fourteen,  he  shall  Join  in  the  applic 


i.  Proceeding  cannot  be  entertained  fur  tlie  ap]>olntment  of  a  ravai 
1  infiiulfl'  real  estate,  by  ajustice  of  the  suMeme  court  at  eltaiiwer*. 
proceedings  must  tie  had  at  a  siiecUl  term.    Tlie  supreme  court  is  not  always 


open,  OS  acoiirt  of  equity,  except  to  enable  tbc  justices  thereof  to  make  such 
orders  as  tlio  cliauceltor  formerly  made  out  of  term.  Pettiians  in  proceedings 
for  tbe  sale  of  infants'  real  eatiile  should  be  addressed,  "To  Ibe  Supreme 
Court  of  ihe  Slate  of  New  York"  {In  lie  Book/iouS,  31  Barb.  348). 

4  The  motlier  of  an  infant  is  his  "  ntrl  friend  "  within  the  meaning  of  this 
rule  and  may  present  the  petition  {Be  Whitlock,  33  Barb.  48 ;  10  Abb.  816). 

liTTLE  67.  Order  on  petition  to  appoint  guardian.  Pro- 
ceedinys  on  such  order. 

If  it  satisfactorily  appears  that  there  is  reasonable  ground  for  ap- 
plication, an  order  may  be  entered,  appointing  a  gnardian  for  the 
purposes  of  the  application,  on  his  executing  and  filing  with  the  olerk 
the  requisite  security,  approved  of  as  to  its  form  and  manner  of  exe- 
cution oy  a  justioe  of  this  court  or  a  connty  judge,  signiSed  by  his 
approbation  endorsed  thereon,  and  directing  a  reference  to  asoertala 
S6 
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the  tmth  of  die  fftota  stated  in  the  petition,  «ad  trhether  it  ule  of  tlie 
piemises,  or  any  and  what  part  thereof,  would  be  beneficial  to  the 
in&nt,  and  tbe  particnlar  reasona  therefor  ;  and  to  ascertain  the  valne 
of  the  property  proposed  to  be  sold,  and  of  each  separate  lot  or  par- 
cel thereof,  and  the  terms  and  conditions  npon  which  it  should  be 
sold;  and  whether  the  infant  is  in  absolate  need  of  an;  and  what 
part  of  the  prooeeds  of  the  Bale  for  his  support  and  maiotenanoe, 
over  and  above  the  income  thereof,  and  his  other  property,  together 
with  what  he  might  earn  hj  Lis  own  exertions.  And  if  there  is  any 
person  entitled  to  dower  in  the  premises,  who  is  willing  to  join  in 
the  sale,  also  to  ascertain  the  value  of  her  life-estate  in  the  premises 
on  the  principle  of  life  annuities.  Bot  no  proceedings  shall  he  bad 
npon  such  reference,  nntil  the  gaardian  produoes  a  certificate  to  tlie 
elerk,  that  the  requisite  security  has  been  dnly  proved  or  acknow* 
ledged,  and  filed  agreeably  to  the  order  of  the  court ;  and  which  cer- 
tificate shall  contain  the  name  of  the  officer  by  whom  it  wasapproved, 
and  shall  be  annexed  to  the  report. 

Tbe  said  report  shall  contain  in  itself  a  statement  of  the  particnlar 
reasons  which,  in  the  opinion  of  the  referee,  render  a  sale  of  the  pre- 
mises necessary  or  proper,  and  of  all  the  facts  required  to  be  ascer- 
tained and  reported,  and  shall  not  refer  to  the  petition  or  affidavits 
for  snch  statements. 

RULE  68 .  Security  hy  gpecuil  guardian. 

The  security  required  on  a  sale  of  the  real  estate  of  an  infant  shall 
be  a  bond  to  the  guardian,  with  two  sufficient  sureties,  in  a  penalty 
of  double  the  value  of  the  premises,  including  the  interest  ca  such 
valae  during  the  minority  of  the  inbnt,  each  of  which  sureties  shall 
be  worth  the  penalty  of  Uie  bond,  over  and  above  all  debts;  or  a 
aimilar  bond  of  the  guardian  only,  secured  by  a  mortgage  on  nnin- 
oumbered  real  estate,  of  the  value  of  the  penalty  of  snch  bond. 

a.  A  hustmnd  cannot  be  appointed  gaardian  to  sell  Ihe  estate  of  his  inGmt 
wife  (4  Johns.  Ch.  Caa.  878 ;  Cook  v.  Saadan,  1  Code  Bep.  N.  8.  882 ;  and  see 
8  Paige,  305;  2ib.413). 

b.  Where  a  piece  of  real  estate  was  ordered  to  be  sold  for  tbe  twnefit  of  4ve 
Inbnt  children,  and  the  guardian  gave  to  cacti  inrant  a  separate  bond,  under 
the  rulcB,  with  the  same  sureties,  who  justified  in  each  case  accotdiue'  to  the 
penalty  of  each  bond,  the  bonds  differing  in  amount, — held,  that  such  justifi- 
eatiou  was  not  in  accordance  with  the  spirit  of  the  rules  of  the  court,  altliouj^ 
it  miglit  conform  to  the  letter.  The  sureties  beuig  the  same  in  each  case,  U^ 
should  have  justified  in  respect  to  their  abililj,  as  to  the  aggregate  penalties 
of  the  several  bonds  [Anon.  4  How.  414). 

RULE  C9.  Procefds  to  he  hrought  into  couH. 

If  the  prooeeds  of  the  sale  exceed  five  hundred  dollars,  and  the 
guardian  has  not  given  seonrity  by  mortgsge  npon  real  estate,  he 
shall  bring  the  proceeds  into  oourt.  or  invest  the  same  under  the  di- 
rection of  the  court  for  the  use  of  the  infant ;  and  the  guardian  shall 
only  be  entitled  to  receive  so  much  of  the  interest  or  income  thereof, 
from  time  to  time,  as  may  he  necessary  for  the  support  and  mainten- 
ance of  the  infant,  without  the  order  of  the  court.     If  the  infant's  iii- 
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tereat  in  the  property  does  not  exceed  one  thousand  dollars,  the 
wbole  costs,  inclnding  disbursemBiitB,  shali  not  exceed  twenty  five 
dollars.  And  where  several  infanta  are  interested  in  the  same  prem- 
iaes  as  tenants  in  common,  the  application  in  behalf  of  all  shall  be 
joined  in  the  same  petition,  although  they  may  have  several  general 
guardians;  and  there  shall  be  but  one  reference  to  ascertain  the  pro- 
priety of  a  sale  as  to  all,  and  hut  one  bill  of  costs  shall  he  allowed. 

a.  Where  several  infants  Join  In  the  same  application,  or  where  several 
pieces  of  land  are  sold  at  different  times,  an  allowance  will  be  made  in  addi- 
Uon  to  the  sum  of  |25  (,Be  MorreU,  4  Paige,  44 ;  and  Code,  §§  806,  80S). 

RULE  70.  W^-en  moneys  may  bej)aid  to  genial  guardian. 
Orders  to  pay  -meney: 

No  moneys  arising  from  the  sale  of  the  real  estate  of  an  infant,  ob 
a  mortgage  or  partition  sale,  or  under  any  decree,  judgment,  or  order 
of  court,  shall  be  paid  over  to  his  genera!  gnardian,  except  so  mnch 
thereof,  or  of  the  interest  or  income,  from  time  to  time,  as  may  be 
necessary  for  his  support  and  maintenance  ;  unless  such  guardian  hae 
previously  given  sufficient  security  on  unincumbered  real  estate,  to 
account  to  the  infant  for  the  same,  in  the  usual  form. 

No  order  shall  be  made  for  the  payment  of  any  snch  moneys  to  any 
person  claiming  the  same,  except  upon  petition,  accompanied  by  a 
certified  copy  of  the  order  in  pursuance  of  which  the  money  was 
brought  into  court,  together  with  a  statement  of  the  county  treaanrer, 
city  chamberlain,  or  other  depository  of  the  money,  showing  the  pre- 
sent  state  and  amount  of  the  funds,  separating  the  principal  and  in- 
terest, and  showing  thn  amount  of  each  ;  and  t^e  court  may  take  such 
proof  of  the  truth  of  the  matters  stated  in  tho  petition  as  shall  he 
deemed  proper,  or  may  refer  the  same  to  a  BnitaDle  referee,  to  tak« 
proof  and  report  thereon. 

b.  The  prvcenk  of  an  inlant's  real  estate  is  regarded  as  rsol  tttate  (foreman  t> 
FDTWtan,  7  Barb.  215). 
e.  Powers  of  guardian  (see  Siearthout  v.  Suiarthc'it,  7  Barb.  854). 

RULE  71.  Reference  to  compute  amount  due  o)i  mortgage. 
When  proiyf  of  facis  to  he  also  takeH.  Judgne^it  at  special 
term.     Proof  of  filing  notice  of  lis  pendefis. 

If  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to  an- 
Hwer  within  the  time  allowed  for  that  purpose,  or  the  right  of  the 
plaintiff  as  stated  in  the  complaint  is  admitted  by  the  answer,  the 
pluntiff  may  have  an  order  referring  it  to  the  clerk,  or  to  some  suit- 
able person  as  referee,  to  compute  the  amount  dac  to  the  plaintiff, 
and  to  such  of  the  defendants  as  are  prior  enonmbraneers  of  the 
mortgaged  premises,  and  to  examine  and  report  whether  the  mort- 
gaged premises  can  be  sold  in  parcels,  if  the  whole  amount  secured 
by  tjie  mortgage  has  not  become  due.  If  the  defendant  is  an  infant, 
and  has  put  in  a  general  answer  by  his  gnardian,  or  if  any  of  the  de- 
fendants are  absentees,  the  order  of  reference  shall  also  direct  the 
person  to  whom  it  is  referred  to  take  proof  of  the  facts  and  cireum- 
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stances  Htated  in  the  eompl&int,  and  to  ezomiDe  the  pluntilT  or  his 
agent  on  oath,  as  to  any  payments  which  have  been  made,  and  lo 
compute  the  amonnt  dne  on  the  mortgage,  preparatory  to  the  appli- 
cation for  judgment  of  foreclosare  and  sale. 

Where  no  answer  ia  put  in  by  the  defendant  within  the  time  allowed 
for  that  parpose,  or  any  answer  denying  any  material  Hacta  of  the 
compUint,  the  plaintiff  after  the  cause  is  in  readiness  for  trial  aa  to 
all  the  defendants,  may  apply  for  jadgment,  at  any  special  term,  up- 
on dne  notice  to  such  of  the  defendants  as  have  appeared  in  the  ac- 
tion, and  without  patting  the  cause  on  the  calendar.  Tbe  plaintiff, 
in  such  case,  when  he  moves  for  judgment,  must  show,  by  affidavit 
or  otherwise,  whether  any  of  the  defendants  who  have  not  appeared, 
are  absentees  ;  and,  if  so,  be  must  produce  the  report  as  to  the  proof 
of  the  facts  and  oironmatancea  stated  in  the  complunt,  and  of  the  ex- 
amination of  tbe  plaiotiffor  his  agent,  on  oath,  as  to  any  pajtnents 
which  hare  been  made.  And  in  all  foreclosure  cases  tbe  plaintiff, 
when  be  moves  for  judgment,  mast  show  by  affidavit,  or  by  the  oerti 
flcate  of  the  clerk  of  the  county  in  which  tbe  mortgaged  premises  are 
situated,  that  a  notice  of  tbe  pendency  of  the  action,  containing  the 
Dames  of  the  parties  thereto,  the  object  of  tbe  action,  and  ■  descrip- 
tion of  the  property  in  that  connty  affected  thereby,  the  date  of  the 
mortgage,  and  the  time  and  place  of  recording  the  same,  has  been 
filed  at  least  twenty  dayH  before  such  application  for  judgment,  and 
at  or  after  the  time  of  filing  tbe  complaint,  ai  required  by  §  13*2  of 
the  Code  of  Procedure. 

a.  The  taking  of  mortgaged  premises  hy  the  city  of  New  Tort  Ibr  a 
public  place  cancels  the  mortgage  {SliepAard  v.  Jtaym-  of  If.  T.  IS  How.  S86). 

b.  Right  or  mortgagee  U>  pay  aescsnieDls  and  add  amount  paid  lo  his  mort- 
gage (bcc  Brenxiri  v.  ItaTtdalpA,  7  How.  898). 

e.  Priority  orsutiwqucnt  assignment  of  mortgage  to  an  amended  aadgnmeot 
[Piekett  V.  Barron,  2»  Barb.  GO'S}. 

d.  Liabililj  of  an  aaiignee  of  a  mortgage  [Steibin*  t.  BaU,  20  Barb.  534) ;  natal- 
ity of  grsolor  of  premises  dubject  to  B  mortgage  (TVvfferv.Au^AM,  12  N.  Y.  T4>. 

•.  Foreclosure  of  mortgage  by  marrirf  woman  {Cramer.  Conidoek,  11 
How.  488). 

/  Bolt  on  bond. — A  mortgagor  mav  sue  upon  the  bond  or  forecloee  the 
murtgaee  at  Lie  election,  and  in  case  or  the  death  of  the  mortgagee,  he  mav 
sue  bisLeira  on  tlie  bond  {BooimeU  v.  CarpenUr,  38  Barb.  426 ;  and  eee  Bodtf 
V.  MeVI^Utn,  11  How.  173). 

f.  Ccanidaint  In  fbreoloniTe.~{Sce  ani*,  p.  218,  e). 

h.  "  Action  to  foreclose  a  mortaage.  Infant  defcnd^mta.  Uotion  for  Judg- 
ment, for  want  of  an  answer.  The  complaint  must  state  tlie  facta  whi(^ 
entitle  the  plaintiff  lo  his  judgment,  and  where  they  are  not  admitted — which 
aa  against  inlant  defendants  Uiey  never  can  be — they  must  be  ptoved.  In 
this  case  both  tliese  essentials  are  wanting.  The  complaint  alleges  that  the 
infiuitjt  have  an  interest,  but  does  not,  us  it  should,  state  wbat  that  interest  is. 
If  tile  complaint  was  sufficient  in  this  respect,  there  is  no  proof  of  what  the 
Inlbntii'  interest  la.     Motion  denied"  {Aldrieh  v.  Laplutm,  6  How,  129). 

i.  Complainttostnte  what  proceedings  have  been  had  at  law  (ir»IKinumT. 
t&impiin,  1  Clarke's  Ch.  R  9). 

J.  Order  of  refarernoe  to  oompntB  nmonnt  dne. — An  affidavit  to  obtain  a 
reference  to  compute  the  amount  due  on  a  mortgage,  should,  in  addition  to 
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tbe  Tact  that  the  bill  has  been  taken  as  confesaed,  state  tbe  niTtber  fact,  whetli' 
er  the  monejB  eecured  bj  the  mnitgage  have  all  become  due  and  payable  or 
not ;  and  also  whether  auy  of  the  defendanta  are  abseateea  or  iDfaDls  {Anon. 
S  Bow.  158) ;  and  if  any  of  the  defendants  are  absentees  or  m&nts,  the  order 
of  reference  should  direct  the  referee  (among  other  things)  to  take  proof  of 
the  facts  and  circumstances  set  fortli  in  tlie  bill,  and  also  to  report  the  proob 
and  esaminations  had  before  him.    {Id.) 

a,  Partlea. — One  who  has  agreed  with  the  mortgagor  to  purchase  the  mort- 
gaged premises  is  a  proper  but  not  a  necessary  party  to  an  action  to  forecloM 
the  mortgage  (Orooka  t.  QBiggini,  14  How.  154). 

b.  ka  to  Joinder  of  a  surety,  see.CAaunety  v.  Lavrenee  (IS  Abb.  106);  and 
see  now  snbd.  7  of  §  1S7,  of  the  Code. 

e.  FUicg  notlo*  of  lla  p«ndons. — It  seems  that  filing  Ibe  notice  in  a  CAM 
\n  which  it  ought  not  to  have  been  Bled,  does  not  render  the  party  filing  it 
liable  to  an  action  for  dander  of  title  (See  Oim  t.  PUk,  9  Mees  dt  W.  831 ;  1 
Dowl.  N,  8.  409 ;  9  Jur.  405 1  KendaU  t.  Btone,  1  Selden,  14). 

d.  Where  the  notice  of  the  pendency  of  Ibe  suit  flled  stated  that  the  mort- 
gage was  "  recorded  on  the  12th  day  of  Nomenber,  1831,"  but  did  not  state 
uinera  it  was  recorded.  The  affidavit  of  filing  the  notice  stated  that  the  depo- 
nent "  filed  in  the  office  of  the  clerk  of  Erie  county  a  notice  of  the  pendency 
of  the  suit,  of  nhicb  a  copy  ^e  ieiiene*.  is  hereto  subjoined."  The  copy  refer- 
red to  stated  that  the  mortgage  was  "  recorded  in  iKe  ei&rk'iq^  of  the  county 
oJSrie,  on  the  13tb  day  of  NoTcmber,  181)1,"  Held,  that  the  notice,  aJlhough 
It  omitted  to  state  vihert  tlie  mortgage  was  filed,  was,  when  taken  with  iJie 
affldavit,  sufficient  to  render  the  decree  of  the  court,  effectual  to  cut  off 
the  equity  of  redemption  of  Judgment  creditors  (PoOer  t.  Bowland,  4  Beldon, 
448). 

«.  Dsfonceo. — In  an  action  by  an  assignee  of  a  mortgage,  a  Judgment  of  dls- 
tniasal  for  defect  in  the  assignment  is  not  a  bar  to  a  new  action  by  the  same 
plaintiff  after  perfecting  the  assignment  {Mite/iell  r.  Gook,  29  Barb.  248). 

/.  Tbe  fact  that  when  on  instalment  of  interest  becomes  due,  the  mortgagor 
was  unable  to  find  the  mortgagee  to  pay  same,  until  alter  the  period  for  pay- 
ment to  prevent  the  principal  oecoming  due.  is  not,  no  fraud  being  shown, 
a  defence  to  an  action  to  foreclose  the  mortgage  {Dusight  t.  WtibtUr,  10  Abb. 
128). 

g.  Defence  of  usury  by  ante-dating  mortgage,  how  set  up  (BanktY.  VanAni- 
ieerp,  6  Abb.  411). 

A.  A  suit  to  have  a  mortgage  declared  yiAA  does  not  prevent  the  mortgngeo 

Erosecutiugasuil  to  foreclose  the  same  mortgage  (rr^rruiil  V.  Quackenimt,  10 
[ow.  244). 

t.  In  an  action  to  foreclose  a  mortgage,  when  the  defendant  appears,  but 
toakea  default  in  answering,  and  the  pliuntiffgives  due  notice  of  an  application 
to  the  court  for  the  relief  demanded  in  the  complaint  or  for  judgment,  tlic 
court  when  so  applied  to  may,  instead  of  itself  computing  the  amount  due  ou 
the  plaintiff's  mortgage,  refer  it  to  tbe  clerk  or  to  some  other  suitable  person 
then  in  court,  to  moke  such  computation.  Such  reference  may  be  immedia- 
tely proceeded  with,  and  report  being  made  to  the  court,  judgment  may  be  ren- 
dered thereon.  The  court  does  not  lose  control  of  the  main  application  by 
such  reference. 

ji.  Such  a  reference  is  not  such  a  new  or  independent  proceeding  as  lo  ti'- 
qnire  to  be  on  anew  notice  to  the  defendant.  Such  areference  need  not,  under 
the  nile,  be  eiecnted  in  the  county  in  wlilch  the  action  is  triable  {K^  v.  Sear- 
ing, 4  Abb.  854). 

k.  Referemoa  tooompntaamonntdue. — Powers  and  dntiefl  of  referee  on 
reference  lo  compute  the  amount  due  {Faure  v.  Winant,  Hopk.  Rep.  283 ;  Har- 
rw  T.  Ely.  T  Paige,  421 ;  3  How.  110,  150 ;  16  1>1  417 ;  &  Selden,  42).  In  an 
action  of  forecluaure  on  a  decree  to  compute  the  amount  due,  to  examine  the 
plaintiff  as  to  payments  and  to  take  proof  of  the  allegations  of  tbe  compliiint 
■gainst  an  absent  defendant,  and  directing  a  sale  on  the  conflrmatioo  of  the 
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«  de- 
fence of  fraud  Bet  up  in  Ibe  Answer  {UeCraelum  y.  VaieaUtiJt  Eft,  5  Sd- 
deo,  43). 

A  Where  some  defendaota  uiswer  and  iome  do  not,  it  Ib  irregnlar  to  com- 
tnne  to  one  rvference  llie  inquirr  as  to  Ilie  amount  dae  witb  the  trial  of  the  » 
■UM  raiBL-d  (6'nini  i.  Brai(ford,  i  Abb.  193). 

b.  The  rer<,-n.-c  cnnnot  accept  an  affidavit  as  proof  of  the  amonut  due  {St^f 
Firi  lot  Co.  Y.  Mariia,  16  AUb.  47B). 

c  The  rcfi-ree  must  attach  to  his  report  an  abotroct  of  the  docDineDlaij 
evidence  produced  before  him  (Hw'y  Fin  In*.  Co.  t.  Martin,  15  Abb. 
479). 

i.  The  report  of  the  amount  due  most  be  confirmed  at  ^»ecia]  tenn  ^ 
How.  198). 

t.  Oeoros  in  foraolaanre. — Docrve  on  foreclosure  of  mortgage  to  a  building 
UBociation  [FrankUn.  BbTg  Auo.  y.  Mathtr,  4  Abb,  274). 

/.  Where  the  complaint  did  not  ask  a  Judgment  fnr  tbe  dofideoc^,  tliere 

being  no  nnswer,  held  that  a  Juilziupnt  for  deficienc 

Tacaled  (^'nion*'n  v.  BUUa:,  12  Alib.  S-tl ;  30  How.  4 
clause  see  Spragne  t.  Jena,  9  Paige,  395. 

g.  Where  after  a  mortirage  tbe  mortgagor  lays  out  the  land  into  lots  with 
alreets  and  avenues,  tlie  court  refusiil  lo  compel  tbe  sale  to  be  made  in  lota  as 
K>  lidd  out  {Oniaold  r.  Pbaler,  4  Abb.  2:!8). 

A.  Order  of  sale  of  separate  parcels  of  mortgaged  premises  »id  lo  sereral 
purchasers,  Bf\er  the  mortgage  [EUiioa  v.  Pectire,  29  Barb.  333),  or  Where  pan 
only  is  sold  iBrtetc  v.  Bti^,  13  How.  485). 

i.  In  an  action  in  which  some  of  Ibe  defendants  answered  and  some  did 
not,  the  imucs  raised  by  llie  answers  were  referred  and  decided  against  the 
defendauU,  but  not  deciding  on  the  amount  due.  The  plaintiff  then  applied 
on  notice  at  special  term  for  the  relief  demanded  in  the  complaint,  and  no  op- 
poeition  l>eing  made,  took  an  ord;r  of  reference  to  compute  the  amount  due, 
and  after  obtaining  ibe  report  on  notice  brought  the  cause  to  a  hntring  and 
tonka  Judgment  of  foreclosure  and  sale,  held  that  tic  was  regular  (i/iZI  v.  J(<- 
RtjpuAU,  30  Barb.  mi). 

J.  Where  after  trial  of  the  issues  a  reference  Is  ordered  lo  ssceitain  the  amooot 
due,  only  the  Judjre  who  tried  the  tssiifs  can  order  Judgment  on  the  referee's 
report  (CAaniSerUin  t.  Danptey,  15  Abb.  T). 

k.  Merger  of  liecree  for  sale  b;  contract  of  the  parties  ( Van  Wagtnai  y.  La 
Farge,  13  Uow.  16). 

t,  Cb»x^n%  dalendantirltli  oosti. — Stmhle,  that  a  defendant  putting  In 
an  answer  denying  tlie  allegations  of  the  complaint  where  his  rights  conid 
have  been  prolecled  by  an  appearance  on  llio  reference  to  compute  the 
amoimt   dut,  will  be  charged  with  costs  {Barnard  v.  Brvce,  81  How.  380). 

m.  CoiTsotlng  decr*a. — Where  llie  plaintiff  takes  a  decree,  without  giving 
credit  for  payments  on  account,  the  remedy  of  ttie  defendant  is  by  motion  to 
open  the  decree  lo  prove  the  payments  (Eglaton  v.  MnieterbocKer,  8  ^rlx 
45tJ), 

n.  An  error  in  the  Judgment  as  to  the  dislrlbutton  of  tbe  proceeds  most  he 
remedied  by  appeal  (Barnani  y.  Bract,  SI  How.  300). 

e.  The  remedy  of  any  person  whose  rights  are  affected  by  a  decree  in  a 
foreclosure  suit  is  a  motion  to  vacate  it,  not  an  action  to  vacate  tbe  sale 
{GoaldY.  Mortimer,  26  "Aow.  167;  16  Abb.  448;  WM&edcT.Bnue,  35  How. 
403;  (JouW  v.LiMy,  34  How.  440). 

p.  Sale. — Where  the  sale  is  by  a  referee  he  must  be  personally  present  at 
tlie  sale  (Ileyer  v.  Dtaea,  2  Johns.  Ch.  154). 

$.  If  the  preml*ea  consist  of  several  parcels  tbey  should  be  sold  separateif 
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b.  The  Bberiffor  referee  conducting  a  sale  of  leasebolda  should  pay  or  allow 
out  of  the  pnn^iase  moner  dl  arrears  of  rent  due  U  the  time  of  sale  {Bolddn  v. 
aackeU,  12  Abb.  474). 

C  After  a  sale  a  mortgagor  has  no  right  of  redemption  (iPortJl  Rivm"  Ina.  Co. 
T.  STudiisr,  10  How.  810). 

(L  Conflimlng  roport  of  >ala.^Tbe  confirmation  of  tbe  report  of  sale  U  nnt 
necessaiy  to  pass  (he  title  to  the  purchaser.  Tbe  title  passes  bj  the  referee's 
deed.  A  subsequent  couOrmation  of  tbe  report  relates  to  the  dale  of  the  deed 
(Fort  V.  Bureh,  fl  Barb.  BO). 

«.  Settang  said*  aalo — Resale — The  court  will  not  set  aside  a  sale  for  mere 
Inadequacy  of  price,  but  it  will  where  by  fraud,  accident  or  mistake,  parties  in 
interest  were  prevented  from  attending  tbo  sale  (see  Oould  v.  Libbj/,  34  How. 
440 ;  Whillieflc  Y.  B/nce,  S5  How.  403 ;  Zffeere  y.  Larawas.  22  Barb.  187 ;  Mait- 
ning  t.  Merritt,  1  Clarke's  Ch.  R.  101). 

/  Resale  ordered  (see  CoSm  t.  Eoaiy.  4  Abb.  301 ;  Z«nte  r.  Oraig,  3  Abb. 
284 ;  13  How.  73 ;  King  t.  Morrit,  3  ibb.  206 ;  M&rdianU  Int.  Co.  t.  Hinmm, 
8  Abb.  455 ;  Stahl  v.  diarhi,  S  Abb.  848 :  Atna  y.  Loekinood.  13  How.  558 ; 
Xurdock  Y.  Empie,  9  Abb.  283 ;  Hanta  v.  ifotiMfl,  13  How.  470). 

g.  Resale  denied  (see  Wak»  t.  UaH ,  13  How.  444). 

h.  Form  of  bond  on  ordering  a  resale  ( \turdofk  \.  Empie,  9  Abb.  285). 

1.  An  order  denying  a  motion  to  open  a  Jud^ient  and  sale  in  foreclosure, 
on  tbe  ground  that  the  sale  was  for  a  grossly  madequate  price,  and  not  tor 
any  irregularity,  is  not  appealable  to  tbe  general  term  ( Yoang  r.  Bloomer,  33 
How.  S^ ;  see  Kingsland  v.  Bartlett,  38  Barb.  480 ;  8  Abb.  42 ;  Oould  t.  £>%, 
24  How.  440;  see  however,  WaleoU  v.  Scfiene/c,  23  Uow.  385). 

j.  Held  that  a  purchoaer,  at  foreclosure  sale,  was  entitled  to  appeal  from  an 
order  setting  aside  the  sale,  bn'  that  the  court  would  not  interfere  except  in  a 
very  strong  case  {Mortimer  7.  Naih,  17  Abb.  320,  noia  ;  and  see  Blakaly  v.  Cbi- 
dw,  18  How.  470). 

k.  Resale  on  sale  nndei  order  by  surrogate  (3  R.  S.  lOG,  g  83 ;  Ziitn  t.  Mat- 
tenon,  18  N.  Y.  178). 

I.  Resale  in  foreclosure  on  these  terms ;  (1.)  Purchaser  to  be  indemnified 
by  returning  his  deposit,  auctioneer's  fees,  and  expenses  of  examining  title. 
(2.)  Promo^ent  Co  flle  a  bond  that  |I4,000  will  be  bid  at  resale.  (3.)  Promovent 
to  pay  cosla  of  motion  ( Wurdatk  v.  Empie.  19  How.  79). 

m.  CompeUliiE  purofaoMr  to  oomplota.  SJaobarging  pnrohavsr. — Men 
irregularities  in  the  proceedings  niay  be  corrected  and  will  not  excuse  the  pur- 
chaser  fh)m  completing  (Afawi  v.  Beaeh,  5  Abb.  451 ;  Oram  v.  Bra^fo^  4 
Abb.  103). 

n.  Where  property  Is  sold  at  ajudidal  sale  without  notice  of  any  defect  in 
the  title,  the  purchaser  will  not  be  compelled  to  take  a  doubtful  title  (Rogtr* 
T.  McLean.,  10  Abb.  806). 

o.  One  who  fitlseiy  assumes  to  be  agent  of  A.  and  buys  it  at  a  judicial  sale  in 
the  name  of  A.  cnunot  be  made  to  complete  the  paicitaaa^Uegeman  r.  Johnton, 
80  Barb.  300). 

p.  A  purchaser  will  not  be  discharged  because  there  is  an  appeal  ft-om  the 
Judgment  on  which  the  sale  was  made.  The  reversal  of  the  judgment  would  not 
affect  the  purchaser's  title.  Nor  will  he  be  discharged  becauseof  the  pendency 
of  an  action  to  cancel  the  mortgage.  Nor  because  the  property  being  lease- 
bold,  the  rent  is  in  arrear  and  the  lessors  have  given  notice  of  re-entry  [Sobltn 
T.  eaekell,  12  Abb.  473),  nor  for  formal  defects  which  can  be  amended  nuM 
pro  turie  {Bogert  v.  MeLean,  11  Abb.  440). 

linit  a  Durcl „  _  _ 

:o  stay  proceedings  on  tt 
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in  sod  defend,  tolla  the  title  of  the  purchaser  and  his  enuitee  (Fra 
Mmiu.  15  Abb.  «3).  '^ 

ft.  A  purcbuser  on  being  diac'.iar^nd  on  aopotint  of  >  defect  Id  the  title  ^tnM 
receive  a  return  of  liia  ileposit,  with  iDtc-re«l  from  the  time  the  sale  was  to  be 
coTii|i1etLit,andcoRts  of  examining  title  and  of  the  notinn  to  be  discbarnd 
(AvnvT.  Mcl^.ta,  10  Abb.  :jOO-,  &  Catanash,  14  Abb.  361,  noUy 

e.  Query— The  naliire  and  eOect  of  the  purchHser'gconiractlJfilbrT.  Catlser, 
«JBarb.aiO:  HiUl*  v.  y.m  A'^.ia  How.  025;  BiettuUY.B^riiei.'iSllaw.^lM; 
Megtman  r.  Jubataa,  33  Darb.  200). 

d.  The  reuuil]-  a^itinst  a  purchaser  who  refuses  to  complete,  is  I)^  an  order 
that  he  coninlctc  or  that  a  rosale  be  had,  and  to  hold  him  liable  for  Itw  ton  and 
expense  (lfi?/.r  v.  t'-Zfyo-,  SO  Barb.  250). 

e.  A  pnrchastT  liavinji  dejw-siteil  len  ppr  cent,  with  the  referee  and  US\ed  to 
complete,  a  second  sale  was  Imd  for  a  much  leas  sum  than  the  first,  the  deposit 
mttf  be  applii-d  towarils  making  up  the  deficiencj  ( WUieU  r.  Van  AM,  36  How. 
826). 

/.  Writof  di4i3tanc«.— A  writ  ofut^istancemav  issoe  a  parte  {Lynde  *- 
(7A)nn<^.  12  Abb.  338,  201 ;  21  How.  U\%  and  whiiout  any  onler  111  Abb- 
883.  tuAe  ;  X.  T.  IJft  i>u.  C.  v.  R'.nd.S  How.  33, 353 ;  JK  f.  Life  Int.  Co.  t- 
<?u(fcr,  0  How.  MT ;  see  ante,  p.  830.  sV 

a.  A  writ  of  ,i.ssi.4tnncc  may  ifgac  asainst  all  persons  parties  to  the  salt,  or 
wbo  came  inio  |)i>Hsi?'Bii>n  un<ler  eiUier  of  ihem  pending  the  suit,  bat  no  otben 
(gee  BttU  T.  BintstU,  19  How.  491 ;  It  Abb.  »ii,  and  note). 

A  The  purchaser  is  cntltlr<)  toa  writ  of  a»iistance,  notwithstanding  the  death 
of  the  plaintiff  after  jiKUincnt  and  before  ihe  ^ile.  A  reHval  of  the  action  in 
•uch  a  case  ia  not  ncco^Cirj-  (£ynrff  r.  (/l>iuni'>.  13  Abb.  386 ;  21  How.  Zi). 

i.  Under  a  niorlgagc  forucl'isiire  and  sale  a  tenant  in  possessiou  who  was  made 
a  party  to  llie  actum,  in  bound  lo  nttom  lo  the  pnrcbaser  or  bo  removed  by 
writ  of  aitoiiiliince,  alilioiijib  be  claims  under  an  unexpired  leaae  executed  pre- 
vious to  the  iDortgiige  \Luc(U  t.  German  Brf'd  ChuriA,  B  How.  230j. 

j".  Death  ofplamtiil— Uunth  of  platnliff  before  Jurt/^raent,  no  further  pro- 
ceeding)! can  be  had  unlil  action  revived  {Oei^  v.  iW,  13  How.  118).  Bnl 
the  diMlh  of  the  plaintiff  after  Jnd:;mcnt  and  tiefore  sale,  does  not  prevent  the 
sheriff  or  referee  procc'illn^  to  sell  and  make  a  deed  to  the  purchaser,  the 
same  as  if  the  plumtiif  continuul  in  life  {Lynde  r.  ODonneU,  12  Abb.  286 ;  31 
Uow.  34). 

k.  Dowor. — The  dower  nf  the  wife  of  the  mortgagor  is  not  barred  bj  a 
Ibreclosure  unless  »he  is  made  a  party  (JfilCi  v.VanVaarhU,  10  Abb.  l.U). 

I  Delivery  of  dssd  to  pnrcha3er.-~The  conrt  wDl  not  ordinarily  direct 
the  deliver]-  of  a  dci'd  to  llie  purchaser  without  payment  of  the  purchase 
nione]-  cm  die  ground  that  he  will  be  entitled  to  the  rarpliu  {BaOertluUt  -r. 
Havii,  2a  How.  383). 

m.  Title. — The  purchaser  does  not  acquire  a  title  to  Die  premises  until  the 
delivery  of  the  deed  to  him  {Bimeu  v.  fonle,  83  Baib.  585). 

n.  RBoetver.— Unless  Uiere  Is  a  spedal  clause  to  that  effect  in  the  mortgage, 
the  mort)[H.eor  acquirer  no  lien  on  the  rents  and  profits  of  the  property 
mortpiseJi.'^yr.j.-u*  Ciiy  Bk  v.  Tai'man.  31  Barb.  201).  But  onder  certain 
drcumstimces  Ihe  conrt  will  appoint  a  receiver  of  the  rents  pending  the  foie- 
ciosure.    (Id.) 

o.  Strict  bweclcwura.— Proceeding  in  action  for  a  strict  fbreclosare  {EmdaB 
T,  Tnatltrra.  5  Abb-  16 ;  14  How.  IMI. 

p,  Btajrof  prooasdingo. — In  an  action  to  foreclose  n  mortgage  contuning 
an  interest  clause,  for  failure  lo  pay  an  installment  of  interest,  defendant  ob- 
tained «■  parte  an  order  allowing  liim  to  pay  the  interest  tn  arrear  into  conrt, 
and  haring  paid  It,  he  onewereo,  setting  np  the  payment  as  a  defesce ;  on 
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motion  to  vftcate  Bach  order,  it  wrs  bcld  Ihftt  the  defeodfint  had  mletuben  the 
practice.  He  ahonld  have  offered  to  paj  the  interest  accmcd,  and  npoa  its 
refusal  and  a  reasonable  excuse  for  the  Beemiug  want  (rf  precise  pnoctualit)', 
have  obtained,  as  he  might,  an  order  to  stav  all  proceedings  until  thrther  <te- 
&utt,  if  anr.  should  occur  (T/iunloTi  t.  Mar*h.  S  Abb.  893;  14  How.  579; 
Zgnch  v.  Curtningliam,  fl  Abb  04 ;  Hunt  v.  Keteh,  8  ifl.  204 ;  and  see  Broderiek 
■V.  Bmith,  15  How.  534 ;  Fhru  v.  I'irrii.  IS  lit  103 ;  28  Barb.  B9). 

a.  A  tender  of  the  amount  due  upon  a  mortgage,  made  atler  the  daj  on 
which  the  mortgage  nionej  becomes  payable,  and  alter  a  foreclosure  suit  haa 
beea  commence,  will  discharge  ihe  lien  of  tlie  mortgage,  so  as  to  bar  a  suit 
of  foreclosure  Cffijrtmfti  T.  Cody,  21  N.  Y.  543;  reversmg,28Barb,491;B  Abb. 
858 ;  and  eee  Eortrigh  t.  Bhtni,  13  Barb.  424). 

RULE  72.  Jud<jment  for  sale  of  mortgaged  prermaea. 
Surplus  moneys.    Report  of  atJ^. 

Id  everj  judgment  for  the  sale  of  mortgaged  premises,  the  deB- 
oription  and  particular  boundaries  of  the  property  to  be  sold,  so  for 
at  least  as  the  same  can  be  asoertained  from  the  mortgage,  shall  ba 
inserted.  And  unless  otherwise  specially  ordered  by  the  court,  the 
judgment  shall  direct  that  the  mortgaged  premises,  or  so  much  thereof 
as  may  be  safficient  to  raise  the  araonnt  due  to  the  plaintiff,  for  princi- 
pal, interest,  and  costs,  and  which  may  be  sold  separately  without  ma- 
terial injury  to  the  parties  interested,  be  sold  by  or  under  the  direction 
of  the  sheriff  of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  any 
other  party,  may  become  a  purchaser  on  such  sale  ;  that  tha  sheriff 
or  referee  execute  n  deed  to  the  purchaser  ;  that  oat  of  the  proceeds 
of  the  sale,  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of  hia 
debt,  interest,  and  costs,  or  so  much  as  the  purchase  money  will  pay  of 
the  same,  and  that  he  take  the  receipt  of  the  plaintiff,  or  his  attorney  for 
the  amount  so  paid,  and  file  the  same  with  his  report  of  sale  ;  and  that 
the  purchaser  at  anoh  sale  be  let  into  possession  of  the  premises,  on 
production  of  the  deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaeod  premisea, 
under  any  judgment,  shall  be  paid  by  the  sheriff  or  referee  making 
the  sale,  within  five  days  after  tlie  sama  shall  be  received  and  be  as- 
certainable, in  the  city  of  New  York  to  the  chamberlain  of  said  city, 
and  in  other  counties  to  the  treasurer  thereof,  nnlesa  oUierwise 
specially  directed,  snbjeot  to  the  further  order  of  the  court;  and 
every  judgment  in  foreclosure  shall  contain  such  directions,  except 
where  other  provisions  are  specially  made  by  the  court.  No  report 
of  sale  shall  be  filed  or  confirmed,  unless  accompanied  with  a  proper 
Toncher  fur  (ba  surplus  moneys,  and  showing  that  they  have  been 
paid  over,  deposited,  or  disposed  of  in  pursuance  of  tha  judgment. 
The  referee  to  he  appointed  in  foreolosnre  cases  shall  bo  selected  by 
the  Court,  and  the  court  shall  not  appoint  as  eaoh  referee  a  person 
nominated  by  the  party  to  the  action,  or  his  oonnsel. 

h.  Upon  a  refbrence  to  a  master  to  ascertain  the  rights  to  the  surplus  monn« 
on  a  Bale  of  mortgaged  premises,  under  the  proviaioDs  of  the  t3Sth  rule  cX  the 
court  ef  chancery,  Uio  party  proeecuting  the  reference  had  to  produce  before 
the  master  a  certificate  of  the  register,  or  clerk,  with  whom  the  report  was 
died  and  the  surplus  moncj  deposited,  showing  thai  no  notice  of  claim  to  such 
eurplDB  wosannezedlo  thereport  of6ale,and  that  nodaimU)  the  same  liaa 


^dbyGoOgle 


800  BDLBS.  [73. 

been  filed  previoiu  to  tbe  mtty  ^f  the  order  of  reference ;  or  if  cWms  luve 
beeo  filed,  statin;  the  Dames  of  the  cUimanta.  &nd  of  their  solicltofs,  if  an;, 
■ud  tbeir  places  of  residence  (Hulbert  r.  McKay,  B  Pi^ge,  031). 

a.  And  before  the  mssler  proceeded  to  make  hla  report  as  to  mich  sarplm 
moneys,  he  lu>d  to  ascertain,  bf  tbe  proper  cerliflcate  and  other  evidence,  that 
tUl  claiTniuita  uid  other  proper  parlies  had  been  notified  or  Rumiuoaed  to  >t- 
lead  before  him  on  such  reference.  And  the  fact  liiat  auch  certiflcale  and 
evidence  wu  produced  before  him  had  to  tie  stated  in  his  reporL    {I±) 

b.  An  incumbrancer  vho  had  neglm^cd  to  file  a  notice  of  biscULmnponthe 
■urpluB  moneys,  as  prescribed  by  the  l;l6th  rule,  might  go  befnie  tbe  muster 

Sending  the  reference  as  to  such  surplus  and  Qle  hia  claim  with  hiui,  dal;  ver- 
cd ;  and  he  vould  then  be  entitled  to  he  heard  upon  tbe  reference,  as  to  (he 
Talidity  of  such  cMm,  upon  such  equitable  terms  as  to  costs  as  the  master 
should  direct.    {Id.) 

c  Parties  and  other  claimants,  upon  a  reference  to  a  master  to  ascertain 
the  Hghla  to  the  surplui  moneys  upon  a  mortgage  sale,  had  to  verify  their 
claims  in  the  same  manner  as  creditors  cominj  in  under  a  decree  were  requir- 
ed to  do;  and  the  master  might  examine  the  clumants  upon  oath  touching 
their  respectire  claims.    {Id.) 

d.  Where  it  appeared  Ttom  the  master's  report  that  the  proceedings  upon 
tbe  reference  aa  In  surplus  moDeys  was  entirely  exparte,  go  that  no  person  had 
»  right  W  except  to  the  report,  the  entry  of  an  ordcT  mm,  to  confirm  the  re- 
port, mignt  t)e  dispensed  with ;  and  the  special  order  of  the  court  to  confirm 
the  report,  and  to  pay  over  the  suqilua  mnacya  according  to  the  report,  might 
be  entered  together.    (Id.) 

e.  But  in  at!  other  cases,  an  order  niM'  to  confirm  the  report  had  to  be  first 
entered ;  and  a  certificate  of  the  reeister,  or  clerk,  that  such  order  had  become 
abeolute,  had  to  be  produced  upon  the  application  to  the  court  for  an  order  to 
pay  out  such  surplus  moneys  according  to  the  report.    (Jd) 

/.  In  all  cases  of  special  appliCBtioQB  for  orders  to  par  out  moneys  brought 
Into  court,  tlie  pnrty  applying  had  lo  produce  tbe  certificate  of  the  register,  or 
clerk,  with  whom  Ine  money  was  deposited,  showing  the  amouiit  of  the  fund, 
and  the  way  in  which  it  la  invested  ;  and  the  claims,  if  any,  which  have  been 
made  thereon ;  so  that  the  proper  order  may  be  entered  to  enable  the  appU' 
cant  to  obtain  the  fund,    (/il) 

y.  Widow  of  a  deceased  mortgaeor  has  a  riebt  of  dower  In  surplus  {Btydm- 
burgh  V.  A'or&rup,  13  How.  289 ;  Mdtaeuii  t.  Daryet,  17  Abh  256). 

h.  A  creditor  of  the  estate  by  a  snrropite'a  decree  has  priority  over  Iwatees 
in  the  dislribution  of  surplus  on  foreclosure  against  executors  (Clarkti  oow, 
15  Abb.  237). 

i.  On  an  order  distrihuthi|;  surplus  moneys  the  court  may  allow  tbe  parties 
a  sultuhle  compensation  for  costs  and  disbursements,  to  be  paid  out  of  the 
funds  (JV.  r.  Life  Int.  O..  v-  Vanderinll,  12  Abb.  458). 

j.  See  as  to  proceedings  on  reference  as  to  surplus  [^Huttedy.  Dakin,  17 
Abb.  137). 

RULE   73.      ScUa    of  lands  in   thf  city  of  Nevi    Tork. 
Sale  qf  lands  out  of  the  city. 

Where  lands  in  tbe  otty  of  New  Tork  are  sold  under  a  decree,  or- 
der, or  judgment  of  anj  court,  they  shall  be  sold  at  public  vendue,  at 
the  Merchant's  Exchange,  between  twelve  o'clock  at  noon  and  three 
o'clock  in  the  afternoon,  unless  otherwise  specially  directed.  The 
notice  of  the  sale  of  lands,  lying  in  any  of  the  cities  of  this  St«te  in 
which  ft  daily  paper  is  printed,  except  where  a  different  notice  ia  re- 
quired by  law,  or  by  the  order  of  the  court,  shall  be  published  in  one  or 
^  more  of  the  daily  papers  of  that  city,  for  three  iieeks  immediately  pre- 
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vioug  to  the  time  of  sale,  at  least  twice  in  each  week.  When  lands  in  any 
other  part  of  the  State  are  directed  to  be  sold  at  auction,  notice  of 
the  sale  shall  be  ffven  for  the  saine  time  and  in  the  same  manner  a§ 
is  reqaired  by  law  on  sales  of  real  estate  by  sheriffs  on  execution. 

a.  Though  not  neceasary,  il  is  proper  to  insert  the  title  of  (he  action  in  the 
notice  of  lUe  sale  (Bai/  v.  OUner,  6  Pnige,  489). 

b.  On  sales  of  lands  in  the  city  of  Kcw  York,  §apartiii)n,  and  by  the  sher- 
iff, the  notice  must  be  for  six  weeks,  the  statutory  time  (3  R  S.  itSQ,  g  GS;  il). 
S30,  ^  81 ;  ib.  866,  g  H).  Rule  73  bns  no  application  to  such  sales.  That  rule 
applies  only  in  cases  where  there  is  no  time  fixed  by  statute,  as  upon  a  sale  by 
a  bill  filed  to  foreclose  a  mortga^,  or  sales  of  infants'  or  lunatica'  lands,  &c. 
(BODwH«e  V.  McMiOen,  5  How.  818). 

e.  A  notice  of  sale  for  28th  December  published  In  a  daily  paper  on  the 
9th,  13ih,  leih,  19th,  aard,  and  36lh  of  that  monUi  held  to  be  a  notice  publish- 
ed "  for  three  weeks  immediately  previous  to  the  time  of  sale,  at  least  twice  in 
each  week"  (G/tamim-Cain  v.  Dempuy,  23  How.  3.^6 ;  13  Abb.  421). 

d  Notices  of  foreclosure  and  of  sale  of  land  in  Hamilton  County  and  all 
Other  nulices  may  be  published  in  Pulton  County  with  the  same  clfcct  aa  if 
published  in  Hamilton  County.    (Laws  1880,  ch.  297). 

e.  Where  the  day  of  sale  hna  passed  without  any  sale  or  postponement  be- 
ing had,  to  authorize  a  sale  the  officer  having  charge  of  the  sale  must  adrer- 
tise  de  lumo  or  procure  an  order  of  the  court  directing  his  course  of  proceeding 
{BlekneU  y.  Byrnet.  33  How.  488). 

/.  Tiie  proper  method  of  adjoumlni;  a  sale  would  include  the  naming  the 
adJoDmment  day,  but  that  is  not  Indispeu^ble  {La  Rtrge  t.  Van  Wagenea,  14 
How  54).  ^ 

RULE  74.     How  aheriff  is  to  sdl. 

Where  mortgaged  premises  or  other  real  esttite  direoted  to  be  sold, 
consist  of  several  distiaot  lots  or  parcels,  which  can  be  sold  separately 
without  diminishing  the  value  thereof  on  such  sale,  it  shall  be  tho 
duty  of  the  sheriff,  or  other  person  conducting  the  sale,  to  sell  the  sama 
in  separate  lots  or  parcels,  unless  otherwise  specially  directed  bj  the 
court.  But  if  the  sheriff  or  other  person  is  satisfied  the  property  will 
produce  a  greater  price  if  sold  together  than  it  will  in  separate  lots  or 
parcels,  he  may  seU  it  together,  unless  otherwise  directed  in  the  or- 
der of  sale. 

g.  Mortgaged  premises  which  adjoin  and  are  used  together,  may,  in  the  dis- 
cretion of  the  omcer  conducting  the  st^lc,  t>e  sold  together  or  in  parcels ;  and 
His  discretion  will  not  be  intertered  with  by  the  court  ( WhUbeck  \.  Roine,  2S 
How.  403) ;  but  a  resale  was  ordered  in  Wdcott  r.  Sehenek  (23  How.  385 ;  see 
1  Johns.  Ch.  R.  503 ;  7  Abb.  188 ;   17  Abb.  137). 

A.  ^Stipulating  as  to  the  parcels  in  which  premises  are  to  he  sold  ( ^oodraf 
Y.  BuA,  8  How.  117). 

RULE  75.    Mortgage  muat  ie  filed  or  recorded. 

Whenever  a  sheriff  or  referee  sells  mortgaged  premises,  under  a 
decree  or  order  or  judgment  of  the  court,  it  shall  be  the  duty  of  the 
plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to  file  such  mort- 
gage in  the  office  of  the  clerk,  nnless  such  mortgage  has  been  duly 
proved  or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded  ;  in 
which  case,  if  it  has  not  been  already  done,  it  shall  be  the  duty  of  Iho 
plaintiff  to  cause  tho  same  to  be  recorded,  at  full  length,  in  the  ooaotj 
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or  oonndea  whore  tho  laaii  bo  aold  are  Bituited,  before  &  deediseze- 
cnted  to  the  porchaser  on  the  sale  ;  the  expense  of  which  filing  or  re- 
eordinK,  and  the  entry  thereof,  shall  be  allowed  in  the  taxation  of 
costs  ;  and  if  filed  with  tbe  clerk,  he  shall  enter  in  the  minntes  the  fil- 
ing of  BDch  mortgage,  and  the  time  of  filing.  Bat  this  rule  shall  not 
estcnd  to  an^  case  where  the  mortgage  appears,  bj  the  pleadings  or 
proof  in  the  suit  commenced  thereon,  to  have  been  lost  or  destrojed. 

RULE   76.     Claims  for  surplui  monet/. 

On  filiDg  the  report  of  the  sale,  anir  party  to  the  snit,  or  mnj  per- 
son who  bad  a  lien  on  the  mortgaged  premises  at  tbe  time  of  the  Bale, 
upon  filing  with  tbe  clerk  where  the  report  of  sale  is  Sled,  a  notice, 
stating  that  he  is  entitled  to  ancb  surplus  moneys  or  some  part  there- 
of, and  the  nature  and  extent  of  hia  claim,  may  have  an  order  of  re- 
ference, to  ascertun  and  report  the  amount  due  to  him,  or  to  any 
other  person,  which  is  a  lien  upon  snob  surplns  moneys,  and  to  ascer- 
tain  the  priorities  of  the  t>everal  liens  thereon  ;  to  the  end  that,  on 
the  coming  in  and  ooDfirmaiion  of  the  report  on  such  reference,  such 
further  order  may  be  made  for  the  distribntion  of  sach  surplns  mo- 
neys as  may  be  jnst.  Erery  party  who  appeared  in  the  cauae,  or 
who  shall  have  filed  such  notice  with  the  clerk,  previons  to  the  entry 
of  the  order  of  reference,  shall  be  entitled  to  lerTiee  of  a  notice  of  the 
application  for  the  reference,  and  to  attend  on  such  reference,  and  to 
the  usual  notices  of  subsequent  proceedings  relative  to  such  snrplas. 
But  if  snob  claimant  has  not  appeared,  or  made  his  claim  by  an  at- 
torney of  tiiis  court,  the  notice  may  he  served  by  putting  the  same  in- 
to the  post-office,  directed  to  the  claimant  at  his  place  of  residence,  as 
Stat«d  in  tbe  notice  of  his  claim. 

0.  On  a  reference  in  a  foreclosure  suit  nnder  rule  TO,  the  lieng  referred  to  In 
tlie  rule  are  those  which  subject  tlie  estnte  to  be  sold  under  execution,  without 
any  further  intervention  of  the  court.  Claims,  however  equitable,  which  are 
not  mRtnred  Into  liens  under  which  tbe  property  can  be  charged  lii  execution, 
and  Bold  without  further  ai^udication,  cannot  ho  taken  into  consideration  bj 
the  referee  {King  v.  Wat,  10  How.  333 ;  see  SeisM  v.  Read,  6  How.  278 ;  Buk- 
tnan  t.  GibU,  S  Paige,  fill). 

b.  "  As  I  understand  the  rule  [Rule  TS,]  it  was  intended  that  tbe  plaintiff 
abould  have  the  same  right  to  present  and  establish  a  claim  to  the  surplus 
moneys  as  a  defendant  in  a  foreclnanre  suit  or  any  other  person"  (Harris,  J. 
Field  T.  HaKk/itiril,  fl  How.  7S).  Tbe  conipiainant  in  a  foreclosure  suit,  is  not 
required  u>  establish  t>efbrehand  all  the  claims  he  may  have  upon  the  mort- 
gagt-d  premises,    (/i.) 

e.  Junior  mortgage  has  priority  over  Judgments  {Brvtetler  t.  Orvpu,  4  How. 
219 ;  TaUman  r.  IhrUs.  I  Barb.  330 ;  Samin  r.  Baf,  1  Barb.  432). 

d.  Purchasers  at  a  sale  on  execution  have  priority  over  Junior  judgments 
on  which  no  sale  has  been  had  {S/itpard  v.  (/And,  4  Barb.  12S). 

a.  A  eubsequent  incumbrancer  has  claim  upon  tbe  suiplos  money,  arising 
ttom  a  sale  under  a  statute  ibrecloBure  of  which  he  had  no  notice  ( Wiatlov  t. 
JtcCaU,  82  Barb,  241). 

LA  prior  juc' 
;quent  jndc 
81  Barb.  290). 

g.  Unregistered  mortgage  has  priority  over  a  subiequaot  Judgment  (Tkomai 
■w.  Etiicfi,  80  Barb.  269). 
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0.  Under  a  geaeral  power  an  attorasT  in  bet  tOBj  receire  sorplaa  money 
{BaaiaTta  ?.  Ayre»,  4  How.  223). 

6.  An  attome?  who  receives  surplus  money,  and  pays  it  oyer  to  his  client  la 
not  liable  to  any  person  hsvine  claims  on  such  surplus  (Oattigan  t.  Ifewlaitd, 
la  Barb.  456). 

e.  XTDBUcceBaful  claimants  of  surplus  money  may  be  chMiged  with  the  coet* 
occasioned  by  tbeii  clum  {Lauton  v.  Hiffer,  11  Bait.  850). 

d.  Liens  existing  on  tlie  premisea  at  tbe  time  of  the  sale  are  transfened  to 
the  surplus  {AveriU  v,  LoudiM,  S  Barb.  471). 

KULE   77.     Partititm  of  lajids  held  in  common. 

Where  Beveral  tracts  or  parcels  of  land  lying  witiiin  this  State  are 
owned  by  the  same  persons  in  oommon,  no  separate  action  for  the  par* 
titioa  of  a  part  thereof  only  shall  be  brought,  witboat  the  consent  of 
all  the  parties  interested  therein ;  and  if  brought  without  saoh  con- 
sent, the  share  of  the  plaintiff  may  be  charged  with  the  whole  costs  of 
the  proceeding.  And  when  infants  are  interested,  ibn  petition  sbail 
etate  whether  or  tkot  the  parlies  own  any  other  lands  in  common. 

RULE  78.  Referenoe  ca  to  title  where  no  defence 
interpo8i:d. 

Where  the  rights  and  interests  of  the  aeyeral  parties,  as  stated  in 
the  complaint,  are  not  denied  or  controverted,  if  any  of  the  defend- 
ants are  infants  orabsentees,  or  unknown,  the  plaintiff,  on  an  affidavitof 
the  fact,  and  notice  to  such  of  the  parties  as  have  appeared,  may  apply 
at  a  special  term  for  an  order  of  reference,  to  take  proof  of  the  plnia- 
tiff'a  title  and  interest  in  tlie  premises,  and  of  the  several  matters  set 
forth  in  the  bill  or  petition  ;  and  to  ascertiin  and  report  the  rights 
and  interests  of  the  several  parties  in  the  premises,  and  an  abstract 
of  the  conveyances  by  which  the  same  are  held. 

RULE   79.     Ofder  for  reference.     Sate  in  partition. 

Where  the  whole  premises  of  which  partition  is  sought,  are  so  cir- 
comatanced  that  a  partition  thereof  cannot  be  made  without  great  pre- 
judice to  the  owners,  due  regard  being  hud  to  the  power  of  the  court 
to  decree  compensation  to  be  made  for  equality  of  partition,  and  to 
the  ability  of  the  respective  parties  to  pay  a  reasonable  compeasation 
to  produce  such  equality,  or  where  any  lot  or  separate  parcel  of  the 
premises,  which  will  exceed  in  valne  the  share  to  which  either  of  the 
tenants  in  common  may  be  entitled,  is  so  ci  room  stance  d,  the  plaintiff, 
npon  stating  the  fact  in  the  affidavit  which  is  to  be  filed  for  ub  par' 
poao  of  obtaining  an  order  of  reference  under  the  next  preceeding 
rule,  may  have  a  further  provision  inserted  in  such  order  of  refer- 
ence, directing  the  officer  or  person  to  whom  it  is  referred,  to  inquire 
and  report  whether  the  whole  premises,  or  any  lot  or  separate  parcel 
thereof,  arc  so  circumstanced  that  an  actual  partition  cannot  be  made  ; 
and  that  if  ho  arrives  at  the  oonoluaion  that  the  sale  of  the  whole 
premises,  or  of  any  lot  or  aeparate  parcel  thereof,  will  be  necessary, 
that  he  specify  the  same  in  his  report,  together  with  the  reasons 
which  render  a  sale  neoeasary  ;  and,  in  such  a  ease,  that  he  also  as- 
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eertaiD  and  report  whether  any  ornditor,  not  %  part;  to  the  unit,  has  a 
■pecifio  lien,  bj  mortgage,  devise,  or  otherwise,  upon  the  nadiTided 
■Dare  or  interest  of  any  of  the  parties,  in  that  portion  of  the  premises 
which  it  is  neoeBSvy  to  sell ;  and  if  he  finds  that  there  is  no  snch 
speoifio  lien  in  fayor  of  any  person  not  a  party  to  the  suit,  thit  he 
further  inquire  and  report  whether  the  ondiTided  share  or  interest  of 
any  of  the  parties  in  the  premisea  is  subject  to  a  general  lien  or  in- 
cuiubranae,  by  judgment  or  decree  ;  and  that  he  ascertain  and  report 
the  amount  due  to  any  party  to  the  suit  who  has  either  a.  general  or 
specific  lien  on  the  premises  to  be  sold,  or  any  part  thereof,  and  the 
amount  due  to  any  creditor,  not  a  party,  who  haa  a  general  lien  on 
any  undiTided  share  or  interest  therein,  by  judgment  or  decree, 
and  who  shall  appear  and  establish  his  claim  on  such  reference.  He 
shall  alao,  if  reqaested  by  the  parties  who  appear  befurs  him  on  snch 
reference,  ascertain  and  report  the  amoiint  due  to  any  creditor,  not  a 

Earty  to  the  aait,  whioh  is  either  a  Mpeoific  or  general  lien  or  incum- 
ranee  upon  all  the  shares  or  interests  of  the  parties  in  the  premises 
to  be  sold,  and  which  would  remain  as  an  incumbrance  thereon,  in 
the  hands  of  tho  purchaser  ;  to  the  end  that  snch  directions  may  be 
girea  in  relation  to  the  same,  in  the  decree  for  the  sale  of  the  prem- 
ises, as  shall  be  most  benefioial  to  all  the  parties  interested  in  the 
prooeeds .there of  on  such  sale. 

RULE   80.     Slai/in^  sale  in  foreclosure  or  partition. 

No  order  to  stay  a  sale  under  a  judgment  in  partition  or  for  tho 
foreolosure  of  a  mortgage,  shall  be  granted  or  made  by  a  judge  oat 
of  court,  except  upoa  a  notice  of  at  least  two  days  to  Vno  plaintiff's  at- 

BtJLE  81.  Moiieya  hrottght  into  court  to  he  paid  to 
county  treasurer,     Wkere  deposited. 

All  moneys  brought  into  court  by  order  of  this,  or  any  other  conrt, 
shall  be  paid  to  the  county  treasurer  of  the  county  in  which  the  action 
is  triable,  unless  the  court  shall  otherwise  direct.  And  all  bonds, 
mortgages,  and  other  secarities  upon  real  estate,  heretofore  required 
to  be  taken  in  the  name  of  the  clerk  of  the  court  of  appeals,  shall,  ex- 
cept as  otherwise  prorided  by  law,  be  taken  to  the  treasurer  of  the 
ocunty  where  such  fund  belongs,  or  anch  other  county  treasurer  as 
this  coart  shall  direct.  And  all  moneys  received  by  the  county 
treasurer,  under  and  by  virtue  of  any  Uw  vesting  him  with  the  fnnds 
or  securities  belonging  to  any  of  the  suitors,  ia  any  court  of  this 
State,  shall  be  deposited  by  the  said  county  treasurer,  in  his  name  of 
office,  in  the  New  York  Life  iDBuranco  and  Trust  Company,  the 
United  States  Trust  Company,  or  in  such  bank,  or  trust  compauy,  as 
the  court  for  the  district  shall  from  time  to  time  direct,  as  a  deposit 
bank,  unless  the  order  or  judgment  under  whioh  snch  moneys  are 
brought  into  court,  shall  direct  such  moneys  to  be  deposited  in  some 
other  bank  or  oompanj. 
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o.  Ab  to  the  melhod  of  InveaUnz  moneys  In  conn  on  bond  and  mortira^ 
ftnd  of  ascertdning  tbe  BufQciencj  of  tbe  eecuritf,  see  ff/wn  t.  Ward  (1  Barb. 
21). 

b.  The  chftmberlaln  of  the  dty  of  New  Yoric  ia  Uie  cooDtv  tteasorer  thereof 

<i  R.  s.  870,  §  wy 

KTJLE  S'i.  Aooounts  of  county  treasurer.  County 
treasurer  to  report  annually. 

The  acoonotH  of  the  ooQDt;  treaanrera,  irith  respect  to  moneys  or 
aecnrities  received  by  them  under  the  foregoing  rule,  or  by  Tirture 
of  any  order  of  any  court  of  this  State,  with  the  banks  and  other  com- 
panies,  in  which  moneys  are  directed  to  be  deposited,  aball  bo  kept 
in  saoh  manner,  that  in  the  cash  books  of  the  hanks  and  other  compa- 
nies, and  in  the  bank  hooka  of  the  said  treaaarera,  it  ghall  appear  in 
what  particular  suit,  or  on  what  aocouat,  the  several  items  of  money 
oredited,  or  charged,  were  deposited,  or  paid  out.  The  said  oonnty 
treasurer  shall,  at  the  first  general  term  of  this  court,  for  the  district 
in  which  such  treasurer  resides,  in  each  year,  make  a  report  to  said 
court,  containing  a  statement  of  bis  accounts,  and  of  the  funds  and  se- 
curities under  his  control,  oa  the  first  day  of  January,  which  state- 
ment shall  show  the  amount  in  his  hands,  uninvested,  and  the  times 
when  received,  and  the  snit  or  matter  in  which  the  same  was  paid  in, 
constituting  the  balance  in  deposit  in  banks,  and  other  companies; 
and  also  all  stocks,  bonds,  and  mortgages,  and  other  investments,  for 
the  benefit  of  suitors  or  otherwise.  The  court  to  which  such  report 
shall  be  made,  shall  cause  the  same  to  examined  by  some  suitable 
and  proper  person,  to  be  appointed  by  them.  The  person  so  ap- 
pointed shall  forthwith  proceed  to  examine  the  account  and  state- 
ment, with  tbe  accounts  in  banks  and  in  other  companies,  and  with 
the  accounts  and  securities  in  the  office  of  suoh  treasarer.  He  shall 
have  the  power  to  summon  witnesses  before  him,  if  necessary,  to  be 
examined  with  respect  to  suoh  accounts.  He  shall  report  whether 
such  accounts  have  been  correctly  kept,  and  are  truly  stated ;  and 
shall,  on  or  before  the  first  day  of  the  next  ensuing  general  term  in 
such  district,  deliver  to  the  court  of  such  district,  by  which  he  shall 
}>o  appointed,  or  one  of  the  jnsticeB  thereof,  his  report  upon  the  mat- 
ters BO  referred. 

RULE  83.  Orders  for  paying  moneys  out  of  ceurt.  Ao- 
counts  with  Trust  Companies. 

Orders  upon  the  banks  or  other  companies  for  tbe  payment  of  mo- 
neys out  of  court,  shall  be  made  pavable  ta  the  order  of  the  person 
entitled  thereto,  or  of  bis  atlorcey  duly  anthorised,  and  shall  specify 
in  what  particular  suit  or  on  what  account  the  money  ia  'to  be  paid 
out,  and  the  time  when  the  order  authorizinz  such  payment  was  made. 
When  moneys  arc  deposited  in  the  New  York  Life  Insurance  and 
Traat  Company,  or  the  United  States  Trust  Company,  to  the  credit 
of  the  county  treasurer,  the  entry  of  such  deposit,  both  in  the  books 
of  the  coiupnny  and  in  the  accounts  of  the  county  treasurer  with  the 
company,  shall  contain  a  short  reference  to  the  title  of  the  caoM  or 
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Bwttor  in  which  raoh  deposit  is  AitteieA  to  bo  nude  ;  ud  apecifjing 
also  the  time  from  whiob  the  interest  or  uenmolatioa  on  sDch  deposit 
is  to  oommenoe,  where  it  does  not  commeaoe  from  the  dite  of  snch 
deposit.  The  seoretkry  of  the  comp&oj  shall  tnasmit  to  the  jostiees 
holding  the  first  general  teru  for  the  &rst  district,  in  Jannary  in  each 
year,  a  statement  of  Ihe  accounts  of  the  esid  cooDty  treasurer  ;  and  to 
the  justices  holding  the  first  general  term  in  the  other  districts,  a 
statement  of  the  accouats  of  tbe  county  treasarer  in  each  district ; 
showing  the  amounts  standiog  to  bis  credit  on  the  first  dar  of  Jann- 
ary,  including  the  interest,  or  aconraulBtiati,  on  the  sams  deposited  to 
the  credit  of  each  cause  or  matter.  In  everj  draft  upon  the  Xrost 
Company  by  the  county  treasurer,  for  moneys  deposited  with  the 
lud  company,  or  for  the  interest  or  accumuiation  on  such  moneys, 
tbe  title  of  tbe  cause  or  matter  on  account  of  which  the  draft  is  made, 
and  the  date  of  the  order  authoriiing  snob  draft,  shall  be  stated  ;  and 
tbe  draft  shall  be  mide  payable  to  the  order  of  the  perfon  or  pcraons 
entitled  to  tbe  money,  or  of  bis  or  tbeir  attorney,  who  is  named  in  the 
order  of  the  court  authorising  such  drift.  And  to  anthoriie  the  payee 
or  indorsee  of  snch  draft  to  receive  the  money  thereon  from  the 
Trust  Company,  tbe  same  shall  be  acoompanied  by  a  certified  copy 
of  the  order  of  the  court  authoriiing  suoh  draft,  connteraigned  by  the 
justice  by  whom  such  order  was  made.  But  where  periudioal  pay- 
ments are  directed  to  be  loade  out  of  a  fund  deposited  wiih  such  com- 
pany, the  delivery  b>  tho  secretary  of  tbe  company  of  one  copy  of  the 
order  authorising  the  seveal  payments,  shall  be  sufficient  to  auUioriae 
tbe  payment  of  subsequent  dratts  in  parsuanoe  of  such  order. 

RULE  81.  Ofoga  aam,  in  payment  of  life-eslatea, 
Koxo  ascertained. 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or  in 
dower,  is  entitled  to  the  annnal  interest  or  income  of  any  sum  paid 
into  court  and  invested  in  permanent  securities,  snch  party  shall  be 
charged  with  tho  expense  of  investing  such  sum,  and  of  receiving 
and  paying  over  the  interest  or  income  thereof;  but  if  such  party  is 
willing  and  consents  to  accept  a  gross  sum  in  lieu  of  such  annnal 
interest  or  income  for  life,  the  same  shall  be  estimated  socording  to 
the  then  value  of  an  annuity  of  six  per  cent,  on  the  principal  sum, 
during  the  probable  life  of  snch  person  according  to  tiie  Portsmouth 
or  Northampton  Tables. 

BULE  85.  Fees  on  eveouti-ng  commission  of  lunacy. 
Committee  may  pay  taxed  coats. 

On  the  execution  of  a  commiision  of  lunacy,  &c.,  the  commisaionera, 
for  every  day  they  are  necessarily  employed  in  hearing  the  testimony 
ud  taking  the  inquisition,  shall  be  entitled  to  the  same  allowance 
which  is  made  by  law  to  commissioners  to  make  partition  or  ad- 
measure dower.  And  for  drawing  the  inquisition  and  process  and 
serving  notices,  when  no  attorney  13  employed,  they  shall  have  tho 
fees  to  which  an  attorney  would  be  entitled  for  the  same  services. 
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The  conmiUee  of  a  lanatio,  idiot,  or  drunkard,  may  pay  to  the  peti. 
tioner  on  whose  application  the  oommiseion  was  issued,  or  to  bia 
attorney,  the  costs  and  expenses  of  the  application  and  of  the  snbse< 
qnent  prooeediags  thereon,  inoluding  the  appointment  of  the  coin< 
tnittee,  and  without  an  order  of  the  court  for  the  payment  thereof, 
when  the  hill  of  sach  coatB  and  expenses  has  been  duly  taxed  and 
filed  "with  the  clerk  in  whose  office  the  appointment  of  snch  aommittee 
is  entered  ;  provided  the  whole  amount  of  such  coats  and  expenses 
does  not  exceed  fifty  dollars.  But  where  the  costs  and  expenses 
exceed  fifty  dollars,  the  committee  shall  not  be  at  liberty  to  pay  the 
same  oat  of  the  estate  in  his  bands,  withottt  a  special  order  of  the 
oonrt  directing  snob  payment. 

a.  If  an  action  is  brought  against  tbe  committee  of  a  lunatic,  for  a  cause  of 
action  which  might  have  been  settled  on  a  summa^  applicntlon,  tlie  plaintiff 
will  not  be  allowed  his  ooata  (Oulnn  v.  OrywrM,  1  Batb.  Ch.  R  49 ;  and  Code, 
g§  300,  308). 

b.  The  court  has  no  Jurisdiction  to  appoint  a  committee  of  a  lunatic,  or 
order  a  sale  of  his  property,  upon  petition  of  his  friends  and  relatiTes,  before 
a  commission  of  lunacy  haa  been  issued  and  returned  (Be  Payn,  8  How, 
220). 

e.  As  lo  the  form  of  the  finding  (lb  Mcuon,  1  Barb,  486).  The  inquisition  is 
oniy  presumptive  evidence  of  incE^>acitv  aa  respects  transactions  pnor  to  tbe 
takmg  such  mqulsition  (Be  Pattmtai^  4  How,  34). 

d.  New  (rial  on  writ  cU  lunatico  tnguirendo,  T^xmft  com  (9  Abb.  211). 

B.  The  inquisiiion  will  not  be  set  aside  for  mere  irregularity  if  there  is  no 
doubt  of  ibe  lunacy  (Zanionw's  MM,  32  Barb.  122  i  11  Abb.  SIS).  Who  maybe 
committee,    [Id.) 

f.  Effect  of  findmg  a  por^  a  lunatic  upon  his  acts  and  contracts  (Be  FMer- 
mm,  4  How.  84). 

f.  As  to  the  costs  and  proceedings  generally,  see  Be  Clapp  (20  How.  3SS). 

KULE  86.  Adionfor  divorce  or  separation.  Complaint 
for  divorce. 

When  an  action  is  bronght  to  obtain  a  divoroe  or  separation,  or  to 
declare  a  marriage  contract  void,  if  tbe  defendant  fail  to  answer  thfl 
complaint,  or  if  the  facts  charged  in  the  complaint  are  not  denied  in 
tbe  answer,  the  court  to  which  application  is  made  for  judgment, 
shall  order  a  reference,  to  take  proof  of  all  the  material  facts  charged 
in  the  complaint. 

The  court  shall  in  no  ease  order  the  reference  to  a  referee  Domi- 
nated by  either  part;^. 

And,  when  the  action  is  for  a  divorce  on  tbe  ground  of  adultery, 
unless  it  be  averred  in  tbe  oomplaint  that  tbe  adnltery  charged  was 
committed  without  the  consent,  oonnivanoe,  privity  or  procurement 
of  the  plaintiff — that  five  years  have  not  clasped  since  the  discovery 
of  the  fact  that  such  adultery  bad  been  committed — and  that  tbe 

Slaintiff  has  not  voluntarily  oohabitcd  with  the  defendant  since  sncb 
iscovery—- and  also  where,  at  the  time  of  the  offence  charged,  the 
defendant  was  living  in  adulterous  intercourse  with  the  person  with 
whom  tbe  offense  is  alleged  to  have  been  committed — that  five  years 
have  not  elasped  since  the  commeooement  of  Boch  adulterous  inier- 
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eoane  was  diawTared  b;  the  plaintiff;  and  tha  ootnplaint  oonUining 
meli  ftTermenta  be  verified  hj  the  tMh  of  the  pUintiff  in  tha  manner 
fraaeribed  by  the  157th  Beation  of  the  oode,  judgment  shall  not  ba 
rendered  for  the  relief  demanded  nntil  the  plaintiff's  affidavit  be 
produeed  atating  tJie  above  faeta. 

a.  The  (act  that  a  man  represented  himself  aa  a  widower,  he  bung  in  fhct  a 
dlrcHced  hiuband,  la  not  a  ground  for  a  divorce  [Clarke  v.  OlarJ^,  11  Abb. 

k  As  to  proceedlnga  In  action  for  divorce,  aee  o[unlon  of  Hon.  XnmfHoff' 
man,  aa  referee,  pt^Eabed  17  Abk  4B. 

e.  Domicile  of  wife— veone  of  action  (aea  Tenet  v.  Vmee,  15  How.  407  ;  id. 
076,  rule). 

d.  Conqitalnt— Where  the  complaint  in  an  action  for  divorce  demands 
Jodgment  for  a  aapantion  from  bed  and  board  (br  ever,  wiifaont  asking  any 
othu  relief  or  for  relief  generally,  and  the  all^atioua  of  the  com[Maint  an 
not  inch  aa  entitle  the  plaintiff  to  the  relief  demanded,  if  the  defendant  de- 
murs to  the  complaint  foe  not  staling  &cla  aufQcient  to  constitute  a  caiue  of 
action,  the  demurrer  must  be  allowed,  although  the  beta  ets,ted  arc  such  aa 
woold  enUtle  the  plaintiff  on  a  proper  prayer  to  a  judgment  declaring  the 
marriage  contract  void  ( Wilton  v.  Wallm,  32  Barb.  303 ;  20  How.  347). 

«.  On  a  complaint  demanding  a  separation  from  lied  and  btwrd,  there  being 
no  answer,  a  decree  declaring  tlie  marriage  contract  void  ia  unauthorized 
(JiuHt.,  11  Abb.  381). 

/  In  an  action  for  a  limited  divorce  for  cruelty,  the  plaintiff  could  not  also 
complain  for  adultory,  and  astc  a  decree  dissolving  Uie  marriage  contract,  if 
the  adultery  should  be  proved,  see  5nuti  v.  Smith  (4  Paige,  02). 

g.  A  complaint  in  an  action  for  a  separation  flrom  bed  and  board,  wtiidi 
doea  not  sfMdiy  particnlsriy  the  circumstances  relied  upon,  with  dates  and 
placea  with  reaaouable  certainty,  ia  bad  on  demurrer  (Anon.,  11  Abb.  291;  and 
•ee  H^  V.  .^ds,  4  Suid.  633). 

A  In  an  action  for  an  absolute  divorce  for  adultery,  the  complaint  shonld 
alltge  that  the  discovery  of  the  plaintiff's  criminality  took  place  within  a  <xr- 
iain  time  tMfon  the  commencement  of  the  action  iZorkowM  v.  ZorlcaatU,  9/1 
How.  37).    An  error  in  the  date  may  be  disregarded.    {I±) 

i.  In  an  action  for  a  divorce  on  the  ground  of  adultery,  an  order  of  reference 
an  the  default  of  the  defendant  to  answer  will  not  be  made  where  the  com- 
plaint contiuns  no  speciflcalion  of  the  peiaon  with  whom,  or  the  place  where, 
the  oflbnae  was  committed  (i/JKb  v.  Hydt,  4  Bsnd.  833). 

J.  An  allegation  that  the  defendant  in  November  IBSl,  committed  the  oBense 
In  the  mty  of  New  York,  with  a  female  whose  name  is  unknown  to  Uie  plain- 
lifT,  and  the  particular  circumstancee  of  which  are  unknown  to  the  plnintiK 
wUl  not  suffice.    (/».) 

iL  If  tlie  person  be  unknown,  the  complaint  should  state  particularly  the 
place  where  the  offense  occurred,  as  at  a  nouse  specified,  or  tbe  like.    (lb.) 

I,  Alimony — Bxpenaea  of  proaecntlng  or  defending  aotloiL — Where  the 
ivife  is  the  defendant  In  a  bill  Hied  byherbusband,  for  a  divorce  on  the  ground 
of  adultery,  she  is  entitled  to  the  means  of  defence  ss  well  ss  of  support  during 
the  pendency  nf  the  suit.  And  unless  she  has  means  of  her  own,  the  hueb^d 
may  be  ordered  to  furnish  her  the  means  of  obtaining  a  fair  and  imparUal 
trial,  as  well  as  providing  for  her  sub^stence.  Before  final  decree,  however, 
the  court  should  Interfere  with  the  huslwnd'a  property  with  great  cantion. 


and  deal  it  out  to  the  wife  much  more  sparinely  than  It  would  lie  proper  ti 
do  after  the  termination  of  the  sulL  And  if  the  wife  has  sufficient  property 
in  her  hands  to  defray  (he  expenses  of  the  nult,  and  lo  support  berSf  If  pend- 


ing tlie  UUgadon,  the  husband  should  not  be  ordered  personally  to  advance 
any  thing  more  tmtU  that  property  shall  be  exhauated  ( Jfbrrril  v.  J/i^tvO,  3 
Barb.4P^ 
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a.  A  referee  appointed  to  heu  and  determine  an  action  for  a  limited  dlrorce, 
may  provide  In  hie  decision  for  the  allowance  to  the  vife  for  m^ienonce 
(SAM  T.  BiMa,  17  Abb.  31). 

b.  A  motion  for  alimony  tnay  be  made  on  affldavlta  alone,  and  before  a  copy 
of  the  complaint  hA8  been  served.  But  m  such  cbbb  the  affidavits  must  all^e 
in  substance,  all  the  &ctH  necessary  to  make  a  good  complaint  [FAi'tTitf^  v. 
WhAnes.  33  How.  175). 


e.  Upon  a  reference  h>  inquire  and  ascertain  i^e  amount  wklcb  should  be 
Allowed  to  a  wife  for  maintaining  a  suit  for  divorce,  and  fur  support  of  her- 
eelf  and  child  meanwhile,  it  la  not  necesaary  that  slie  prove  her  case  upon  the 
merits ;  and  proof  of  her  misconduct  is  admissible  only  to  sUuw,  that  it  was  so 
glaring  that  no  aid  should  be  nven  her  to  prosecute  the  suiL  The  delav  of 
the  wife  in  prosecuting  her  suit,  will  be  a  ground  for  discontinuing  the  allow- 
ance (Pbwfcr  V.  Paaler,  A  Abb.  411). 

d.  If  wife  denies  charge  of  adultery  on  oath,  she  is  entitled  to  alimony  |wn- 
dente  ^  and  to  a  counsel  fee  (EaOack  v.  EaUock,  4  How.  160). 

t  Poverty  of  husband  not  an  answer  to  the  application.    (7tf.) 

/  Wbere  on  the  motion  of  a  plaintiff's  wife  for  alimony,  the  papers  present 
a  case  of  serious  doubt  of  her  ultimate  siicccess,  the  motion  will  be  denied 
iCarpenUr  v.  Carpenter,  19  How,  536). 

g.  Alimony  and  allowance  for  defence  will  not  be  granted  to  a  wife  who 
b  shown  to  oe  living  in  open  adultery,  although  she  may  by  her  answer, 
deny  the  adoltery  charged  in  the  complaint  (ClrifSn  y.  GriMn,  23  How.  189 ; 
21  How.  864). 

A.  As  to  misconduct  of  wife  after  the  decree  see  Fbreit  v.  Pbreal,  B  Abb.  a89> 

i.  Where,  pending  an  action  in  a  foreign  state  by  the  husband  for  divorce, 
the  wife  commenced  an  action  for  divorce  in  this  state,  it  not  appearing  that 
I^  the  law  of  such  foreign  stale  a  divorce  could  be  granted  to  the  defendant 
In  the  action  in  that  state,  held  that  the  pendency  of  the  suit  iu  the  foreign 
state,  was  not  a  reason  for  denying  alimony  lo  tliQ  plaintiff  in  her  suit  in  tbis 
state  ( Whitney  v.  WhUiuiy,  32  How.  175). 

j.  The  rule  as  to  payment  of  alimony  is,  tliat  tbe  same  is  to  be  paid  up  to 
the  entry  of  the  Anal  judgment  even  if  the  decision  on  the  trial  ia  adverse 
to  the  wilb  {Mtnuri^T.  Mumsritf,  15  Abb.  187). 

k.  In  caae  of  an  appeal  by  the  wife  IWim  tbe  judgment^  tbe  order  for  ali- 
mony does  not  coaUnne,  but  a  motion  may  be  made  to  contmue  the  alimony. 

I.  An  order  denying  or  granting  a  motion  for  allmonT  or  an  allowance  for 
expenses  of  the  action,  in  an  action  for  divorce  for  adultery,  is  discretionary 
and  is  not  appealable  {Oriffln  v.  Oriffln,  23  How.  180 ;  and  see  McDonou^h  v. 
ilcDoneagh,  28  How.  1S3 ;  IdoiarUf  v.  Morwrief,  10  Abb.  813). 

m.  Where  the  wife  has  a  judgment  in  her  favor  for  a  separation  ft'om  bod 
and  board  for  ever,  and  In  which  judgment  she  is  allowed  a  sum  in  ^ross. 
declared  to  be  in  full  satiabclion  lor  her  support  and  all  alimony,  such  judg- 
ment ia  a  bar  to  the  wife's  chiim  for  alimony  in  an  action  by  the  husband 
for  a  divorce  on  tbe  ground  of  adultery,  but  It  is  not  a  bar  lo  licr  claim  fur 
an  allowance  to  defend  the  action  \,Mij)onough  v.  UcDiinough,  2S  How. 
108). 

n.  Where  the  piaintilTs  wife  is  defeated  in  her  action  the  husband  is  not 
liable  to  her  attorneys  ibr  the  coste  of  prosecuting  the  action  (Sfteton  v.  Pen- 
dUton.  18  Conn.  R  417 ;  Wing  v.  Surlimt,  15  Verm.  R  807 ;  Dormy  v.  Ooade- 
note.  Wright's  (Ohio)  R.  120).  And  where  pending  a  suit  by  a  wife  for  divorce 
ahe  and  her  husband  become  recondted  and  settle  tbe  action,  tlic  hu!>baitd  is 
not  liable  to  the  attorneys  of  the  wift  for  the  coats  (Plu3ipi  v.  Sitivnom,  SO 
How.  842;  11  Abb.  287). 

0.  Proof  of  mairlage  and  retddeuca. — In  aclions  for  divorce,  proof  of  raar- 
Tiage  and  the  residence  of  the  parties,  is  as  material  as  proof  of  the  adulicir 
(ft  Paige,  S89i  7  0.  68&i  8  £dw.  Ch.  R.  877  i  6  How.  398). 
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a.  Hwriaga  In  a  fbrdn  coonttr  how  rrored  (IFiubH  t.  VjmImb,  <  Abtx. 
A.  CiiMl  and  '*■'"—'»"  tieabnttnt. — What  amoanU  to  cruel  and  inhuman 


treatmeat  iwAitjiag  a  limited  divorce  {BiAin  v.  Bi/tin,  IT  Abb.  30 :  CoiJciia  j. 
GmMn,  IT  Abb.  20,  note  /  F.  v.  P.  24  How.  197). 

c.  Judgmont  on  rsfcr«e'B  report, — JcdEicent  may  be  entered  on  the 
report  of  a  referee  In  an  action  for  a  Uraite'l  aivorce,  without  any  application 
to  tlie  court  to  conflrm  the  report  (BJtin  t.  Billia,  17  Abb.  21). 

A  VacatlnK  indgmotrt. — A  Judnnent  of  divorce  may  be  TBcated  for  iireg- 
ularilj,  aflecting  the  JurlsdictinD  of  the  person,  even  ailer  the  prevallio;  partj 
has  maniod  a^in,  but  IhLi  will  be  done  wilh  caution  (Wortman  y.  Wmitnan, 
17  Abb.  66 ;  and  tee  Singer  r.  Singer,  17  Abb.  66,  noU). 

€.  An  order  of  the  New  York  common  pleas  denjing  a  motion  Ibr  leave  to 
come  in  and  answer  after  1  adgment  taken  for  want  of  an  answer,  is  appealable 
without  any  certificate  {SeQuia  v.  Caee,  9  Abb.  ISO). 

UTILE  87.     Reference  in  auii  to  annul  marriage. 

To  obtain  an  order  of  referenoe,  if  the  complaint  seeka  to  annul  a 
marriage  on  the  gronnd  tliat  the  party  wis  nnder  the  age  of  legal  eon- 
sent,  an  affidavit  mnat  be  prodaced  showing  that  the  parties  thereto 
have  not  freely  cohabited  for  any  time  as  husband  and  wife,  after  tb« 
plaintiff  had  atlained  tho  age  of  consent.  If  the  complaint  seeks  to 
annnl  tlie  marriage  on  the  ground  that  the  plaintifPs  consent  was  ob- 
tained by  force  or  frand,  the  plaintiff  mast  show  by  affidavit  that  there 
has  been  no  volantary  cohabitation  between  the  parties  as  man  and 
wife  ;  and,  if  it  seeks  to  annul  a  marriage  on  tbe  ground  that  the  plain- 
tiff was  a  lunatic,  an  affidavit  must  be  produced  showing  that  the  lu- 
nacy still  continnes,  or  the  plaintiff  must  show  by  his  affidavit,  that 
the  parties  have  not  cohabited  as  husband  and  wife  after  the  plaintiff 
was  restored  to  hie  reason. 

HULE  8S.     Plaintiff  may  be  examined  on  rfferenee. 

On  a  reference  to  take  proof  of  the  facts  charged  in  a  oomplunt  for 
separation,  or  limited  divorce,  the  examination  of  the  pluntiff  onoath 
may  be  talien,  as  to  any  cruel  or  inhuman  treatment,  alleged  in  the 
complaint,  which  took  place  when  no  witnesses  were  present  who 
were  competent  to  testify  to  the  facts  on  such  reference. 

f,  Bzaminatlon  of  pertleB. — When  a  reference  is  ordered  in  an  acUon  tbr 
a  (lirorce  for  uliilterj,  the  defendant  cannot  lie  examined  aa  a  witness  for  the 
plaintiff;  and  in  such  a  case  proof  must  tie  made  before  a  referee,  not  only  of 
the  fact  nf  sdullerv,  but  of  all  tbe  other  material  facia  charged  in  the  com- 
plaint; if  the  rt^feree'a  report  is  found  insufficient,  the  court  may  order  the  re- 
port 10  iw  recommitted  to  tlie  refbree  to  take  further  ■pToo/t^ATborgaatY.Arbar- 
gatt,  8  How.  21»7). 

a.  Wlien  the  wife  may  testify  In  an  action  for  a  limited  divorce  (SAla  v. 
JSflfn,  17  Abb.  21 ;  and  see  /•.  v.  P.,  U  How.  197). 

RULE  8^.     Defence  in  action  for  divorce,  ibe. 

The  defendant,  in  the  answer,  may  set  up  the  adultery  of  the  plain- 
tiff, or  any  other  matter  which  would  be  a  bar  to  a  divorce,  separa- 
Uon,  or  the  annulliDg  of  a  marriage  contract  ,*  and  if  an  issue  is  taken 
thereon,  it  shall  be  tried  at  the  same  time,  and  in  the  same  manner, 
as  other  issues  of  fact  in  the  cause. 
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a.  Where  the  ansver  sets  no  the  adulteiy  of  (he  plaintifF,  the  cfanrge  must 
be  each,  that  the  defeudaat,  if  imiocenl,  would  be  entitled  la  a  divorce  if  the 
charge  wu  sabMantiated  in  an  action  by  Buch  defendant  {Momli  v.  MmrtH^  8 
Barb.  286 ;  and  1  i&  318).  And  in  such  a  case  the  adultery  of  the  pluniiff 
should  be  set  up  in  the  answer  in  the  same  manner  and  be  accompanied  with 
the  same  allegatione  as  are  required  in  a  complaint.  The  answer  should  allege 
that  the  adulteries  of  the  pl^tiff  were  committed  without  the  procurement, 
connivance,  privity,  or  consent  of  the  defendant,    {lb.) 

ft.  In  an  actios  for  a  divorce,  an  answer  setting  up  the  adnlterj  of  the  plain- 
tiff  as  a  defence  need  not  allege  either  that  the  parties  were  inhabitants  of  UiU 
Btate  at  the  time  of  the  commistion  of  the  offence,  nor  that  the  defendant  at 
that  time,  and  at  the  commencement  of  the  action,  ivaa  an  ^tual  Inhabitant 
of  this  Btate  {Laener  v.  Laenm;  81  Barb.  880).  ' 

c  In  an  action  by  a  wife  for  a  limlled  divorce,  the  defendant  set  np  as  a  sep- 
arate defence,  that  at  the  time  of  his  alleged  marriage  with  the  plaintiff,  she 
bad  a  husband  living,  and  that  such  husband  was  stUl  living  and  demanded  a 
divorce  on  tbat  ground;  the  referee  found  tfaatat  the  time  of  the  alleged  marri- 
afe  of  plaintiff  and  defendant,  she  had  a  husband  living  and  refused  to  grant  a 
divorce  to  either  parly,  and  directed  a  Judgment  dismissing  the  complaint 
without  costs,  on  appeal  this  was  beld  right  (Zimten  v.  Linden,  86  Barb.  61). 

d. : 

tiffca 

laloA  V.  Melnloih,  12  How.  S69). 

A  In  an  action  (br  a  limited  divorce  by  »  wife  against  her  husband,  held 
that  although  the  defendant  might  show  be  was  the  party  entitled  to  ijie 
divorce.  It  could  not  be  granted  to  hint  In  that  tiOioa  iMcSamara  v.  MeXamara, 
»  Abb.  18). 

/  In  an  action  for  a  divorce  on  the  ^und  of  adultery,  the  defendant  can- 
not interpose  the  defence  of  physical  mcapacity  of  plaintiff  to  contnu:t  the 
marriage  relation,  where  more  Uian  two  years  have  expired  from  the  solemni- 
Eaiion  of  the  marriage  contract,  and  within  which  time  tbe  defendant  haa 
brought  no  action  against  the  plaintiff  for  a  dissolution  of  tiie  marriage  con- 
tract  on  that  ground  {Oriffln  v.  Gn^a.  23  How.  183). 

f .  In  an  action  for  a  limited  4ivorce  on  the  ground  of  cruelty,  the  defendant 
cannot  set  up  as  a  defence  orcounter-clalm  the  adultery  of  tbe  pIuintiff(^enT3 
T.  Henry,  37  How.  S). 

Bee  ante,  p.  383,  e,  d,  e,f,  and  p.  394,  (. 

A.  Hatter  of  defence  coming  to  the  knowledge  of  the  defendant  after 
answer,  may  be  set  up  by  aupplemental  answer  (Smith  v.  SmitA,  4  Paige,  483). 

KULE  90.     Questioning  Ugitimacy  of  children.. 

On  a  complaint  filed  by  a  husband  for  n  divorce,  if  be  wiahes  to 
^neation  tlie  legitimaor  of  any  of  the  children  of  his  wife,  the  allega- 
tion that  tbey  are  or  that  he  believes  them  to  be  illegitimate,  shall  be 
distinctly  made  in  the  complaint.  If  a  reference  is  ordered,  proofs 
shall  be  taken  npon  the  question  of  legit^maoy,  as  well  as  apon  the 
other  matters  stated  in  the  complaint ;  and  if  the  issne  is  tried  by  a 
jury,  ui  issue  on  the  qnestion  of  legitimacy  of  the  ohildrea  shall  be 
awarded  and  tried  at  the  same  time. 

RULE  91.  Sentence  ofnuUity  or  eUcree  for  divoree  by  de- 
fiult.  Pleadings  or  testimony  not  to  be  published.  Judg- 
ment for  divorce. 

No  sentence  or  deoiee  of  nnllity  declaring  void  k  marriage  ood- 
tract,  or  decree  fiir  ft  divoiee,  or  for  a  separatioit  or  limited  divoroe. 
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■ball  be  made  of  oonrso  b;  the  debnlt  of  the  defendant,  or  io  conse- 
qncDoe  of  an;  neglect  to  appear  at' the  bearing  of  the  cn-ose,  or  bj 
consent.  And  every  enoh  caaae  shall  he  heard  after  the  trial  of  the 
isene,  or  upon  the  coming  id  of  the  proofs,  at  a  speaial  terra  of  the 
court ;  bat  where  no  person  appears  on  the  part  of  the  defendants, 
the  details  of  the  evidence  in  adultery  oanses  shall  not  be  read  in 
pnblio,  but  ahall  be  submitted  in  open  court.  No  officer  of  this  court 
with  whom  the  proosedinga  in  an  adultery  cause  are  filed,  or  before 
whom  the  testimony  is  taken,  nor  any  clerk  of  such  officer,  either  be- 
fore or  afier  the  termination  of  the  suit,  shall  permit  a  copy  of  anj 
of  the  pleadings  or  testimony,  or  of  the  substance  of  the  details 
thereof,  to  he  taken  by  any  other  person  than  a  party,  or  the  attorney 
or  eonnsel  of  a  party,  who  has  appeared  lu  the  cause,  without  a  spe- 
cial order  of  the  court. 

No  judgment  in  an  action  for  diTOroe  shall  be  entertained  except 
upon  the  special  direction  of  the  court. 

a.  The  court  will  not  ^rant  a  decree  for  divorce,  npon  a  complaint  to  wbjch 
no  answer  bas  been  intcrpoeud,  until  after  an  inspection  of  the  complaint, 
proof,  and  tbe  affidavit  of  service  of  the  summons  (Bobinton  v.  Jtaoinum, 
1  Barb.  27). 

RULE  92.  EeceivfT  of  dihtor's  estate.  When  allowed  hia 
eo»ti.   May  sell  doubtful  claima  at  aueiion. 

Every  receiver  of  the  property  and  effects  of  the  debtor  shall,  nn< 
less  restricted  by  the  special  order  of  the  court,  have  general  power 
ind  authority  to  sue  for  and  collect  all  the  debts,  demands,  and  rents 
belonging  to  such  debtor,  and  to  compromise  and  settle  such  aa  are 
nnsafe  and  of  a  doubtful  character.  He  may  also  sue  in  the  name  of 
a  debtor,  where  it  is  necessary  or  proper  for  him  to  do  so  ;  and  he 
may  apply  for  uid  obtain  sa  order  of  course  that  the  tenants  of  any 
real  estate  belonging  to  the  debtor,  or  of  which  he  is  entitled  to  the 
rents  and  profits,  attorn  to  such  receiver,  and  pay  their  rents  to  him. 
He  shall  also  he  permitted  to  make  leases,  from  time  td  time,  as 
may  be  necessary,  for  terms  not  exoeediog  one  year.  And  it  shall 
be  bis  duty,  without  any  unreasonable  delay,  to  convert  ail  the  per- 
sonal estate  and  effects  into  money  ;  but  he  shall  not  sell  sny  real  es- 
tate of  the  debtor,  without  the  special  order  of  the  court,  until  after 
jadgmcnt  in  tbe  cause.  He  is  not  to  be  allowed  for  the  costs  of  any 
enit  brought  by  him  against  an  insolvent  from  whom  he  is  unable  to 
collect  his  costs,  unless  such  suit  is  brought  by  order  of  the  cour^ 
or  by  tbe  eonsent  of  all  persons  interested  in  the  funds  in  bis  hands. 
But  he  may,  bj  leave  ot  the  court,  sell  such  desperate  debts,  and  all 
other  doubtful  claims  to  personal  property,  at  public  auction,  giving 
at  least  ten  days'  public  notice  of  the  time  and  place  of  such  sale. 

h.  A  recpiver  nho  prosecutes  or  defends  an  action  as  receiver,  without 
leave  of  Uie  court  for  that  purpose  Srst  obtained,  is  personally  liable  for  costs 


(PAeip»  V.  Cfafa,  3  Codt  Rep.  1B7). 


e  a  receiver's  sale  of  real  estate, 
wbere  the  sale  was  regular,  is  addressed  to  tbe  discretion  of  tbe  court,  and  the 
order  tbereon  cannot  be  appealed  to  the  general  term  (WakmiMU  v.  Pries,  % 
CodeBep.llH;  6  Corns.  KM). 
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'RUl.'E  &S.  Suiti  pandinff.  Gases  not  provided  for.  When 
rvUa  take  effect. 

All  actions  depending  on  the  first  day  of  July.  1848,  may  be  coo- 
daoted  according  to  the  rules  of  the  Sapreme  Gonrt  adopted  in  July, 
1847,  to  for  as  the  same  are  applioable. 

In  cases  vhere  no  provision  is  made  by  Btatate,  or  by  these  roles, 
the  proceedings  shall  be  aocording  to  the  castomary  practice,  as  it 
has  heretofore  existed,  in  the  Court  of  Chancery  and  Sapreme  Court 
in  oases  not  provided  for  by  statute  or  the  written  rules  of  the  ooorL 

These  rules  shall  take  effect  on  the  first  day  of  October,  1858. 
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ANNUITY     TABLE. 


L  Tabli  oi»T«epoiiding  witlt  the  NorUumpton  Tsblee  referred  to  in  the 
64th  Rule  of  th«  Supreme  Court,  showing  the  nine  of  tn  annuitj  of 
one  doUkr,  ftt  six  per  cent.,  on  a  single  life,  at  taj  Kge  from  one  jmt 
to  ninetf-foar,  iDclusiTe : — 


So.  of  jtmif 

Mo.  MT«ir.' 

Mo,  or  je«r.- 

No,  of  jtm' 

piinbw    ItK 

panhui   ttaf 

p.rttiw    the 

pgicluH    the 

Age. 

"jisia." 

A*.. 

-SSSL" 

A(.. 

-isia." 

Af.. 

'rai- 

1 

10.107 

25 

12.063 

«" 

9.5G3 

73 

4,781 

2 

11.724 

26 

11.993 

50 

9.417 

74 

4.565 

3 

12.348 

27 

11,917 

51 

9.273 

75 

4.354 

4 

12.769 

28 

11.841 

52 

9.129 

76 

4.154 

5 

12.962 

29 

11.763 

53 

8.080 

77 

3.952 

e 

13.156 

30 

11.682 

54 

8.827 

78 

3.742 

7 

13.1,75 

31 

11.698 

55 

8.670 

79 

3.514 

8 

13.337 

32 

11.512 

56 

8.509 

80 

3.281 

S 

13.335 

33 

11.423 

67 

8.343 

81 

3.156 

10 

13.285 

34 

11.331 

68 

8.178 

82 

2.926 

11 

13.212 

35 

11.236 

59 

7.999 

83 

2.713 

12 

13.130 

36 

11.137 

60 

7.820 

84 

2,651 

13 

13.044 

37 

11.035 

61 

7.637 

85 

2.402 

14 

12.953 

38 

10.929 

62 

7.449 

86 

2.266 

15 

12.867 

3a 

10.819 

63 

7.253 

87 

2.138 

16 

12.755 

40 

10.705 

64 

7.052 

88 

2.031 

17 

12.65S 

41 

10.689 

65 

6.841 

89 

1.892 

m 

12.5C2 

42 

10.473 

66 

6.625 

90 

1.689 

19 

12.477 

43 

10.356 

67 

6.405 

91 

1.422 

20 

12.398 

44 

10.235 

68 

6.179 

92 

1.136 

21 

12.329 

45 

10.110 

69 

5.949 

93 

0.806 

22 

12.265 

46 

9.980 

70 

$.716 

94 

0.518 

23 

12.200 

4T 

9.846 

71 

5.479 

24 

12.132 

48 

9.707 

72 

5,241 
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KDIE  FOB  COMPDmfG  THE  VALUE  0?  THE  LIFE  ESTATE  OB 

ArooiiTT. 

CalcnUte  the  interest  at  biz  per  cent,  for  one  year,  upon  tlie  snin 
to  the  income  of  which  the  peiBOo  ia  entitled.  Multiply  this  interest 
I17  the  nntnber  of  yeara'  pnrchaee  aet  oppoaite  the  person's  uge  in  tho 
table,  and  the  prodnct  is  the  grosa  v&lae  of  the  life-estate  of  auch  per- 
son in  uid  aom. 

eXAHPLES. 

Suppose  a  widow's  age  is  37,  and  she  ia  entitled  to  dower  in  real 
estate  worth  |350  75.  One  third  of  this  is  fllS  91f .  Interest  on 
1116  91,  one  year  at  six  per  cent,  (aa  fixed  bj  the  84th  rnle),  is  t701. 
The  number  of  jears'  purchase  whioh  an  annuitj  of  (1  00  is  worth  at 
tbe  age  of  87,  as  appeara  by  the  table,  is  II  years  and  -j^^  parts  of 
a  year,  which  mnltiplied  by  7.01,  die  income  for  one  year,  gives 
$77  35  and  a  fraction,  as  the  gross  yalae  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  50,  is  tenant  hy  the  curtesy  in  the 
whole  of  an  estate  worth  $9,000.  The  annual  interest  on  the  sum  at 
six  per  cent,  is  $540.  The  numbei'  of  yeara'  purohase  which  an  an- 
nuity of  one  dollar  ia  worth  at  the  age  of  50,  as  per  table,  ia  Q-f,f^ 
parts  of  a  year,  which  multiplied  by  540,  the  Talue  of  on^  year,  gives 
$5,035  18  as  the  groaa  value  of  his  life-eatate  ia  the  promiaes  or  the 
proceeds  thereof. 

IfoU. — The  valaes  in  thla  table  are  calculated  on  tbe  aupposltion  that  the 
ly ;  if  payable  lialf-yearly,  one  fifUi  of  a  year's  pur- 
hose  vunea. 
7  Ptdge,  M8,  aa  to  computation  of  dower  right. 

SOFKEttE  COUKT,    GbNERAL  TeBM. 

New  Yoai,  April  lith,  1856. 
Rufes  in  regard  to  Moneys  awarded  to  TJnktutan  Ownert. 
1.  Whenever  any  person  shall  claim  any  money  awarded  to  anknowD 
ownera  on  the  opening,  widening,  alterini;,  improvine,  or  laying  out 
of  any  atreet,  avenue,  aqnare,  or  pnblio  place,  he  Bhall  cause  notice  of 
his  intention  to  apply  to  the  court  for  such  moneys,  to  be  published 
in  one  of  the  daily  newspapers  in  this  city,  at  least  once  a  week  for 
four  weeka  ;  and  ahall  serve  notice  of  such  intention  on  the  Mayor  of 
the  oity,  and  the  Counsel  to  the  Corporation  of  tbe  cit^,  at  least  four- 
teen days  before  Booh  application.  The  court  at  apecial  term,  or  the 
judge  at  chambers  may  bear  the  application,  and  may  hear  tbe  proofs 
or  refer  the  matter  to  a  referee  to  hear  and  examine  into  the  matter, 
and  Us  report  the  substance  of  the  proofs,  with  his  opinion.  The  ap- 
plicant shall  furnish  to  tbe  court  or  referee  an  abstract  of  title  for  at 
least  twenty  years  prior  to  the  award,  and  carried  down  to  the  time  of 
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l&«  eiftmiDBtioB ;  lud  ilso  produce  the  origiiuU  or  TerlGed  oopiei  of 
all  deeds  and  villa  referred  to  in  the  ahHtrmot,  nnleM  the  court  or 
Jodge,  OD  proof  that  the  same  eannot  be  fumiihed,  ihatl  antboriM 
other  proof  to  be  received  in  place  of  anoh  originals  or  copies  ;  and 
ahatl  also  furnish  a  certificate  of  search  for  niortoages  and  cunTejances 
against  the  peraona  named  in  the  abstract  of  title,  made  bj  a  searcher 
in  the  Register's  offioe,  or  b;  some  other  person  experienced  in  mak- 
ing anefa  searches,  and  shall  Ibraish  his  own  affidavit,  or  that  of  his 
■gent,  or  of  some  other  person  likely  to  be  acquainted  with  the  tmA, 
to  the  effect  that,  according  to  his  best  knowledge,  information,  and 
belief,  there  were  no  mortgages,  canveyanceB,  judgments,  or  liens  of 
ukj  kind  on  the  property  to  which  the  award  was  made,  at  the  time  of 
tiitt  award,  and  of  the  payment  of  the  money  to  the  officer  then  hold- 
ing the  money  for  the  unknown  owners  except  meh  liana  (if  coy]  as 
nay  be  specially  mentioned  in  such  affidavit.  The  maps  of  awiods 
■od  Bssesiments,  or  extracts  from  them,  so  f ar  aa  relates  to  the  lots 
in  qnostion,  shall  also  be  produced  to  the  court,  or  judge,  or  referee. 
Whanaver  any  m<mey  shall  be  paid  to  the  clerk  or  to  the  chamberlain 
or  eonnty  treaaarer,  for  unknown  owners,  snob  officer  shall  enter  in 
his  books  of  aoeonnt  a  memoraodam  showing  the  tide  of  the  matter  in 
wUch  payment  was  made,  and  the  namber  of  the  lot  or  lots  on  ^le 
M^  of  awarda  or  assessments  to  which  IJie  award  is  made. 

2.  No  application  will  be  heard  in  regard  to  the  disposition  of  mon- 
8JB  awarded  to  unknown  owners,  until  such  moneys  shall  hare  been 
netnally  paid. 

8.  Every  petition  for  the  payment  of  such  moneys  shall  be  verified 
onder  oath  ;  shall  set  forth  a  statement  of  the  title  and  the  grounds 
of  the  elum  ;  and  shall  also  itate  the  names  and  residences  of  all  per- 
aona, if  any,  whom  the  petitioner  knows,  or  has  been  iuEanned,  or 
believes,  to  be  claimants  of  such  moneys  or  of  any  part  thereof,  or  in 
any  manner  or  in  any  degree  interested  or  claiming  to  be  interested 
therein. 

4.  Ten  oouniellors  at  law,  to  be  named  by  the  presiding  justice, 
with  the  conourrenoe  of  one  or  more  of  the  other  judges,  shall  be 
appointed  referees,  to  one  of  whom  such  application  shall  be  referred; 
and  no  application  shall  be  referred  except  to  one  of  the  persons  so  to 
be  named. 

5.  The  referee,  before  proceeding  in  the  reference,  ijiall  re<}nire 
proof  of  the  service  of  notice  of  the  reference  npou  all  persons  named 
■n  the  petition  as  interested,  or  as  ckimants,  and  if,  upon  the  refer- 
ence, the  referee  shall  consider  that  other  persons  should  be  notified, 
he  shall  require  notices  to  be  served  upon  them.  If  any  such  per- 
sona are  infants,  guardians  must  be  appointed  as  in  ordinary  actions  ; 
and  if  any  are  absent,  non-resident,  or  cannot  be  found,  special  appli- 
oation  must  be  made  to  the  court  for  dlreotbn  in  the  premises. 

6.  The  referee  shall  require  a  full  and  complete  abstract  of  the  title 
to  be  furnished  to  him,  and  which  he  shall  verify  for  sueh  length  of 
time  as  he  may  deem  advisable,  together  with  full,  complete,  and 
original  returns  of  searches  for  mor^ages,  conveyanoes,  and  all  other 
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liens  vIiat«Ter,  affaoting  the  title  of  the  property,  and  sneh  affidavits 
alao  as  Jie  mav  deem  proper.  And  he  shall  annex  to  and  retnrn  with 
bis  report,  all  such  papers,  together  with  the  proob  of  serTioe  of  no- 
tioea  upon  adverse  olaimants,  and  all  teetiinony  taken  before  him. 

7.  Notice  of  hearing,  npon  the  report  of  the  referee,  shall  be  served 
upon  ail  peraoni  who  appeared  upon  tb«  raferenoe,  and  proof  shall  be 
faraished  to  the  court  of  the  eervioe  of  snob  notice. 

[The  foregoing  rotes  sa  U>  "  unknown  owners"  were  not  made  at  a  eonvo- 
cation  of  the  Judges  as  provided  in  section  4T0  of  the  Code.  Tbey  are  not 
therefore  "  general  rulea"  (in  fA#  maiier  cf  tJte  Bmetiy,  19  Barb.  501J,  Nor 
were  they  published  a8  required  bj  Laws  of  1847,  ch.  470.  Nor  were  they 
concurred  in  or  recognized  by  all  the  Judges  of  the  fiiat  district.J 


SOPftEMB  GOUKT,  FlBST  PiSTKlOT. 

Bales  as  to  Terms  and  Caleridaars. 

Special  Terms  are  held  every  Satordaj  for  special  motions.  The 
Saturday  special- motion  terms  will  be  held,  when  the  special  terms 
Are  not  in  aessbo,  by  the  judge  assigned  to  sit  in  ohambers  during 
the  month. 

The  judge  sitting  at  ohambers  will,  at  the  same  time,  hold  speoijJ 
term  for  any  ex-parte  business,  and  for  such  litigated  busiaess  as  be 
shall  expressly  permit. 

All  isBoes  of  fact  already  joined,  and  triable  in  the  city  of  New 
York,  will  be  noticed  to  the  clerk,  and  be  pat  on  the  calendar  for  the 
ensuing  January  circuit. 

During  the  first  week  of  that  oirouit,  motions  to  correct  the  enlon- 
dor  may  DO  made. 

After  that  week,  the  calendar  will  remain  nnohanged,  and  continue 
the  calendar  for  every  anooessive  circuit,  until  all  the  canses  on  it 
shall  be  tried — eaob  cirouit  beginning  on  the  calendar  where  the  im- 
mediately pieoeding  circuit  left  off. 

Fifteen  causes  a  day,  and  no  more,  will  be  called  at  seneral  and 
special  terms,  and  before  each  judge  at  oirouit,  unless  otherwise  spe- 
cially ordered. 

No  cause  will  be  set  down  for  a  particolar  day  at  a  circuit,  unless 
sworn  off  when  called,  on  account  of  the  absence  of  a  witness,  and  on 
payment  of  costs. 

If  the  trial  of  a  cause  shall  not  be  moved  by  either  party  when 
sailed  in  its  order  on  the  circuit  calendar,  it  will  go  to  the  fbot  of  die 
calendar,  and  not  be  called  again  until  it  shall l>e  reached  in  that 
place. 

All  new  issues  will  be  noticed  for  the  first  day  of  the  next  circuit, 
after  the  same  shall  be  joined,  and  be  put  in  dbeir  order  at  the  Eoat 
of  the  peimanent  calendar. 
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After  die  first  week  of  etch  cironit  (daring  whicli  motioni  to  eor- 
rect  the  cklendar  mty  be  made),  the  calendar  of  the  canaea  which 
maj  have  goae  down  at  the  pTeviona  eirouit,  and  the  new  issaea,  wUl 
be  entered  aa  part  and  in  oootinuation  of  the  permanent  calendar ; 
and  BO  on,  from  oonrt  to  oourt,  nntil  the  end  of  the  ;ear. 

Theie  regulations  do  not  affect  the  queetion  of  noticing  the  eauaee 
for  trial  to  the  opposite  part^ ,  from  coart  to  court,  as  the  statute  may 
require. 

PotUum  on  CiUendar  of  Causes  called  and  Passed  in  Courts  m 
JITete  yorJe  City. 

When  a  cause  placed  upon  a  calendar  of  a  oourt  of  reeord  in  the 
City  of  New  York  ahalt  be  regularly  called  and  passed,  without  a 
postponement  by  the  court  for  good  cause  shown,  it  shall  thenceforth 
take  its  place  on  the  same  or  any  future  calendar  as  if  the  date  of  the 
issue  were  the  time  when  it  was  thus  pused  (Laws  of  1849,  p.  708, 
*16). 

In  the  case  mentioned  in  the  last  section,  it  shall  be  the  duty  of 
the  party  placing  a  cause  upon  the  calendar  for  a  subsequent  term,  to 
state  the  date  of  the  isaue,  as  above  prescribed  ;  and  if  be  omit  to  do 
■o,  by  reason  whereof  the  issne  retaini  its  priority  on  the  calendar, 
the  eonrt,  on  the  application  of  the  adverse  party,  or  of  its  own  mo- 
tiM,  may  strike  the  cause  from  the  calendar.     {Id.  ^  17.) 


SPECIAL  CntOUIT  CALENDAR.    FIRST  DISTRICT. 

At  any  Circuit,  until  furtho'  orders,  any  causes  belonging  to  either  ^ 
the  following  classes  may  be  placed  on  a  special  Circuit  CaUMdixt, 
urdess  the  trial  is  likely  to  occupy  more  than  oTie  hour  : 

1,  Where  the  action  is  on  a  contract,  and  the  answer  merely  denies 
(he  allegations  in  the  complaint,  without  setting  up  any  new  matter. 

2.  Where  die  action  is  on  contract,  and  new  matter  is  set  up  in  the 
answer,  and  there  shall  he  reason  to  helieve  that  the  defence  is  made 
only  for  the  purpose  of  delay  ;  or,  where  it  shall  appear,  by  affidavit, 
that  the  cause  can  be  tried  in  an  hour. 

To  entitle  t'he  oanse  to  be  placed  on  such  calendar,  the  plaintiff's 
attorney  must  give  a  notice  of  four  days,  to  be  heard  before  a  judge 
at  chambers,  that  he  will  move  to  have  the  cause  placed  on  such  eu- 
endar  ;  and  if  the  motion  be  granted,  the  oaose  may  be  heard  on  any 
subsequent  Friday. 

If  the  motion  be  founded  on  the  belief  that  the  defence  is  for  delay, 
or  that  the  cause  can  be  tried  in  an  hour,  affidavits  must  be  served  at 
die  time  of  notice. 

The  plaintiff's  attorney  must  deliver  U>  the  elerk  of  the  circuit  a 
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like  notice,  one  da;  before  snoh  Friday,  oootwoing  also  the  nnmler 
of  tlie  cause  on  the  general  oironit  caletidar. 

If  the  canae  aball  aetuall;  oooupj  more  than  one  hour  on  the  trial, 
the  trial  may  be  Baspended,  at  the  discretion  of  the  coart,  and  the 
oaose  be  pat  down  at  the  foot  of  Uie  calendar. 

Preferred  Cause*. 

Caosea  whieh,  under  existing  laws,  are  preferred,  take  their  pro- 
ferenee  in  the  folio  wing  order  on  the  calendar  : 

1.  Criminal  actloDB, 

2.  CaBea  in  probate  in  which  the  appeal  prerents  the  issue  of  let- 
tere  testamentary  or  of  administration. 

8.  Appeals  in  whiob  the  sole  pluntiffa  or  defendants  are  executors  . 
or  administrators. 

4.  All  other  preferred  Clauses. 

Any  party  claiming  a  preference  must  so  state  in  his  noUce  of  argn- 
ment  to  the  opposite  party  and  to  the  olerk,  and  must  also  state  Uie 
eronnd  of  such  prefersDce,  so  to  show  as  to  which  of  the  abore 
Masses  the  oaHC  belongs. 

The  clerk  will  place  the  preferred  oaaaes  at  the  head  of  the  calen- 
dar, in  the  order  above  prescribed, 

A  preferred  cause  being  once  passed  without  resetratjon,  will  take 
its  place  on  subsequent  calendars,  withoot  preference. 

Mortgage  or  Sale  by  Beligvna  Corpwation. 

MaKCH  -4,  1S62. — Ordered,  That  in  all  future  applioationa  made  to 
this  court  by  religions  corporations  for  leave  to  mortgage  or  sell  their 
real  estate,  it  shall  be  necessary  to  sobmit,  with  the  petition  to  the 
oouit,  a  statement  specifying  what  property  had  been  sold  by  the  cor- 
poration under  any  order  of  the  court  at  any  time  within  five  years 
next  preceding  snch  application,  and  also  showing  the  object  for  which 
■ales,  if  any  were  ordered,  and  the  disposition  sotually  made  of  the 
proceeds  of  any  sale.  Such  statement  shall  be  verified  by  one  of  the 
officers  of  the  corporation. 

a.  An  application  for  leave  to  sell  the  real  estate  of  a  reli^ous  corporatiOD 
must  be  made  to  the  supreme  court  ( Wvaa  v.  Ben»i>n,  33  Barb.  837 ;  4  Abb. 
183). 

b.  The  vesti;  or  tmsteea  of  a  religious  corporation  toAj  applf  for  an  order 
to  mortnige  or  sell  the  real  estate  of  such  corporatioo,  wiAout  any  express 
vote  of  Uie  corporation,  and  where  the  good  fiiltb  and  propriety  of  the  appli- 
csdon  are  unquestioned  [Be  St.  Ann't  Church,  14  Abb.  ^;  38  Bow.  286). 

e.  Bee  1  Eenun,  348 ;  30  How.  834). 

Salea  by  Order  of  the  Court, 

Haboh  25, 1862. — Ordered,  That  all  sales  to  be  made  by  virtue  of 
or  under  any  order,  judgment,  or  other  [voceediDgs  of  haa  eonrt, 
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■ft«r  Ibfl  first  Aaj  of  Bhj,  1862,  w%j  be  noUmd  for  tnd  made  at  tlie 
Herohsnt's  Ezcbuige  Sues-room,  No.  Ill  BntAmj,  md  that  anj 
order  heretofore  made,  so  for  u  it  coofliots  with  this  order,  U 
vacated. 

Bat  Dothins  in  this  order  shall  apply  to  anj  notjoa  of  tale  heretic 
fore  pablishea  ;  and  where  anj  ootice  of  sale  has  been  given  for  a  da; 
Bubaeqnent  to  the  first  dayof  Maj,  1862,  at  the  Merchaot's  Exchange, 
the  Bame  inaj  be  adjonmed  to  the  room  above  designated. 

Afbil  21/ 1663,— Hm.  G.  O.  Barnard,  J.  It  is  beieb;  ordered  that 
from  and  after  this  date  all  sales  of  real  estate,  nude  nnder  the  order  o< 
the  Snpreme  Court,  ihall  be  conducted  br  and  nnder  the  direetioD  and 
ooairol  of  of  a  Keferee  to  be  apppointed  by  this  court. 

Triai   Feet. 

Hat  5,  1862. — Trial  fees  for  causes  heard  at  general  terra  will 
liereafter  be  oolleoted  on  the  argument,  to  be' paid  in  all  oases  hj  the 
Moving  party. 

StihttUutiMt  of  Attorney 

Onkred,  Whenever  a  eonsent  is  filed  with  the  eleilc  of  this  court 
fbr  the  snbstitotion  of  an  attornej  or  the  disoontinnaDoe  of  an  action, 
the  cleric  may  enter  in  the  minutes  of  the  court  the  Bsbstitation  of 
the  sttornev  or  the  disoontinaanoe  of  the  action,  without  any  order  of 
the  judge  tnerefor 

Special  TVrm  and  Mbtrnns. 

After  the  October  term  of  1859,  all  motions  at  special  term  at  eham- 
bers  must  be  noticed  fbr  the  first  and  third  Mondays  in  eaeh  term, 
akd  for  no  other  Ume.  Such  motions  will  be  heard  in  order  on  those 
and  the  sueceeding  days,  nnless  otherwise  ordered  by  the  judge 
holding  the  term,  until  disposed  of.  Motions  must  be  noticed  for 
twelve  o'clock,  noon.  Ex-parU  business  will  beattended  to  between, 
ten  and  twelve  o'clook  each  day. 

Ordered,  That  the  following  classes  of  motions  shall  have  prefer- 
enee  at  chambers,  in  the  order  herein  mentioned,  and  that  all  orders 
heretofore  made  in  relation  thereto  be  and  are  hereby  vacated. 

1.  Motions  to  plaoe  causes  on  special  calendars 

2.  HoUons  for  extra  allowance. 

S.  Motions  for  judgments  in  foreolosuro  casea  where  no  answer  is 

4.  Motions  for  reference  and  for  commissions  to  take  testimony. 

5.  Hotions  to  discharge  from  imprison  me  nt.* 
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6.  Hotiona  to  pnaiah  for  contempt. 

7.  All  other  motions  to  vhioh  preferenoe  ia  given  b;  the  Btatnta. 

8.  The  generd  o«U  of  the  aiklendar. 


ohftmbera  and  Speeiu  Term,  the  moTing  p>rtj  mny  file  with  the  o 
ftt  chambers  a  note  of  the  title  of  the  cause  and  the  object  of  the  mo- 
tion, which  shall  be  entered  by  the  elerk  on  a  oalendar  to  he  prepar- 
ed bj  him  in  the  order  in  vhich  the  same  are  received.  Such  mo- 
tions will  be  heard  in  the  order  in  which  they  are  placed  on  the  oaleo- 
dar. 

Admission  of  Attorney. 

Mat  12,  1862. — Ordered,  That  a  committee  be  appointed  at  each 
of  the  Maj  and  November  terms,  to  whom  the  matters  shall  be  re- 
ferred for  such  examination  and  inquiry.  The  oommttee  are  to  re- 
port on  or  before  the  third  Monday  uf  the  torm.  Where  a  oertificato 
of  good  charactor  is  submitted,  the  same  shonld  state  that  the  party 
signing  the  same  is  acquainted  with  the  character  of  the  applicant, 
■^  knows  it  to  be  good. 

Entry  of  Orders. 

Special  Term,  27  Ma&oh,  1857. — No  order  will  be  entered  npon  a 
litigated  motion,  except  on  cousen,  or  at  least  one  day's  notice  to  the 
opposite  party. 


ADDITIONAL       RULES. 

1.  Hereafter  no  causes  will  be  reserved  generally,  after  tbey  are 
placed  on  the  day  calendar. 

2.  No  cause  on  the  day  calendar  will  be  passed,  except  where  the 
counsel  is  actually  engaged  in  the  trial  of  a  oatise  tn  another  court  in 
the  city,  or  in  the  court  of  appeals  i  and  then  only  until  snob  an  en- 
gagement  is  discharged,  or  npon  proof  of  the  absence  of  a  witoass 
duly  sabpnoaed. 

8.  The  calendar  will  only  be  called  regularly  in  its  order. 

4.  Canses  will  only  be  pat  off  for  tbe  term  on  applicant  showing  » 
good  ezcnse  for  not  proceeding  to  trial,  when  reached  on  the  day 
calendar. 

6.  Set-down  causes  to  be  placed  at  foot  of  the  day  calendar. 

6.  Parties  by  consent  may  apply  to  tbe  clerk  and  have  any  canse 
reserved  genemly  before  it  is  placed  on  the  day  calendar,  and  may, 
on  filing  with  tbe  clerk  a  like  consent,  have  the  same  placed  on  th» 
day  calendar. 

7.  Hereafter  do  note  of  issue  for  the  general  term  will  be  received 
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or  filed  bj  the  clerk,  onleu  it  ahall  Appeu  diBtinetlj  on  Qke  h/st 
thereof,  whether  the  same  belongs  to  the  clua  of  eunmermted  or  non- 
ODame rated  motioaa. 


Sdpkkkk  ComT,  Second  Distbjot 

Rules  adojiUd  Jan.  18, 1852. 

The  followiDg  niles,  to  be  obterred  la  the  Second  JodicUl  District, 
■re  adoptod,  in  regard  to  the  order  of  buBiness  and  allowances  to  be 
made  nnder  aeetion  308  of  the  Code  of  Procedure  : 

1.  Issnee  of  law  shall  be  first  tried  and  decided  at  a  soecial  term. 

2.  At  the  general  terma  of  the  oonrt,  ten  oanses  onl;  will  be  called 
in  each  sacceBUve  da;  during  the  term.  They  will  be  called  Kid 
heard  in  the  order  in  which  they  stand  upon  the  calendar,  and  do 
cause  will  be  reserved,  or  aet  down  for  hearing  ont  of  the  order  here- 
in prescibed, 

8.  Two  hours  and  no  more  is  giren  to  the  counsel  on  each  aide  tbr 
the  argument  of  causes  at  tbo  general  and  special  terms,  unless  the 
court,  upon  special  application  at  the  commencement  of  the  argument, 
shall  otherwise  direct. 

4.  In  actions  tried  at  tbe  circuit  or  the  special  term,  applications  for 
additiaoal  allowances,  under  section  308  of  the  code,  roust  be  made  to 
the  justice  who  heard  the  the  cause,  unless  hs  is  out  of  the  State,  or 
nnable  to  attend  to  business  from  ill  health,  or  out  of  office.  And  in 
actions  beard  before  referees,  the  application  must  be  made  In  the 
judicial  district  where  tbe  action  ia  pending.  Such  allowances  will 
be  made  whenever  there  has  been  a  trial,  and  tbe  parties  have  ap- 
peared and  litigated  the  questions  in  controversy. 

5.  No  allowance  shall  exceed  the  sum  of  $100,  unless  due  notice  of 
the  time  and  place  of  making  applioation  therefor  be  first  given  to  the 
adverse  party,  nor  unless  it  shall  appear  to  the  justice  who  ahall  hear 
snoh  application,  that  the  litigation  in  reapect  to  which  the  allowance  is 
claimed,  has  been  unreasonably  or  unfairly  conducted  by  the  party  to 
to  be  charged  with  such  allowance. 

6.  In  actions  for  the  foreclosure  of  mortgagee,  where  the  defend- 
ants do  not  exceed  five  in  nnmber,  tbe  allowance  shall  not,  when  add- 
ed to  the  costs  given  to  the  plaintiff  under  section  307  of  the  code, 
exceed  the  sum  of  $40.  And  in  cases  where  there  are  more  than  five 
defendants,  such  allowance  shall  not,  when  added  to  the  costs  given 
to  the  plaintiff  under  section  S07  of  the  code,  exceed  in  amount  tbe 
costs  heretofore  given  to  the  solicitor  for  tbe  complainant  nnder  the 
first  section  of  the  sot  of  the  25tb  of  May,  1841,  to  amend  the  act 
to  reduce  the  expenses  of  foreclosing  mortgages  is  tbe  court  of 
chancery. 
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7.  A  printed  cop;  of  Uieie  rnlea  shftll  be  annexed  to  every  oalea- 
Am  of  Okuses  Kereafter  made  np  for  trial  at  the  cirooit,  and  for  hearing 
and  argument  at  the  general  and  special  terms  of  the  court,  by  the 
olerka  who  fiimiah  aaoh  aalendars. 

These  mles  are  modified  by  the  amendment  to  the  code  in  16S7 ;  and  Me 


aULE— Adopted  20th  Fm'r,  1857. 

OsDEKKD.  That  orden  to  ahoir  oanse  on  non^ennmerated  motions 

will  not  hereafter  be  granted,  except  npon  affidavit,  shiwing  the 

fieoessity  of  making  the  time  of  notioe  aliorter  than  ia  required  by  the 

The  attention  of  the  profeasbn  is  partionlarly  direotad  to  thia  nila. 
It  will  be  strictly  enforced  thioiighont  the  district. 


OBDBR  OF  BUSINESS  FOB  HBARINO  NON-ENDMBRATBD 

MOTIONS  AT  SPECIAL  TERM,  KINGS  COUNTY. 

I,  £x-parte  motions. 

3    Motions  to  modify,  and  discharge  provisional  remedies. 
8.  Applications  far  judgment,  and  other  motions  on  notice  in  fbr^ 
closure  and  partition  oases. 

4.  Applications  for  judgment,  on  notice  in  other  oases  for  want  of 
an  answer,  or  on  account  of  friToloasnesa  of  demurrer,  answer,  or 
reply. 

5.  Motions  in  proceedings  ag«nst  persons  brought  np  by  attaoh- 
ment. 

6.  Motions  for  oommissions  and  discoTery  of  books  and  papers,  and 
for  the  examination  of  parties. 

7.  Motions  to  change  the  place  of  trials. 

8.  Motions  to  open  defaults. 

9.  Motions  to  strike  oat  sham  and  irrelBvant  pleadings,  to  strike 
out  irrelerant  or  redundant  matters,  and  to  make  a  pleading  definite 
and  certain  by  amendment. 

10.  Motions  for  allowance  of  injnncUon. 

II.  Other  motions. 
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NEW  YORK  SUPERIOE  COURT  RULEa 

ADOPTED  JAHUABT  18, 1631. 

RtTLE  1.    {Sm  Suls  1  <rf  StOea  &f  Dec.  1863,  pott.) 

RULE  2.    Butmett  at  general  term,  j  time  of  opening. 
At  the  general  l«rms,  th«  court  will  hear  appeals  and  ennmerated 
mottons.     The  general  term  will  open  at  eleren  o'clock,  A.  M. 

RULE  8.     Trial  Urm. 

The  special  term  will  oonaist  of  two  or  moT«  trial  tenns,  held  by 
two  or  mora  jaBtices,  severallT,  and  a  term  held  bj  one  justice,  whidi 
will  be  deainiated  the  special  (or  eqRity)  term.  For  the  trial  terma 
^ft  clerk  will  prepare  a  calendar  for  eaeh  branch  of  the  court,  oon- 
tainins  the  issnaa  of  fact  to  be  tried  by  a  jury.  8uoh  calendars  will 
be  a«lTed  and  regulated  by  the  justice  presiding  in  each  court.  The 
trial  toriDfl  will  open  at  eleven  o'clock,  A.  H. 

RULE  4.    fecial  term. 

For  die  gpeoial  term  the  clerk  will  prepare  a  calendar,  containing, 
first,  the  issues  of  law  noticed  for  argument  at  such  term,  and,  seo- 
ond,  all  issues  of  fact  noUoed  for  trial,  which  are  designated  on  the 
notes  of  issues  as  oausaa  not  requiring  to  be  tried  by  a  jury  by  f  253 
of  the  Code  of  Procridure,  or  in  which  a  jury  trial  ia  waived.  The 
special  term  will  open  at  ten  o'clock,  A.M.,  aod  the  first  hour  will  be 
devoted  to  the  giving  of  judgment  ia  undefended  causes,  and  the 
hearing  of  litigated  nonenumeratod  moljons.  The  calendar  will  be 
taken  np  eaob  day  at  eleven  o'clock  A.  H. 

RULES.  {Ae  amended  January,\8Q^?^  Non-emmnerated 
tnotione. 

At  ten  o'clock  in  the  morning,  daily,  except  Sundnya,  New-Tear's 
day,  Good  Friday,  Thanksgiving  and  Christmas  days,  the  Foarth  of 
July,  and  the  days  of  annnal  election,  apacial  terms  shall  be  held  at 
chambers  to  hear  non-ennme rated  motions  and  applications  required 
to  be  made  in  open  court ;  also  for  the  trial  of  oauaes  which  the  par- 
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tiea  and  th«  jaatioe  littiug  ia  saob  term  ma;  consent  to  h&ve  tri«d 
before  him  without  a  jury.  Mil  giving  judgment  therein ;  and  also  Fur 
giving  judgment  in  actions  noder  cuapter  one,  title  eight,  second 
part  of  the  Code.  And  as  many  apeoial  terms  for  such  purposes 
may  be  held  simnltaneoaslj  aa  there  may  be  jastioes  attending  to 
hold  the  aame. 

Where  the  notice  of  a  motion  or  application  atatea  that  it  will  be 
made  at  ehambera,  or  at  a  special  term  at  chambera,  it  aball  be  heard 
there  omy,  unless  the  parties  otherwise  agree  ;  and  either  party  may 
there  take  the  other's  defanlt  therein, 

UULE  6.  Attendance  ofyuetioes  at  chambers. 
The  jusliees  designated  to  nold  the  general  terms  will  attend  at 
ehambera  daily,  dnnng  their  respective  terms,  from  ten  to  eleven 
A.  M.,  to  dispose  of  ea^parU  applioationa  and  of  non-enamerated 
motions.  All  appticationa  for  a^parte  orders,  and  for  jndgmenta 
upon  fsilnre  to  answer,  dnring  the  general  terms,  must  be  made  be- 
fore eleven  o'clock,  A.  U. 

RULE  T.  {At  amended  October,  1868.)  Appealg/rom  or- 
ders on  non- enumerated  Tnoiiont. 

Appeals  from  all  orders  made  on  non-ennmerated  motions  will  be 
heard  on  eacb  Saturday  during  the  general  terma,  at  eleven  o'clock, 
A.  M.  Such  appeala  may  be  notioed  for  that  time.  Appeals  from 
orders  sostaining  or  overruling  demurrers  will  also  be  then  heard, 
and  will  be  heard  in  their  order  on  the  general  term  calendar.  Six 
copies  of  the  appeal  papers  must  be  furnished  to  the  eonrt. 

BULE  8.     Motion  to  get  aside  verdict  as  against  evidence. 

A  party  intending  to  move  to  set  aside  a  verdict  as  against  the  evi- 
dence, must  obtain  from  the  justice  who  tried  the  cause  an  order  stay- 
ing the  proceedings  for  that  purpose.  Such  a  motion  will  not  faa 
entertaioed  unless  the  stay  of  proceedings  be  obtained  and  served 
withta  four  days  after  the  entry  of  the  judgment  by  the  clerk,  or 
before  the  insertion  of  the  costs  by  the  clerk  in  the  entry  of  the  judg- 
ment. The  court,  by  order,  may  permit  the  judgment  to  be  entered 
and  collected,  wi^out  prejudice  to  a  motion  to  set  aside  the  verdict; 
and  may  impose  such  terms  on  each  party  in  respect  thereof  as  to  the 
court  may  seem  meet. 

RULE  9.  Case  and  exeeptiont  on  motion  to  set  aside  ver- 
diet  as  against  evidence. 

The  party  moving  to  set  aside  a  verdict  as  against  evidence,  mast 
prepare  a  case,  and  procure  the  same  to  be  settled  in  the  usual  man- 
ner. If  the  party  making  the  case  intends  to  appeal  from  the  judg- 
ment, when  entered  on  the  verdict,  hecauae  of  errors  of  law  alleged 
to  have  occurred  at  the  trial,  or  in  the  direction  for  judgment,  he 
muat  present  such  alleged  errors  in  the  case  made  for  setting  aside 
the  verdict.    If  the  errors  cooipkinod  of  weie  excepted  to  in  due  aea- 
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MD,  when  tbey  oeonrted,  tbo  cue  m«7  !>•  turned  into  ezeeptioiu,  u 
of  course,  in  t&a  event  of  the  Implication  to  let  uido  the  Tcrdiet  be- 
ing denied. 

KULE  10.  Hearing  on  motion  to  aet  asid«  wrdiaL 
The  notion  to  set  kside  the  rerdict  on  the  oue  irhen  settled,  moat 
be  broufht  on,  on  the  nsa«l  notice,  at  the  specUl  term.  No  alleged 
errore  of  law  presented  hjr  snch  ease  will  be  considered  af  the  special 
term,  nntess  by  the  express  directions  of  the  jostios  belbra  whom  the 
canae  was  tried. 

RULE  11.  Appeal  from  order  granting  or  refuting  a  ntfio 
tritd. 

If  either  partj  appeal  from  an  order  of  a  justice  granting  or  reus- 
ing a  new  trial  on  such  ease,  the  appeal  ma;  be  bronght  on  before  the 
general  term,  on  the  nsual  notice.  If  the  order  refoee  a  new  trial, 
and  there  he  alleged  errors  of  law  contained  in  the  ease  on  which  tbo 
motion  was  nude,  the  appeal  from  the  judgment  in  reipeat  to  eneh 
errors  of  law  mnst  be  brought  on  and  argned  at  the  same  time  with 
the  appeal  from  tha  order  refasing  a  new  trial,  at  the  special  term. 

RULE  12.     Coata  on  appeal. 

Tbo  costs,  on  an  appeal  to  the  general  tenn  from  a  judgment,  as 
well  as  from  an  order  granting  or  refasing  a  motion  to  set  aside  a  ver- 
dicl  as  against  evidence,  when  allowed  hj  the  oourt,  shall  be  the  eoBta 
prescribed  in  enbdivision  six  of  section  three  hnndrad  and  seven  of 
the  amended  code,  together  with  the  expenses  specified  in  section 
three  hnndred  and  eleven.  But  where  an  appeal  from  snch  order  ia 
beard  at  the  same  dme  with  an  appeal  from  the  judgment  in  the  canae, 
the  court  ma;,  in  its  disoretion,  give  costs  on  the  former  appeal,  as  if 
it  were  a  motion  at  special  term. 

RULE  18.     Motion  for  rehearing,  hefore  referee*. 

The  part;  who  moves  for  a  rehearing  or  review  of  a  eanae  or  mat- 
ter decided  by  a  roferee  or  referees,  shall  proonre  and  furnish  to  the 
court  a  special  report  of  the  referee  or  referees,  setting  forth  dis- 
tinctly the  hcts  found  on  the  reference,  and  bis  or  their  deoisbn  upon 
the  points  of  law  arising  in  the  cause. 

RULE  14.    {^AAopUd  Deeetta>er,\%%\S    NoUtofiwue. 

That  all  notes  of  issue  hereinafter  filed  witn  the  clerk,  in  oanaes 
which  have  once  been  on  the  calendar  for  trial  or  argument,  ahall 
specify  the  number  of  the  cause  on  the  last  preceding  calendar  on 
which  it  was  entered,  and  the  date  of  such  calendar.  And  every  note 
of  issue  shall  state  whether  the  cause  is  to  be  placed  on  the  calendar 
of  the  general  term,  the  special  term,  or  the  trial  t«rm.  No  cans* 
shall  be  entered  by  the  clerk  nn  either  calendar,  unless  the  note  ot 
iasne  eonforma  to  this  rule 
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RTTLE  15.    (Adopted  March  6,1852.)    Notes  of  issue. 

That  all  notes  of  iasne  hereinafter  filed  with  the  elerk,  in  o&nses 
whioh  have  ODce  been  on  the  calendar  tor  trial  or  argnmenl,  Bhall 
apecifj  the  nnmber  of  the  cause  on  the  laat  preceding  calendar  on 
whioh  it  was  entered,  and  the  date  on  auch  oalendor.  And  everj  note 
of  iesne  shall  state  whether  the  cause  is  to  be  placed  on  the  calendar 
of  the  general  term,  the  special  term,  or  the  trial  term.  No  cause 
shall  be  entered  hj  the  clerk  on  either  calendar,  nnleas  the  note  of 
iasae  eonforma  to  this  rule. 

RULE  16.    (Adopted.  MareMS,  1853.)    Note  of  issue. 

That  all  notes  of  issue  hereafter,  for  the  general,  speoial,  and  trial 
terms  of  this  oonrt,  must  be  filed  with  the  olerk  eight  daj^s  before  the 
eominenceinent  of  the  first  daj  of  the  aacceeding  term. 

RULE  ir.  {Adopted  March  10,  1855.)  Inquests. 
That  when  a  oanse  is  placed  on  the  day  calendar  for  trial,  the 
plaintiff  msj,  at  the  opening  of  the  court  each  da^,  take  an  inqnest 
therein,  in  any  case  the  court  will  consent  to  try  without  the  inter* 
Teetion  of  a  jury,  though  an  affidavit  of  merits  may  have  been  filed, 
■  unless  the  defendant  snail  appear  and  state  that  a  defence  is  intended 
to  be  made. 

RULE  18.  {Adopted  April  11,  1857.)  FUinif  ^pwpers. 
Entering  orders.     Motions  for  judgment. 

The  attorneys  of  the  parties  must  file  immediately  every  paper 
read  by  them  on  a  motion. 

Every  order  hereafter  entered  muat  specify  the  papers  on  which  It 
was  granted  or  opposed  ;  and  the  olerk  is  directed  not  to  enter  any 
order  unless  suoh  papers  are  exhibited  to  him  and  filed,  or  unless 
they  have  been  previously  filed. 

Either  party,  at  the  time  of  giving  notice  of  trial  for  the  special  or 
trial  term,  may  also  give  notice  that  he  will  move,  on  the  first  day  of 
term,  for  judgment  upon  the  pleadings,  or  upon  the  pleadings  with 
anch  admission  on  his  part  as  he  may  specify  ;  and  may  thereupon 
bring  on  die  action  to  be  tried,  and  move  for  snob  jndgment  as  ha 
may  be  entitled  ta  upon  the  pleadings,  with  or  without  such  admis- 


RULE  Id.     {See  Rule  10  of  Rules  of  J)ecem^,  1863,  post.) 

RULE  20.     Regulations  as  to  the  calendars. 

Causes  may  be  generally  reterved  by  a  written  consent  of  the  at- 
torneys, filed  at  any  time  before  the  case  is  on  the  day  calendar. 
Cases  so  reserved  may  afterwards  be  placed  upon  the  day  calendar, 
on  the  application  of  either  party  to  the  judge  at  chambers,  provided 
two  days'  previous  notioc  of  such  application  be  given  to  the  adverso 
party. 

All  eanaet  marked  "  Off  for  the  Term,"  shall  have  priority  at  the 
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SDOcevding  tens,  and  will  ht  plmo«d  in  their  order  at  the  he^d  of  tbe 
oalendw  UArefor. 

Ganaei  pamed,  or  run  down,  wil)  b«  plamd  apon  the  emlaodar  for 
the  enooeediDg  term,  aa  of  the  date  of  ieaoe  when  thna  paaaed  or  ru 


BULEd  ADOPTED  DECEMBER  16,  1863. 

BULE  1. — The  general,  epecial  and  trial  terme  of  tbe  court  will  he 
held  on  tiie  firat  Hondaj  in  January,  Febrnsrj,  March,  April,  Haj, 
Jnne,  October,  November  and  Deoember,  in  each  year,  and  will  eon- 
tinne  until  the  laat  Saturday  of  sach  months  respectirel;. 

RULE  2. — ^There  will  be  two  trial  terms  for  tbe  trial  of  caasea  by 
a  jury,  which  will  be  denominated  Parta  I.  and  II. 

BULE  8.— There  will  be  a  speeial  terra,  for  the  trial  of  issnei  of 
law  and  of  iasues  of  fact,  without  a  jury.  The  calendar  will  be  call- 
ed through  at  11  o'clock  on  the  first  day  of  the  term,  for  the  purpose 
of  setting  down  causes  for  trial. 

RULE  4. — Ex  partt  orders  roast  be  applied  for  and  non-enumer- 
ated moticins  heard  at  special  terra  only.  ,For  such  purpose  the  spec- 
ial term  will  be  opened  at  10  o'clock,  A.  M.,  and  oontiane  in  eessioB 
until  3  o'clock,  P.  M.,  of  each  day,  except  New  Year's  day.  Good 
Friday,  the  Fourth  of  July,  the  days  of  the  annua!  and  charter  elec- 
tions, ThanksgiTlng  day  and  Christmas. 

Ex  parte  orders  must  bo  applied  for  between  Uie  hours  of  10  and 
11  o'clock,  A.  M.  of  each  day,  or  at  any  other  times  when  tbe  joatieei, 
while  holding  the  special  term,  may  be  disengaged. 

The  first  Monday  and  each  of  the  Saturdays  in  the  special  term, 
shall  be  act  apart  for  the  hearing  of  non -enumerated  mctions.  All 
motions  mast  be  notdeed  for,  and  orders  to  show  cause  returnable  on, 
one  of  those  days,  unless  otherwise  directed  by  the  jnstioe  holding 
tJie  special  term. 

BULB  6.— The  general,  trial  and  special  kerms,  for  tbv  trial  of 
causes,  will  open  at  11  o'clock,  A.  M.,  respectively. 

BULE  6. — Appeals  from  orders  shall  be  heard  in  the  general 
term,  on  each  Saturday  in  term,  and  on  the  days  appointed  in  vaca- 
tion, at  11  o'olock,  A.  M.  The  appeal  papers  most  do  printed  in  like 
manner  as  upon  appeals  from  judgments. 

In  appeals  from  orders,  and  in  calendar  oanses,  the  parties  shall 
deliver  eight  copies  of  the  printed  papers  and  points  to  tbe  clerk  at 
tbe  oommaneement  of  the  argument. 
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BITLE  7. — The  ixj  calendar  in  the  trial  terms  will  be  called 
through  each  morning,  at  the  opening  of  the  coart.  The  plaintiff,  oa 
failure  of  the  defendant  to  appear,  maj  take  an  inqaeat ;  and  the  de- 
fendant, 00  failure  of  the  plaintiff  to  appear,  maj  have  a  diainUsal  of 
the  complaint. 

BITLE  8. — Canies  on  the  trial  calendar  may  be  rejerved  generr^y 
at  anj  time  before  the  oanae  ta  on  the  daj  calendar,  be  filing  vrith  tbo 
clerk  the  written  consent  of  the  attorneys. 

Motions  to  put  such  oaaaes  on  the  day  calendar  may  be  made  to 
the  jastioe  boidiDg  the  special  term  on  two  days'  notice. 

RULE  9. — ^It  is  ordered  that  from,  and  after  the  first  day  of  Jnly, 
1864,  Tia-ex-parte  order  for  the  sabstitation  of  attorney  for  either  party 
to  any  action  pending  in  this  court,  will  be  granted  nnleas  opaa  the 
cODSont  in  writing  signed  by  the  party  and  his  attorney  duly  aolmowN 
edged  or  proTea  by  affidarit. 

RULE  10.— In  aotiona  on  eontraot  where  there  is  reason  to  be* 
lieve  that  t&e  defease  is  interposed  for  the  purpose  of  delay,  and  that 
the  trial  will  not  occupy  more  than  one  Itoar,  the  plaintiff  may  apply 
by  motion  at  Bpeoial  term,  on  a  notice  of  four  days,  to  have  the  issue 
placed  npon  a  special  calendar  for  trial,  (serving  with  anoh  notice 
any  affidavits  or  papers  he  may  wish  to  uae  on  the  motion,  which  have 
not  already  been  served ;)  and  the  same  be  so  ordered  in  the  discre- 
tion of  the  justice  before  whom  the  motion  shall  be  made. 

If  such  motion  be  granted,  the  cause  will  be  entered  on  a  special 
calendar  to  be  made  Dy  the  clerk,  on  receiving  a  note  of  the  iesne 
■pecifyiog  the  number  of  the  cause  on  the  general  trial  calendar,  and 
the  date  of  the  order  directing  it  to  be  placed  on  such  special  oal- 
endar.  Such  note  of  issue  to  be  filed  with  the  clerk  fbnr  days  before 
the  day  on  which  the  cause  shall  be  so  entered. 

The  special  calendar  will  be  called  on  the  second  and  last  Friday 
of  each  trial  term  in  part  No.  I.  for  trials,  by  the  justice  there  pre- 
siding, and  the  causes  may  be  tried  in  either  part,  as  may  be  directed 
by  such  justice. 

If  the  trial  of  the  eause  shall  occupy  more  than  one  hour,  the  trial 
may  be  suspended  at  the  discretion  of  the  court,  and  the  cause  b« 
placed  at  the  foot  of  the  general  trial  calendar. 
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COURT     OF     COMMON     FLEAS 
FOE  THE  CJTT  AM)  COUNTY  OP  NBff  TORK. 

BDLES  ADOPTED  DECEMBER  2,   1863. 
Eegulation  of  calendar — SAort  axtuet. 

1.  The  gencnl  cklendnrt  for  the  trial  of  jnrf  oues,  and  eaaea  to 
be  tried  by  the  court  vTilhout  a  jury,  for  the  jeir  1863,  haring  been 
aaUed  throagh,  will  be  re-numbered  for  1864,  and  those  omses  only 
in  which  the  Uw  relative  to  atenographera  ihall  hare  been  complied 
with,  on  or  befors  the  24th  instant,  will  be  oontinned  on  the  eklen- 
dare.  Nates  of  isiae  in  new  eases  not  on  the  preaeat  general  calen- 
dar, most  be  filed  on  or  before  th«  24th  inst. 

2.  Gaaeea  may  be  generally  reaerved  by  a  written  consent  of  the  at- 
torneys, filed  at  any  time  before  the  case  is  on  the  day  calendar. 
Cases  so  reserved  may  aflerwarda  he  placed  apon  the  day  calendar, 
on  the  application  of  either  party  to  the  jndge  at  chambtrt,  provided 
two  days'  previous  notice  of  Bocn  application  be  given  lo  the  adverse 
p«r^. 

8.  All  causes  marked  "  Off  for  the  Term,"  shall  have  priorit/at  the 
•ooeeediog  term,  and  will  be  placed  at  the  head  <tf  the  calendar  there- 
for. 

4.  The  calendar  of  causes  to  be  tried  by  the  court,  mthout  a  Jury, 
will  be  called  at  the  trial  terms  on  the  fourth  Mondays  of  Jannary, 
Haroh,  Hay,  and  November. 

5.  Fifteen  oauses  will  be  placed  on  each  day  calendar,  and  no  oal- 
fludar  will  be  made  for  Saturdays. 

6.  At  the  general  terms,  in  appeal  cases  arising  in  thit  court,  die 
parties  may,  by  consent,  reserve  the  Argument  until  the  second  week 
in  term,  when  all  so  reserved  will  be  called  in  their  order  on  the  cal- 
endar.   But  in  appeals  from  the  marine  and  jnstioea'  conrta  no  saeh 
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resen'Btion  will  b«  alloved,  and  eoaniiel  tliereiii  mnat  be  pnpued  for 
the  argument  when  the  oaae  ia  reoahed  in  ita  order. 

7.  In  an;  action  on  oontntot,  where  there  is  reason  to  belieTe  that 
the  defenoe  is  interposed  for  delay,  and  that  the  trial  will  not  ooonpy 
more  tiian  one  honr,  the  plaintiff  maj,  upon  a  notice  of  foar  days,  ap- 
ply at  ehamiers  to  have  the  oanBQ  placed  npon  the  special  calendar 
for  short  cases,  and  which  will  be  made  np  for  tiie  last  Friday  in  each 
trial  term. 

The  notioe  mnat  be  aoacmpanied  by  the  affidavits  (if  any)  npon 
which  the  motion  will  be  founded. 

If  the  motion  be  granted,  the  order  to  that  effeot  shall  forthwith  be 
deliTered  to  the  clerk,  with  a  written  notioe  specifying  the  number  of 
the  cause  on  the  general  calendar. 

Should  the  trial  occupy  more  than  one  honr,  it  may  be  suspended, 
in  the  discretion  of  the  judge  holding  the  oonrt,  and  the  oanso  will 
therenpon  be  placed  at  the  foot  of  the  general  ealendar,  unless  other- 
wise specially  ordered. 


RULE  ADOPTED  HABCH  22,  1851. 
Swieto  ^quettuma  of  practice,  S^c. 

For  the  purpose  of  regulating  the  review  of  questions  of  practice 
decided  by  a  single  judge,  the  court  adopt  the  following  rule  : 

Upon  the  decision  of  motlona  made  before  a  single  judga  at  oharn- 
bers  or  at  apecial  term,  in  oases  is  which  no  appeal  is  allowed  by  sec- 
tion 849  of  the  code,  the  judge  may,  if  he  deem  the  question  of  snoh 
importance  and  doubt  as  to  render  a  review  by  the  general  term  prop- 
er, give  B  certificate  thereof;  and  the  party  desiring  such  review  shall 
within  six  days  after  the  decision  of  such  motion,  procure  such  cer- 
tificate, and  serve  a  copy  thereof,  with  a  notice  of  hearing  for  the 
next  general  term  for  which  the  same  can  be  noticed  ;  and  therenpon 
•nch  motion  shall  be  brought  on  and  submitted  for  review,  on  written 
points,  to  be  shown  to  the  opposite  counsel  and  then  handed  to  the 
court. 

Such  ocrtificate  shall  not  operate  a  as  stay  of  proceedings,  unless  Bucb 
stay  of  proceedings  be  expressly  ordered. 

o.  An  order  made  at  special  term  on  the  ^plication  of  the  comptroller  of 
thecily  of  New  York  to  open  a  Judgment  purauant  to  law  of  1899  may  beap- 
]>ealed  to  ths  general  term  without  a  certificate  under  this  rule  (Joyce  v.  Manor 
tflf.  r.  20  How.  MB). 

A.  An  order  denying  a  motion  to  set  aside  a  report  of  referees,  is  not  within 
this  rule  (MaOAeaa  v.  Jmet,  1  B.  D.  Smith,  43S). 

e.  An  order  ^vlng  ten  days'  time  to  a  party  to  make  a  motion,  and  stayfaut 
proceedings  in  the  meantime,  is  within  the  above  rule  {SniU  v.  Betmm,  3 


^dbyGoOglc 


it  the  oompUiot  (Meod  t. 
a.  Thedeciaioaof  ajadge&t  ■ped&ltenn.gniitiiigcoetB  to  tlie  delimdtuit 
from  the  tlmf  of  answer,  u  ft  condition  of  permLasion  b>  the  plaintiff  to  aioend 
ttM  oompUiut,  is  dm  appealable.  In  order  to  review,  at  a  a  general  term,  the 
proprietr  oT  impowng  sucli  coats  as  a  condition,  ttw  appelbuit  mtnt  otNaia  a 
OBrtidcaUsof  theJadie.lnpnniuuiMardiaBideor  MandiK,  18G1  {OmMv. 


BULB  ASOPTBD  MAT  2,  1S&7. 

A^^peaiifromorderttohetubniitUdoKocrtifieia^Uit^thepaftn. 

Ordand,  That  apppcala  lo  tho  g«nenl  tam  from  orders  made  in 
motigiu  at  apeoUl  tarms  and  ohambers  be  submitted  upon  certified 
oopiaa  of  the  papera  oaed  on  the  motion,  inatead  of  tho  original 
p^eri. 


BULB  ADOPTED  8EPTEHBEB  28,  1857 
ArgnmaU  afappeaU/rom  marine  and  District  Courti. 

Appeals  from  the  marine  and  diBtriot  oonrta  shall  hereafter,  and 
nntil  further  order  of  this  oourt,  be  heard  orally  at  the  general  term 
appointed  for  the  sabmission  thereof. 

The  parties  will  be  eonfitied  on  the  argument  to  a  brief  statement 
of  the  facta  and  points  InToWed,  and  the  authorities  relied  on,  nnleai 
the  court  shall  otherwise  direct 

1.  If  the  appellant  does  not  proonre  the  return  to  be  made  to  this 
court,  within  the  time  prescribed  in  section  860  of  the  Uode  of  Pro- 
oednre,  the  respondent  may  serve  a  notice  in  writing,  reqairing  ^a 
aame  to  be  done  within  ten  days  thereafter,  and  that,  in  deianlt  tnere- 
of,  he  will  apply  to  the  generu  term,  on  the  first  day  thereof,  for  an 
order  diamissing  the  appeal ;  and  upon  proof  of  the  serviee  of  such 
notice,  and  of  a  non-compliance  therewith,  such  order  will  be  granted, 
unless  the  oourt  grant  further  time  therefor. 

2.  If  the  court  below  shall  not  make  the  return  to  this  court  as 
prescribed  by  the  code,  the  appellant  may  apply  by  motion  toajodga 
at  flhambers,  to  compel  snch  retora  by  attachment. 

h.  On  moving  to  dtsmies  an  appeal  becanse  tlie  return  has  not  been  filed,  llM 
moring  party  hiu  only  to  show  the  proper  serriceon  the  oppoeiie  party  of  tbe 
notice  of  ten  days  Tequlred  by  this  rule.  That  ia,  he  need  not  show  aglitmi- 
tininOal  the  return  has  not  oeen  filed  within  thirty  days  as  reqnired  bj  sec- 
tion S60  of  the  code  ICondtrt  t.  Litu,  11  How.  264;. 


^dbyGoOgle 


OOKHOH  P1.KA3.  888 

a 

Asi^tutft  bond  for  beneJU  ifi^edUori 

Ordered,  That  the  hond  required  to  be  given  by  an  uaignee,  under 
the  act  of  April  13th,  1860,  respeoting  ToIuDt&ry  uaignmenta  for  the 
benefit  of  creditors,  most  specify  the  place  of  residenoe  of  each  anretj 
named  therein. 

At  the  time  of  presenting  it  for  approval,  it  mnat  be  aooonapaniecl 
by  an  affidavit  showing  the  nominal  valae,  and  also  the  aotaal  value, 
of  the  property  assigned ;  and  no  bond  trill  be  hereafter  approved  un- 
til  these  reqauremeuts  are  oomp tied  with. 


BULB  ADOPTED  JUNE,  1868. 
Bonds  to  be  legibly  written. 


Ordered,  That  the  olerh  of  this  court  be  directed  to  place  n< 
ir  undertaking  on  file  in  his  office  nnless  the  same  ia  legibly  * 


e  no  bond 
_     y  written, 
and  all  interlineations,  alterations  or  erasures  therein  are  dnly  noted 
Mt  having  been  made  before  exeeation  thereof. 

Removal  of  Actions  from  Di^rirt  Courts  into  New  York  Common 
Fleas. 

In  anv  action  commenced  in  a  distriot  ooart  of  the  city  of  New  York, 
where  the  claim  or  demand  exceeds  $100,  upon  the  application  of  the 
defendant,  the  justice  may  make  an  order  removing  the  same,  at  any 
time  after  iasne  joined  ana  before  the  trial,  into  the  New  York  com- 
mon pleas,  npon  the  defendant  executing  to  the  plaintiff  an  undertak- 
ing with  one  or  more  sufficient  sureties,  to  be  approved  by  the  juatioa 
in  whose  court  the  action  is  commenced,  to  pay  to  the  plaintiff  the 
amount  of  any  judgment  that  may  be  awarded  against  tha  defendant 
by  the  said  oonrt  of  common  pleas  (Laws  1857,  on.  844,  §  S).  Query, 
subsequent  prooeedlng  t    See  id.  }  48. 
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Abatat  when  action  not  to,  1S8. 
Abatemont,  answer  of  matter  In,  297. 
AtasooodliiK     dabton;     attachment 
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I  bam    fitatft   effect  of,  on 
time  of  limitation,  90  b,  101. 
loe^JiK^,  783. 
Abaent  d«bton,  see  Nim^ntidmt. 
AbiiMofpraoMa,acUonfor,lll  I,m. 
AooOTuit,   defendants  In  action  for, 
127  A,  138  a. 
how  stated  In  pleadings,  815. 
TCrifledcopyortobcdelivored,81B. 
fUTtAtr,  may  be  ordered,  815. 
ttated.  complaint  on,  205  <. 
i»ju*tU^  eourU,  either  par^mftj 
l>e  required  to  exhibit,  'ra. 
pleading  founded  on,  73. 
sctloa  on,  in  Justices'   courts, 
S4,5e. 
rtftrttiet  to  lakt,  after  judgment  on 
imue  of  law,  489. 
for  infonnttion  of  court,  or  to 
canv  a  judgment  Into  effbct, 
489, 4SS  a.  ma. 
bf  coonty  treasurer,  891 
1^  guardians,  798. 
V  agetU,  74$  a. 
(aoila,  as  eridence,  750  a. 
See  Ba  (^  partualan,    Cfum 
aetovnt.  Long  aeetmnL 
AoooontablUty  of  goanUsD,  79S. 


Acknoirlodeinant  of  debt,  when  It 

mnBt  be  in  writing,  104. 
efffect  of,  76,  76. 
Aot  \Codt),  diTlsion  of,  19. 
when  to  take  effect,  8S7. 
to  what  to  relate,  19. 
construction  of.  882. 
extended  to  suits  on  fbrfdtad  le- 


rules  and  practice  consistent  wltll, 
ret^ned,  883. 

all  statutes  Inconsistent  with,  re- 
pealed, 833. 

cases  not  provided  for  in,  883. 

not  to  applT  to  certain  statutory 
proceedings,  nor  to   manda- 
mus, 884. 
jtlon.  defined,  la 

what  ts,  and  what  Is  not,  18  a,  b. 

Jurisdiction  of  courts,  22  n. 

against  Mayor,  &C.  of  N.  Y.  28  ft. 

by  grantee  of  land  in  name  of  hit 
grantor,  when  nllowed,  10S. 

authority  to  commence,  when  to 
t)e  produced,  106  c. 

proT^ons  of  ReriBed  Statutes  ap- 
plicable to  proceedings  in,  not 
repealed,  838. 

abatement  of,  ISa 

consolidating,  885  6. 

discontinuing  in  justice's  court,  on 
answer  of  title,  67. 

after  discontinuance,  on  answer  of 
title,  68. 
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when  deMi-__ 

1«1, 15S  <i,  177  d,  b. 

tiow  commenced,  lOS. 

proof  of  commencement  of,  lOO 

iliould  not  be  commenced  until 
c»iMe  of  action  hu  ■ccnwd, 
IBS,  A 

title  of,  not  changed  on  appeal,  630. 

for  diacover;  abollahed,  TU. 

fonn  of,  65. 

Unds  of,  1». 

criminal  action  defined,  10. 

and  nilt,  distinction  between,  abol- 
ished, 85. 

limitation  of,  time  tor  conunenc- 
lnR,8a. 

canae  of,  when  it  aocmea,  88,  nota, 


f  dowar,  in  cotin^ 


X  of,  138  dL 

»I  of,  188  A. 

partlea  to,  89, 106,  TU  a. 
place  of  trial  of,  14^. 
•evenuce  of,  345, 469  ft,  B06, 609. 
tnnafer  of.     Bee,  Tran/^tr. 
pennUslon  to  bring,  101  b. 
fwndifV  defence  of,  379  6,  818,  / 
•ubmlttiug   oontTOTeray   without, 

717. 
bf  attorney -eeneral,  460 
confession  of  Indcrment  without, 

TW. 
See,  OiuM  (>f  oeHan,  Onil  aetiim. 
Sliding  tfiitt.  Thing  in  a^im. 
Aataal  detaimlnation,  Judgment  by 

omsent  is  not,  649,  e,  iL 
Addttional  ollowanofc  See  AUoMiiue. 
Additional  time,  how  computed,  787. 

Bee,  Enlarging  lime. 
Addxeaa  of  pUintiff,  when  it  may  be 

required,  106,  <f 

Artjololng  towna,  what  are, 

AdjOBinniont  of  court  of  appeals,  28. 

general  and  spednl  terou  of  bu- 

preine  court,  circnits,  and  oyer 

and  terminer,  )iS. 

of  bearing  before  referees,  497  d. 

of  examination  in  supplementary 

procoedingg,  062  c 
injustices'  couru,  62. 
of  mort^s^  sale,  891 
cosU  on,  619. 

I4  by  the  clerk, 
613. 


Adjiiatmant  of  ooat*— omfiniMd. 

effect  li  omitting  notitx,  614/. 

power  of  clerk  aa  to,  614  iL 

diabursementa,    bow    stated   and 
Terifled,  61S  d. 

wliat  are   allowed  i 
menla,  615/. 

review  of;  617  A. 

in  court  of  appeals,  660  a. 

by  judge  at  chaml>en.  018  e 

&e,  Itiierloetttory  ec 

nwBatmmeot  of  do 
court,  8f 

complaint  for,  827  g. 

Berlaed   Slstutea  as  to,  not  re- 
pealed, 835, 836,  e. 

See,  Sjitifnmijor  dewtr. 
AdmlnlBbator,  action  on  lM»id  at,  fiS. 

9oe  Sneeulor. 
Admiralty     ooiuo,     Riperlor     court 

claims  Jurisdiction  of,  45  a. 
AdmiMton  ot  coonaei  and  attom^a 

t«gnlated,8U,SlL 

afterriceorMmmion3,175, 176<^ 

of  genuineness  of  paper,  when  may 
be  reqtdred,  &c,  735. 

by  assignorof  thing  in  action,  IIO& 

by  wife,  746.,/,  p. 

in  answer  of  part  of  plaintiff*! 
claim,  4ge,  4SS  Jt 

in  pleading,  804/,  S88  b. 

by  demnmng,  257  d. 

by  not    answering   or   replying, 
338  a,  338  A. 

y,  issues  cm  qneation  of,  how 
settled,  863. 

vena  claims  lo  real  estate,  costs  in 
proceedinga  on,  608,  609  a. 

actions  to  determine,  205  g,  817. 

party,  examination  of,  aa  a  wit- 
ness, 683  «,  746,  747. 
examination  of,  to  same  matta, 
when  assignor  of  thing  in 
action  is  examined.  959. 

pattftion,  what  is,  98, 94. 
Advartiaemanb  pubiicaUon   of,  how 
proved,  793  a,  175, 176  b. 

ot  sale  of  real  estate  on  execution, 


S40fa 


creditor  not  liable  for 


cost  of,  540  n. 
ftrtdovin  a^,  not  aOected  by  the 

Code,  836. 
See,  i^iAHMton. 
Advloa  4  couoKl,  how  Bwom  to,  857, 

me. 

Affidavits  tide  of,  786. 

to  be  filed,  788,  774  a,  e,  SSL 
tn  be  used  on  a  motion,  774  e. 
used  on  a  motion  to  be  filed,  687  (^ 
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of  advice  o?  counMl,  4B1  «,  807. 

Ofmerita,  481.     BeeMniU. 

of  serrlce  of  Bununoiu,  ITS,  176  b. 


CtHtceming  Tsane,  S7Q,  149  A. 

ofdiflbareemenU,  618. 

on  motion  to  Tacate  order  of  bT' 

reBt,S88. 
fbr  order  for  publication,  171. 
for  order  of  ureat,  S74. 
amendment  of,  839  d,  800  d. 
UBiug  pleadings  as,  400  i. 
folios  of  to   be   numbered  and 

marked,  607. 
cop7  of,  lo  Inclade  Jtmt  and  Big- 
nature,  784  a. 
proof  of  Bervice,  where  party  serr- 

Ing  IB  dead  or  Insane,  787/. 
made  out  of  the  State  810  A. 
JUBimaao«,Ju^mmt  of,  S44  g,  706. 
what  is  not,  661  h. 
in  part,  644 
in  court  of  appeala,  87. 
on  eqnal  diviMon  of  court,  effect 

of,  28  b. 
t>y  defoult  in  court  of  appeslR,  844. 
notice  of,  whfin  to  be  given,  844- 
meaning  of,  660^. 
on   appeal  from  juetice'a   court, 

700  d,  711, 706. 
Afflnnatlve  relief  to  defendant,  476, 

S06,  609(1 
on  motion,  774  d. 
answer  need  not  contain  a  prayer 

for,  878  0. 
Agnnt,  acts  of,  how  alleged,  201  d. 
when    he   tuay  sue  in   his   owi 

name,  107  i,  108, 110  b. 
complaint  by,  190  d. 
when  liable  to  arrest,  808, 868  0. 
when  lie  ma;  veri  f  j  a  p1eadlng,309( 
form  of  veriflcalion  bj,  811  o. 
■1,7*5(1. 
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answer  of,  S86  /. 
Alimony,  appeal  from  order  granting, 

680  it,  i,  081  n,  864 

mntof,  8S4c,/. 
AUegEitlona  in  pleading,  wbsn  deemed 

true,  S87. 
fnufmof,  what  are,  SS7  e. 
howiobemade,  301. 
when  deemed  to  be  oontrorerted, 

837.     . 
ABowanoo,  tmdor  906tk  mOion,  Wl. 
no  motion  necessary,  608  a. 
in  what  casea  granted,  006  b. 
in  what  cases  refused,  006  e. 
under  800th  eecbon,  60B. 
wlien   baa   "  a   trial   been   hftd," 

610  a. 
what  are  dUficnlt  and  eztraordl- 

sary  cases,  610  d. 
when,  where,  and  to  wbom  the 

application     for,   Bhould    bo 

made,  611  a,  877. 
costs  on  motion  for,  613  d. 
afler  trial  before  a  referee,  613  e. 
review  of  order  for,  613  ff,  680  o, 

681 1,  683  JL 
of  bail,  883. 
Alternative,  fudgntmt  m  lie,  when 

allowable,  514 
relitf.  cannot  be  demanded,  968. 
Amendad  ploadlng,  what  is,  84S  A. 
takes  the  place  of  tbe  pleading 

amended,  840  d. 

It  of  coniplaint,  time  to 
wer  after,  288. 
lonta,  the  provisions  of  the 

revised  statutes  as  to,  ana  not 

repealed,  889  e. 
tbe  whole  matter  of,  is  in  the  dis- 
cretion of  tie  court,  865/. 
of  summons,  150  a,  860  e. 
of  affidavits,  860  d. 
of  attachments,  SSO  «. 
of  nndeitaking,  8S1  a. 
of  referee's  report,  600/ 
of  variances,  340.    See  Vairitmee. 


obeln 


304  e 
A^jreetnents, 

cause,  lo  be  In  writing 

tered  on  minutes,  864 

Albany,  general  terms  at,  88  a. 

penitentiary,  action  o^nst  snper- 
intendent  of,  144  b. 
AUbo,    naturalization    of  in   cotmty 
court,  40  4. 
may  claim  by  adverse  possession. 


ofcomplaii 

of  courae,  844. 

In  witat  casea,  B44,  S46  a. 

within  what  time,  347  b. 

extent  of,  348  g. 

after  decision  on  demnrrer,  848  b. 

right  to  amend  of  course  is  not  a 

stay  of  proceeding)!,  846  b. 
br  order,  840. 

what  court  may  order,  349  &. 

gcnetftlly  betwe  \rv»X,  V&  ft. 
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Amandmenta — if  ordtr—eeiUitttUi. 
from   tort   to   contract   or   t 

Mrene,  S40  «,  S39  JL 
of  ilie  demADd  of  relief  in  tlie 

compUlnt,  8tt  e. 
of  Terdici,  852  «,/. 
of  (u  •         ■  "" 


it  defence  of  nsniy, 
tenaa  on  which  smendmoata  ue 

ordered,  BM/. 
by  dlriding  one  uUon  into 

ml,  8)5. 

1,851(1 
it,tiO& 

t  order  of  refbmice, 
S5S  a,  6, 0,  d,  •. 

of  Jadgment  of  nfflnnuce,  713  _. 

moUoD  for,  when  to  be  on  noUce, 
773  ft,  791  0. 

Ii  a  waiver  of  a  debnlt  previously 
takao,S4a«. 

of  affidavits,  831)  d 

OB  applicatlixk  for  ,-_„_ - 

liie  ground  of  the  bivolonsness 
oftbe  answer,  4S3& 

on  payinent  of  coaia,  008  d. 

ot  DMttion  papers,  774  g. 

on  a  motion,  of  a  proceeding  ob- 
jected to,  851  e. 

after  notice  of  appeal  of  tnj  omis- 
aioo  in  perfecting  appeal  or 
Haying  proceeouigs,  MO, 
Ml  a. 

injustice's  court,  74  L 

appeal  from  order  granting  or  de- 
nying, 855/,68li.Jt,6M(r,e,  tt. 

in  action  for  partition,  816  e. 

in  cases  of  mandamus,  834. 
allow,  408  i. 
~  to  be  dne  by  an- 


of,  will  be  made,  488,  _. 
order  for  payment  of,  how  enforced, 

order  for  payment  of,  is  appealable 
to  the  general  term,  440  h, 
^jBoaiA  claimed,  may  be  increased 
by  amendment,  302 j. 

Jadgmeiit  by  detaolt  not  to  exceed, 
513. 


.  injury  by,  234  i. 
:,  the  only  pleading  by  defend- 
ant is  a  demurrer  or  anawcr. 


separate  ai 
when  to  b 


statute  ot  limitation  must  be  set 

Dp  by,  BO. 
time  to  answer,  21^. 
cannot  be  treated  as  a  nullity,  250/. 
by  married  women,  S157  a,  123  a, 

281  A. 
extending  time  U>  answer,  355. 
defects  tn  complunt,  when  wured 

by  oblwmng  extension  of  time 
'    to  answer,  3-53  b. 
service  of^  aner  time  to  answer  hss 

expired,  25fl  a. 
and  demumr,  35fl  e,  298. 
e  answers,  250  d. 
D  be  served,  256  b. 
what  to  oont^n,  SOfl,  367. 
need  not  be  entitled,  2ST  a. 
requirement  of,  206. 
need  not  be  a  defence  to  all  com- 

pl^t,  267  h. 
Eeueral  denial,  388  a. 
denial  of  any  knowledge  or  infoi^ 

matioD,  Ac.,  when   allowed, 

20S(t. 
fonn  of,  280  e. 
denial  on  Infbimatlon  and  belief 

270  o. 
should  be  in  the  di^uncUve, 

370  e. 
should  not  be  In  the  alternative, 

270  & 
of  part  of  a  canae  of  action, 

3710. 
of  one  of  several  cansea  of  ac- 
tion, 271  0. 
what  may  be  denied,  271 1. 
what  may  be   given  in  evidence 

under  a  general  denial,  273  h. 
what  may  net  be  given  in  evidence 

under  a  eeneral  denial,  274r(L 
Ma  matter,  deQnitlon  of,  875  d. 
must  be  pleaded,  376  b. 
in    confeaeion   and  avoidance, 

878  a. 
partial  defence,  2TT  a. 
miiigaUng  dreumetanea,  378  6. 
prayer  for  relief  In,  378  ft 
dcDying  notice  of  non-acceptance 

or  non-payment   of   bill  or 

note,  278  e. 
of  action  pending,  379  a. 
of  discharge  under  insolvent  or 

bantmpt  act,  280  A. 
of  leave  and  license,  381/. 
of  Justification  under  justice's  war- 
rant, 381,  s. 
matter  occurring  pending  the 

action,  381  g. 
noHoinder  of  patty  di 
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of  judgment  recovered,  281  (. 
that  pl.-imtlff  not  the  real  part;  In 

interest,  109  e,  382  b. 
In  action  tor  a  divorce,  282 

foreclosure,  283  a. 

an  escape,  283  g. 

an  assault,  280  «. 

onajudgment,  288j. 

gooda  sold,  280 1. 

for  libel  or  slander,  A29 

to  recover  properly  distr^n- 
ed,  doing  damage,  331. 
erictiOTi,  288  g. 

equitable  defence,  283  i,  823  A, 
-       of  fraud,  284  a. 
of  pnyment,  284  b. 
of  performance,  234  g. 
of  a  statutable  defence,  28G  a. 
of  slatule  fif  limitations,  285  i,  9a 
of  tender,  28-')  *. 
of  usury,  285  4. 

In  action  on  undertaking,  286,  e. 
of  alien  enemy,  386  /. 
by  carrier,  387  a. 


that  instrument  unstamped,  287/ 

demand  of  subroeation,  267$'. 

and  demurrer,  2iJ'd,  256  e. 

constituting  a  counter-clidm,  287. 

of  several  defences,  287,  290. 

in  abatement  and  in  bar,  207. 

ibtun  and  irrelevant  may  be  stridd- 
en out,  398. 
defined, 298  c 

demurrer  to.  802, 308  e. 

frivolous,  450.  Bee,  Frieolina  tla- 
murrer,  anttcer,  dte. 

new  matter  in,  when  deemed  con- 
troverted, 337. 

judgment  on  failure  of,  441,  875  A. 

la  mfferent  tiom  a  demurrer,  266  e. 

defendant  may  be  let  in  to  an- 
swer after  lime  t<i  auswer  has 
expired,  256  c,  448  e. 

terved  after  time  to  answer  has 
ejtpired,  and  without  leave 
of  tlie  court,  is  irregular, 
254  <;. 

of  statute  of 'limitations,  when  de- 
fendant restrained  from  Inter- 
po^g,  448  «. 

of  nsury,  when  the  defendant  will 
not  be  restrained  Ih>m  inter- 
posing, 448  e. 

objections  to  coniplDint  not  ap- 
pearing on  the  faco  thereof, 
are  to  be  talcen    by  answer. 


Anawer— «iin(t>iv«d 

objection  not  talcen  by  answer  at 

demnrrer,  when  waived,  265. 

time  to  answer  if  complaint  be 
amended,  268. 

time  to  answer  may  be  extended, 
855. 

order  for  extending  time  to  an- 
swer, how  obtained,  658. 

time  to  nnswer  where  summons 
served  without  any  copy  of 
the  CMnplflint,  159,  156/ 

time  to  answer  aflcr  order  of  ar- 
rest, 876. 

cannot  be  put  In  before  service  of 
compluint,  355  a. 

time  to  ausiver  after  service  bj 
publication,  173  a. 
after    order    for    discovery    of 

books,  Ac,  856. 
rot  extended  by  order  for  W\ 
of  particulars,  316  d. 

copy  of,  need  not  be  served  on  a 
co-defendant,  256  4 

of  one  defendant  not  evidence 
against  his  co-defend nnt,  838(1. 

admitting  part  of  claim,  432, 439  k. 

on  demurrer  to,  sufflciency  of  com- 
plaint    may    be    considered. 


303  A 

amended,  what  is  not.  345  A. 
once,  of  course,  344. 
of  course,  in  what  cases,  345  g. 
cfteTieral  defences,  to  be  separaldy 

slated,  287,  206  e. 
to  1)0  numbered,  858. 
of  counter-claim,  287, 367. 
to  part,  and  demurrer  to  residue 

of  complaint,  256  «,  298, 398  a. 
sham    and     irrelevant,    may    I>e 

stricken  out,  298. 
when  it  may  be  replied  or  demar- 

red  to,  802. 
motion  fnr  judgment  on,  304. 
to  supplemental  complaint,  368  e. 
ttippUmenlal,  when  proper,  858  h, 

683  tf. 
of  Infant,  123  e,  888  d. 
/n'oflnui,  motion  for  Judgment  on, 

459. 
discovery  of  documents  to  enable 

defendant  to  prepare,  855. 
after  discontinuance  of  action  la 

justice's  court  by  reason   of 

title  coming  in  question,  88  a. 
inj-u»tkei  eo'irtt,  74. 
ofUileinjutliee't  eouTt,  B*. 
to  be  accotiipamei -^Atti  ™v4w- 
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AppMl  ni  fftntrat,  sabMltiite  br  wilt 
of  error,  SfW. 

la  ft  new  action,  637  0. 

walTcr  of  right  to,  «nf. 

ntotlon  in  Ilea  of,  087  A,  601/ 

(ttctoCmSil 

in  exiating  auita,  680  a. 

hiJitrmapat^itrU  not  alio wed,837  b. 

bj  the  peof^e,  6S7  e. 

by  Btato  offlcen  and  board  of 
State  offlcen,  637  d 

bom  decidon  on  demoirer,  777  e, 
779  a. 

ty  miinidpal  eorpomlionH,  9S7 

Mcoad,  In  same  Ktion,  when  per- 
mitted, 638  g. 

aaoond,  place  of,  ( 

■ay  be  afler  pajment  of  jndg- 
iiirat,«0«/ 

who  may  appeal,  6S9. 

partka  to,  haw  designated,  689. 

title  of  action  not  chanfed  by,  6 

d«Mh  of  party  to,  638/ 

how  made,  Ob8. 

entry  on  docket  that  Jodgment 
aecured  on,  318. 

nUitake  in  proceedings  qfl«r  notice 
of,  may  be  rectified,  6U. 

amendment  on,  SH  6,  S4l  a,  042  a. 

not  made  until  notice  of,  is  aerred 
on  clerk,  640  e. 

•errico  of  notice  of, 

clerk  to  transmit  papera  to  appel- 
late court,  641. 


intermediate  orders  reviewed  on, 
642. 

Jad^ent  on,  642. 

restitution  on  rererul  of  Jndj 
men  t,  642, 443, 447  f ,  648  «,  71f 

new  trial  may  be  ordered  on,  642, 
644  A. 

diaconUniunce  of ,  634 1,  688  A^ 

^lpdlant  parting  with  his  interest 
in  subject  of;  638  c 

stipulating  not  to,  659  e. 

payment  pending,  718  a. 

time  for,  645. 
caonot  be  enlarged,  04S  i 
when  it  commences  to  run,  645, 
646  e. 

cannot  be  until  afler  entiy  of  the 
Judgment  appealed  (Vom,  645  0. 

entry  of  judgment  may  be  com- 
pelled to  enable  appeal  to  be 
brouaht,  645  b. 

when  or^r  m  enteral  so  aa  to  per- 
mit an  appeal,  046  e- 
amendment  after,  854  b,  640,  S43 
a,  a,  641  a. 


Appeal  in  ffmerat—eonitiuud. 
ooatB  on,  698,  600. 
double  coBia  on,  085. 
guardian  for  inbnt  oo,  133  p: 
death  of  par^  pendiiig,  137  t, 

<mh,i. 
In  proceedingi  to  detaminecon- 

flicUng  cl^ms  to  real  prop- 
erty, 817  il 
from  ordera  allowing  providooal 

remedies  to  hare  a  preference, 

778. 
in  spedal  proceeding  SS3  d,  StS. 
to  superior  court.  New  York,  DO 

longer  existfi,  20  b. 
to  court  of  appeab,  in  what  caMt, 

25,648. 
what  deciwcHi  tho  court  (S  tf- 

peala  may  rcTiew,  649  t. 
cases  in  which  it  does  not  lie, 

651  f. 
cases  in  which  it  does  lie,  SStd 
papers  on,  657  d,  648. 
power  of  court  on,  27, 658  a 
remittitur  after,  27. 
when  to  be  reheard,  27. 
proceedings    after    deciaiMi  of, 

669  <;. 
CO8U  on,  660  a,  658  J. 
Judipnent  ihi,  27,  e&,  6S9  A 
security  or  deposit  on,  800. 
security    or    depoeit    may  bs 

waived,  660. 
stay  of  execution  on,  fttim  Jodg- 

men  t  directing  the  payment  of 

mone^r,  663. 

sureties  becoming  inaolTCnt, 
662. 

deposit  in  lieu  of  ondeitaking, 
662. 

from  Judgment  directing  tbe 
assignment  or  delivery  of 
docameDli  or  personal  prop- 


from  judgment  directing  ule 

or  delivery  of  real  property, 

or  tbr  the  sale  of  mortgaged 

premisea,  065. 

effect  of  slay  of  proceedings  oa, 

646(1. 
on  appeal  being  perfected,  pro- 
ceedings Blayed,  665. 
securitv  may  be  diif>enfled  with 
or   limited  in  certain  cases, 
665. 
by    execntors,    admlnistmtois, 
trUEtees,  or  persons  acting  In 
anothers  riglit,  665. 
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Appeal  la  oovH  (^appeal*    eontituud. 
ondGrtaldnff   on,   and    Mtrici 
tberecrf,  SM, 
aecorin  on,  to  be  approved  and 

JuttlK',  667. 
Mcured  on  appeal,  may  be 
tered  on  docket,  S18. 

property,  i 
a  be  Bled,  669, 

liine  for,  MS. 

alatement  of  &cti  for,  648,  843. 

deaUi  of  party  peadiiut,  689  /, 
644  A.  i,  1ST  E. 

what  papers  ckrk  is  to  reta 
641,  839. 

appellant  to  cauae  the  letnnk 
be  mado,  641,  840. 

how  respondent  may  have    it 
difimisaed  for  want  of  a  re- 
turn, B40. 

if  the  return  filed  be  defective,  a 
further  return  may  be  order- 
ed, 841. 

attomejB  and 
below  to  be  deemed  attorneys 
and  guardians  for  the 
Baoie  parties  on  appeal,  841. 

in  calendar  caiiBe3,aca8e  is  to  be 
made,  841. 


Goplea  of  caae  tobeaervedoi 


or  for  not  serving  copies  of 

the  case,  843. 
form  of  order  of  Jndsmt 

court    below  after  dismissal, 

84a. 
proceedings  on  argument,  843. 
copies  of  cases  and  paints  to  be 

rUmlBhed  the  judges,    clerk, 

and  opposing  counsel,  84S. 
one  counsel  only  on  each  side, 

843. 
statements  of  Itacts  on  points,  843. 
index  to  case,  841. 
resettlement  of  case,  840/ 
extended  discussion  on  question 

of  t^t  not  allowed,  84S. 
Judgment  of  afflrmance  ot  rever- 

tal  may  be  taken  by  deikolt, 

848. 


»  of  such  judgment  to  be 
KivMi,844. 

Sninal  cases  to  have  a  prefer- 
ence, 844 
may  be  submitted  on  printed  ar- 
gumenU,  844. 


givMi, 
criiniiial 


time  prescribed  by  rule  may  b« 
enlarged,  844 

revoking  or  modilVing  orders 
84B- 

niles  when  to  take  effect,  849. 

call  of  calendar,  84S,  847. 

calendar  to  continue  one  year, 
846. 

to  be  noticed  for  Janoary  term 
each  year,  846. 

notice  of  argument,  847. 

no  defkulta  allowed,  846. 

proof  of  service  of  notice,  to  be 
filed  with  the  clerk,  847. 

cases  ordered  to  be  re-argned, 
how  placed  on  calendar,  847. 

exchange  of  causes  on  calen- 
dar, 846. 

ten  caoses  called  each  day,  84S. 

date  of  issue  of  passed  cbus^84S. 

striking  cause  from  calendar, 
845. 

clerk  to  keep  memorandum  of 
the  exchanged  causes,  846. 

certain  rulca  and  notice  to  be 
printed  on  calendar,  846. 

not  more  than  two  hours  to  be 
occupied  by  argiunent  of  each 
counsel,  848. 

calendar  practice,  848. 

miscellaneous  rules,  848. 
to  At  tupnmta  BoarlfToni  an  ii^viiot 
eauri,  in  what  cases,  670. 

security  upon,  671. 

where  hewl,  671. 

judgment  on,  where  entered 
and  docketed,  671. 

time  for,  64£. 

costs  on,  672  a,  698,  600. 
m  UU  titprema  eoart,  sapgritrr  eoart, 
and  Ana  ZwA  comvwn  pltat, 
from  a  aiigU  judge  to  Oie  gm- 
erai  term,  from  certain  judg- 
ments, S7S,  675  b. 

iocs  not  slay 
cept,  &C.,  678 

how  beard,  67S,  869,  876. 

security  on,  674  c 

amount  of  security  to  stay  pro- 
ceedings on,  67S  a. 
notice,  of  security  may  be  en- 
tered on  docket,  618. 
in  the  eaee  of  certain  ardgre,  678, 
777  g. 
when  not  allowed,  680,  e. 

allowed,  688  A. 
fh>m    order   on    motion    to 
vacate    order    of   arreat, 
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Appmtlin  lAttitprtnuamloAereaurU, 

from  order  susfauaing  or  over- 

ruling  ft  demnrrer,  QSl  a,  b, 

flSS/ 
order  itiTolTing   the   ineritB, 

684  d 
order  inTolTlng  ft  RalMtftDtial 

right,  68S  a. 
from  an  order  gnnthie  or 

fining  a  new  trial,  685  b. 
frnin  two  orden  In  one 

peftl,  777  ff. 
■ecurltr  on  appeal   from 

der,  S83  A. 
itar  of  proceeding  OD  appeal 

from  order,  06C  ■ 
hearing  of,  686  c 
inN.ro 


coatl  on  appeal  fhMn  order,6H6< 
fVom   order  at  chamber*  on 

notice,  678, 6S7. 
Judgment  for  vraat  of  ftn  ftn- 

awer,  075  A. 
noticing  for  argument,  673  i. 
nioiioD  10  diunln,  67S  k. 
appeal  book,  676  a. 
falling    to   settle    and    wrre 


order  of,  on  the  calendar,  675, 

870. 
papers  on,  to  be  printed,  871. 
copr  pnpera  for  U 

870. 
what  papers  Ut  be  fiintuhed 

on,  870,  B71, 
within  what  time,  645. 
in  superior  court    See  Supe- 

what  questions  may  be  ndsed 
on,  876  «, 

reversed,  67^ 
Judgment  on,  677  i 
coets  on,  678  b,  600,  S98. 
death  of  party  pending,  678  e. 
re-ar^menl,  679  g. 
opening  judgment  by  de&ult 

in,  678  A. 
in  special  procedings,  670  a. 
flvm  diambar  order,  nuidf  «e  par 


in  justicte'  courts  of  Bu&lo, 

688,680  a. 

fir>ro  decision!  of  Justices'  conrts 

In  summftry  proceeding  to  re- 

■__     ^    Janda, 


Appeal — wniintud. 

on  mechanic's  lien,  689  & 

to  Aeemtri  of  eamnum  pUat  fi^  Iht 

eitji  and  emtnii/  ^  Nat  Tert, 

or  to  a  eoartif  OMtrf  fnm  an 

in/trior  court,    eiistuig  Uwi 

as  to,  repealed,  888. 
In  what  court  appeal  to  be  had, 

47,689. 
time  for,  600. 
when   process    not    personsUj 

serreS,  880. 
notice  of  appeal  to  be  semd 

and  costs  paid,  69a 
notice  of  appeal,  what  to  stale, 

690,  693  a. 
from  Justices  of  marine  and  Jt» 

tices'    court,  securitr  (n  bs 

given,  or  deposit  maoe,  681. 
by  Mayor,  4c,  of  N.  Y.,  693  «. 
who  may  appeal,  KI2  d. 
what  juoirmenls  are  appealable, 

69S«. 
when   notices  of  appeal  may  te 

served,  603  k. 
notice  of  appeal,  683  a. 
effect     of    notice    not   stating 

grounds  of,  603  «. 
service  of  the  notice,  604  b. 
filing  in  lieu  of  service  of  notice 

of  697. 
payment  of  fte  fiir  return,  694f. 
when  perfected,  604  K 
Directions  to  rQ[ularity  of  no&e 

of,  when  to  be  taken,  699  i. 
motion  to  dismisa,  6S5j. 
security  to  alav  execution,  695  a, 

601. 
fonn  of  undertaking,  601, 891 
execution,  how  stayed,  605,  BSfl. 
effect  of  stay  on  previous  levy. 


687,6 


e  dead  or  removed, 


m,  how  made  and  compel- 
led, 607. 

cannot  be  compelled  till  Gms 
paid,  600  0. 

form  of,  defects  in,  bow  raiw- 
died,  608. 

where  Justice  is  ont  of  oDee, 
68ft  700  a. 

amended,  690. 

untieing  for  hearing,  700; 

on  error  in  &ct.  701,  TOG  d, 
711a. 

hearing  of,  700, 701,  Til  b,  029. 

to  be  on  original  papen,  701. 

diBmiasal  ofl  for  want  of  prose- 
cution, 700,  71S. 

cm  the  argument,  711  a 
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Appeal  to  2fwi  York  amntM  pl»at,  dbe. 
— amtufued. 

TCBpondent  need    not  notice   for 

hearing,  700  £, 
Judgment  on  appeal.  701,  711  it 
new  trial  on,  700,  702,  713  e. 
exceptions  not  aecesaaiy  to,  702  a. 
only  the  defects  pointed  out  by  the 
notice  of  appeal  are  reTiewcd, 


what  questions  %ie  not  reriewa- 

ble,  703  J. 
what  obJeclionB  cannot  be  taken 

for  the  first  time  on,  708  k. 
that  judgment  against  weight  o( 

evidence,  704  b. 
what  defence  will  be  deemed  U 

have  been  waived,  704  & 
what  objections  are  waived  bv 

pleading  to  the  merits,  T04  i. 
what  maj  be  waived.  704  «. 
leversal    of   Judgment  for  wa 

of    evidence   to   support  it, 

704/. 
(br  admitting  ill^al  tesUmonj, 

705  o. 
In  other  cases,  705  0, 107  d. 


in  part,  711/ 
by  defhult,  700 .. 
reveraai,  mistakes  can  onljr  be 
rectified  bj,  70a 
power  of  court  on,  to  order  the 

pro|>er  judgment,  708. 
conditions  on,  711  g. 
effect  of,  711  o. 
when  the  court  will  not  reverse, 

70a*. 
affirmance  on,  711  d,  700  d,  706  b. 
when  the  court  can  only  afflnn  the 

Judgment,  708  a. 
wdudng  flmount  of  Jul 

708a 
ntw  trial,  where  defendant  ap- 
peared in  the  court  below, 
708;. 
where  defendant  did  not  appear 
in  Ibe  court  below,  and  mani- 
fest Injustice  has  been  done, 
709  a. 


late  court, '712"a, 

Judgment  roll,  712. 

costs  on,  how  awarded,  713. 
on  partial  atBrmance,  7'.3  <1 
when  coiut  musi  sward,  712  t. 
of  court  below,  713/ 


Appeal  to  Nne  Tarlt  Chmmon  P!«a»,  «ta 
— eoatinjied. 

pajment  of  judgment  pending  the 
appeal,  713  a. 

jnd^ient  on,  how  set  adde,  718  a. 

restitution  maj  be  awarded,  718. 

set-off  of  costs  and  recovery,  718, 
716  d 

set^ffof  costs,  714. 

offer  by  reupoadeut  to  have  Judg- 
ment corrected,  714. 

amount  of  costs  on,  714. 

amount  of  costs  on  new  trial  la 
county  court,  716, 
In  discretion  of  coart,  716. 

•mount  of  coeti  when  appeal  ij 
heard  in  the  supreme  court, 
718/ 

when  no  costs  allowed  to  either 
party,  71B. 

fee  to  justice  (br  his  return,  716. 

from Justioes'  courts  in  the  dty  of 
BuBUo,  880  a. 

&om  judgment  of  Justices'  courts 
in  proceedings  under  mechan- 
ics*^ lien  law,  689  £. 

from  clerk's  a^instment  of  costs, 
617  A. 

in  summary  proceedings  to  re- 
cover possession  of  land,  689  li 

flvm  marrogaUi  omirti,  notafibcted 
by  the  second  part  of  the  code, 

rules  regnhiting,  871. 
Appeal  book,  what  to  contain,  676  a. 

Bee,  Gate. 
Appeartinoe,  gives  jurisdiction,  46  v, 
45  a,  177. 
against  foreign  corporations,  S5. 
what  to  be  deemed,  5SS. 
when  noUce  of  may  be  served, 

446  A. 
waives  all  defects  in  process,  61. 
entklee  defendant  to  notice  of  as- 
sessment, 442,  444  «, 
trial,  459  li 

motion  to  amend,  773  A,  791  a. 
does  not  entitle  defendant  to  no- 
tice of  application  for  pro- 
visional remedy,  700  e. 
eoiuntorv,  equivalent  to  persOTial 
service  of  summons,  ^a,46e, 
177. 
may  a  defendant  not  served  ap- 
pear? 177  d. 
Appellant,  the  party  appealing  is,  681). 
Appointment  qflwmt,  die.,  S4, 80. 
Appreatfoe,  assignment  of  services  of, 

lOB  i. 
AfUtrntion,  proceedingH  on,  not  af- 
fected by  the  code,  B86. 
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fhM,7VM. 
mmt,  DO  nenon  to  be  ttrtMted 

drll  action ,  except  w 

■cribed  17  the  code,  861. 
eode  not  lo  alfect  tbe  act  to  abolish 

inpriBonmeDt  for  debt,  Ac.,  1 

ameadmenla  thereto,  861. 
proridoaa  of  code  u  to,  not 

apply  to  pruoeedlngi  for  co 

t«rapt«,  861. 
In  wbat  caaea,  863,  800. 
peraona  privileged  IWim,  SSI  a. 
when  oauae  of  arreai  moat  ezlat  at 

tba  time  of  tbe  oommaoce- 

tneat  of  tbe  ault,  878 
when    defendant    may  b«    dia- 

ctiai;|ed  Itom  arreat  on  tbe 

ground  of  Inaanlty  or  lunai?, 

873  il. 
im  proceeding  aupplementarj 

execution,  S56. 
In  action  bj  partner  againat  bla 

co-partner,  878  a. 
iheriffnia;  be  anoted,  801  a,, 
defendant  cannot  be  twice  ar- 

reated  (brtbe  vame  canBe,ST3 
order    clajlng  proceedings   does 

not  ataf  application  for,  874  b. 
ta  action  for  Ion  committed  bj  a 

married  woman,  S7S/ 
of  female.  86S,  87a,  878. 
trdtrUr,  bj  whom  made,  ftH, 
granting  ia  diacretlonarf,  878  < 
■fildaTit  to  obtain,  874. 
tecniity  on  iaaning  of,  87V. 
when  made,  S76. 
form  of,  876. 
undertaking  and  aiDdaTlt  to  be 

filed,  Wl. 
and  affldaTlt  to  be  ddirered  to 

8taeiiff,877. 
cop;  of,  and  afBdavlt  to  Im  dellr- 

erad  (o  defendant,  377. 
moUon  to  vacate,  888,  878. 
condition  npon  vacat^g,  388  i. 
appeal  trom,  SSS  e. 
time  to  anawer  after,  876. 
how  made,  877. 
defendant  not  entitled  to  notice  of 

application  for,  790  «. 
defendant  may  be  dlacbai^ed  from, 

on  bail  or  depoelt,  877. 
b]rbaU,879. 
in  action  for  usorpina  an  ofDoe, 

805. 
oTJudgment,  motion  Hnr,  87, 463  d. 
1  iusUcea'  warrar'    ■  --" — 
of,  how  pleaded. 
See,  Soil 
",  aeHan  for,  must  be  broogfat 

witbiu  two  feara,  9S. 


wcOX,  aeSonfif — eantintted. 

JOBlicea  of  Uie  peace  hawi  no  Jur- 
isdiction of,  54,  56l 

complaint  In.  206  a. 

answer  in,  280  <. 

arrest  in  action  fbr,  864/. 

egainM  hnsband  and  wufe,  Judg- 
ment for,  508  a. 

anefsnient  of  damages  in,446i 

coBtsin,  58iy,  SSI. 

aaa I  if  damaga,  defendant  oi' 

ttUcd  to  notice  of,  444  a. 

In  actions  on  contract,  44S  t. 

In  actions   to   recover   qwdlk 
persona]  property,  446  g. 


ricr,  440  a. 
in  actiooa  for  assault,  446  i 
coDlingentty,  475/. 
•epamte,  470  6. 
after  judgment  aa  laaue  of  law, 

486. 
to  defendant,  476. 
defendant  majr  appear   on,   to 

mitigate  damages.  447  e. 
ander  general  raad  law,  773  i. 
See,  Damaga. 
--mif  thing  in  aebon,  ma;  aoe  in 

his  own  name,  108  ffl. 
takes  eabject  to  right  of  set-o^ 

115 


te  liable  for  costs,  116  «,  S2S  i, 

ff3». 
may  be  attached  fbr  ccala,  (S/i\ 
admiesionB  by  nadgnor,  evidence 

against,  IIS  a. 
may  issue  attachment,  417  *. 
pending  an  action  may  be  Eub. 

Btituted  BB  plaintiff,  fn  Iko  of 


of  lease,  complaint  against,  S41 

P.'- 
ot  a  demand  in  traat  may  ine  fa 


hiso 


119  h 


t^  judgment,  may  inatitate  snj^e- 

mentary  proceedings,  5(6  ;. 

may  bave  an  action  In  nature  of 

a  aa.  fa.  lo  refover,  BOS  d 

far  bnuifil  of  crttUton,  anignmoit 

by,  lOB  a. 

parties  to  action,  189. 

~  ~"  lut  of  tAing  in  aetien.  In  what 


how  made,  118. 
consideration  for,  118  d, 
effect  of,  o      ■ 
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t  qf  IMag  in  oeKan — wn- 

proofof,  lis/, 

parol  proof,  to  explnin,  114  a. 

impUea  wamutee  in,  114  0. 

reMdgameDt,  114  b. 

caniea  with  it  all  coUatetilB, 

114  (t 
affect  ot  <»  let-off,  lis. 
not  to  atMte  the  action,  133. 
how  alleged  in  pleading,  118  A, 

Awlgnqr  of  lAing  in  aetion.  Implied 

warranty  by,  114  e. 
wbo  ii,  763  t. 
need  not  1>e  made  a  party  de- 

feodant,  128  a. 
ezaniination  of,   as  a  wltneea, 

759. 
admisHioDB  of,  eridence  against 

hie  aasfgnee,  116  d. 

wife  of,  may  be  a  witness,  746  g. 

Aiwirtnnoa.     Bee,  Writ  of  imUlariet. 

A —oolatioii.  See,  Banktng  anoeUiiuin. 

Attaohmont,  provieionB    of   Revised 

Statutes  not  abrngaled,  836. 
Justicea  of  the  peace  bavejurii 

diction  of  certain  BCliong  con 

menced  by,  51. 
authorized  by  tlie  code,  is  a  new 

and  Importanl  remedy,  414  b. 
is  for  ttie  beneSt  of  the  individ- 
ual creditor  at  wttoee  inatance 

It  is  issued,  414  fr. 
in  what  cases  it  may  inae,  414, 

417,  417  a. 
against  great  Western  Railroad 

ofCuuada,  416  b, 
by  whom  granted,  41 S. 
I7  foreign  crediton,  415  e, 
at  instance  of  one  foreign  corpo- 
ration against  another,  415  b, 

when  it  may  be  executed,  41S  a. 
lien  of,  43a  g. 
requisites  to  tlie  issuance  of,  417 
superior  court  can  Issue,  againat 

property  of  non-re^enls,  46' 
In  what  cases  it  may  Issue,  41' 

417  a. 
at  what  Btace  of  the  action  It  may 

isBue.  415  a. 
Is  it  process  T  41S  d. 
issuance  of,  is  commencement  of 

action,  177  d,  41S  a. 
may  iaaue  againat  one  or  more  of 

sereral  defendants,  41S  b. 
may  issue  at  suit  of  a  uon-reaident, 

417  e,  415  e. 
aaq^ee  of  a  cause  of  action,  may 

issue,  417  «. 


affidavit  to  obtain,  410, 418  a. 
to  be  filed,  417, 8S1. 
amendment  of,  850  «. 

motion  to  set  aside,  418  «. 

secnri^  on  iaauance  of,  419. 

to  whom  directed,  and  wliat  to  re- 
quire, 420. 

serenil  may  issue  at  the  same  time 
to  different  counties,  420. 

how  executed,  420. 

liability  tor  wrong  execution  ot 
421,/. 

proceedings  on.  In  case  of  perish- 
able property  or  reasHis,  426. 

what  property  may  be  attached, 

plaintiff  i^  may  prosecute  action 
on  notes,  &c.,  attached.  437. 

how  executed  on  property  mcapa- 
blc  of  manual  delive^,  428. 

certiflCBle  of  the  defendant's  inter- 
est in  stock  of  corporation  to 
be  fornished  to  sheriff,  424 

def^dant  may  procure  discharge 
of,  and  return  of  property,  on 
girins  undertaking,  42S. 

sale  of  endeucc  of  debt  426. 

undertaking  of  the  defendant  ob 
such  discharge  of  attactunent, 
420. 

return  of,  and  proceedings  there- 
on, 480. 

sheriff's  fees  on  480. 

amending,  420  & 

allowance  in  addition  to  coats  hi 
actions  commenced  by,  607. 

issuing  is  not  a  stay  or  waiver  of 
supplementary  proceedings, 
657  4. 

how  satiafled.  on  judgment  for  the 
plaintiff  In  the  action,  425. 

on  judgment  for  the  defendant, 
the  I>ond  given  to  the  sher- 
iff on  the  attachment  to  be 
delivered   to    the    defendant. 


(0  wifiww  » 


•'/." 


I,  against 


'ant  jktj/ment  ,    ^  _     . 

mardiatL  of  an  mtknt  plaintiff, 
622. 
ag^st  assignee  of  .cause  of  action, 

for  disobeying  order  for  discOTerr, 
SS6. 

/«p  toTilampt,  for  disobedience  to  or- 
ders in  supplementary  pro- 
ceedings, S7B. 

iOTid,  action  on,  207  d. 

app<»1  from  order  Hllowing.  089,  A. 
Ittandnnoe  0/  paTiiet,  as  witneaaes, 
bow  ^ifbrced,  T4B. 
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888 


AtUnOwDtaJSir  eeurtt,  aaperrinn 
pTOTide,  87. 
mg  wlttMis,  to  proYo  ezecation 
of  docDDient,  741  b. 
\  ngulation  as  to  idtniidon 
of.  to  practice.  »4S,eil. 
iBMuis  allorney  at  law,  768  e. 
do«a  Dot  iocluile  clerk,  7)^7. 
clerk  cannot  practice  as,  849  a. 
Ibnu  of  suiumiHia  itKUOSt,  for  mo- 
ney cottecli'd,  157  i. 
'    ccHnplalnt  b;,  for  acrvicea,  183  il 
leierence  In  action  by,  to  recover 

agreement  as  to  compensation  to, 

681  A./ 

Uen  of  for  costs,  M3  i.  S16  y,  582/. 

wben  lUble  to  urn^.  3(13.  Ml  b. 

for  dereiiiiant'B  costs,  SUO  e. 

to  EberilT  for  Uis  ft^es  on  exec 

lion.  533  A. 
no  autbority  to  control  levy  i 

execution,  537/. 
may  aubscrilje  evi-culion,  S31. 
return  of  execution  to,  S33  <l 
aubelitutlon  of,  581  l 
mairii'd   womaa  cunnot  appoint. 

133  0. 
cannot  be  ball,  378  b. 
not  liable  for  reterees'  fees,  501  b,e. 
■ervlce  of  papers  in  cauae  upon, 

TBI,  788.  230  *. 
may  be  security  for  costs,  S89  >, 
may  be  surely  on  appeal  *  6(18  a. 
appearance  by,  833. 
to  continue  on  epjicnl,  841. 
to  endorw  name  und  place  of  resi- 
dence on  papers,  833 
■greement  by,  at  to  proceeding  In 
action  to  be  in  writing,  <~ 
tered  on  minales,  833. 
privil^e  of,  from  arrest,  361 
non-resident,  8W  e.  IVi. 
certain  ri,:;bu  and  duties,  of,  BSdd. 
duty  of,  to  act  as  gutirdlan  ad  iiUm, 

880. 
reference  on  motion  against,  1 

not  paying  moneys  493  e. 
Is  not  a  public  ofticcr,  364  d. 
ttipulntion  of  client  is  binding  on. 

853  a 
to  produce  autliorit^r,  lOG  «,  820  d. 
to    disclose  Ilia   client's   address, 

KMtL 
substitution  of,  834. 010, 919. 
nay  issue  execution  on  Justice' 
judgment,     afler      trunscripl 
flIeJ,  81  (I. 
when  he  may  verity  p1ea(ling,30& 
form  of  verillcation  liy,  811  e. 
may  subscrilM  pleadings,  303. 


may  make  affidavit  to  prevail  in- 
quest, 461  e. 
must  produce  <dient'3  papers,  747  <L 
what  be  may  testify  to,  as  a  irU- 

neas,  73^  e. 
See,  QmtmL 
Attamofsanani,  actions  by,  801 

have  a  preference  on  calaidar, 

4eo& 

AnotloDMr,  when  liable  to  be  arrested, 
367  «. 
may  sue  without  Joining  party  In 

interest.  119  b. 
la  trustee  of  an  express  trust,  llSfc 
Attthortty,  to  sue,  wlien  to  be  pro- 
duced, 106  <;,  820  d 
Award,  complaint  to  set  aside,  S06  d. 
acUon  on,  29  c,  306  e,  800  a. 
action  to  aet  ande,  128  e,  206  d. 
review  of  Judgment  OD,B37  a,  650^ 


Ban,  defendant  may   be   discliaiged 
fh>m  arrest  on,  S77. 

how  given,  378. 

who  cannot  be,  378  b. 

surrender  of  defendant  in  exoM- 
ration  of.  879. 

may  arrest  defendant,  879. 

how  proceeded  ag;Unst,  879. 

how  exonerated,  3B0. 

noUce  of,  to  pluntilT,  381. 

nolioe  of  non-accepianceof,  or  ex- 
ception, by  plaintiff,  381. 

wlien  plaintilT  deemed  to  have  ac- 
cepted, 381. 

notice  ofJusUficntion  of,  881. 

nme,  notice  of  juetiScatioD  of,  381. 

notice  of  justification  is  a  waiver 
of  all  irregularity  in  the  no- 
tice of  exception,  883  a. 

qualification*  of,  382. 

justificMiun  of,  883. 

wliere  lo  Justify,  382  b,  852, 

alion-ance  of,  383. 

deposit  in  lieu  of,  388. 

slicrilf,  when  liable  as,  384 

substituting  fur  deposit,  883. 

liable  to  sherilf,  885. 

motion  to  reduce  amount  of.  S8S. 

summons  in  action  against,  157  n. 
review  of  order,  on  motion  to  ex- 
tend Ume  to  Burrender  prlnd-' 
pnl,  681  p,  6S3  0. 
review  of  onler  redudng  amoont 
of,e8U 
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BaO — am(i»tMd. 

octioD  against,  S79. 

BaUee,  Interest  of,  tnaj  be  sold  on  es- 

ecuUon,  S36  / 
Bank,  acconnis  with,  how  kept,  890. 

orders  upon,  in  what  form,  896. 

preadent,  complaint  by,  190  e. 
Banker,  complaint  against  for  dishon- 


Bankn^t  ao^  answer   of 

under,  380  A. 

Banking  aoBOOlatdona,  time  of  limltA- 

tion  not  applicable  to  actions 

against,  103. 

agent  of,wben  liable  to  arrest,  864  i 

parties  to  actions  bv  and  ag^nst, 

lie  a. 
complaint  in  action  bj  or  ag^nM, 

rapplementarr  proceedings  ag^ntt 
stockholders  in,  655  a. 
Bank  notas,  time  of  limitation  not  up- 

piicable  to  actions  upon,  75. 
Battaiy.    Bee,  AtmvU. 
Begiu,  right  lo,  on  trial,  465  d. 

on  a  motion,  779  h. 
BenoToIont  aocietiea,  sale  of  real  pro- 

pertyof,a9e. 
Bm  offlxceptloiu.    Bee,  ExceptiojM. 
Bffl  of  axohanga.  S«e,Bia»ar>dSoU». 
BUI  of  partionlaiB,  court  may  order 
either  party  to  deliver,  B15. 
when  it  will  be  ordered,  315,  318. 
order  for  delivery  of,  with  a  stay 
of  proceedings,  does  not 
tend  ths  time  to  answer,  35 
816  d 
delivery  of,  how  enforced,  31B 
not  a  part  of  the  pleading,  815 
of  the  record,  316 1 
reflisal  of  not  reviewable,  S16  S< 


proviaions  as  to  aa^gnment  not  to 

apply  to  transfer  of,  116. 
acUon   or   defence    upon,     how 

pleaded,  B27. 
Is  endorser  of,  an  eaaignor  of  thing 
in  action  ?  756  e. 
Board  of  EdncaUon,  action  by,  118  & 
Board  of  BzoIm,  action  by,  120  6. 
oAtf  Stale  ejfieert,  may  appeal  Willi- 

onC  giving  security,  637  d. 
actions  and  appeals  by  have  pre- 
Ibrence  on  calendar,  27, 
Board  of  Health,  party  to  actitm  b^. 


120  c 
Boat!.    8ee,  Oanen. 
Bond,  aetioM  on,  Justice  of  the  peace 
has  jurisdiction  in  certain,  61,  66. 

bond,  sei. 
complaint  on,  207  a. 
executed  before  July  1, 1848,Jadg 

ment  on,  765. 


[lis  and  notea,  compliant  in  action 

on,  208/. 
answer  in  action  on,  378  - 
affidavit  of  merits  In  action  against 

the  several  parties  to,  849 

853  ({. 
costs  of  several  actions  on,  691. 
parties  to  actions  upon,  133. 
the  several  parties  to,  thourh  sued 

■ '"~   —e  not  Uiereby 


;%" 


moneyed  corporatit     , 
pUinUffin  action  on,  need  nothave 

aelual  possesdnn  of,  107  o. 
poaaesdon  la  evidence  of  titie  to, 

107  y. 


117  6. 

of  town  superintendent,  paitj  to 
action  OD,  121  b. 

of   indemnity   to   sheriff,  638  g, 
689(1,/. 

of  adrainistmtor,  action   on,  S6, 
20Bft. 

taken  In  the  namn  of  the  people, 
parties  to  action  on,  116. 

for  duties  to  United  States,  action 
on,  22  a. 

of  asmgnee  for  benefit  of  creditors, 
&c,»28. 

to  be  filed  in  New  Tork  ctnnincn 
pleas,  923. 

B^O£kial Bond,  Sarety  Bond,  Un- 
dertaking^ EepUtin  Bond,  Lo*t 
Bond,  AUadtment  Bond,  (hn- 
Uabl/tBond. 
■oka,  clerk  to  keep  certairf.SlS,  863. 

belonging  to  public  ottlce,  compel- 
ling delivery  of,  46  d. 

of  corporation,  how  proved,  747 

e,d. 
Bee,   Duanery,    Inspeetton,    Judg- 
ment Book,  Productiim,  Aetomd 
Book. 
Brokor.  when  liable  to  arrest,  868. 
Brooklyn  olty  conrt.    Bee,  CUjf  Gtmrt 
of  Brooklyn. 
City  Judge,  transfer  of  causes  from, 
80(1. 
Brooklyn  Fire  Departmsnt,  action 
by,  130  b. 

ds  Lake  Huron  Radicag   Ch^ 
proceedings  agunst,  800  h. 
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_        .MBa 

Ktion  kgaiust  stock  bolder  in,  SM«. 


af  earporaHoit,  iqimiCtioD  to  aa- 

pend,  4ia 
See,  Jut^  at  elkamUn. 
~  '    '•  tfi»^  foryiraliim,  wtlon  npon. 


Ei^toart  ef  apptait—eojitijMuA 
referred  cwea  an,  SW,  MA,  27. 
ow  regulated,  ST. 
escluuse  orcMues  on,  84S,  Btf. 
ai\  of,  MS,  847. 
tilwidjr  practice,  818. 
fir  ge%tnd  term  tf  lupreme  amrt, 
clerk  to  prep«re  kud  print,  87IX 
■ippeala,  tkow  plkc«d  on,  870. 
otber  cases,  how  placed  on,  870. 
order  of  appeal  on,  675  J. 
tertierari  to  remoTe  proceeding 

to  have  preference  on,  87Hl 
potting  cause  on,  is  a  waiver  of 
order  ka  Beciuiiy  far  costa, 
SWd. 
See,  Pr^emea. 


HMT  bebrooKhtlnlnatice'iconit  ofCaDBdi^  records  In  coorts   ot,   how 
Acity.Ba.  ^™- 


mprwM  oouH,  when  clerk 

enter  caoac  oa,  457. 
order  for  printing,  &4&  a. 
order  of  disposing  of  imiM  on, 

460, 
action  tJ7   attomey-gcneml  to 

have  preferenre  on,  460  c 
certain  sctiooa  against  corpora- 

lloua  to  hare  preference  cm, 


caaea  on  cer^orari  have  prefer- 
ence on,  4S0 1,  876. 

iBBDes  of  law  to  baT«  preferenoe 
on,  460  A 

criminal  caaei  to  hare  prefer- 
ence on,  876. 

when  caoae  la  neceaeaillT 


in  the  superior  court, 

in  tlie  Oral  district,  W7,  BOB,  911. 

passed  causes  on,  808. 

reserved  cauaea  ou,  Sll. 

In  Kioga  county,  618. 

in  the  second  district,  91S. 

takbg  diamisMl  of  compUnt 
without  putting  cause  on, 
469  f. 

tftowrt  f^amu^  to  continue  one 
Tear,  846. 
rales  6,  10. 12  and  20,  with  no- 
tice that  14  coi^es  of 
and  points  are  ivqidred 
printed  on,  846. 


the  conn,  4 

•fter  trial  by  court  or  reieiee,  or 

to  set  aside  non-suit,  dismia- 

sol  of  complaint,  or  verdiot. 


508  (,  864 
settlement  of,  S04  »,  864 
&Ilure  to  settle  or  serre,  676  b. 
to  be  filed,  867. 

order  declaring  it  alnndoned,  8ST. 
statement  of,  Tor  appeal  to  cowl 

of  appeals,  867. 
to  be  printed,  875. 
time  to  make,  788. 
order  fbr  lime  to  make,  not  a  Staj 

of  proceedings,  781  a. 
mar  Judge  at  chambers  eztoid 

ttme  to  make,  78S  e. 
agreed  on  by  the  parties,  717. 
not  proridcd  for  by  the  code  at 

the  rules,  633,  W3. 
Bee,  Ap[»d  book. 
Cattle  distrained  doing  damage,  pro- 

Titions  of  revised  statutea  aa 

to,  not  repealed,  836. 
Canaeof  aotlan,  where  does  it  arise  I 

164/. 
what  it  is,  1S3  b. 
should  bo  complete  before  action 

commenced,  153  e. 
each  should  be   perfect  in  itaell^ 


a  current  ao- 


219  & 

count,  98,  99. 
on  new  promise,  104/. 
what  mar  be  Joined,  333. 
when  only  one  exists,  it  should  not 

be  made  the  subject  of  several 

■tatemenls  or  counts  in  the 

complaint,  352  b. 
when  to  be  numbered,  896. 
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Cansa  of  action — ecn  tin  ued. 
electioD  of,  179  b. 
BDlittms  or  dlTidlng  of.  6S,  183  b. 

Hid. 

CansM  of  demarrer,  2S7. 
Cartaiii,  elFect  of  alle^Iion  of,  824  b. 
Bee,  Indefinilt  ai^  Unetrtaijt,  and 
VnetTtairaji. 
Cartalnly,  wbst  amount  of  reqoired, 
824  A. 
See,  IPneerUunt^. 
Cartifioate  of  termee  of  mmmont  by 
Oit  tlitnff.  178,  17B  6. 
^  wrmM  of  notice  of  no  petaoiuJ 

claim,  ISO  b. 
lo  eiinble  portiea  to  appeal  from 
order  on  a  point  of  pr 


»31. 


n  a  point  of  practice, 


of  good  moral  chsncter  of  appli- 
canta  for  admission  to  prac- 
tice as  atu>^ner^  8W. 

of  defendants'  Intereat  in  riglils 
and  BliaTes   o(  corpontiona, 


3Sa 
tbat  title  came  in  question 

69,561. 
that  DO  Tettrn  filed  in  coi 


atrial, 


CbanKa  qfnante,  849  «. 

qfiOttirMy,  SS4,  910, 919. 

o/7^«w,496p,e80t 

^  grouni  of  action  or  4^mei  on 

trial,  468  m. 
tfplaee  itf  trial,  140. 

when  the  county  designated  la 

not  Uie  proper  connty,  146. 
because  an  Impartial  trial  can- 
not be  liad,  148. 
for   coDTenience   of   witnesses, 

and  to  promote  Justice,  146> 
motion  for,  when  to   be  made, 

148  «. 
■tafins  proceeding  for  purposes 

ofmotion,14ea,  879. 
revoking  order  to  stay  proceed- 
ings, §79, 149. 
motion  for,  149  b. 
affidavits  on  motion  for,  879. 
oppo^ng  motion  for,  ISO  e. 
not  Inforred  from  referencs  out 

of  county,  193  (. 
transfor  of  papers  on,  order  for. 


,£'« 


sale  of  real  estate. 


OartkWMl,  return  lo,  by  judge 
office,  700  a. 
necessary  to  reTiew  summary  pro- 
ceedings 10    recoTar   posses- 
sion of  land,  089  d. 
In  certun  cases,  not  affected  by 

tlie  code,  836. 
review  of  decision  on,  K 
lo  remove  proceedingg,  hearing  of, 
to  be  preferred  on  calendar, 
460  e,  878. 
to  arrest  special  proceedings,  80  e, 

47  «. 
common  law,  cannot  be  granted 

at  chambers,  87  a. 
where  heard,  876. 
costs  on,  628  d: 

costs  on,  to  have  prelbvnce  on  cal- 
endar, 460  e,  876. 
Chambwrlain,  is  aa  officer  of  the  court, 

567  y. 
CStaiabem,  orders  at,  how  vacatod 
modified,  688. 
order  at,  after  order  of  tbe  cot 

is  irreguiar,  776  e. 
appeal  from  order  at,  in  common 

pleas,  931. 
S««,  Judgtat  ChanOm. 


801. 
8ee,  Ekcdtangt,  Tra-MfVr  afemtit. 
jfn%  In  execution,  530  i. 
Jury,  469  A 
ChaHtaUa  ■ooletlaa,  sale,  Ac,  of  real 

property  of,  29  e. 
Cluuter  of  n'^  eorporation,  tution  on, 
injustices'  courts,  88. 
of  New  York  dty,  bow  proved, 

706  0. 
of  corporation,  action  to    annoL 
803. 
Ohattela.    Bee,  Oeodi  and  OhatUt. 
Cbeok,  complaint  in  action  on,  208^. 
ChUdran,   questioning  legitimacy   of, 
901. 
Bee  Infant. 
Ohoae  in  aotlon.    See,  TJUng  in  Ao- 

ClTonit,  issues  of  Atct  in  the  supremo 
court,  when  the  trial  is  by  jury, 
to  be  tried  at,  in  other  cases  at 
the  circoit  or  special  term,  404, 
800. 

tsauee  of  law  lo  be  tried  at  circuit 
or  special  term,  456. 

number  of  counsel  to  eiamino 
witnesses  and  sum  np  at,  limit- 
ed, 800. 

what  steps  may  I>e  taken  at,  80/ 

costs  of,  601  a. 

appeals  from,  673. 

imiKularitles  at,  how  corrected, 
471(1. 

eoitrit,  statutes  as  to,  repealed,  $0. 
times  and  places,  Ac.,  of  hold- 
ing, 84. 


^dbyGoOgle 


9«0 


Cbooit  Kuril — eotttinvtd. 
Jurudlctlon  of,  80/ 
estTBonlinsrj  terms  of,  S4. 
nuiv  be  kdJoum«d  by  entry 

tne  miautei,  33. 
J1117  aiaj  be  drawn  for  an 

JooniMl  circuit,  35. 
notice  of  ItIkI  maj  be  given 

■4]oiiTuei],  R5. 
inabtlltv  of  Judge  In  bold,  86 

M  far  holiUng,  87. 

Dcltle^  coBls  [n  r. 

Gtj  oonrt,  of  Brooldyn,  power  of  su- 
preme conn  on  appeal  from, 
670  0. 
Appeal  from,  870/. 
dcf  Jooge,  of  Brooldyn,  tiwisfer  of 
causes  from,  30 1. 
poMpoDemcDt  at,  M6 1. 
CMt  Mtton,  19.  See  Adion. 
ClvU  dMth.  effect  of,  184  d. 
CUlm,  against  deceased  persona,  cosia 
of  proceedinga  on,'  G2S. 

pemmai,  notice  of  haTiug  none, 
ISO. 

Bee,  Anxnini,  BUI  (^  ParUeuian, 
Demand, 
Chin  and  dallTery  tjf  pertmuil  prep- 
erty,  proTisiona  of  code  «s  to,  s 
mibsiituta  for  the  action  of 
replevin,  890  «. 

diaconlinuance  of  action  for,  when 
and  on  what  terms,  390  g. 

an  action  fur  an  injury  by  force 
to   personal  property,  and    " 
action   to  recover  posseeai 
of  personal  properly,  are  ai 
Btantially    oiiTerent     actions, 
Ml/ 

deUrerr  of  persooa)  property, 
when  It  may  b«  cUmed,  """ 
891. 

requlsltea  of  affidavit  to  obtain  de- 
livery. 8Q1. 

requisition  to  sheriff  to  take  and 
deliTcr  the  pnjperty,  893. 

aecarity  by  plHintiff  for  reiui 
the  property,  893. 

undertaking  cannot  be  dispensed 
with,  m  a. 

delbndont  to  tie  aerved  with  copy 
ofBlDdavlt,  &c,  393. 

tmdertaiting  to  be  delivered  to  par- 
ties, 794. 

what  nroperty  may  be  taken.894 

defendant  may  except  to  plaintiff's 
sureties,  39L 

when  defeDd^nt  deemed  to  hare 
waivfid  exception  to  plaintiff'f 
sureties,  394. 


Claim  and  ddivatT—«mlinusdL 

plaintiff's  suretiea,  when  and  how 
to  Juatily.  394. 

when  sheriff  reaponuble  for  snffl- 
dency  of  plaintiff's  sure^ea, 
894. 

when  defendant  cannot  reclum 
the  property  taken,  394. 

when  defendant  entitled  to  a  re- 
delirery  of  Uie  property  taktn, 
394. 

defendant  to  give  nndertakiiig 
with  sureties.  394 

when  property  tAken  is  to  be  de- 
livered to  plaintiff,  S94. 

defendant's  sureties,  when  and 
how  lo  Justify,  895. 

when  sheriff  respon^ble  for  de- 
fendant's sureties.  39S. 

qualification  and  Justification  of 
sureties,  aame  as  on  arrest, 
896. 

property,  how  taken  when  con- 
cealed in  any  building  or  in- 
dosure,  396. 

duty  of  sheriff  as  to  keeping  and 
delivering  property  taken,S06, 
806  a. 

claim  of  property  by  third  party 
SD6. 

noUce  and  affidavit,  and  proceed- 
ings thereon,  to  be  filenl,  397. 

verdict  on,  472. 
Claim  ta  real  proptrti/,  allowance  in 
addition  to  costs  in  proceed- 
ings to  )ielermine,  607. 

when  It  arises,  S93. 

vrithln  what  lime  to  be  made,  91. 

See,    Adoert    Claim,     ConfiKtioff 
Claim,  BSeetmeni. 
Clerc7,  confesNons  to,  not  to  be  re- 
vealed, 766  a. 
Clark,  is  an  officer  of  the  court,  667  g. 

or  deputy,  cannot  practice  as  at- 
torney, 649  a. 

the  word  defined,  832. 


to  adjust  coeta  in  court  of  appeals, 
duty  oT,  on  receipt  of  note  <rfi8iae, 

to  keep  a  Judgment  book,  61& 
other  t>ook£,  663. 

to  insert  costs  in  entry  of  Judg- 
ment, 013. 

to  make  up  judgment-roll,  616. 

to  compute  interest  on  ver^ct 
or  report  of  referee,  613. 

to  enter  Judgment  in  Minfonnily 
with  verdict,  47L 
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It  to  tie  fKV«J 


Clark.— eondnaei. 

Dot  bound  to  paj  postafe  on  letter 

coDtalaltig  process,  Ac.,  889  «. 
to  trannmit  papers  to  appelUte 

court,  641. 
may  refuee  to  recetre  his  fee  for 

entering  Jadgment,  619  a 
service  on,  for  the  party,  701. 
provisions  as  to  service  bj  muil  do 

not  apply  to  service  on,  788/. 
to  enter  name  of  counsel  taking 

order,  Ac,  by  defeull,  878. 
his  duty  on  entnr.of  Judgment  by 

confession,  000. 
party  not  to  suffer  for  errota  or 

omission  of,  840  b. 
of  King's  county,  to  record  Uipeft- 

d^»,  8S3  a. 

Cloud  <m  title,  complaint  bt  action  to 

remove,  aiB/. 
Coda.    Bee,  Aet. 

Co-dafbndaat,  when  be  may  be 
amined  as  a  witntss,  7S3. 
answer  of  one,  not  binding  on  tbe 
other,  838  a. 
See,  Defiindanl, 
CoUateral  seonrlty,  action  on  iDBtrn- 

ment  held  as.  108 1 
Collector  al  onatoms^  records  in  office 

of,  how  proTed,  796  t. 
Conunemoing  aotiou,  manner  of,  163. 
when   dee  mud    commenced,   100, 

1S8  <;.  101, 177  a,  ft. 
time  for,  8S. 
Sec,  Limilatioa  afanUom,  Time  for 


Conxmlaaion  of  lonaoy,  superior 
will  not  issue,  46. 
fees  on  eiecotlng,  8M. 


and  partii     ..,_.,  .__  ... 
in  wliHt  cases,  757  a. 
review  of  order  for,  680  j,  683  A. 
on  assessment  of  damages,  757  ft. 
on    Bupplementaiy    proceedings, 

757  e. 
■within  the  State,  757  d. 
in  discretion  of  court,  767  e. 
to  take  oral  testimony,  757/ 
on  motion,  767  g. 
to  examine  co-defendant,  768 

adverse  party,  758  e. 
motion  fiir,  when  and  how  made. 


interrogalariea  and  directions  for 

return  of,  760  a. 
form  of,  760  L 


to  take  teatimonjr  c 

ment  of  damages,  447  a. 
In  snpplemenlacv  proceedings  not 

allowed,  568  / 
amending  commiMonerB'  retutn, 

7S6«. 
costs  of,  766  /. 
examination    of   witness  at    the 

trial  after,  766  a. 
eo^  of,  in  justice's  court,  81  h. 
ComtnimlonBiB  of  hlghwa\^,  actions 
by,  137,  a. 
complaint  against,  SIS  g. 
appeals  from  determination  of 

of  excise,  action  by,  120  ft. 
CanunlttsB   of   IutioIk    and  haiStuU 

drunhtrd,     action    by    and 

against,  118/ 
compraiat  BEoInst,  what  to  state, 

191a. 
not  to  be  sued  except  by  leave  of 

Uie  court,  191  b. 

dan,  fbrm  of  summons 

in  action  against,  168  «. 
parties  to  action  W  and  agttinst, 

118  a. 
compleunt  in  action  against,  91S  b. 
Judgment  on  failure  to  answer  in 

action  against,  bow  entered. 


CommoD  informer.     See,  Informa: 

law,  a  rule  of  construction 
of,  not  to  apply  to  code,  883. 
of  other  States  and  countries,  how 
proved,  79B,  796. 
Common  pleaa  coata,  685. 
Common  pleaa,  for  tlie  city  and  eounlif 
of  Sem   Fori,  Jurisdiction  of, 
44,45. 
power  of,  to  order  production  of 

documents,  48  6. 
removal  of  causes  txom,  to  supreme 


removal  of  a 


s  tram  district 


may  review  judgments  of  marine 
and  Justices  courts,  47. 

tenns  ol;  47. 

general  terms  of,  by  whom  held,  48. 

Bpeclaj  terms,  by  whom  held,  48. 

Judgment  on  appeal,  where  given, 
48. 


.■Google 


bM  Jwii^ctkni  of  lodgmraU  on 

ncognizuiow,  M  «. 
ToloDlMT  •ppeanitce  glvei  Jmia- 


require  certain  bonda  to  be  filed, 

8S3.1. 
appeti  from   necUl   (o  geatnS 

term  of,  073, 6tJ7  b. 
tpfttl  Irom  judgment  of,  in  ftc- 

tions  commeaced  In  justice') 

or  muine  court,  26. 
rnlea  U,  B20. 

iwnlalion  of  calendar,  flWL 
■liort  cuuea,  090. 
reriew  of  quegtloaa  of  practice, 

921. 
appeal  from  marine  and  district 

cottrt«,OSa, 
removal  of  ftctknu  fium  district 

courts  Into,  KS. 

If,  officen  and  directon  of, 

maj' be  arTMt«d,  36S. 

-""' attorney  Sei  A. 


(Uscoverr  to  enable  plaintiff  to 

prepare,  S5S,  740/741  A. 
rmntOa  qf,  ordinarily,  185. 
Hub  cf  lAt  mum,  aa  to  the  name  of 

tbe  court,  I8S  a. 
as  to  tLe  name  of  tlie  coun^  tn 

which  Ihe  plaintiff  desires  (he 

trial  lo  be  had,  185. 
as  to  the  names  of  the  parses, 

18a  A 
aa   to   stating   tbe    characte 

wlilch    Ute     plaintiff 

ISOo. 
plaintlfT  suing  a*  assignee,  114  d, 

187  a. 
plaintiff  sning  as  executor  or  ad- 
ministrator, 188 1. 
plaintiff  suing  b;  guardian,  18S  & 
plaintiff  suing  ea  a  public  officer, 

189(5. 
pl^tiff  BiUng  as  recelrer,  190  «. 
plaintiff  suing  as  officer  of  joint 

stock  company,  190  b. 
plaintiff  suing  as  cnnk  president, 


Ctmi^alot — eontimud. 


190  d. 
as  to  the  cbaracto'  in  nldcli  the 

defendant   is   sougU   to   be 

chaifod,  191  a. 
pennlinoa  lo  soe,  wben  to  be  al- 
leged, 181  b. 
modi&caUiMi  c^  rale  that  dedai*- 

ticm   must  agree  with  witt, 

lB2a. 
most  agree  with  the  sonunons  as 

ui  the  natnre  of  the  cauae  of 

action,  193  <s. 
most  agree  with  the  pnmmoDB  aa 

to  the  description  of  the  par- 

tie^  192  ft. 
mnst  agree  witli  the  summons  aa 

to  the  amount  claimed,  198  a 
date  to,  198  d. 
statement  of  the  &cts  constitating 


leofai: 


1,  l&SL 


what  are  bets,  193  ■. 
qucBtiona  of  fact,  194  a. 
mixed  of  law  and  &ct,  19S  «. 
of  Uw,  195  0. 
conclusions  of  law,  105  v. 
a  statement  of  the  partial  eridenoe 

of  a  fact  is  not  an  aTerment  oi 

the  fact,  197  a. 
duty,  BllegatioD  of,  197  & 
%aihv!fui,  allegntion  that  an  set 

is,  107  e. 
Aaly,  effect  of  the  allcgaUon,  198  a. 
what  are   the   facts  lo  be  stated, 

198  ». 
what  Is  neceasarilf  implied  neod 

not  be  aUegod,  199  a. 
it  is  not  necessaiy  to  antidpate 

and  avoid  a  defence,  190  o. 
matters  uf  which  tbe  ooort  tab 

Judicial  notice  need  not  be 

alleged,  201  a. 
1 i -. 'a  be  slated. 


evidence  of  facts  ni 


aUegattous  to  be  nwlinsfa/ made, 

201  & 
statement  of  fiids  valid  at  common 
law,  but  regulated  as  to  mode 
of  performance    by    statute, 
204  d. 
pleading    a  written  instrument, 
203  b,  S27. 
delivery,  202  «. 
consideiatiun,  202  e. 
bolder  and  owner,  203  a. 
plaintiff  muBl  sbow  title,  208/. 
matter  in  aggravatiim,  204  & 
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It  to  fflcpv*.] 


OoutfUabA—emtinued. 
special  damage,  204/ 
facts  necessary  tit  the  tbUowiag 

actions : — 
account  stated.  205  e. 
adveise  claim,  to  real  propertr, 

MSB- 
assault  and  battery,  206  o. 
attaclunent  bond,  207  il 
Vard,20S«. 

banking  asaodations,  900  a 
bills  of  eicliuige,  306/. 
bonds,  207  o. 

of  R  railroad,  SOB  a. 

of  executor,  90B£. 

in  replevin,  208  e. 

of  constable,  206  d. 

lost  bond,  208  a. 
carriers — for  non  -  delivery    of 
goods,  213  b. 

tbr  injurv  to  paisenKer,  212  /. 

for  lota  of  goods,  212  d,  e. 

'  ~   retbfilng  to  cany  goods, 


212  0. 
checks,  206  }. 
Gommiasioners  ofhisbwa^  21B  g. 
cload  on  title,  21IS/ 
compromise,  210  h. 
■gainst  constable  for  not  rettming 
execoUon,  212  A. 
on  bond  of,  208  d. 
for  Bnrplua  money,  212  v 
for  refusing  to  deliver   Bi>odt 
taken  on  an  attachment,  2 12^. 
for  divorce  or  sepamiion,  697. 
pursuant  to  section  288  of  the  code, 


214(1. 

creditors'  bill,  215  i. 
dower,  827  g. 
^ectment,  821  e. 

Kilse  representation  to  induce  cre- 
dit, 216  a. 
false  imprisonment,  217  d. 
&lse  warreiitv,  218  h. 
foreclosure  of  morlg^,  218  e. 

at  mccliaiiics'  lien,  219  e. 
by  foreign  corporation,  218  a. 
against  executors,  217  e. 

against  foreign  factor,  2SS  a. 

ffBn(i,21B/. 

Koods  sold,  220  a. 

mjury  causing  death,  £32  h. 
by  defendant's  negligence,  224  e, 
by  non-repair  of  premises,  224/. 
by  leaving  hatchways  open,  224; 


Complaint — wn£Mii«l 

Judgment,  223  d,  827.       ~ 

libel  and  nlander,  22S  t. 

slander  of  Utie,  228  b. 

to  cbaTEe  separate  estate  of  mar- 
ried woman,  229/. 

malicious  prosecntlon,  238  ft 

by  roarrled  woman,  231  e. 

money  had  and  received,  38S  a. 

money  lent  2Sa  d. 

money  paid,  2S4  b. 

money  lost  by  gaming,  334/ 

by  or  against  partners,  38S  a. 
limited  partnerships,  286  d. 

■gainst  Mayor  &c,  of  N  T.,  B8fl  A 

for  partitltni  of  personnl  property, 
285/ 

for  a  cause  of  action  glv«n  liy  stat- 
nte,  280  g 

for  penalties,  3S5  g 

promise  to  marry,  33S  a. 

promissory  notes,  20D  a. 

to  recorer  personal  property,  337i)> 

pnblic  officer,  2^" 

on  ■  recognixani 

to  try  tight  lo  a 

on  railroad  act,  340  e. 

on  ndlway  mortgage,  240/. 

for  rent,  343/ 

by    Beneca    nation  of    lodlaoa, 
240A. 

to  set  a^e  finaduleat  deed,  340 1. 
an  award,  206  d. 
■  Judgment,  341  e. 

■gainst  shareholders,  241  d. 

spedflc  performance,  241/ 

against  stockholders,  341  m. 

against  eberilf,  241/ 
stakeholder,  241 1. 
stockbroker,  241  {. 

In  ^ectmcQt,  821, 622. 

for    admeasurement    of    dower, 
837  y. 

on  nndertaking,  242  fc 

nse  and  occupation,  248/ 

work  and  services,  244  d. 

when  lo  allege  knowledge  in  de* 
fendant,  24S  k. 

consideration,  bow  allied,  346  i. 


tied. 

negligence,  how  altq^ed,  346/ 

request  or  demand,  wben  lo  be 
alleged,  246  g. 

performance  of  conditions  prece- 
dent, 248  «. 

profert  and  oyer,  250  «. 

reasonable  time,  250/ 

defects  in,  cured  by  answer,  250  & 
verdict,  251  e. 

for  a  ungie  cause  of  action  MiW 
one  statement  allowed,  333  o. 
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>f  relief,  3S3  a,  b,«,  254. 
defect  in,  wiuved    by    obtuning 

time  U>  aoBwer,  26S  b. 
nScieiu?  of,  may  be  considered 

on  demmrer  lo  ■nswe-  ""'  ' 
time  to  answer,  365. 
ttniee  tf,  need  not  be  seired  with 

summons,  ISS. 
demand  of  copy  of,  1S8. 13S  o. 
only  one  copy  need  be  served 

^e  same  atloniey,  1S8. 
when  copy  to  be  served  sfter  de- 

mftud,  190, 130  d 
vhen  to  be  served  Kfler  order  fbr 

diacavcry  of  books,  Ac,  8U. 
order  fur  lurther  time    to  serve 
copy   of,   may   be   obtained, 
156  «. 
when  such  order  cannot  be  made 

tx  parte,  ISS  a. 
motion  for  Judgment  fbr  not  serv- 

lt>S  eopyi  508,  SIO  d. 
after  nuiice  of  no  personal  claim, 
cop;  need  not  be  served,  on- 
less  demandul.  158. 
after  amendiuent.  20S. 
jUt'n;  of,  before  publicaUon  of  i 
mons,  16S. 
in  alt  cAses.  791. 

of,  for  not  serving  i 
mons  on  all  defendants, 
SIO  it 

Qlmg  security  for  costs, 


for 


690*. 
for  not  proceeding,  I 
611  c,  859,  860,  f,  d. 
tfter  notice  of  trial  without  put- 
ting cause  on  calendar  i£  irreg- 
ular, 459  g. 
by  referees,  497/ 
is  equivalent  to  a  nonsuit,  468  «. 
Is  a  judgment,  313  s. 
pubUeation  of,  not  required  when 

service  by  publication,  172/. 
onundin^t  oT,  of  course,  840. 
after  demurrer,  048  b,  MO. 
bg  orOer,  349. 

answer  after,  288. 
lupplemtatni,     when     allowed, 
138/ »58  6,  133. 
verification  of,  307. 
injuttiee't  amrU,  70,  73  a. 

waiver  of  objections  to,  704  d. 
Bee,  Pleading. 
Compoand  Intereat^  verdict  for,  474 
CoBxproniiae,  offer  of.  731. 
complaint  on  a,  215  A. 
Bee,  Ofer, 
Computation  ^  tinte,  88  Tiote,  786. 
See,  Tinu,  Legal  notket. 


Conosaled  Debton    Jurisdiction    of 
conoty  court  as  to,  89. 
attachment  ogainat,  46  b,  414,  835. 
Conoeolad     daliMidani     attachment 
against  the  property  of,  414 
service  of  process  on,  by  publica- 
tion, 1S8,  IBS. 
Bee,  AtlaAnuTd. 
CoaolOBloo*  of  iaa,  195  c. 
ConiMtlon  in  order,  vacating  order  Vt 
arrest,  886  i.  * 

. ..  reversing  judgments,  711 3. 
CoudiUoua     diamagea;  475/ 

Bee,  Damoffet. 
Condltloiial   ezaminatloi],  of  parties 
and  wilnessea,  747,  748  e. 
In  what  cases,  766  h. 
at  what  stage  of  the  action  to  ba 

applied  for,  787  b. 
time  for,  787  e. 
attendance   at,   how     compelled! 

787  <t 
order  to  show  cause  why  it  shonld 

not  be  had,  767  a. 
proceedings  on,  767  k. 
punishment  of  witneaa  for  CUIing 

to  attend,  768  d. 
depodtion  taken  on,  may  be  read 

in  evidence,  768  e. 
depowlion  on.  bow  ezdoded,  769  <. 
eSect  of  death  of  party  to  action 

after,  770  e. 
reading  or   prodadng  documents 
proved  on,  at  the  trial,  770  ». 
f.S- 
Condltioaal  order,  what  Is,  775  b. 

:   for   compliimce    vrith,   878, 
775  4. 

CondltloD  prooedeot,  performance 
of.  how  pleaded,  837,  384  a, 
348  1^ 


1  pleiuling,  338  6,  378  6 

to  clergy,  755  a. 
tf  judgment  inOunU  action,  iudg. 
ment  may  be  confessed  fbr 
debt  dae  or  contingent  liabil- 
ity, 733. 

statement  In  vrriling  and  form 
thereof,  733. 
HatemejdMfor,  held  aufflcient,  7340. 
insufflcieat,  725/ 

good  in  part,  and  bad  in  part, 
727/ 

sufficient  as  to  debtor,  insuffi- 
cient as  to  creditor,  737  k. 

amendment  of,  728  a. 

vi:riflcation  of,  738  b. 

sipiature  to,  738  e. 

authority  to  enter  Judgment, 
728/ 

time  to  enterjodgment  on,  7S8  d 
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Confesaion,  itaiemenU  for — eonUnntd. 
coDHtraction  of,  728  e. 
St    whose    instance    wt   aside, 

728  ff. 
what  confeesionB  ftre  not  within 

this  provision,  722  a. 
are  witJiin  Ihts  provision,  733  i, 
for  fiitare  advnnces,  722  I. 
bj  joint  dcbtorH  and  partners, 

by  public  officer,  733, 
by  person  of  unsound  mind,  723, 
by  msmud  woman,  723. 
by  trnslee,  723. 
by  partners,  723. 
Dot  a  disposing  of  property,  723. 
to  be  filed  and  judzment  entered 
tbereon,  with  |5  cosM,  729. 
Jndgment-roil,   how    constituted, 
720. 


for,  3 


n  such  indginent,  729. 
execution  for  installment  of  such 

indenient,  72H. 
In1ustiee9'counB,Sl,  56. 
judgment,  when  perfected,  730  b. 
amending    entry     of    judgment, 

730  o. 
Belting  aside  judgment  for  irregu- 
larity, 729  e,  728  «. 
compelling  debtor  to  give  a  new 
confession,  729/. 
CottfllOtinB   olaimB   U>  rod  property, 
actions  to  determine,  203 ^r,  817. 
place  oftrial  of,  143. 
allowance  in  addition  to  costs 
in  proceedings  to  determine, 
60a 
to  personal  property,  when  inter- 
pleader allowed  on,  139,  HOA 
Conaont,  examination  of  witness  on 
interrogatories  by,  770  A. 
Jadgmcnt  in   action   for  divorce, 

cannot  be  taken  by,  901. 
to  refer,  491 1^ 
See,  AffnemenL 
— '  3eration,  wlien  and  how  alleged. 


to  proceedinga 

referee  can  punish  for,  497  a,/. 
judge   at    chambers   cannot    di«- 

cbarge  from  a  commitment 

for,  37. 
judge  at  chambere,  may  ponlalt 

for,  38. 

Contaatsd    modona    where    to    bo 

heard,  8G8. 
Contlngont    damagea,    470/      See, 


CottsoUdatliig:  actions,  835  e. 
Constabls,  action  against,  to  lie  withi 
two  years,  98. 
amendment  of  return  of,  61. 
party  \o  action  on  bond  of,  117  b. 
complaint  against,  212  h. 
bond,  action  on,  208  d. 
ConatiTiction  of  vnlC,  de.,  allowance  i 
action  for,  008. 
of  pleadings,  810. 
of  code,  882. 

of  order  of  reference,  496/. 
Cmiatniotlve  notice,  when  notice  of 
ii>^nd«ii«ls,  160. 
60 


Conau],  when  he  must  plead  his  piirl' 

action  against,  23. 
Contempt,  provisioiw  of  revised  stat- 
utes as  to,  not  repeated,  836. 

provisions  of  code,  do  not  apply 
to  service  lo  bring  into,  792. 

in  disobeying  order  in  supplemen- 
tary proceedings  generally, 
578,  571  a. 

for  not  attending  as  a  witness, 
749. 


representative,  &c.,  133. 
order  for,  138. 
Contzact,  orfuinjOTt,  within  what  time 
to  be  commenced,  96. 
evidence  of  new,  or  contjnuiiig, 

must  be  in  writing,  104. 
and  tort,  distinction    t^etweea, 

stUl  exists,  176  b, 
«,  Peiformaiiee. 
Connadiotiiig  party  called  as  a  wit- 
ness, 740/. 
Controvaray,   court  may  determine, 
139. 
tuimitting  inCAaul  action,  717. 
Conversion  of  property,   aasignment 
of  right  of  action  for,  110  a, 
109*. 
ConveyaQoe,  appeal  from  judgment 

to  execute,  804. 
Convlot,  cnnnot  assign  a  thing  in  kO- 

tioii.ll2m. 
Cemvlct  labor,  contract  for,  not  assign- 
able, 112  k. 
Co-PIalntig,  examination  of,  aa  a  wit- 
ness, 7G2. 
Copy  of  pajier  or  pleading  may  be  snb- 
Btitiited  lor  a  lost  ori^nal,7M. 
served  may  be  treated  by  the  par- 
ty on  whom  served  as  a  tr»io 
copy,  287  c,  770  g. 
when  court  may  give  leave  for 
copy  to  be  tuiea  of  documenta 
in  possession  of  opposite  par- 
ty, 733. 
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clerk'a  fee  for,  81& 
tffltaMngi,  Ac,  to  be  fiimMtd . 
eemi,  in. 
mijar7  trial,  471. 
on  enaroerkted  motlona,  970. 
on  arsomeiit  on  mpedal  vmdlct, 

87a 
CO  appeal  to  general  lenn, 

from  surrogate,  B71. 
when  not  required  in  mortgage 

and  putitiun  cue^  670 
on  case  agreed  on,  870. 
-"■ofi  nUage  of,  appeal  bom  police 
Justice,  «  i. 
Oonxur,   wben,  to  act  in  place  of 
sheriff,  703. 
proviHlonB  relating  to  sheriA  to 

applj  to,  793. 
when  execution  to  isiae  to,  IE8t. 
action  against,  to  be  takm  within 
two  yeara,  96. 
Okxpontlon,  clerk  or  chamberlain  is 
not,  M7o. 
Individual  suing  as  a,  356  d 
prwubni  of,  not  required  to  pro- 
duce books,  747  e. 
may  ezamine  EidTcne  part7 

witaesa  753  iL 
complaint  in  action  by  or  against, 

213  ifc. 
compl^nt  bv  or  againBt  itockhold- 

er«of,  ^l<I,ni. 
■errlce  of  process  on,  provisions 
of  the  code  applied  to  Jur' 
courts,  72. 
■errlce  of  summooi  on,  164  c,  1S8. 
who  is  a  managing  agent  of,  1S4 1. 
cannot  set  Dp  defence  of  tuoiy, 

386  e.  %\i(L 
Inlnnction  to  sospend  bnslnen  of, 

410. 
superior  court,  New  York 
mon  pleas,  mayors'  cou 
cities,  and  recorders'  courts  of 
cities,  have  Jurisdiction  of,  45, 
45  a. 
provisions  of  revised  statutes  as  to, 

not  affected  by  code,  8SIJ, 
tlmeofliniitatioa  on  bills,  Ac  of, 


le  of  the 


108. 

actions  against,  in  the 

Btlorney -general,  buii,  vfin. 

interest  in,  may  be  sold  under  at 
tachment,  434. 

judgment  of  forfeiture  a^^inst,  808. 

parties  to  actions  by  creditors  of, 

m<t 

rale  applicable  l«  pleadings  by, 

178  •,  laws  1864,  cli.  423. 
veriflcatlon  of  pleadings  by,  807.    [ 


proceedings  BuppteDORitsiy  to  eie- 
cution    cannot  be  instituted 
against,  555  a. 
seqcestration  of  propertv  (^5551^ 
books  oi^  how  proved,  747  e,  i. 
may  be  examined  as  to  pronetty 

of  a  Judgment  debtor,  S66i. 
how  examined,  as  lo  pitnKrtyarTa 

Judgment  debtor,  566  l 
pnx^edmgs  to  dissolve,  superico' 
court  has  no  JuriaiUctiaa  oC 
46. 
action  to  annul,  608. 
receiver  of,  80S. 

actions  against,  when  to  hare  a- 
preference  on  calendar,  460  & 
Bee,  AUaAnmKt,  Fortign  Oarpora- 
Uen*.  Jaint-tloek  eompajuen,  Jfit- 
nidpal  Gorporaitim,  Quo  War- 
ranto, BAgiouM  Oorporatieiit, 
SdnfaeioK 
!o*t«  all  statutes,  rules,  Ac.,  as  to 
costs  or  fees  of  attorneys,  solic- 
Iton,  or  oonnsel,    repealed, 
680,5810. 
amount  of,   to   be  regulated  I7 
agreement   between  the  pai^ 
tic^li80. 
certain  allowances  to  prevailing 

party,  called  costs,  580. 
In  suits  pending  on  the  Ist  (rf  July, 

1818, 684  y,  564  «. 
in  special  jirooeedinsB,  683  e,  638. 
against    municipal    corporations, 

5eii. 

in  ccrtnin  actions  where  'damagts 

clamed  do  not  eiceed  $M0, 

681  j. 

when  they  become  a  debt,  581  b. 

In  actions  against  the  Mayor,  Ac. 

of  New  York,  681  e. 
In  surrogates'  courts,  581  d. 
In  Federal  courts,  681  e. 
as  between  attorney  and  cUent, 

681/. 
on  substitution  of  attorney,  581  i 
staying  proceedings  till  coats  01 
previous  action   paid,  584  <^ 
834  i; 
in  action  by  married  woman,  685  d, 
of  closing  up  insolvent  and  dis- 
solve insurance  companies, 
665.' 
the  liability  of  guurdisa  ad  UlMt 

for,  125  A. 
the  powers  of  referees  bb  to,  499  a. 
where  the  court  has  not  jurisdic- 
tion of  the  action,  585, 597  d. 
common  picas,  685. 
malicious  trespass,  683. 
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and  put  Sat  defendant,  08a  b. 
OB  proceudings  on  forfeited  recog- 
nizances, 082  0. 
agreement  with  attomer  as  to, 

881*. 
dotibU,  allowed,  065  a, «. 
treble,  allowed,  685. 
include  dlBbareementa,  096 
aecurity  for,  585,  623,  627  >. 
See,  Secarityfor  eoda. 
bi  plaintitf  of  course,  591. 
not  to  exceed  amount  of  dama- 

Se8,S01. 
In  aeveral  actions  on  one  inatni- 

ment,  691. 
in  foreclosure  auits,  096^. 
to  defendant,  S96. 
to  eitlier  party  In  dlscrellon  of  the 

court,  OM,  698  a. 
amount  of,  60a 

allowance  In  addition  to,  607, 609. 
See,  AUeuanae. 

bow  inserted  in  Judgment,  61S. 
disbursements,  how  stated,  613. 
adjustment  of,  813. 
In  action  in  name  of  the  people,  628. 
against  an  infant  plaintiff,  S23. 
on  a  settlement,  630. 
where  fuvnra  granted  on  payment 

of  costs,  606  d. 
where  the  defence  is  infaocv,  S97  e, 

684/ 
on  a  discoBlinuance,  630  A,  691. 
ag^nst  on  assi'.,aiee  of  a  cause 

action,  ttSO. 
after   disranti nuance  In  jnstici 
court  by  reaaon  of  answer 
title.  69.  593/,  591. 

by  or  agiiinst  an  exec- 


in  actions  tbr  partlUon,  fMf. 
set-off  of,  7U,  609  6, 504  A 
after  offer  of  definidant  to  compTO- 
mlse,  or  to  liquidate  dama«e& 
782.  TBS  d. 
after  notice  of  no  personal  claim, 

160. 
on  appeal,  089, 600, 
fi'om  surrogate,  581  d. 
to  general  t«nn,  678  A,  068 1, 
in  a  special  proceeding,  583  d^ 

how  ai^asted,  660  a. 
against  assignee,  116  e. 
attorney,  wben  liable  for,  600 1. 
party  in  interest  liable  for,  626. 
lien  of  attorney  fur,  563  i,  Kt3  /. 

816/ 
on  poetponemcnt  of  trial,  619. 
onmo:fon,620,686I,77«fe 
of  inspection,  742  g. 
in  ejectment,  629/ 
of  previous  appeal  most  be  pidd 

t>efore  second  appeal,  038  jr- 
interieeaWry.      See,  InUHoeutorf 

tn  supplementary  proceedings,  577, 
in  justice's  court,  80  <. 
on  motion  fbr  new  trial,  480 1 
on  appe>U  from  tmler  granting  ot 
refusing  a  new  trial,  481  g. 


□tor,  au  adminiBtnitor,  a  trus- 
tee of  an  express  trust,  or  a 
person  expressly  authorized 
by  statute  to  sue,  S32. 

In  procesdinga  sgainet  Joint  debt- 
ors. Iicirs.  devisees.  &c  (§g  376 
—881),  600. 

on  claim  against  a  deceased  pei^ 
»on,  referred  pursuant  to  the 


on  conftsdon  of  Jndgment  witbont 


against  corporation,  how  collected, 

808. 
Coonul.  when  liable  to  arrest,  86^ 

867  4. 
cannot  be  bail,  878  b. 
to  endorse  papeis  on  taslng  a  de- 
fault, 878. 
agreements  as  to   compensation, 

681  k. 
right  to  address  Jnry,  466  ». 
only  one  on  each  ride  to  be  heard 

In  court  of  appeals,  848. 
admisslDn    and    examination    of. 

849. 
number  of,  on  trial  of  isanes  of  fkcl, 

660. 
(m  hearing  at  general  or  special 


what  may  be  net  ap  u,  i 
when  allowed,  287  A. 
Is  broader  than  set-off,  S 
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when  tlUsllowed  nu,j  be  the  Bn1>- 
Ject  uf  ■  new  Mtion,  388  a. 

titetirm  between,  and  croes-action, 
38V*. 

in  »n  Ktiion  on  contract,  209  e. 

in  an  action  oT  tort,  393  a. 

in  action  bjr  asAignee,  299  ff. 
for  divorce,  2M  b. 
tot  dower.  304  e. 
>    l^  executor,  S94. 

between  landlord   and   tenant, 
394  «. 

of  lien.  294  & 

In  forecloeore,  205  a. 

in  action  on  pntmioin  note,  296  e. 

iMtween    prmcljial    and    tuivtj, 
29.111. 
vendor  and  pttrchaaer,  2B5  e. 

■nfflck'ncy  cif  answer  Belting  up  a 
counteT'Claim,  how  detennin- 
F(t.  290  b. 

tneufflrienl  allegation  of  coontei^ 
claim.  290  b. 

answer  setting  up  matter  as  i 
counter-claim  should  stiteex 
prcralf  It  1b  intended  u  i 
counter-claim.  290  e. 

requisites  of  connter.claln:i,  387  h. 

wlum  Uie  statute  of  UmitatioiisiBi 
bar  to,  293  e. 

Judgment  on,  293  d. 

for  cxresa  over,  441, 

amendment  by  adding,  293  a. 

•GTeral  ma^  bu  set  up,  287. 

defendant  is  not  obliged  to  set  It 
up,  289  e. 

where  several  set  up  thej  ara 
be  separately  stated,  287. 

may  it  be  met  by  a  counts 
claim  in  the  reply  T,  SOS  A, 

reply  or  demurrer  to,  302. 

in  reply,  303  b. 

■Jlowance  of,  on  the   trial,  4U 
■  4oea. 

discontinuance  after,  632  it 

recovery  on  in   justicea'    counts 
74  ». 
Conntmnand  of  noUce   of  motion, 

773  A. 
Connty,  form  of  summons  in  action 

against,  153  d. 
County  ooorta,  existing  pnivisionsof 
law  as  to,  rrpoued,  38. 

pending  suits  not  affected  by  re- 
peal of  eiisling  law,  88. 

Juriadiction  of,  SS,  lO  b. 
as  to  Jail  liberties,  S9. 40  i, 

exclusive  power  lo  review  Jus- 
tice's Judgment  on  appeal, "" 


County  ooorta — ermiiiaud, 

certain  provisions  conferring  ]s- 
risdiction  on,  are  nucansi^ 
tional,  40  a. 

when  open,  41. 

terms  of,  41. 

Jurors  in,  43. 

supreme  court  rules  apply  to,  SSI 

new  trial  in,  of  cases  arising  in 
jiirtice's  court,  389,  e9a 
coals  on,  713. 

of  Kings  and  Erie  conntiea,  eicep- 
tiun  as  to,  40. 

■nits  pending  lu  msyore'  sod  tt- 
corders'  courts  may  be  trsu- 
ferred  to,  41/ 

■olts  in,  may  be  transferred  to  n- 
prcme  court,  in  case  judge  in- 
terested, &c ,  40,  41  «L 

have  Jurisdiction  of  appeals  m 
summary  proceedings  to  re- 
cover poesesaion  of  land,  40*, 
389  It 
appellate  Jurisdiction  ofjadf- 
ment  under  mechanics^  Un 
law,  40  a,  389  ». 

appeal  /rum,  to  supreme  conit, 
870. 

ofSteuien,  appeal  to,  41  b. 

Connty  judge,  has  power  of  a  Jndgt 

at  chambers,  782. 

power  of,  778,  779  i  781  a,  TM, 
783. 


fees  of,  88  n. 

orders  of,  how  reviewed,  870,  JSS, 

678,  678  i 
may  enlarge  time  fitr  takingpn- 

ceedings  in  tlie  action,  "Oi. 
Bee.  Spedtdetmnty  judge. 
Connty  tToasarar,  moneys  to  be  paid 
to.  894. 
accounts  of,  how  to  bo  kept,  9». 
to  make  an  annual  report,  MS. 
reference  to  examine  his  accooob, 
880. 
Comt  meaning  of  the  term,  Oe  (Mtf 
779d 
and  chamber  hn^esB,  distiDCdoo 

between,  retained,  SO. 
bdmn,  what  is,  on  appeal,  668  f. 
attorneys  and  guardians  in,  la 
be  deemed  such  in  court  cf 
appeals,  Wl. 
verdict  subject  to  opinion  oL 

648,  477,  481  g. 
moneys  brou^t  into,  694. 
order  for  paymg  moneys  out  of 


delay  of,  n 
■  oi  iy,  456,  _ 
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Comt^eonliniud. 

^oflmaJtJailBdictioii  of,  2fi,  Bit 
Mditioiial  Jurisdiction  of,  26  a 
appeals  ti         "  "" 

■     K 

b,OSld. 
d  appeal  to,  27, 638  g. 

pspers  on,  657  d. 

dtber  party  may  bring  oa  cause 
for  ariiumeDt,  647. 

cases  wbere  no  appeal  Um  b>, 
640;. 

an  appeal  lies  to,  6ti  «,  666  d 

power  of,  27,  658  o. 

after  remtitltar  court  bw  no  Ju- 
risdiction, 666  d. 

tenoB  of,  37- 

additional  terms  of,  37. 

preference  of  causes  on,  calendar 
of,  27. 

Judpnentnf,bow  pronotmced, 

sheritf  to  provide  rooms  for,  26. 

where  to  be  held,  28. 

how  adjourned,  28. 

rchesring  in,  37,  2S. 

Jadgnient  of  afflrmonco  in, 

proceedlDce  after  decision    of, 

e5g& 

rales  of,  880. 

^oyn"  and  earmiTMr,  statutes  as  t 

repealed,  20. 
of  Justices  of  the  peace,  60. 
Bee,  J^gment  into  eourl. 
Conita,  enumeration  of,  21. 

Jurisdiction  of,  generally,  23. 
CoTMUint   parties  to  action  on,  119 
BommonB  in  action  for  breach  of, 

157  m. 
answer  In  action  on,  287  b. 
complaint  for  breach  of,  214  «. 
Creditor's  bdU  is  an  aclion,  16  a. 
where  a  proper  remedy  before  the 

code,  relief  may >--■--  j 

by  action,  215  i. 
defendants  in,  12S. 
what    complaint,  in  natoie   of, 

should  state,  31S  i. 
receiver  in,  3*4/ 
supplementary   proceedings  sub- 
stituted for,  6S7  a. 
djmliial  aeiim,  defined,  IB. 

eatet,  have  preference  on  calendar, 

870,844. 

review  of,  687  a. 

eonxer$aii>n,  action*  for,  cannot  be 

brought  in  justice's  court,  54. 

to  be  brou  gitt  w  itJiin  si  z  years,B7. 

Guau  in,  sal. 

U  an  li^ury  lo  the  person,  864  a 
Bee,  Debtor  eoT\finedJ'or  eri>M. 
Cmreot  aoooimt,  time  of  limitation  in 
actlonc  to  recover  balance  of, 98. 


Cnsbma.    See,  C<Mtetar  of  Ouiloni. 


in  libei,  831  g. 

pleading  in  action  to  recoTBT  pro- 
perty distrained  for,;J3L 
admission  as  to,  889  e. 
d^«7Utonf  t.  Jury  may  assess,  476. 
defendant  may  offer  to  liquidats, 


<meiU  of,  443,  446. 
Bee,  Spedal  damage,  Unliquidated 
damagM. 
Data  of  MtiM,  888X850/,  870,  504  d, 
MOS. 
of  complaint,  IBS  d. 
Death  if  party  to  aetion,  efltect  of,  133, 
188,144  e,  802, 81Q«,/,y,  824  m. 
825fi,  880e. 
effect  on  time  of  limitation,  103. 
after  report  of  referee,  500  k. 
pending  a  referenre,  500/ 
pending     supplementary    pro- 
ceed ings,  5tl7  0. 
pending  an  appeal,  644  A, «,  187 e, 

689/678  e. 
pending  a  motion,  773  i 
after  verdict,  184. 
after  arrest  oa  execution  agtinst 

the  person,  S2B  g. 
after  return  filed  in  court  of  ap- 

of  attorney,  850. 

ef  judgment  debtor,  execution  after, 
522  «. 
proceedings  after,  720. 
creditor,  execution  after,  523/. 
of  persous  on  whose  life  any  par- 
ticular  estate  depends,    pro- 
ceedings lo  ascertain,  not  aJF' 
fbcted  by  code,  885. 
bj/  vrrtmgfiU  ael,  parties  to  action 
for,  118  d. 
■ummoDS  In  actions  for,  157  /. 
comptt^nt  in  action  for,  332  a. 
as^gnment  of  claim  for,  113  b. 
of  juttiee.  Whose  Judgment  is  ap- 
pealed, effect  of,  6B7,  69B. 
or  removal  of  sheriff,  685  «. 

of  judge,  782. 
See,  Seire/aeiat. 
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Bee,  OmdUioiuU  £>  Definlt— AxUf  ntMiL 


amirurtitM. 
■btoK   to    jDdgment    dublor,  Mag] 

pay  Moount  of  hit  indebted- 

ncMto  iberifl  ia  certain  caaea,! 

SAL 
cxuninatlon  of  in  Bopptenienlaiy 

proceeding,  66fl.  { 

coDltned  for  cnme,  code  does  noti 


entering  order  for,  not  iwccaean', 

opeuioK  Judcment  by,  168, 173  a, 

appeal  flrom  Judgment  by,  479  K 
review  oT  c»Jer  oa  moticn  to  opes, 

681/.  g. 
Bee,  JngtieA 


a  atuchin«nu  •gaioai,  Dofeot  i^iarUtt,  demurrer  for,  SSO  «. 
two.  I        Sep,  Erron  aitd  d^ait,  Jtitlait, 

petition  for  diKhuge  of,  IhiDi  im-  Defence^  meaning  of,  377  «. 


priaonDieni,  cannot  be  beard 
by  Judge  at  cbambers,  87. 

Bee,  itMHf  debbm,  Qnutalal  dtbt- 
or*,  Impriumtd  Mton,  Iniol- 
tenl  Aotort,  Joint  daUon. 

leraon.  conts  on  rcfucence 
of  cMm  Bnlnat,  628,  S34. 

Judgment  deotor,  proceed  inga 
-  — ' — ■  heiri  and  deriaea  of. 


•g^ntt  b 
71«. 


Jndgment    debtor,    ezecntion 
gabiat  proper^  of,  639,  *. 
JndgineDt  creditor,  execution 

&Tor  of,  532  e. 
representative  of,  wbo  ia,  756  «. 
D«Oil^  a«lgnmeniofrigbt  of  actkio 
forjll,  *. 
Boe./V(iiuf. 
Deor««,  time  for  commencing  action 
on,  06. 
of  niRwate,  appeaU  froni,  regu- 
lated, 871. 
See,  Judgment. 
Daed,  anignment  of  rigbt  of  action  t(i 
aet  aaide,  112  e. 
Bee,  yrauduieid  dead. 
IManlt  o^  aMtwr,  when   ludgmenl 
may  be  taken  for,  441,  858. 
wbeo  plainliff  mar  be  required 
to  nve  Bucurity  oefore  talung 
Judgment  for,  443. 
ia  waived  byamendlugtbecom- 
plahit,  840  c 
iit  tourt  (^  appMli,  for  not  serring 
copies  of  owe,  or  neglecting 
to  appear,  843. 
notice  of  Judgment  by,   to  be 
^ven,844. 
order  or  iu^atmU  ty,  for  not  ap- 
pear&g    to   oppoae  moUon, 
773  m. 
coonsel  taking,  to  endone  pa- 
per contalnmg  proof  of  ser- 
vice, 878. 
tn  proceedings  to  obtain  manda- 

mna  or  prohibition,  877. 
notice  of  retainer  after,  8M  d. 
Judgment  by,  not  allowed  in  ao' 
lion  for  divorce,  8aa 


DefendMit,  party  adverse  to 
ia,85. 
Wbo  to  be,  1S7. 
who  la  not  a,  106  a. 
death  of,  180, 444  «,]33,( 


occurring  alter  conunencement  of 

action,  381  s- 
mitigating  circumstances  are  not, 

278  A. 
after  judgment,  44S. 
in  bar  and  in  abatement,  £97. 
■bam    and    Irrelevant,     may   be 

struck  out,  298. 
Bee  Anwaer.  BguilabU  d^enat,  h- 

twiraonl  drfeneet,    J^xrtial  de- 

fenett.  Sllan  defenem,  &bv>I 


plaiutilt. 


KSllg, 


pleadings  on  part  of,  S55. 

character  In  which  sued,  to  be  al- 
leged in  complaint,  ISl  a. 

appearance  by,  177. 

See,  Appearanea. 

entltlea  to  notice  of  all  oidinaiy 
procecdinga  in  the  action, 
44:^,  4Ue. 
does  not  entitle  bim  to  notice  ot 
application  for  provisionid 
remedy,  700  >. 

notice  of  application   for  Jaclg- 
ment  to,  443. 

may  treat  copy  complaint  aerred 
as  a  true  copy,  367  e,  778  ;. 

right*  of,  where  served  hj  pnbO- 
cntloQ,  188, 173 1, 443. 

when  he  may  demur,  257. 

cannot  move  for  inJuncUon,  SMd. 

order  on,  to  satisfy   amount  ad- 
mitted due,  431. 439  J^ 

affirmative  relief  to,  506,  SOS  d. 

Judgment  against  one  td  several, 
506,507  0. 

damages  of.  Jury  to  assess,  478. 

when  papers  need  not  be  aerved 
on,  79a 

charging  in  execution,  GSOl 

cueta  tn,  of  couise,  6tM. 
.where  several  defendants,  SV7. 

ofier  of,  to  C)  — 


^dbyGoOgle 


Dofendant — MiUinued. 

in  pereOD,    to    endoree  reddence, 

Ac.,  OD  papers,  BBS. 
wben  to  fumiBh  copy  pleadings  hi 

coart,  *T1. 
Bee,  Alnenf  Defijidanl,   (h-dtfertd- 

ani,    Parttet,    Sezeral  Hifend- 

ania,  Arretl,  Off^,   Ooi^fats' 

of judffmeal. 
Daflolsncy  on  m«rtgagt,  countr  co 

hasJutiBdictioD  for  coUect 

of,  89. 
Defiiiit&    Bee,  IjidefiTUte. 
Dcdnitloiia  and  divuioru,  17. 
DaUvMT  qf  ptrtonal  property. 

Claim  aiidddxteri/   " 


properiy. 
Donuuid  that  trial  be  had  In  proper 
county,  145, 146  e. 
of  copy  complaint,  when  and  how 

made,  158, 159  e. 
of  relief,  253.     ace.  Belief , 
of  admission  of  documents,  Ac  736. 
or  [Mrticulars,  BIS, 
agaiimt  thiptandvem^,  not  affected 

by  tba  code,  885. 
when  lo  be  alleged,  240  f. 
Ssmised   Premlao^    proceedings  _ 
recovery  of,  not  affected  by 
the  code,  8»S. 
Demnzrer,    or  answer,  only  pleading 
on  port  of  defendant,  35B. 
within  what  time  to  be  served,  290. 
differs  from  an  answer,  206  e. 
regularly  served,  cannot  be  treat- 

.  ed  as  a  nullity,  SM/. 
decision  on,  how  appmled  froin, 

777  i,  778  a, 

to  eomptaittt,  in  what 

when  proper,  357  i 

several  causes  of,  Z 

appropriate  cause  of,  to  lie  stated, 

209  0,263. 
bad  in  part  bad  altogether,  2 
may  be  to  all  cconplaint  a 
auy  one  alleged  canse  ol 
tion,  26a  < 
may  asaign  several  grounds  of, 

208  i 
can  only  be  Ibr  cause  mentioned 

in  the  code,  258  b. 
that  court  has  no  Jurisdiction  of 

the  person,  280  a. 
that  pluntiffhas  not  legal  capac- 
ity to  sue,  260  6. 
OM  another  suit 


Demmrer — eoTtHnvtd. 

for  not  staling  bda  mffident  to 
constitute  a  cause  of  acticai, 
361  y. 
must  Bpecifr  the  grounds  of  ob- 
jection, 262. 
objections  not  appearing  on  fiwM 
of  complaint  to  Iw  taken  by 
answer,  264 
grounds     for,      when     deemed 

waived,  205. 
and  answer,  256  e,  229. 
for  improper  Joinder  of  causes  of 
action,  proceedinsB  after,  398. 
amendment  after,  263. 
lo  annum-,  in  what  cases,  302, 303  e. 
will  be  allowed  after  denial  of 
motion  to  strike  out  answer 
aa  abam  and  irrelevant,  301  p.. 
to   insufficient   anawcr,   omitting, 

consequences  of,  804  d. 
to  snpplemeutal  pleading,  809  h. 
to  eountw-daim,  802 
to  Tepiy,  801,  900  b. 
Judgment  on,  305  d. 
section  160  not  applicable  to,  890  li 
frUioloa;  judgment  on,  400.     See, 

Prnmu*  Demurrtr. 
judgment  for  want  of  an  anawer, 

after  overruling,  44S  e. 
costs  on  amendment  after,  603  b, 

606  <t 
to  one  of  several  defences,  Judg- 
ment on,, 616  d. 
decision  on,,  is  it  a  Judgment  or 

order.  684  ft,  680/,  7T7  i. 
appeals  to  general  term  from  (W- 
der  ovcrxujing,  &c.,  679, 684  b, 


for  deftet  of  parties,  360  «,  361  a. 


amendments  after,  844, 840. 

injuaUeeJ  courlt,  70,  73  b. 

See,  PrinolouM  iWiuriw. 
Danla].  how  mode,  266,  207  a. 

of  knowledge,  368  d,  309  A 

OD  informanon,  270  a. 

in  disjunctive,  270  & 

alternative,  370 1. 

of  pun  of  cause  of  bcUm),  371  a. 

Bee,  GeTieral  denial. 
Dspartnie,  what  is,  800  c 
Dopoait,  lit  lieu  of  bail,  defendant  mftj 
be  discharged  from  arrest  on, 
877. 

aheriS  to  give  defendant  certificate 
of,  883. 

to  be  paid  Into  court,  383. 

substituting  bail  for,  388. 

disposition  of,  884 

of  moneys,  Ac.,  in  coort,  804 

order  for  [»ymenla  of,  out  oToourt, 
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DapMlt — eontinatd. 

with  trust  company  of  New  Tork, 

•ccoont  of,   how  kept,   Ac, 

893. 
inhev  1^  tBHtntg,  an  appeal,  S60, 

002,  tHH. 
Dspoildon  to  be  UBed  on  motion,  44 

TK*!,  746  «,  757  g,  779. 
See,  Gommuaun,  Coaditionid  etam- 

inalion. 
Doaoent  oast;  effect  of,  95. 
Datliuyad  nota,  complaint  In  action 

npon,  2tl  A. 
Datmnlnatioa,  eomjitU,  ordering  par- 

tles  to  be  brougUt  in  lo  enect. 


50(1. 

of  conflicting  cULnu  to  real  prop- 
erty. 817. 
to  personal  property,  890. 
by  Interplcnilinj!.  1811. 140  d. 
Bee,    Finid   detenuiiuilimt,   Judg- 

D«v1mi  conlexlin^  vollJity  of. 
Ion  for  partition.  ai4  6. 
DavlaesB,  proceeding*  by  and  against, 
not  affected  l>y  Hie  code,  835. 
of  deceased  J ud^^ent  dcliuir,  pro- 
ceedings atniinst,  SIO. 
coBtB  in  prucct-tlin>^  agaiiiat,  BOO. 
8ec,  Jaiiit  debUin,  dc. 
OlTBotiU'  of  moneytd  oirpomlumM,  pro- 
viaiona  aa  'o  liiuitations  of 
actinna,  not  Ici  apply  to  ac- 
tions ngaloBt,  10^ 
arrcBlof,'aa3. 
UubUItlu,  wbal  are,  05, 101, 103. 
effert  of,  9j,  101,  i:)8. 
defendant  out  of  State,  M  b,  93, 


lua 

ofJudge.&c.,783/. 
See,  hiijiitily. 
Dlabunameuit.     ^ec,  OomIs. 
DIsotMrgs,  under  iMnknipt  or  insol- 
vent act,  defence  of,  280  A. 
from  arrtMl  on  aecutiaa,  effect  of, 
S29A. 


UacOQUnaaaoe — eorOiaiud. 
effect  of,  6S2>. 
after    connter-daim,    interpowd, 

in  action  to  diaacdve  partnenhq). 


LlBTniPIlt  of  C( 


,,  of  o 


without  coals,  e;ti  0. 

not  a  bur  to  a  new  action,  632  h. 
is  a  Btep  in  Uie  cauBe,  032  i. 


after  defence  of  infancy,  634  /, 
597  & 

action  on  promise  to  enter,  56. 

in  juaticea  court,62, 68. 

after  order  for  new  trial,  033/. 

of  action  for  installment  cm  a 
bond,  632  g. 

after  defence  of  forgery.  S34  a. 

at  proceedings  a^iiut  inaniaooa 
coiupaniea,  684  b. 

aft  er  aupplemental  complaint,  634j^ 

without  notice  to  attorney,  834  jt. 

of  appeal,  034  I,  038  A. 

of  actions  by  oTeraeer^  034  e. 

of  action  to  recover  personal  pro- 
perty, 390  g. 

•a  to  one  defendant  at  the  trial. 


l>y  executor.  &&,  ^3  «. 

Is  a  final  determination.  441  a- 

■n  ju»tiee'tamrl,bj  reason  of  titla 
ccHuing  in  qucdtioD,  68. 

election  aa  to,  034  m. 

setting  aside,  S3S  a. 

oavtaj,  aclioD  for,  aboliahed,  744. 

t^  property,  order  for,  555. 

of  death  of  (.jnanta  for  life.  835. 

<jf  bookt,  papers,  dx.,  prorisiona  of 
revised  statutes  as  to,  736  b. 

code  not  a  substitute  for  providoDd 
of  revised  statutes,  785. 

Bupcrior  court,  court  of  common 
pleas.  Bad  mayors'  and  re- 
corders' courts  may  order, 
40,  b,  d. 

TiewB  of  the  superior  court  on  ap- 
.  plication  for,  stated,  737  b. 

at  what  stage  of  the  a  " 


when  the  order  will  be  gnuited, 

738  >. 
to  prepare  pleading,  855,  740  /, 

7414. 
order  for,  wlkat  to  state,  853. 
to  operate  as  a  Stny,  866. 
fuTUier,  when  ordered,  741  & 
motion  for,  how  made,  741  /,  65IL 
costa  on  motion  for,  742/. 

of  inspection,  742  g. 
Inspection,  748  a. 
appeal  from  order  Ibr,  743  & 
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Dlwovtiry—efmiintud. 

order  for,  bow  enforced,  866. 
proceedings  for,  is  not  an  action, 

18  6. 
under  Bubpana  daceg,  747  a. 
•"""Trtng  note,  complaint  against 
banker  for,  312  a. 
1*1  of  appeal,  /or  mini  (fproM- 
eu&on ,  in  the  court  of  appeals, 
840. 
on  appeals  from  Justices'  court, 

OSS  >,  700. 
to  general  term,  07S  k. 
ofeomiHaini,  for  not  serrlng  copy, 
006,510(1. 
asabBtilnterorJadarment,  U  in 
case  of  non-Buit,  4St> «. 


for  not  proceeding  in   action, 

138  A,  610  d,  511  e,  859. 
is  a  judgment,  SIS. 
at  circuit  wltbout  putting  cause 

on  calendar,  irregular,  459  g. 
eStet  of  on  injunction,  400 1. 
See,  Nimtuit. 
DlBposliis  ofproptriy.  Confessing  Judg- 
ment is  not,  ras. 
DlBUlvad  con^anlM,  receiver  of,  438. 
actions  a^inst  abarelioldera,  &&, 
in  118  B. 
Diabained  preparly,  answer  in  action 


code,  I... 

Diatzlct;  the  word  deined, 

amrU,  in  Vi»  eity  of  Neia  York, 

appeals  fWim,  47,  S22. 

transfer  of  actions  from,  933. 

may  issue  commission,  758  «. 

supreme  court  rules  appij 

DMsioii,  of  act,  19. 

of  actions,  10. 

of  remedies,  17. 

of  causes  of  action,  on  allowance 
of  demurrer  for  misjolndi 
845. 

of  cause  of  action.    See,  SptMng 

tavMof  action. 

DtvlBlona  and  d^nUioni,  17. 

Dfvorott,   vhen    superior  court    tins 

jnrisdictlon  of  sctions  for,  46. 

Bommons  in  action  for,  may  be 
served  by  publication,  168, 

uctton  72  does  not  apply  to  ac- 
tions for,  87  b. 


THvoro^—eoniiniud. 

counter-clsim  in  action  for,  394  b. 

Joinder  of  causes  for,  333  L 

alimonv,  898  L 

counsel  fee  for  wifii,  898  !. 

proof  of  marriage  and  re^enceln, 

889  o. 
cmel   and    inhuman    treatment, 

what  amounts  to,  000  b. 
Judgment  by  deOkuit   or  consent 

cannot  be  taken  in,  868. 
place  of  trial  of,  145  d 
when  Issues  need  not  be  framed, 

458  J. 
trial  of  issues  in  actions  for,  863. 
proceedings  in,  not  to  l>e  pub- 

li^ed,  001. 
reference  lo  take  proof  of  material 

facts  stated  in  the  complaint, 

897. 
order  for  refGrence,  495,  000. 
oMectioDS  to  legitimacy   of   ohil- 
dren  to  be  stated  in  complain^ 


manner  of  settling  the  issQea  In, 

862. 
examination  of  parties  in,  as  wit- 

neasea,  745  I,  900. 
Judgraent  in,  867,  000  e.  001. 
vacating  judgment  of,  000  d. 
defence  In  action  for,  900. 
questioning  legitlmaCT  of  children, 

001. 
Bee,  AUmsny. 
Docket  of  juiliet'i  judgment,  69,  84. 
Docket  erf  judgment,  entiy  on,  of  the 
words,  "tteured  an  appeal!* 
618. 
»npttUion,  in  what  cases,  878. 
Docketing  judfiment,  on  filing  judg- 
ment-roll, 618. 
of  juBtice'a  court,  69. 
int^  appeal  from  Judgment  (or 
delivery  ot,  664. 
Bee,  Admiatioji,  Biicovtry,  Produo- 

Dog,  action  for  Injury  by,  324  A. 
Domestic,   exemption    on   Judgment 

fbr  work  by.  5^0  *■ 
Domicile.    Bee,  B^iUna. 
Dormant  execnUcin,  518  d,  585  b. 
Dormant  partner,  to  Join  as  nl  sin  tiff. 

128  4. 
Doable  eo«ti,  085. 

damaget,  4T6  a.     See,  Damag«i. 
time,  790. 
Dower,  tenant  in,  interest  of,  how  cal- 
culiited,  896. 
A^mpiaint  for  admeasurement  ol 

837  ff. 
detbncc  b  action  for,  304  «,  827  a. 
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Doirar — eonliniiti. 

costs  In  ftction  for,  000. 

BdmeuDremoBt  t^,  3V. 

Inchoate  right  of,  810  ft,  864/. 

when  not  IxuTed,  888  it 

in  MupluB  moD^.  690  g. 

ejectmeut  for,  827  ft,  c,  3M  «; 

limilatlan  of  action  for,  90  a. 

not  nwignable,  113  ),j. 
Dnmkaril     B<«,  U'lbUwd  Jhvntard. 
I>aa,  answer  admitting  part  of  claim 

to  be,  432,  439  k. 
Dolr.  meaning  and  effect  of,  IBS  a,  338. 
OaplSoity,  not  a  ground  for  dennurer, 
2S8A. 

section  150.  a  prohibition  of,  808  b. 
Daty,  aUegation  of,  197  ft. 


t,  (tatutes  relating  to,  819  ft. 
when  It  ties,  819  e. 
place  of  trial  of,  14a 
attorney  for  plaintiff  to  prodi 

his  aulborJly,  106  e,  820  d. 
time  of  limilntion  in,  91. 
by  huabfuid  and  wife,  830  «. 
for  lands  conveyed  durinKlnGmcr. 

820/  ^ 

between  tenants  in  common,  830  g. 
who  mav  bo  named  as  plainlin, 

109. 820  e. 
arrest  in  action  of,  371j,  628/ 
who  to  be  defendants,  820 1. 
claimnftitle,wlialaniountsto,8 
complaint  in,  831  e. 
how  to  allege  title,  831  d 

describe  premises,  823  a. 

allc^  unlawnil  withholding, 

form  of,  held  BUfflcient,  822  e. 
Joinder  of  causes  of  action, 823< 
may  unite  claim  of  p< 
and  mesne  proQls  in 
Hon,  822  J. 
not  to  contain  serera]  slatementa 

of  one  cau^  of  action ,  823  a. 
may  unite  claim  for  poeaession, 
and   to   set  adde    Iraudulent 
deed,  62S  ft. 
cannot  unite  trespass  and  eject- 
ment and  trcbpass  gtiart  elau- 
lamfrfgit,S2.Zg. 
lot  non-payment  o 
equitable  defence  to, 
defence  by  landlord, 
ansner  of  title  in  defendani,  824  ft. 
Answer  In  nction  of,  bv  the  peo- 
ple, 834  r 


advOTse  posBiwcion,  834  d, 
proof  of  title,  824/ 
receiver,  824  g. 
■■-  'ningby  ip 

.   je  pending,8 

plaintiff  taking  poBuesdon  pend- 
ing, 824  J. 
change  of  occupancy  pending  tho 

action,  83S. 
proceedings  where  plaintiff's  titlo 
terminates  pending   the    ac- 
tion, 825  d 
death  of  plunliir,  834  at. 

defendant,  835  ft. 
new  trial  in,  825  «. 
mesne  profits  on  restitution,  820  f, 
verdict,  recovery,  82S  b. 
amendment  on  trial  of,  351/ 
Judgment,  effect  uf.  83S  k. 
writ  of  ssilstance,  820  g. 
elocution,  820  K 
by  purchaser  at  sberiff'H  sale  on 

eaecution,  830  j. 
on  surrogate's  decree,  827  a. 
landlord  defending  for  his  tenant 

liable  fur  costs,  629/ 
offer  in,  734  a. 
affidavit  of  merits  is  necessary  to 

prevent  an  inquest,  800/ 
not  to  be  brought  by  or  against 
receiver   unless  by  order   of 
the  court,  436  j. 
for  dtneer,  against  whom  it  lies, 
827  6. 

827  ft. 
imitation,  827  d. 
connter-daim,  827  e,  294  (L 
delence,  827  e,  294  e. 
IQleotkoD,  (iay  ^,  elector  cannot  be 
served  with  process  on,  107  o. 
Judgment  may  be  rendered  oa. 


79  0. 


of  remedy  as  to  form  of  action, 

179  ft. 


plaint,  252  ft. 
between  counter-claim  and  cross- 
action,  289  g. 
idonement  of  papers,  85S. 

of  papers  on  takmg  a.  default,  878. 
llar^ng  time  lo  lake  procetdingt,  time 
to  lake  any  proceeding  ex- 
cept an  spp^l  may  he  en- 
larged. 788. 
to  serve  compliunt,  156  d 
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can  tbe  time  to  appeal  be  enlareedf 

64Sl 
by  order  for  diBCOvery,  Ac,  808. 
a  Judge  Bt  cbsmbere  Chnnot  en- 

Inrge  Ihe  time  to  make  a  case 

afUr  tlie  time  for  making  it 

baa  eipired,  7S8  J. 
orders  for,  now  granted,  358. 
to  make  a  cose,  7S3  d,  781. 
how  computed,  787. 
See,  TiTM. 
BntttUng:  affidavit,  785, 
order,  776  d. 
motion  j^nperB,  880  b. 
Bd^,  or  right  of  eniry,  action  after. 


re-Birest  oiler,  631  d. 

action  for,  55,  G31  d.  835  d. 

answer  in  action  for,  282  g. 
Bviotlon,  defence  of,  28l!  g. 
Dvldenoe  of  foreign  lawR,  706  o. 

of  foreign  public  records,  706  * 

ptovieionB  aa  to,  applied  to  Jm- 
ticea'  courts,  72. 

on  the  trial  of  an  isaue  nf  fact  by 
the  coort,  bow  reviewed,  486. 

pleadings  as,  338/. 

pleadings  not  to  be,  In  criminal 
proceedint^,  807. 
ninaiioD     in    supplementary 
proceeilings  not  to  be,  in  crim- 
Inul  proceedings,  S67. 


851  »,  Oil. 
t^judgmmd,  manner 
the  decision  of  the 

\a%  is  not,  SIS  t. 
not  until  all  issues  disposed  of, 

615  0,  d. 
after  oITer,  616  h,  784  b. 
fees  for,  616. 
on  petition,  878. 
in  mortgnge  cases,  884 
in  juiigmenl  l>oolc,  610. 
Sec.  Doekelingjudgmeni. 

eili^iietiim,  how  ^ected,  G51  g. 
,  Mnviblt  enXrjf, 
Boumerated  motions,  what  are,  870. 
when  to  be  uutieed,  87& 
papers  to  be  fumlBlied  on,  870. 
871. 


Bqnitable  baS.     Bee.  2fe  extat. 
dffeneet,  283  A,  828  A. 
reii^.  253  a,  3J13  E.  864  d,  i,  8 
remedies,  distinction'  between,  and 
legal  uboliBhed,  17. 
Eqoit?  eoKi,  meaning  of  this  phrase, 
40  a. 
reference  of,  404  e. 
new  trial  in,  480  i. 
Brie  cotinty,  first  subdivision  of  sec- 
tion SO  not  to  applj  to,  40. 
motions    in    actions    triable    in, 
7S0  6. 
Orleans  county  mar  be  made 
in.  780  c 
BiTor,  writ  of,  037  a.    See,  Apptal 
Brror  infael,  appeal  for,  701,  711 

Onm  and  d^edt  when  to  be  dis- 
regarded, 367. 
Bee,  Amendmtnit, 


time  of  limttaticm  i 


sctltm 


In  tuBtters  of  account  as  agent, 
746  a. 

under  pruvi^ons  of  revised  stat- 
utes as  to  perpctoHting  teaU- 
mony  cannot  be  had,  760  c. 

may  l>e  on  Uie  trial,  condition- 
ally or  on  commis^on,  747. 

before  trial,  747. 

defendant  against  his  co^efencl- 
ant,  763. 

and  production  of  booka,  Ac, 
undvr  subptEna  duces,  747  a. 

in  actions  for  divorce,  746  I 

after  order  for  new  trial,  747  *, 
attendance  for  purposes  of,  how 

compelled,  740. 
punishment  for  refusing  to  submit 
to.  76a 

,   may  be  rebutted, 

o  the  testimony 


751. 


credit  to  be  i^ve 
of,  744  <!, 

on  their  own  behalf  when,  7.>ie. 

for  whose  benefit  action  is  prose- 
cuted or  defended,  701. 

where  as^nor  of  thing  in  action 
Is  examined,  760. 

of  co-plaintiff  or  co-defendant,  752. 

of  Joint  contractors,   or  parUea 
united  in  interest,  752. 

<ff  icUiiBuei,  wltDe«B  not  excluded 
by  reason  of  interest,  755. 
party  for  whose  immediate  ben- 
em  action  is  prosecuted  or 
defended,  761. 
assignor  of  canae  of  action,  700, 
758*. 
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at  circuit,  mode  of,  S80. 
court  mar  control,  466  d. 
OD  ft  molion,  44  note. 


uon,  T5fl 

conditionally,  786  h.    See,  Oun- 

diUonal   tiamnalion   of   ait- 

on  inrerrontoriee  br  conaeot, 

770*. 
orallr,   on  motion,   44,    746  e, 
757  g,  779. 

of  &p|riicatits  for    admiMion   to 
practice  as  attorneys,  &c,  &4B. 

fa)  ■npplementaiy  proceeding*  ,SOH. 
ace.Sapplenunt^  rgProceedingt. 
BkoflpUom,  to  a  mittter  trf'  law  ariainfr 
on  the  trial  of  an  iswue  of  fact 
by  the  court,  may  for  tbe  pur- 
pose of  an  av)pcal  be  tahe 
within  ten  days  afler  wrilte 
notice  of  the  Juiifrment,  4S6. 

to  be  reduced  to  writine,  or  enter- 
ed in  tJie  minutes  of  judge, 484. 

how  stated  in  a  case,  86S. 

form    of;   and    what  to  conta. 
471  b,  886. 

•ettlement  of,  MS. 

dling.  867. 

when  deemed  waired,  867. 
,    to  be  filed  nunc  pro  lunt,  487  i. 

ordering  to  be  heard  at  Keaei 
term,  471/ 

making  case  doea  not  eit«nd  time 
for,  487  (L 

lo  Boreties  on  appeal,  667. 
on  claim  ana  deli  very, 

not  neceaaarr  in  juatices 
703  o. 

o'der  extending  time  to  make  is 
not   a  stay  of  proceedings. 


781a 
to  b^,  S81. 


s  on  calendar,  844, 

I,  ef  touTte,  within  Ave  years, 

831. 
(y  orrfer,  afler  Ave  years,  ."SSS. 
cannot  issue  after  the  death  of  the 

Judgment  creditor,  533  a. 
•bould  not  issue  until  record  filed, 

S!lb. 
sheriff  to  indorse,  SS4/. 
kinds  of,  S26. 
form  of,  531,  SSS  a. 
to  be  deemed  process,  026. 
need  not  be  sealed  nor  subscribed, 

except  as  prescribed,  G26. 
(o    what   counties  it  may  ii 


may  issue  to  several  countia  at 
tbe  same  time,  536. 

on  Judgments  entered  before  July, 
ItjlS,  621  a. 

may  issue  immedbtely  after  Judg- 
ment perfected,  631  b. 

wben  it  may  issue  after  fire  years, 

against  joint  debtore.  ISSS  i. 

the  property  of  a  deceased  judg- 
ment delnor,  522  e. 
in   favor   of  deceased  judgmmt 

creditor.  532  i, 
against  executors,  533  b,  532/ 
^inst  New  York  city,  023  a. 
alter  discliarge   under   iusolvrnt 

debtor's  act,  539  c 
on  satisBed  judgment,  323  d. 
against  liustMnd  and  wife,  523  f. 
charging  defendant  in,  530  i. 
debli>r  of  execution  debtor  msy 

pay,  564. 
leave  lo  issue,  bow  obtained,  523. 
ogaintC  the  permn,  527,  S38  a. 

on  Justice's  Judgment,  02B  ft. 

bow  dischareed,  from,  539  h. 

effect  of  diacSarge,  from,  530. 

form  of,  531. 
TtlMrn  of,  in  what  time,  633. 

bow  compelled,  652. 

may  Iw  by  mail,  533  «. 

should  be  to  the  cleric  with 
whom  Judgment-roll  is  Bled, 

Bsa 

may  be  to  clerk  or  attorney, 

eriHing  proatiant  of  law,  applied 

to,  534. 
wben  may  be  levied,  534  h. 
slieriff  bound  to  levy,  634  g. 
what  attorney  may  issue,  034  i 
priority  t^,  634  k. 
dormant,  53S  A,  518  d. 
indemnity  to  slieriff  on,  634  a, 

589  «. 
deatb  or  removal  of  sheriff,  635  e. 
aheriff's  fees  and  poundage,  635/, 
may  be  attached  for  not  paying 
over  money,  536  a. 
lien    of,  on   personal    propern, 
.   536  e. 
what  personal  proper^  may  be 

levied  on,  536/ 
levy  on  personal  property,  how 

made,  538  e. 
sole   of    personal    property  on, 

639  i. 
levy  on  and  sale  of  real  estats^ 

640/ 
leaseholda,  643>. 
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„.!!,  647. 

what  property  Is  exempt  by  atat 
ule  from,  548  ft. 

Tor  coBts  on  a  moUon,  631  i. 

effect  of  Rppeal  upon,  e«e  b,  696. 

on  Jodgmem  by  confession,  728- 

*n  judgmeni  of  jiMoli  cmrt,  71, 
81b. 

proceedincB  BupplemcDtaiy  to, 
65a.  aec,  SuppUtaeaUiTTf  pro- 
eeeding*. 

Srt  and  adminitlratort,  action 
by,  on  note,  for  debt  of  testa- 
tor. 137  g. 
proviBlons  of  revised  Btatotes  as 

to,  not  repealed,  835, 
in  actions  by  or  againit,  those 
who  have   not  administered 
need  not  be  joined,  137/. 
parties  to  actions  against,  116, 
127, 1"  ■ 


Bx-^Mite  ordR;  how  vacated  or  modi- 
fled,  638. 
no  appeal  from  order  granting  or 

revising,  680  «. 
for  exuminikiian  of  judgment  debt- 
or, how  vacated  or  modified, 
6811. 
need  not  be  entered,  687  e. 
when  may  be  mode,  778. 
proceedings  stayed  by,  778, 780  a. 

Bee,  Order. 
extending  time  to  aDBwer,35S  a,858. 
appeal,  7si!. 
Oed,  Eniirging  time. 
pectftucy,  not  assignable,  111  s, 
112  i,j. 
Bztondlng  ttmo.  See,  Enlarging  time. 
Bxtnuudlnarr  term*,  governor  maj 

appoint,  84,  838. 
Extn  oUowanco.    Bee  ,  AIb>watiee. 


817  e. 
set-off  by,  294  d. 
costs  in  actions  by  or  against, 

622. 626  h. 
cannot    be    sued     in    justices' 

courts,  64. 
may  sue  in  Jostices'  courts,  SS. 
may  sue  without  joining  parly 

in  interest,  116. 
mar  sue  In  his  own  name,  2! 
answer  by  one  for  oil,  367/. 
judgment  against,  516  ft. 
may  appcol  without  giving  ae- 

curlty,  665,  866d. 
execution  ngidnst,  522  ft. 
bond,  action  on,  65,  208  ft. 
reference  of  claims  against,   622, 

G24,  625,/ 
Exampt  property,  648. 

"   n  law  retained  by  the  code 


idopted,  . 
rvEn  abrogated,  833. 
tuiU,  appeals  in,  606  a,  828. 
no  writ  of  error  allowed  in,  838. 
execution  in,  on  judgment  dock- 
eted before  July,  1846,  521, 


secllon  401  does  not  apply  to, 

779  a. 
costs  in,  G8I  a,  684;. 
provisions  and  rules  relating  t 

829,909. 


FaOtor,  when  liable  to  arrest,  868. 

See,  Kore^  factor, 
Faot,  what  is.  198  «. 

See,Qiieftion$offwa.    ImieqfftKl. 
Error  in  fad. 
Fallare  if  prsqf,  what  Ib,  84a 
Falott   imprivKmtnt,   action   for,  can- 
not be   brought    in   justices' 
courts,  54. 

musi  be  witiiin  two  years,  68. 
complaint  for,  317  d. 
COBta  In  action  for,  581  >,  591. 
represenUitiim,    lo    induce    credit, 

complaint  for,  316  a. 
return,  action  for,  66. 
antirtr,  298  e.     See,  Sham  antatf. 
vxirranty,  complaint  for,  218  ft. 
action  foi   U  on  contract,  364  d 


Fm  tdU,  Bbolisbed,  580.    Bee,  Cod*. 
Feea,  Judges   of  superior  court   anc 
New  York  common  picas  nol 


>  penonal 


.  _ .   .     B,  48. 
for  serving  notice  o 

claim,  160  ft. 
Ibr  serving  summons,  176  d,«, 
in  Justices  courts,  64. 
of  clerks,  618. 
of  county  judges,  88  a. 
of  referees,  601  a.  810,  779. 
to  witnesses,  G16,  617,577,  74441, 
ofaberiif  on  attachment,  4S0. 

on  execution,  536/ 

msy  be  required,  in  advance. 
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4  4,  an/ 

for  copies  of  pipen,  S18. 
tri&l.  H02/,  9ia 
to  B  J  oBiice  for  hU  retnra,  907. 
of  attorney  uid  counsel,  580,  F81  A. 

9c«,  Attomty. 
of  commiwionera  in  lanacy,  6M. 
Msignment  of  cUim  for.llOe,  llOf. 
See,  Term  fee. 
Falsaad  Inaaa  aboliihed,  87. 
rihetitute  for,  67. 
new  Uial  of,  47a  it,  8S3. 
fonuer  practice  on,  87  A 
■llowutce  on,  000  it 

0,  when  she  cannot  be  arrested, 
864,  372  A,  1,  386  <i 

1,  Jurisdiction  of  coiintj 


Tmtj  lioaooa,  ssugnraent  oC  HI  ?■ 
FtoUtlom  name,  party  nui;  be  sued 
by,  when  teal  name  anknown, 
336. 
ndnolMT  oopftoltT',  wbat  it  la,  887, 
808. 
aneat  for  money  recdred  in,  363, 
867. 
FOlng  traivrnpt  ofjuilgmettt,  effect  of, 
aa  a  lien,  SI8- 
perfecting  aii  appeal  and  giving; 
ac<curity  does  not  prevent  tlti; 
respondent  from,  618. 
ofjusticea' courts.  69,84. 
sammons  and  pleadings,  7S1. 
complaint,  16U,  173  a. 
notice  and  alfldaTit  la  cUim  and 

delivery,  807. 
aaWre  of  lis  pendena,  161,  162/ 

833  o,  883  e. 
notes  nf  issue,  870. 
case.  867. 

undertakinin.  791, 831. 
affldavits,  »JI. 
affidavits  used  on  motion,  C 

774  a.  851. 
papers,  8.11. 

copy,  in  li«)  of  original,  TM. 
orders  as  judgment*  in  certain 

cases,  873. 
See,  BefirdinQ. 
PIdbI  dBtarmliMtioa  what  ia  a,  441  a. 
Final  ordM  deflned,  680  e. 

appeal  from,  to  conit  of  appefs. 
35.654*. 
Plndlns  ofliuns.  438, 488  a. 

of  referee,  503  e. 
Rnit  power  oT  county  conit  to  remit, 
3>. 
New  Turk  common  pleu  to  le- 


arrett  hi  action  for,  363. 
8e^  ForfeOutt,  FfntA^. 
i  oomptaj.  action  by,  84  «,  ftl  & 
n.    See,  AirtMraAip. 
Flnt  Jndiciial    divtrict  proceedings 

commenced  l^efore  one  ju<^ 

in,  may  be  continued  befora 

another,  3fl. 
motions  in,  778,  780  d,  782  & 
rales  of  court  in,  907. 
rales  oTaapremc  conn  in,  907. 
rales  aa  to  terms  and  calendaia, 

907. 
poaition  on  calendar  of  caosea 

called  and  passed.  908. 
qiedal  circuit  calendar  for  abort 

causes,  908. 
preferred  cau9e^  909. 
mortgage  or  sale  by  religions  cor- 
poration, 909. 
sales  by  order  of  the  court,  909.      ' 
trial  fees,  when  collected.  Hid 
eubetitution  of  stwrney,  9ia 
special  term  nnd  motions,  910. 
admission  of  attorneys,  911. 
entry  of  orders,  911. 
regulation  of  calendar,  911. 
Bee,  Superior  court,  Oommon  jilaat, 
' — ' —  jurisdiction  of  county  court 

9  to,  89. 
FoUoa  of  case  in  court  of  appeals,  to 

be  nnmbered  and  printed  en 

mareiB.  841. 
the  like  m  supreme  court,  857. 
of  pleadings,  &c,  to  be  marked. 


857. 
Foroilde  Antrr,  coats  in  proceedinxa 

for,  585.  ™™«B» 

FomcIoauTB  of  ntttAanie/  lim,  com- 
plaint for,  219c. 
artgage,  county  court  has  jnria- 

diclinn  or,  39,  40  ol 
parties  10  actions  for,  139  d. 
publication  of  summons  in,  109. 
appointment  of  guardian  for  in- 

Gint  defendant,  134. 
place  of  trial  of,  143,  143  o. 
complaint  for,  218 1. 
answer  in,  283  a,  295  a. 
discontinuance  of  action  for,  63Sd, 
actions  for,  will  not  be  consoU- 

dalPd,  836/ 
section  304  not  applicable  to,  590  a 
allowance  in  addition  to  costs  ia 

actions  for,  607. 
notice  of  lu  penonu  in  acIi<His  f<»', 

161,163/. 
referee's  report  of  amoimt  diu 

mnst    be     confirmed    beforr 
judgment  can  be  entet«d,88?. 
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Foreolotmre — etmUnutd. 

BtByinc  sale  on,  894. 

kpoeal  Trom  order  setting  aside 

sale  on,  681, «,  f ,  683  »,  083  i. 

by  adverluement,  not  .aSected  bj 

the  code,  836. 
Bee,  MoTii/agt  earn*. 
ZVnvIgD  coiunL    Bee,  Cormd. 
Forslgnooiparatlon,  actioaagam^.  In 
what  court  ond  by  whom  "it 
may  be  brought,  45  a,  T97. 
Is  a  proceeilmg  agalDSt  property 

ouljr,  798  a. 
can  only  be  brought  where  the 


3  oTw 


<r  Ibe 


corporation    bos     property, 
wltbiu  this  Stale,  ""^ 

receiver  of,  48. 

is  a  person  out  of  the  State,  and 
statute  of  timilation  does  not 
run  against,  101  il 

action  by  officer  of,  119  b,  120. 

residence  of,  145  b. 

Incorporation  of,  bow  proved, 
796  0. 

statute  uf  limitations  does  not  a) 
ply  to  actions  against, 80 1,800> 

by  appearance  in  Justice's  court 
confers  jurisdiction,  Q? 

serrice  of  summons  on,  16: 
by  publication,  168. 

to  appoint  a  person  on  whom  ser- 
Tice  to  be  mode,  163  £,  800  d 

wbo  ia  a  managing  agent  of,  IMc, 

attacbraeut  against  the  properly 
of,  4U. 

effect  of  code  on  eiistinz  laws  re- 
lating to  actions  against,  798  b. 

may  sue  another  foreign  corpora- 
tion, 799  b. 

must  give  security  for  coals,  803  i, 


Forfattad  reoognisaacBS,  power  of 

county  court  to  remit,  89. 
costs  of  proceeding  on,  In  New 

York  dtj,  883  e. 
power   of   New    York   commob 

pleas  as  to,  4fl  «. 
proceedings  on,  tbe  code  applied 

to,  30  a,  838  e. 
provisions  of  revised  statutes  not 

repealed,  836. 


See,  Corporation. 
Foredga  «xsontor,  power  of,  319  a, 
678/. 
suit  against,  32  e. 
VvatAga  judgment,  how  pleaded,  S26i. 
records,  bow  proved,  796  b,  * 
lawB,  how  proved,  705,  796. 
how  pleaded,  219  e. 
Foreign  lactor,  action  against,  238  e. 

See.Faeim: 
ForelsQ  goveifiinflnt,  parties  to  ac- 
tions by  or  ag^nst,  130  /,  g, 
139  ff. 
flsrignuient  of  claim  against,  100  j'. 
Jurisdiction    of    actions  by   and 

against,  22  e. 
to  ^ve  secority  for  coats,  588  b. 


provisions  of  rerised  statates  not 

repealed,  880. 
place  of  trial  of  action  to  recover, 

144. 
Judgment  of,  agidnst  corporation, 

808. 
to  people,  action  G  for,  800. 
Fonn  of  action,  abolished,  85. 

no  embarrassment,  as  to,  180  e, 
of  Reading,  abolished,  179. 

158,  157,  167, 172  6. 


of  complain., 

Forma  panperla.    See,  Poorpenon. 
Foimet  praotloe,   when  it  may  be 
adopted,  883, 903. 
insistent  with  the  code  abro- 
gated, 833, 8E3. 
nranoblae,    action    against    peraons 
claiming,  804. 
penalty  for  usurping,  807. 
Fraad,  certain  actions  for,  may  be  in 
courts  of  Justices  of  the  peace, 
01,66. 
when  right  of  action  accrues  in 

cases  of,  97. 
time  of  limitation  In  actions  fbr 
relief  on  the  groond  of,  pre- 
scribed, 97. 


^l67fl. 


how  alleged  in  pleading,  310/. 

defence  uf,  284  a. 

arrest  when  defendant  hie  been 
guilty  of,  868,  869. 

aasigument  of  claim   of  damages 
for,  110  a,  r 

See,  Dficrit 
Fraudulent  certiSoato^  action  to  can- 
cel. 128  b. 
Frandnlent  dead,    compl^t  to   set 
aside,  340  i,  833  h. 

assignment  of  right  to  set  aside, 


112  e. 


I    action   1 


set    aside. 


parties  1 

128  d. 
Frandtllent  ropresontatlona,  asedg 

ment  ot  right  of  action  ii 

110  a. 
Fredght  action  Ibi,  108  6. 
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P»rtT    .    , 

move  for  judgment  on.  450. 

irbkt  is  a  lirlTolouii  pleadins.  450 1 

m. 

■oswera  MUodKed  to  be  fiivolotu, 
450. 
motion  for  Judgment  on,  45S 
Gosta  on  such  motion.  453/. 
decUion  on,  45a  d,  778  a. 
appeal   from   order  for  judrnient 
on  frivolouB  pleading,  453  A, 
674  »,  6H0  a,  es4  e. 
decision  on  motion  for  Judgment 
on,  ia  an  order,  453  d,  778  n. 
FneX/m'  eourfj,  luperriaota  to  furaiah, 

87. 
Fulton  Affi  IlaniOon,  when  condder- 

ed  one  county,  33. 
rorthor   aooonni   may  be  ordered, 

813,310. 
Fnrtlier  Urns.    See,  Enlarging  time. 
Fatan  debt,  aaaignmeDt  of,  110/ 


G. 


ft  BKignment  of  rigbt  of  action 
aiiung  from,    113  /,    108   i, 
111>. 
complaint  for  moner   loat  by, 
2M/ 
See,  Wager. 
Oosetal  dtaiai,  what  evidence  is  or  is 
not  admissible  ander,  273  b' 
274  d. 
Vbeo  and  liow  made,  S68  a. 
itriking  out,  208  c 
ftiarditn,  aecurlty  to  be  given  by. 


tjfAe  luperiar  etmrt.    See,  A^w- 

rtorCUrt. 
<^  New  rark  common  plea*.  See, 
Oanuaon  Pleat, 
nrdiet,  473.     See,  Verdiet 
Oooda  tolil,  Bnmmone  in  action   for, 
157  e. 
<m plaint    U>    recorei    price    ot, 

230  e. 
swer  in  action  for,  380  i. 
OoTemor  to  appoint  term«,  34,  839. 
Olantee  of  the  paople,  limitation  of 
action  by,  91,  92. 
of  real  estate,  action  by,  wbera 
grant  void.  IOC. 
OiMt  wsetem  laUroad  0^  Canada, 

proceedings  aeaiost,  415  «. 
Ooardlan  ad  Ulem,  for  infant,  irben 
necessaiy,  i& 
complaint  by,  189  b. 

appninlmeot  of,  123,  77»  * 

akould  be  a  responsible  penoo, 
135  a. 

married  noman,  husband  mar  be, 
125  e. 

in  partitiim  suits,  812,  d. 

attorney  may  Bubscril>e  pleadings 
for,  300  a. 

may  verify  pleadiuga,  309  & 

a  married  woman,  when  not  ne- 
cenury,  125  a. 

liable  for  costs,  623. 

lo  continue  in  court  of  appeals,  841. 

accoant^bility  c^,  7M. 

not  U)  receive  Ibe  property  of  an 
Inbnt  until  he  has  given  secu- 
rity to  account,  7S3,  880. 

officers  of  the  courts  lo  act  as, 


distinct  io) 


Bee,  Quardian,  i^rb'lwn,  Speeial 
Oaardian. 
and  ipeeial  Una,  number  of  1 
■    n  hearing  at,  878. 

'~u    between  powers  of 
coun  at,  88  i.  34  b. 
fvrm,  appeal  to,  481. 
ordering  exceptions  to  be  beard 

at.  471/ 
flnding  of  &cU  at,  486, 4BS  a. 
\ltvu  Ifflupreme  rcurl,  number  of, 
annually, "" 
Judgmeut,  hi 
extraordinary,  3 


not  ncc«ssaiy  I 

man,  121. 
for  lunntic,  idiot,  Ac,  123  «. 
liuble  for  costs,  033. 
duties  and  compensation  of,  880. 
who  not  to  be  appointed,  870. 
not  to  receive  funds  of  infant  until 

he  has  given  Hecuril^,  880, 793. 
complaint  by,  189  b. 
Ta9.y  he  surety,  on  claim  and  de- 

livery,  893  ft. 
to  give  security  for  coals,  587  JL 
on  appeal,  123  g. 
See,    General    puirdian,    Bpeaai 

gwirdia-n. 
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ooipiM,  proceeding 

affected  l^  rode,  886. 
discharge  from  arrest  on,  I. 
discliargc  of  persons  from  United 

BtHies  array  on,  32  e,  23. 
to  retnoTe  proceedings,  47 


HoSbana  and  yr^Ie—eontimud. 

execution  against,  338  g. 

as  'Witness   for  or  against  eadt 

other,  7M/,5«ae,  764/. 
Bee,  Dimrce,  Married  vwnan,  Wifk, 
Widow. 
Hypottwtloal  i^Mdliie;,  how  for  pei^ 
mlsaible,  ST7  c. 


late  of,  39,  41  d. 
other  powers  of  count] 

to.  30. 
parties  to  actions  by  and  against, 

119/. 
when  he  may  ane  wlthoDt  a  ne: 

friend,  118,/. 
service  of  summons  on,  1«3, 185 
when  cannot  be  sued  unless  t 

leave  of  the  court,  118/. 
complaint  against  committee  o 

101  a. 
provisions  of  revised  statutea  i 

to,  not  afiectcd  by  the  code, 


I  and  Fulion,  when  consid- 
ered one  county,  33. 

atei^  action  by,  for  an  ac- 
count, 127  h. 
Batobwa7,    complaint    for    leaving 

open,  224  g. 
Haarins  on  appeal  from  order, 

See,  Trial 
Hsln,  suits  b;  and  against,  not  afFbcted 
by  code,  835. 
of  deceased  judgment  debtor,  pro- 

ceedlnt^  against,  716. 
parties  to  actions  against,  128/ 
complain)  anilnst,  2330. 
See,  Jginl  dAtort,  Ae. 
Wilh.'waj*.      Bee,    CamTnittionert  of 
Mighaas/t,  BailToadi,  Tumpilu 

Hcdder  and  miner,  allegation  of  being. 


I. 

Idiot,  action  by,  and  against,  118/ 
custodv  and  disposition  of  estate 
utC  provisions  of  revised  eU>V 
utes  concerning,  not  affected 
by  the  code,  835. 
service  of  summons  on,  165  c,  d. 
nateiial  variamx^  Silf,  842. 
Bee,  Irrdevnnt.Varianee. 
Impartial  trial,  cbange  of  place  et 
trial  to  obtain,  148  d. 
See,  Okanging  plane  cf  triai. 
Impeaching  witneu  or  dfptment,  TIB  J, 

487,  T4a. 
ImprlBOiiod    convict,    eannot   asdgn 

debt,  nam. 
Inqnisoned  debtors,  jurisdiction  ot 


Hon 


stead,  e 


t  of  from  eie- 


Honoaholdei,  who  la, 
Hnaband  aud  vvdfD,  when  thcj  should 
Join  or  be  Joined  as  parties, 
121,  122. 
waiver   of   improper   joinder  of, 


service  of  i 


on,  167  i 


order  of  arrest  In  action  against, 

872/ 
lodgment  in  action  against,  3S1  a, 

447  «,  007  0,508  a. 
61 


lie  entertained  at 
87  a, 


Jl,    UUJUUI 

chambers, 


proceedings  against,  106  b. 

provisions  of  revised  statntes  aa 

lo,  not  affected,  835. 
nisonmsnt  for  ddit,  act  as  to,  not 
affected  by  the  code,  861. 

warrant  under  act  relating  to, 
mav  issue  in  all  cases  pre- 
scribed thereby,  863  b. 
Inability  of  Jadge  lo  hold  a  special 
term,  circuit  court,  or  sit  at 
general  term,  or  preside  at 
oyer  aud  terminer,  provided 
for,  86. 

of  mayor  or  recorder's  court,  45. 

of  justice,  57. 

of  county  judge  lo  try  case,  40, 41  a 

of  county  court  w  hear  appeal,  878. 

See,  Diwbiliiy. 
Inooosiatent  statutory  provisions  re- 
pealed, 632. 

rules  and  practice  abrogated,  83S. 

defences,  297  a. 


certain  by  amendment,  S20. 
what  is.  333/  ' 

uncertainty  Is  to  bo  remedied  by 

motion,  323  b. 
motion  for  amendment,  877,  ^6  a. 
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c  to  CMC  in   oonrt  of  ^peali, 

wboi  iMCMw^,  811. 
Q,    DO    JnriadiciioD    of   icUon 

■gsliiK,a8. 
a  annulUaa  not  migiiftble,  112  f . 
a  land*,  t^lroad*  t£wigli,  coun- 
ty cowt  hu  JoriMlictkin  of,  89. 
ition,  parties  to  action  by,  130  d. 
complftint  bj,  340  A. 
mant  tm  paper*,  of  name  and 
re^denci^  858. 
,  cceta  after  defence  oL  S97 
534/. 
discontinnanoe  alter  a  defence  of, 
634/,  S07  t. 
Ant,  in  suit*  by,  defendant  ia  en- 
titled to  securiW  for  coata, 
687*. 
wImd  a  party  la  a  contract  sued 
on,  must  M  Joined  ae  d  ~ 
ant,  139  K 
plalntifT,  cods  against,  623. 
aerTice  of  lummona  on,  168. 
diacontlnnanM  of  action  acHinit, 

B97e,  6S4/ 
gnardlan  of,  liable  for  coila,  GZS. 
of,  nuiT  Terify  the  pleadingB, 
809  «. 
attorney  maj  subacribe  the  plead- 
ings as  atlomey  for  the  guard- 
ian, 306a. 
an  fnbnt  married  woman  aninK 
Jointly  with  ber  husband  need 
not  have  a  guardian,  135  e. 
when  an  Infant  deltniiant  may  pe- 
tition for  appoLntment  of  a 
guardian.  124. 
tale,  mortgage,  or  other  digpod- 
tion  of  real  estate  of,  county 
court  may  decree,  80. 
■pedflc    performance  by,   county 

court  may  decree,  39. 
to  appear  by  guardian,  12a 
gnaraian  for,  now  appointed, 
124. 
(br,  on  appe^,  123  g. 
Judgment    against,    withont    ap- 
pointmeut  of  a  guardian,  ir- 
regnlar,  123*. 
answer  for,  123  e. 
papers,  how  signed  on  motion  to 
set  aside  proceedingH  ajninat, 
138*. 
complaint  by,  180  *. 
guardian  must  l>e  appointed  i>e- 
forc  commencing  a  suit  for 
the  infant,  125  a 
Bale  of  real  estate  of,  87  a,  3S. 
admission  in  pleading  of,  838  d. 
ezamiDftlionof  asawitneas,  740  li 
acU<Hi  for  partition  by,  811/ 


proceeds  of  sale  of  real  c«t«te  of, 
to  be  brought  into  court,  883. 

costs  on  reference  SB  U  sale  of  real 
r.-pertv  of.  883. 

guardian     . 

account,  70S.  879. 
guardian  ad  Utem  of,  not  a  party 

to  the  action.  105 1. 
ttbtute  of  limilations  does  not  tun 

Bgwnst,  95. 
guardian  nrf  USem  for,  hia  li^la 

and  duties,  125  K 
proof  under  answer  of,  339  *. 
rnfatior  coon,  costa  on  review  of  a 

dedflion  of,  in  a  spedai  pro- 
ceeding, 628. 
record  of,  how  proved,  796  e, 
appeal  to  supreme  court  bom,  670. 
appeal   k>  county  court  or   New 

York  common  pleas  from,  88a 
in   nature  (^  guo   v»r- 

ranlo  abolished,    and    acticm 

substituted,  801. 
denial  on,  270  a. 
Znformar,  patties  to  action  by,  120  *. 
Injunction,  order  under  seclion  387 

is  not.  875  e. 
writ  of,  abolished,  and  order  sub- 

BtitutiKl.  397. 
kinds  of,  897  *. 
may  be  by  the  court,  or  a  Judge, 

or  a  county  judge,  398. 
may  be  at  general  term,  898  a. 
order  will  not  be  modified  apart*. 


to  stay  proceedings  in  another 
action,  403  d. 

to  suspend  business  of  corpora- 
tion, 410. 

appltcatinn  (or,  is  a  motion,  409  A. 

effect  oD,  of  removal  of  action  into 
United  States'  courts,  or  dis- 
missal of  complaint,  400  e, 

in  what  case  granted,  808,  400/. 
401  a,  s,  ^  *. 


)  restrain  summary  proceedings 
to  recover  possession  of  real 
property,  405  g. 

)  restrain  a  nuisance,  403  h. 

n  tlie  imposition  of  a  tax, 


404  u 


X  peraonal 
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nua  B  partner,  405/ 
action  of  ejectment,  S34  K 
to  restrain  use  of  trade  mark,  401, 
ta  restrain  transfer  of  Block,  403  < 
to  restrain  tite  exercise  of  a  trade, 
404  ifc. 

b)  restrain  a  party  ftom  elTing  hia 
services  to  anolbsr,  40S  p. 

to  restrain  publication  of  prirate 
letters,  403/, 

to  prevent  injury  to  property,  408  k. 

Ctiftca  in  wliich  it  has  been  refused, 

faj  defendant,  900  d. 

bow  served,  1199  «. 

COOT  of  affidavit  lo  be  served  with, 

899/. 
filed,  8B0. 
•Sbct  of  dismissal  of  compMat 

400  e. 


u  l>efore  jiideineat,  403. 
how  grounds  for  issuing  may  b 

shown  to  the  court,  405. 
granting  of,  reals  in  diacreliou  of 

the  court,  li99  a. 
(rflCT  answer,  406. 
security  npon,  40«,  407  i 
lo  slay  tiiisi&esB  of  corporation, 

410. 
in  superior  court,  407  e. 
to  stay  proceedings  after  judgment, 

407  3. 
reference  to  ascertain  damage 

408  j7. 
damages  allowed  on,  408  g. 
action  on  undertaking  on,  409/, 

120  e. 

defendant   may   be   heard   before 
granting  of,  400. 

motion  to  vacHte  or  modify,  410. 

vacating    for   no  n- prosecution  of 
action,  412  e. 

ttay  by,  effect  of,  on  time  of  limit- 
ation, 108. 

pgrpetual,   appeal  f^om  judgment 
awarding,  SflO  a. 
lx^;aef,  lo  tht  ptrtan  or  chamber,  de- 
fendant may  be  arrested   in 


justices' courts,  60, 
to  reai  or  ptrtonal  proptrtg,  actitm 
for  in  Justices'  court,  50. 
'~-  —  liable  to  arrest  in  ac- 
tion to  recover  goods  lost  l^ 
a  guest,  384  e. 
assignment  of  claim  against,  110 1. 
fbnu  of  HUDunona  in  action  against, 
1S7A.  -6        -. 

Inqoeat  in  what  cases,  4S1,  BOa 

intention  to  take,  must  be  eipreea- 

ed  in  the  notice  of  trial,  MOl 
affidavit  to  prevent,  401  a. 

bv  whom  to  be  made,  489  e. 
affidavit  lo  prevent,  form  or,463& 
to  be  filed, and  copy  served,403a. 
service  of,  483  b. 
when  it  may  be  taken,  463  e,  860. 
proceedings  on,  483  A. 
waiving  or  setting  aside,  464  «. 
in  actions  against  the  several  par- 
ties to  a  bill  or  nola,  483  b. 
clidm  admitted  by  pleading  to  b« 

allowed  on,  484  a. 
in  superior  court,  483  d. 
Bee,  Affldarit  ofjiurii*. 
ItMfaiiy  la  iamaga.    9ee,  jluM*m«nl 


n  for,  8 


1  for,  ii 


limitation  of 

not  specially  provided  for,  97. 
Otasing  death,  complaint  for,  322  K. 
to  the  person,  criminal  conversa- 
tion is,  S64  a. 
aeduction  Is,  894  a. 
cnielty  to  wile  is,  364  a. 
adultery  ie  not,  364  a. 


Inaaiw  poraon,   di«cbarge  of,    IhKti 

arrest,  873  d. 
service  of  summons  on,  165  d. 
See,  TJiammd  ■mad. 
Insolvent    dabtora,    Jurlsdlcti(»   c( 
counW  court  as  to,  89. 
eecnrity  ftir  costs  in  actions  by,  la 

certain  cases,  SSS.^. 
provisions  of  revised  statutes  as 
to,  ret^ncd  in  force.  S35. 
tnaolveat  oorporadou,  r 


provisions  as   to   supplementary 
proceedings,  do  not  &pply  to, 

costs  of  closing  up,  585. 
loaolvent    Hi^wrgt.,    how    pleaded, 

280  A. 
Insolvent;   sureties    becoming,    083, 

590  d. 
Inapeotloa  o/booki,  ie.,  735. 
Bee,  Ditcmsery. 

udlmentai,  eiecation  for,  on  judg- 
ment by  confession,  720. 
in  mortgage  caaes,  allowancea  on, 

000. 
action  for,  on  bond,  51. 
Inabument  in  tenting,  parties  to  ao- 
tioDs  upon,  1^. 
bow  Sled,  71, 203  b. 
costs,  where  several  actions  on 
one  instrument,  691. 
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Jor  payment  cf  mtmtf,  action  or 

defence  on,  how  pleaded,  837. 

In  Jnaticea'  oourta,  71. 

aUowaoce  in  addition  M  coata, 

in  actloD  lor  conatmcUoa 

607. 


.  [nsolTGnVcoeU 
of  windiog  ap,  585, 800  e. 
poUoy,  complaint   upon, 

conaolidatln^  acUoni  on,  S85  A. 
action  on,  1U6  m. 

aMiKnn)enlofdBlmon,110, 106  m, 
lis  a. 
<tmot  to  ttefmud.  889  a 
iteraa^  on  vrrdict  or  report  of  re- 
feree, wben  allowed,  812. 
when  Jur7  maj  aaeeaa,  474  b,  a. 
not  to  disqualiiy  a  witneea,  TS3. 
party  in.  lo  sue,  105. 
all  parties  in,  lo  be  Joined,  ISl. 
when  all  partiei  in,  need  not  be 

Joined,  1.^1. 
tnuwrer   of,  not  to  atwte  actkm, 
1S3,  137/,  g.  188  <J. 

how  collected. 


within  what  time  to  be  paid,  878. 
power  Ui  lax,  613, 610  «. 
what  are,  02-^/ 
adJustmeDt  of,  618. 

Drtcmiedlata  ordai,  when  niaj  be  re- 
viewed in  the  court  of  appenla.  843. 

AitafplMider,  when  liwilt  be  ordered, 
189, 


a,  how  settled,  Ac  760  d. 

exuninalion  on,  bj  consent,  770  A. 

Xnecolar    jadcmant,   reuing    aside. 

448  e,  733  B,  799  «,  BM/.  773/ 

review  (border  Mtllng  aside,  883  e, 

d.k,09Op. 

Imgolarlty,  notice  of  motion  for,  to 

specify  irregularitj  complkin- 

edof,  773/ 7a8«,  sea 

at  clrcait.  471  a. 

motions    on    accoant  of,    wheM 

made,  77S  b. 
&TClaTn&07,  not  a  ground  fbr  demar- 

rer,  358  ft 
Jtrderant  answer  and  defsncts  maf 

be  Uricken  out,  298, 
pleading,  what  is,  800  b. 
motion  to  strike  oat,  800  d,  877, 
»r  TtdundarUmaUtr  maj  be  struck 

out  on  motion,  830  d 


matter  defined,  300  b. 

tnstaucea  of  allegatioas  adjudged  to 

be  irrelevant  or  redundant,  331. 
motion  to  strilie  out  as,  wben  and 

bow  made,  833  if,  336  a. 
entire  frfeading  cannot  be  ttrnc^ 

out  aa  rednndant,  835  b. 
circuit  is  the  best  plac«  to  decide 

what  is,  335  d,  465  f. 
caniuH  be  demurred  to,  S35  d,  256  a. 
order   refuung  to  strike  out  at 

striking  oat,  is  not  awealable, 

SOI  1,^1  A. 
wUver  of  oMection  to,  830  a. 
matm,  different  kinds  ot,  454. 
fngrvl.  abolished,  17a 
Bee,  Ftigntd  imita. 
when  they  arise,  454 
when  issues  of  fkct  ariaa,  451 
when  iaaues  of  law  arise,  451. 
of  law  and  &ct  majanse  In  one 

action,  454. 
when  there  are  issues  of  law  snd 

fact,  the  Isniea  of  fitct  to  be 

first  tried,  unless  court  other- 
wise order,  454 
practice  in  coses  where  there  ars 

Issues  of  law  and  bet  to  be 

tried,  455  A 
must  be  all  disposed  of  before 


Judgment 


(Hilt  is  the  Jndlcial  examinaUoK 

of,  455. 
how  tried,  455,  8 


may  be  refers^,  ^, 

should  be  Joined  as  lo  aii  aeicmt- 
ants  before  cause  Doliced  for 
trial,  464  A. 

^  low  to  be  tried  by  the  court,  mt- 
leu  they  are  referred,  459. 

iffael  In  action  for  the  recovm 
of  money  only,  or  apedfic  red 
or  personal  property,  or  for  s 
divorce,  to  be  tried  bj  a  Jury, 
unless  Jury  trial  is  wuved,  at 
a  reference  t)e  ordered,  458. 

in  other  action*,  to  be  tried  br  the 


effatt,  triable  by  the  court  bh^  be 

tried  at  circuit  Or  special  term, 

456.680. 
of  fkct  triable  by  a  Jury  or  by  the 

court,  to  be  tried  iHjfora  a  ^- 

gle  judge,  456. 
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of  bet  In  the  rapreme  court,  to  be 
tried  at  a  circuit  wben  the 
tjiti  ia  by  Jqit,  otherwise  al 
circnit  or  Bpecuil  term,  460. 

bow  settled,  862. 

^  Ism  to  be  tried  at  a  circuit  oi 
•pedal  term,  4fi6. 

tflaiB  to  have  preferencv  on  the 
calendar,  unl«sa  the  court 
otherwise  direct,  450. 

where  tried,  45& 

mar  be  referred,  4S4. 

cjtfier  partj  maj  notice  for  trial, 
487. 

note  of,  'o  be  ftimlahed  to  clerk. 


of  feet  Joined  in   a  conntj  c 

before  July,  1S48, 880. 
of  bet  cannot  be  sent  to  be  tried 


wben  ellher  party  may  bring  to 

triAl,  460. 
In  divorce  eases,  4C6  d,  863. 
oosts  where  there  areseroral,  and 

pMntiff  succeed  on  some  wtly, 

mb. 
flee  Nott  of  Utiit,  Trial,  Ver^iet. 
Ztema  of  aoooimt,  when  need  not  t 

inserted  !n  pleading,  81S. 
how  to  be  delivered,  815. 
further  particulars  of,  81S. 


/«ailbartle«,  jurisdiction  of  the  oonntv 
courts  as  to,  8S,  40  b. 

extent  nf,  G30  d. 

defbodant  entitled  to,  CSOit 
7afloT,  canoot  be  bail,  878  b. 
JoinSai  of  causes  of  action,  S82. 


Joinder  of  parties,  where  some 
fbae  to  Join,  131. 
where  ptutiea  very  numerous, 
181. 
rfnt  dabtora,  who  are  not,  1 
costs  In  action  against  represeii' 

tAtive  of,  RS6  d. 
oonfesalon  of  Judgment  by,  TWO. 
oBaa  of  comptomiM  by,  71"  ' 


totat  and  tmeral  Attorn,  proceeding! 

against,  where  the  BummoDS 

is  served  on  one  or  Home  of 

the  defendants  only,  178. 

where  the  summons  la   served 

on  all  the  defendanla,  174. 
Judgment  in  action  again  at,  506, 

execution  against,  5M  i. 
dtlitori,  attachment  a^inst,  410  b,  e. 

Judgment  for  want  of  ansna 
against,  448  d,  444  a. 

pavment  by  one  does  not  revive 
liability  of  the  others,  104  b. 

costs  in  action  agaiust,  SStf. 
597,  S98 1. 
deHtm,  hart,  d^mttet,  Ugaiaei  and 
ierutntt  Koldijis  urufor  a  Jadg- 
m«ni  debtor,  proceqliDgl 
aeainBt,*!**-     y  }f 

on  Judgment  against  one  of  sev- 
eral Joint  debtors,  those  not 
served  may  be  summoned  to 
show  cause  why  they  should 
not  be  bound  by  iLe  Judg 
ment,  Wfc-  ■    y  /  7 

if  Judgment  debtor  die  aftei 
Judgment,  Ms  heira,  devisees, 
or  legatees,  or  the  tenants  of 
real  property  owned  by  him, 
and  affected  by  the  judgment, 
may  be  Hummoncd  to  show 
cause  why  judgment  should 
not  be  enforcea  out  of  eatal« 
of  deceased,  MA^-   *fx,r? 

form  of  aummoDH,  fMt^ 

aummona  to  be  accompanied 
by  affidavit  of  amount  due, 

answer  by    party    summoned 

031. 
■nbecquent     proceedings      the 

same  as  hi  an  action,  721. 
anawer  and  reply  to  be  verified 

as  In  an  acUon.  721. 
■nachment  may  issue  to  oota- 

pel  application  of  property  to 

payment    of    the    Judgment, 

Joint  Tefercnee,  wben  ordered,  4M  K 
iloek  companUi,  may  sue  and  be 
■ned  in  the  name  of  their  pres- 
ident, 117  <1 
parties  to  actions  againat,  117  4, 

118  <i. 
actions  on  Judgments    against, 

80/. 
complaint  by  officer  of,  ISO  6, 
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Jndg* — eoniiautd. 

or^tr  of,  when  eaforced  in 

maDDcr  as  an  order  of  the 
cnort,  898. 
bow  Tacaied  or  modified,  638. 
IiuUlitr  oT,  to  holil  a  spedftl  ten 


36,33 

di»biliij  of.  783,  782/ 
at  diamburi,  powers  o^  88, 87, 779 
county  Judge  has  power  of,  i 
actions  in  the  rapreme  court, 
783. 
adimtment  of  co«ts  bf,  618. 
order  of,  not  to  be  treated  M 
nullily,  781  e. 

'  'RES''  "^^°£d^^  i^r  ^^>  B'^3> 

^  w»rt  <>f  appeal*  may  adji 


t,28. 


.pioc 


s,  845. 


may  take  part  ih 'deciding  cases 
in  which  Ue  took  part  hi  de- 
ciding below,  839  d, 
<lf  tupre/ne  am  rt,  may  be  appoint- 
ed lo  supply  places  of  judges 
of  court  of  appeals,  Sse  a. 

to  transact  boslneBS  out  of  court, 
8S. 

biqiiieM  commenced  before  one 
"    ■'Jndg^tlTflrBl  judicial  district, 
nlay''be  continued  before  an- 
other, 86. 

has  power  throughout  the  Bcate, 
86  a. 

has  the  special  J  urisdictlon  be- 
fore the  code  vested  in  yice- 
cbanccllors.  &a,  86  a. 

inability  of,  36,  35  a. 
qf  luperior  court,  lo  talEO 


forsf 


s,  48. 


of  New  York  eomman  pletu,  review 
of  orders  of,  033. 

vacandes  in  office  of,  how  nipplied 
(Laws  1838,  ch.  173). 

qf  county  court,  powers  of,  689  6, 
778. 

See,  Counig  Judge,  Jiuliee  qf  iJu 
PetKe. 
JbdgM  to  meet  and  revise  rules,  833. 
Jodsment  and  order,  distinction  be- 
between,  773  a,  458  d,  777  i, 


proof  oT  DO  answer  recdrod,  443  b. 


against  one  of  aevera)  defendants, 

444  a. 
iH^er  for  judgment,  444  b,  SIS. 
death  of  defendant  before,  444  e. 
compelling  parly  lo  perfect,  645  b. 
notice  c4,  6M  b. 
where   application    for   is   lo  be 

made.  444(1. 
when  notice    of   application  for, 

proof  of  piaintiET'sdemand,  when 

necessary,  445  a. 
plaintiff's  damages,  how  aaacffied, 

commission  to  take  testimony  of 
witness  on  assessment  of  dam- 
ages, 447  a. 
setting  aside  on  writ  of  inqniiy, 

447(1. 
after  service  by  publication,  447  », 

f.  443,  859. 
for  Uie  difference  on  an  adndttod 
demand  and  admitted  coon- 
ter«taim,  442.  , 

restitution  on  reversal  tit,  447  t, 
443. 

in  the  alternative,  614 

distinction    between,   and  taAa, 
453(1. 

motion  in  arrest  of.  483  d. 

settling  form  of.  S16  e. 

(derk  to  enter  pursuant  to  verdict, 
476. 

manner  of  entering,  S06,  516,8531 

miy  be  for  or  agamst  any  of  ttn 
parties,  606. 

may  grant  defendant  afHrmativt 
relief,  506. 

against  one,  leaving  action  to  pro- 
ceed agnlnst  the  rest,  506. 

Malnst  married  woman,  506. 

clerk  to  insert  costs  in  entry  ot 
618. 

can   only   be   filed   during   office 
bonrs,  853. 

on  the  pleadings,  motion  for,  804. 

where  there  are  issuee  of  law  and 
fact,  91S. 

against  Joint  debtors,  506, 173. 

against  executor,  516  b. 

on  penal  bond,  516  a. 

for  want  of  reply  to  answer,  304, 
655. 

on  fHvolous  demurrer,  answer,  or 
reply,  450. 

lo  be  entered  in  Judgment  todk, 
616. 

when  and  how  docketed,  69,  518. 

entry  on  docket  of^  "  secured  on 
appeal,"  01& 
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n  TtpoH  ofrtiftnt,  503  4 
on  issue  of  law,  488. 
OQ  bond  and  warrant,  &c.,  ex 
ted  before  Jul;,  1848,  795. 
of  court  of  appeaU,  38. 
of  saperlor  court,  bow  pronounced. 


pleu,  how 


Is. 

of  New  York 

pronounced,  48. 
ofiupreme  court  general  t^ni,83. 
ofjuslices,  power  of  county  c — ' 

ofJusUce'ofthepeace,  79[t 
complaint  in  action  on,  224  d. 

to  set  aside,  311  e. 
how  pleadud,  32Q,  281  «. 
answer  to  complaint  on.  283/ 
not  to  be  entered  till  all  issuei 

posed  of,  51.')  c. 
order  on  petition  mar  be  enroUed 

or  docketed  as,  878. 
on  appeal,  043,  701,  G44,  671. 
to  recover  personal  properlv,  614. 
in  forecloaure  caaea,     "  " 


In  d 


s,  901. 


taken  against  a  party  tbrougb  his 
mislake,  inadverlance,  or  sar- 
prise,  or  excusable  neglect, 
court  may  relieve  from,  355, 
701,  709,  &85  6. 

opening,  and  letting  in  defendant 


to  d 


.  J.  \ri  e, 

Tof.  281i. 

how  tnfv^-ted,  S3S,  931. 

ftfter  service  by  publication,  178  d. 

when  a  lien  on  real  estate,  518, 519, 

47  a,  70. 
tf  Untitd  Utaiei  court,  provlBions  of 

code  as  to  lien  of  judgment 

extended  to,  518  a. 
KHtitmioo  on  reversal  of,  718, 643, 

443. 
iatisfiictlon  of,  how  entered,  561  g. 
payment  of,  dues  not  prevent   an 

appeal,  656/ 
will  not  be  reversed  for  technical 

defects,  8S5,  701,  709,  eS5  ft. 
acUons  on,  regulated,  89,  86,  9S. 
actions  on,  in  lusticies'  courts,  51, 

80»,e,86. 
time  for  commencing  action  on,  96. 
defence  to  acUon  on,  388  j. 
presumption  of  payment  of,  96  e. 
of  court  of  special  jurisdiction  how 

pleaded,  836. 
book,  clei'k  to  keep,  516. 
Hen  of,  47  a,  518. 
on<ion/«uf<m,51,65,732. 
on  counter-claim,  308  <t 
tot  amonnt  admitted  due,  418  6. 


98T 

Ijiagmaat—eontimted. 
tet-aff  at,  116  a,  SSSd. 
ttay  of  propBBOingt  on,  action  for, 

131  a. 
debtor,  debts  dne  may  he  paid  to 
Hjieriff,  564 
proceedings  against,  after  eiecu- 
tion  returned  unsatisfied,  56S. 
flee,  BiipplmutaaTji  proeadirm. 
debtor  dteioMd,  proceedings  ag^ist 
representatives  of,  530, 
ezecutlOQ  against  property  of, 
622  A. 
oroHior  iie«a>«A,  execution  in  &- 

Tor  of,  623/ 

mU,  when  clerk  to  make  up,  516. 

ofwhatcon8tLtuted,316t,516,6]7. 

It  is  the  clerk's  and  not  the  at- 

toraey'sduly  to  make  up,5I7a. 

on  Bu^ission   of    controversf 

without  action,  718. 
on  confesnon  of  jndgmrait  wilh- 


1,720. 


ppeals,e4a 

pleas,  712. 


unending,  868  e. 
amendment  alter,  868  i 
irrefftUar,  setting  adde,  448  e,  61$  b, 


standing  as  security,  531  e, 
after  appeal  to  court  of  appeals 
660  e.  643. 
I-azj.    See,  TritU  by  Jury,  461. 

objections  to,  how  waived,  466  4. 
struck,  465  e. 
charging,  466  it. 
delilieration  of.  470/ 
separation  of,  470  A. 
Interference  with,  470  i, 
counsel  addressing,  466  e. 
one  of,  may  be  coIIckI  as  a  wit- 
ness, 467  m. 
verdict  of,  473.    flee,  Verdiet. 
may  take  out 
may  be  polled 

in  county  COun  snii  unii>  lu 
sions,  how  drawn  and  s 
moned,  4S. 


,28,34. 
of  court  of  appeals,  36. 
of  supreme  court,  39. 
of  drcull  courts,  80/ 
of  oyer  and  terminer.  80  g. 
of  county  court,  88, 40. 
of  superior  court,  48, 45. 
of  N.  T.  common  plaaa,  48, 4& 
of  jDsticea'  courts,  50l 


^dbyGoOglc 


IJ^r^lmu 


tBlaaiOtlon--MntintuA 

cotutsacquira,  fnia  time  oTBerrioe 

of    Biinmioaa,    or  iHowsnce 

of  nroTi»ionai    remedy,  177, 

4164. 

of  coarta  conCluned,  except  u  al- 

ured,  23. 
irheD  utd  bow  it  moat  b«  alleged, 

826. 
damnirer  to  complaint   for 

Uating,  aeo  a. 
coeta  where  court  hM  not,  581 . 

See,  G/urit  o/jutliee,  Judge, 
Jutliet  of  1A«  peaee. 
wheo,  cannot  act,  57. 
death  of.  997,  ODD. 
out  of  office,  eOB. 
lem  to,  for  relura,  697. 
. . .  i'  oonrta  tf  Nea  Tork  dtf,  E 
tfBufftiin,  sppe.'iU  from,  889. 
ifeHttt.  jLiriH.Iicllon  St. )». 
general  provisions  as  to.  83. 
appeal  to  court  of  appeals,  83. 
transcript  of  judgment  of,  B4. 
transfer  from,  to  common  pleas, 


TiutloM  tfOitptaet,  wurb  tf—tonli*- 

vtd. 
mtes  in.  70. 
pleadinis.  70. 

complaint,  70,  79  & 

demurrer.  70,  78  e. 

answer,  70, 74  a, 

construction,  74  *. 

ameudmcnt,  71,  74 1 

Terification,  74  j. 
Tariance,  71 ,  75  * 
docketing  Judgment.  M,  73,  64. 
either  party  may  b«  roqnired  to 


or  countv  court,  089. 
when    jud foment    of.    deemed 

Judgment  of  N.   Y.  comff  — 

pleas,  81. 
■applcraenlarr  proceedings 

Judgment  of,  STfi  d. 

»qf  Oie  ptMt,  eoiirU  of,  existing 

EroTJBious  of  law  as  to,  ahoT- 
he<t.  50.  54  a. 
jurisdlciion  of.  50,  SI  a,  50  & 
process  In,  57. 


warrant.  00. 

service  of  aommona,  60. 

return  of  service,  60. 

appearance,  61. 

effect  of  appewance,  SI. 

discontinuance  of  action  by  non- 
appearance, 63. 

proceeding  Co  c«J]  and  try  ac- 
tion, 82. 

defendant  appearing  pending 
the  trial,  82. 

defendant  cannot  be  admitted 
to  defend,  after  BuboiiBU< 

adjournment,  68. 
security  on  adjournment,  6- 
a4]ourning  court,  Q4. 
•oswoT  of  title  in,  64. 


exhibit  his  at 


nt.72. 


prOTJslons  of  code  respecting 
forms  of  action,  parties  to 
actions,  rales  of  eTidence, 
Umes  of  commencing  ac- 
tions, and  aerrice  of  proceas 
upon  corporations,  apply  to, 

plaintiff  required  to  pttJTo  his 

case  in,  7B  e. 
plaintiff  not  appearing  after  de- 

fmce  of  counter-claim,  76  b. 
waiver  of  Jury,  7S  c  c 

appearance  on  the  trial,  76. 
Justice  required  as  witness,  70  g. 
objections  to  jury,  78  h 
examination  of  witnesses,  77  d. 
nonsuit,  Tlj. 
charging  Jury.  78  n. 
deliberation  of  jury,  78  b. 
verdict,  78  d. 
Judgment.  79  if,  84. 
costs  snd  fees,  80  i. 

contempts,  ^  d. 

Judgment  by  confession  in,  91.51 

fees  to,  for  return  on  appeal,  687. 

how  to  Enalce  a  return,  697. 699. 

appeal  to  court  of  appeals  in  ac- 
tions commenced  before,  36, 
651.1 

provisions  aa  to  secnrjty  fbrcoati 
do  not  apply  to,  566  a. 

new  trill!  on  appeal  from.  670  4, 
Judgnuat  of,  Uow  reviewed,  26, 39, 

bow  pleaded  S3S  e,  3S1 1. 

transcript  of.  may  be  filed  and 
docketed  with  county  clerk, 
69. 

effect  of  flllngaucb  transcript.  89. 

when  a  lien  on  isal  estate.  89. 

powers  of  county  court  as  to.  3S. 
' '  >n  against  the  person  on. 


acti<»i  on,  S5. 

action  against,  54  a. 
See,  •TiMitM. 
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Josttfioatton  of  alauder.how  pleaded, 
839  0. 
0fbail,3e2,89a.    Qao.BaiL 

of  sureties,  067,  BS3.    See,  8urti 
of  arrest,  bow  pleaded,  281  a 
of  ■oretles  tor  coata,  689  j. 
neoeaauy  in  all  cams,  853. 


King*  oomitr.   Brat  BabdiTiaion  ot 

section  SO  of  the  code  not 

apply  to,  40. 
lu  pendeju  in,  8S3  a. 
regulation  of  business  at  special 

term  In,  913. 
Bee,  Second  judieii^  dutriel, 
Koowledss,  when  to  be  alleged  In 

pleading,  345  A. 
denial  of,  30S  e. 


I^mJlor^  defending  ^eotment  againsl 
bis  tenant,  is  liable  for  tbc 
cosla,  B29/. 

and  Unant,  effect  of  relation  of,  ot 
time  for  commenciag  action 
to  recover  real  property,  M. 

admiUisg  lo  defeml,  110  b. 

interpleader  by,  141 1. 

defence  in  action  by,  394  a 
iMUid,   trespass   on,  provisions  of  re- 
vised atatates  retuned,  581  a, 
836. 

■ummary  proceedings  to  recover 
possession  of,  40  A,  889  d. 

patent  for,  how  proved,  786  d. 

See,  Indian  lantu,  Slaie  landi.  Beat 
proptrty. 
Lawm   of  other  Btates  and  govern- 
menta,  how  provud,  705. 

inconsistent  with  code  repealed, 


.    ..__oId,  sale  of,  on  execution,  S43j. 

IiOava  OTUJ  Ucente,  defence  of,  381/ 
to  tue,  when  to  be  alleged,  191  b. 

IiogBoies,  parties  to  actions  to  recover, 
139  «,  e. 

IioSal  and  tguiiaUt  rtHef  may  be  de- 
manded  in  the  same  sc' 
253  a,  333  E,  334  a,  £,  833    . 

Iiagal  aoUoM  time  for  publication  of, 
bow  computed,  T9S. 


>diii£ab: 
-led  by  t 


.  ^  by  and  against, 
not  affected  by  lUe  code,  885, 
See,  JciiU  debt/>r»,  dte. 
TieglHnuior  gfe/iUdren,  how  question- 
ed in  actions  for  divorce,  BOl, 
Iiettan  patent,  action  to  vacate,  804. 
private,  injunction  lo  restrain 
publication  of,  403  /. 
Iiotton,  rogatoiy,  superior  court  wll! 

not  issue,  766  g. 
Levy.  Bee,  Siumtion. 
Liability  created  by  liatvie,  within  wbat 

time  to  be  sued  upon,  98. 
Libel,   oetiinu  for,  cannot  |jo  bronght 
injustices'  courts,  54 
must   be  brought  withbi  two 
years,  98. 
parties  U>  action  for,  136  g,  121  & 
arrest  in  action  for,  384/ 
injunction  to  restrun  publication 

of,  405  A 
complaint  in  action  for,  225  e,  328, 

answer  in  action  for,  829,  S78  d, 
331  d. 

Jostiflcation  on  ground  of  truth, 

how  pleaded,  829  a. 
what  are  mitigating  circumstances, 

278  i,  330  a. 
mitigating  circumstances,  no  de- 

costs,  581^,591. 
rule  of  damages  in,  331  g. 
See.  &andtr. 
Ltbertlem.    See,  JaU  lOertUt. 
Uoanae,  answer  of,  381/,  64  «. 

eS^  of  order  in  proceedings 
enpplemeatary  to    ezecutlou 


byjudgment  on  real  estate,  47  a, 
70, 84,  518,  543  b. 

by  eze<:iition  on  personal  proper- 
ty, 636  6. 

by    attachment   on  real     estate, 

by  referee  for  bis  fees.  001  a. 

I^  attorney  for  hia  Ibes,  553  ^  583  / 

816  y. 
costs  in  actions  to  enfbroe,  50S  g. 
counter-claim  of,  291  i. 
law,  proceeding  under,  appealable 

lo  county  cnnrt,  40  b. 
proceeding  under,    witnesses   in, 

74Sd. 
provisions  of,  not  repealed  by  the 

code.  8a). 
L1&  fntareat,  how  computed,  896  904. 
Llfa  tenant  See,  Tenant  for  life,  Carie- 

»y.  Dower. 
Ligbta,  for  courts,  sapervison  to  tbr- 

iUah,87. 
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M,  when  the  coaHwin  ra- 
ttrain  the  defendant  lh>Di  iater- 
poaini;  the  defence  of,  448  c. 
defence  of.  miut  ha  set  up  in  an- 

aver,  0  >.  283  i. 
KTlnl  of  debt  bured  br,  104. 
■tAtate  of,  of  other  Htates.  89  m. 

of  counter-claim,  298  «, 
tfvUant.  repeal  of  existing  lindt*- 
tioDS,  88. 
wheD  action  deemed  commenc- 
ed, 100, 177  rt. 
dfctufabnoce  from  State  on, 

»  ft,  101  o,  6,6. 
Bee,  Timei  far  eammtwing  t 
ti^M.     fl>rt»j»  oirporatkHii. 
XMntkmA  divaro«k    See,  Dia/ra. 
_  UmttedJoiladlotlMi,  pleading  deter- 
mination of  court  or  officer 
of,  830, 381  «. 
Umltad  paitnenhipa,  comptaint 
diatribnte  tuseU  of,  335  a. 
parties  to  actiona  by  and  aninst, 
120  4. 
liqntdatafl  dwnagaai  farm  of  tummona 

In  action  to  recorer,  lOT  d. 
Liquidate  damaseai  defendant  mav 

offer  to.  734. 
Ub  pandena,  neUee  of,  when  may  1 
died,  180. 
what  to  contain,  160. 
in  foreclosura  luita,  160, 1<B/ 
when  constructive  notice,  ISl. 
court  may  onler  It  to  l>e  remo 
ed  from  the  files,  181. 


>,  40  ft. 

Itoag  aooonnt,  what  la  a,  493  c,  i^, «,/. 
laoag  snmmons,  37. 
Iioat  papar,  fto,  place  of,  bow  aim- 

plied,  7ftl. 
Itfwt  bond,  complaint  on,  306  *. 

tu>U,  211  A. 
LnnaoT-    See,  Conmiuiumof  Lvnaeg. 
Lanatlccouutyraurt  baa  Jurisdiction 
of  the  person  and  estate  of,  89. 
ftctlon  against,  118/ 
Judicially  declared  such,    cannot 
be  aoed  except  by  leave  of  the 
court,  185(1 
service  of  summoaa  on,  103  e,  d. 
discharge  of,  from  arrest.  878  d 
custody  and  disposition  of  estate  of, 
proTision  of  revUed  statutes  as 
to,  not  affected  by  the  code,B35. 
6am  miOa  o/,pny men  t  o  f  costs  by ,896. 
actions  byand  Against,  IS5e,  118/ 
confession  of  judgment  by,  733L 
•»~  " '-^(/itinaer. 


(Muty  to  whom  paper  sent  takes 
the  risk  of  the  Mlnre  of  the, 
788  a- 

D  process  by,  533  f- 
itMui,    complaint 


for,2i 
defences  in  action  for,  297  ft. 
action  for,  cannot  be  brought  In 

jnsticea'  conrta,  54 

costs  in  actions  for,  581  j,  5S1. 

Bfalioioaa   tTBapoaa,  costs   in  action 


a>rp0ra<iE»i,  who 


for,  «8S. 
Managlns  aewrt  o) 
Is,  164  e. 

Trice  of  summons  on,  164  c 
loa,  proceedings   on,  not  af- 
fected by  the  Mfond  part  of 
tl>e  code,  SSL 

on  return  to,  rule  to  plead  may  be 
entered,  877. 

appeal  from  order  for,  066  A,  037  a, 
679  A,  834  e. 

Terdict  on,  473  d. 

relator  may  l>e  a  witness,  746  JL 

code  not  to  apply 


sieg 


ing  t 
to,  8" 


Jly  to,  83^_ 
177  of  code  «lat- 
amendments  applied 


costs  in,  877  A. 

"   [t  lajiutlott,  new  trial  Injns- 
tice's  court  to  prevent,  709  la. 
HanafaotQiing    companiea,     actioD 
against,  parties  to,  118  «. 
In  Herkimer  coiinty^l  d. 
Malice  conit.  of  New  York  dty,  88. 
action  on  Judgment  of,  96  a. 
Judgment  jf,  may  be  reviewed  in 
New  York  common  pleas,  47, 


may  Issue  commission,  768  *. 
execution  against  the  person  on 

JudgmcRt  of.  020  e, «. 
Jurisdiction  of.  581  j. 
costs  on  appeal  in,  716  e. 
regularity  of  judgment  of,  win  not 
be  reviewed  by   New  York 
common    pleas  on    motion, 
688  a,  693  j. 
appeal  to  court  of  appeals  in  ac- 
tion commenced  tn,  20. 
supreme  court  roles  apply  lo,  834  ft 
Maniags,  breach  of  promise  of,  form 
ofsummfins  in  Action  for,  108dL 
arrest  in  action  for,  363. 
complaint  for,  229  a. 
male  cannot  tie  arrested  in  action 
lor  breach  of  promise  of,  800  d. 
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Dot  to  abnle  action,  183. 
action  to  declare  void,  697. 
Bee.DiToreg, 
llairied  woman,  parties  to  actloD  bj 

ftud  a^nst.  121. 
coBtB  against,  .■S83  ± 
need  not  proaecute  or  defend  b; 

giiiirdian  or  next  friend,  191. 
complaint  to  charge  Kparate  ea- 

late  of,  339/. 
domicil  of,  I4li  d. 
complaint  bj,  281 «. 
answer  by,  2S7  a.  128  a,  381  A. 
confession  of  Judgment  by,  728. 
when  alie  may  be  a  witness  la  con- 
tradict her  buBband,  563  e,  744/ 
cannot  appoint  an  attorue;,  133  a. 
action  to  charge  separate  estate  of, 

G6,  506. 
statnte  nf  limitation  do«s  not  mn 

ngainat,  95, 103. 
aastgnment  bj,  109  6,  e, 
]u(Ig:ment  against,  S0«,  013  g,  S18. 
execution  against,  528  g.  620, 527  b. 

the  person  of,  529  a, 
lev;  on  property  of,  for  debt  of 

husband,  6ST^,  e. 
sappiementar;  proceedings  against. 


Merit!,  afSdaTit  of,  vben  nijcenarr, 

4S1.  eao. 

requisites  of,  483  e. 
service  and  filing  of,  iSSa.b, 
order  involving,  wlint  la,  084  d, 
HesDO  pro&ta.    8te,  I^teliaenL 
Metiopolltaii  polloe  aot,  when  pai^ 
lies  holding  olBce  under,  c&n< 
not  be  iuTesle<l,  361  a. 
when  parties  holding  office  un- 
der,  cannot   he   subponoed, 
750  J. 
UOeaEB  U>  minettet,  578  a. 
Mlnlater  of  the  Ooapol,  not  allowed 
to  testify  to  certain  malten, 
76C  a. 
lOT,  service  of  summons  on,  IBS. 
Bee,  Infant 
Mlnntea,  special  verdict  or  flnding  to 
be  catered  on,  473. 
verdict  to  be  entered  on,  476. 
motion  fur  new  trial  founded  on, 

476. 
afjuigmfjd,  when  cannot  be  set- 


il  varianoB,  what  U,  839,  840. 

Ua  yoritCe.,  oj  2fev  York,  appeal  by, 

from  marine  court  or  Justices' 

j  udgment,  SB2  a. 

actions  against,  23  i,  45  a. 

allegations  in  complaint  against, 

coals  agBiDSt,  681  e. 

Bee,    Murueii)al   eorjmvtioa,  CHy 

auOurritia. 
MayYir'B  cionr^  proceedings  in,  may 

be  transferred  to  county  court, 

41/45. 
jurisdiction  of,  45. 
power  of,  to  order  production  of 

documents,  736  e. 
appeal  from. .''supreme court, 670. 
Bleohanioa'  Uen  law.     See,  Lien  Late. 
Hen,  complaint  to  foreclose,  3tS 


of  Tl 


a  to  SI 


».j,  746  A 
appeal  lh>m  Justices'  Judgment 
'-  - -■■ — lu,  40i,°"" 


Hsroaiitila  biotoi,  trustee  of  express 
trust,  lilt  4. 

Merger  of  right  to  prosecute  crimin- 
ally, civil  action  is  not,  19. 


lied  a 


e,  516  e. 


entry  on.  of  lliing  mortgage  with 
the  clerk,  8B1, 
Misjoinder  ofpariim,  remedy  for,lSl  i, 
Mlaaomar,  in  summons,  154  d. 

Bee,  FiciUiou*  nam*. 
MtHstonarr  ■ooletlee,  sale  or  lease  of 
real  property  of,  29  c 
latake,  the  court  may  at  any  time 
order  an  amendment  by  cor- 
recting a  mistake  in  the  name 
of  a  party,  or  a  mistake  in 
any  oiber  respect,  835. 
court  may  relieve  a  party  from  a 
Judgment  order,  or  other  pro- 
ceeding   taken    ugninst    him 
through  his  mistake,  inadvert- 
ence,  surprise,    or   excusable 
neglect,  33S,  355,    701,    709, 
685  i. 
qf  officer  of  tit  covrt,  party,  when 


what  are,  330  a,  378  & 

cannot  be  demurred  to,  81 

Moneyed  coiporationa,  time  of  limi- 


tation not  applicable  to  actlona 

against,  103. 
injunction  to  restrain  misapplicft- 

tion  of  funds  by,  408  g. 
effect  of  code  on  proceedings  to 

dissolve,  considered,  886. 

,  order  for  payment  of,  896. 

nfanU,  when  to  be  pidd  to 

guardian,  863. 
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o  etmrl,  to  wbom  p^d, 

■    acoaunt  of,  how  kept,  S9S. 

of  nnknown  ownen,  procMduigs 

on  cUim  of,  900. 
bad  mod  ncaired,  compUiflt  for, 

882  a. 
knt,  Domplalnt  for,  28S  d. 
paid,  ooroplftint  for,  3M  i. 

-^ Bee,  Fmidotun,  BaHtfai 


puUei  to  action  to  let  uide,  139/ 

OMH,  court  need  not  lie  hirnlslieij 

wltb  copy  pleading!  in,  nlien 

^■InUff'B  light  not  conteMod, 

ooanter-clslm  In,  999  n. 
recdver  in,  487  «,  888  n. 
iefen.>nce  to  report  unoont  doe  in, 

89»  eask. 

•bMnt  defenduts  and  InfhuU 

883. 
Application  for  ]udg;ment  in,  to 

at  apcdal  term,  888. 
referee's  r«port  to   be  conflrroed 

befon  Judgment  entered  on, 

mt. 

proof  of  filing  notice  of  ht  pettdau 

In,  883, 
Judgment  for  lale  In,  8S3,  889. 
appeal  ftam  Judgment  for  Mie  of 

mo^tgl^:ed  pretniaes,  fl66. 
(orpliM  on  tale  of,  to  be  uepodted, 

88B,eM. 
bow  anrplus  moneyi  obl^Ued  out 

of  court,  889,''^ 
'itgage  mtistlM 

deed  eiecDted,  891. 
deric  to  enter  in  minutes  the  fil- 
ing Ibe  mortgage,  803. 
■hertff  to  mU  in  parcets,  nnlcM 

otherwise    order«d    by 

court,  891. 
notice  of  ule,  how  to  be  pnblith- 

ed,  e»4 
•laying  sale,  BH. 
KtiLng  aside  Bale,  867 1. 
bji    railroad    amipany,  complaint 
a,  340/ 


H4«. 


_  doliattala,leT7apon,on 

edition,  GSS/ 
Motion  and  onto-,  7^ 
defined,  778,  778  6. 
application  under  tecUcm  SSS  la 

not,  409  A. 


to  be  on  notice  or  mder  to  ittow 
CMise.  773  *,  868. 

when  must  be  made  to  the  oonrt, 
773*1 

to  Mt  a«de  for  irregnluin',  772/. 

one  In  several  actioos,  773  c 

papen     to    be    legibly  writtoi, 
778  <l 
to  be  filed,  774  a.  SS7  e,  SSL 

all  obJecUons  to  be  oomprised  in 
one  motion,  778,  t. 

death  of  party  pending,  773  i. 

Older  upon,  concludes  nuly  par- 
lies and  privies,  773  >. 

order  upon  brnding  until  set  adde, 
773  t 

stay  of  proceedings  pending,  773  L 

denying  mution  for  partv  refbHOg 


for  party  rel 

inod  onlly,  7 


right  to  begin  oi  . 

objecting  to  complaint  on,  778  i. 

impeaclung  a  deponent  on,  7T6  j. 

to  be  for  first  day  at  term,  778/ 

grounds  of,  to  be  stated,  773  s- 

countermand  of  notice  of,  778  A. 

order  on  by  dcfoult,  773  m,  eaa 

prellminaiy  abjection  to,  774  i. 

affldavitt  on,  774  e. 

deposition  on,  41  note,  746  «,  757;, 

779. 
amendment  on,  851  e,  883  b. 
extent  of  relief  on.  774  d. 
amending  moving  papers,  893  ft, 

774  b. 
renewal  of,  886  d,  448  J,  T75  a. 
decision  on,  is  an  order,  773  a. 
within  what  district  ut  be  made, 

778,  779/,  780. 
preference  of  certain,   778,  910, 
in  actions  ariiinir  in  Erie  county 

790  4. 
Orieans  county,  780  «. 
First  diurict,  780  d,  88,  773  e; 

810. 
in  superior  court,  44  nolt,  777  A. 
in    Itew   York  commui    plena, 

44ne(e. 
bow  noticed,  and  debultstbereoo, 

870,876,781. 
enumerated,  869. 
non-enumerated,  868. 
reference  on,  44  natt,  748 1,  Vft  f, 

779. 
rnpers  to  be  flimiihed  on,  870,  BTL 
to  dismiss  appesl,  073  it 
for  discovery,  SIiB. 
conteated,  860, 
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for  Dew  trial,  470, 477, 47B  a. 

Ibr  Judgment  at  ^Deral  tenn,  483. 

lo  have  canae  heard  in  an  adloin- 
ing  county,  hj  reason  of  the 
lentinnBlup  of  the  justice, 
&c.  35  It. 

to  strike  out  irrelevant  or  pednn- 
daat  matter  or  to  make  plead- 
ing definite  and  certain,  877. 

to  T&cate  or  modify  provisional 
remedj  to  have  a  [H^ference, 


77a 


be  referred,  44  nofg,  7S7p,  7 
776  e,  489,  403  e. 
n  court  of  appeals,  844. 


when  allowed,  630  a,    776   k, 

fmi 

order  shoald  determine  amount 

of,  631  0. 
where  order  by  defeult,  631  h. 
how  collected,  631  j. 
order  allowing  or  denying  not 
reviewable,  680  r. 
Htmlo^Ml  carpottMoa,  coats  in  ac- 
tion against,  591  & 
secnrity  on  appeal,  687  < 

<_■ — ,. r_^  «»  ^  ^ , 

I    of 


roms^  change  of,  pending  an  action, 
349  «. 
to  be  endorsed  on  papere,  853. 
to  be  slated  In  pleadings,  838  «. 
fietitiout,  when  party  may  be  sned 


by,  867. 
take  as  to,  li 


itdon  of  alienB,  jurisdiclton 
of  county  coart  as  to,  40  ft. 
Bi^  when  it  may  issue,  863  e. 
Rvtfaot,  conrt  may  relieve  n\)m  Jndg- 
meni  taken  thiough,  355,  701, 
709,  685  a. 
NagUgauoe,  parties  to  actions  for  in- 
JuiyV.  IWt. 
compkunt  for  injuiy  by,  ZHt. 


Ne(^lgona« — eonliimtd. 
how  sUeged,  S49/. 
assignment  of  cisim  of  dunagm 
for,  lO0n,  llOfT,  A. 
ITeiv  notion,  what  la,  730  n,  687  ir. 
ITew  aasigmaftnt,  not  allowable  under 
prevent  phtctlce.  SOS  ^  34S  a. 
N«w  matter,  defined,  376  it 
must  be  i^eaded,  376  A. 
in  confesBion  and  avoidance,  37S  e. 
New  protniM^  to  take  case  out  of  lim- 
itation, 104. 
Nbw  trial,  motion  for,  476, 477, 478  a. 
where  lo  be  hoard,  477. 
is  a  proceeding  distinct  &om  ap- 
peal, 4780. 
on  feigned  issue,  479  k. 
for  newly-discoTwed  evidence, 

479  wt. 

forverdict  against  evidence^TU 
excluding  evidence,  479  n. 
want  of  evidence,  479  e. 
surprise,  480  e, 
cliarge  of  juJge,  480  d 
for  misdirection,  480  a. 
admitting  improper  evidence, 

480  b. 
fbr  excessive  damsges,  480  a. 
for  inadequate  damages,  480/. 
for  perverse  verdict,  480  g. 
In  penal  action,  480  A. 
in  eqnity  cases,' 460  i. 
on  payment  of  costs,  607  «, 
when  granted,  480  *,  S44  A,  943, 

677  m. 

on  appeal  from  Judgment,  643, 701. 

(«  appeal  th>m  city  court  of  Brook- 
lyn, 670ff. 

MI  appeal  fhim  Justices  of  the 
peace,  670  A. 

after  trial  by  referees,  601  ff. 

county  court  may  grant,  40,  689.  ' 

costs  on  motion  for,  480  (,  603  *. 

costs  on  appeal  fl-om  order,  481  g. 

may  be  allowed  on  appeal  fi«m  a 
jndgment  in  a  Justice's  court, 
689,  690  a,  b,  700,  701,  703, 
716,  700. 

appeals  to  court  of  appeals  from 
orders  gTsntine,  SS,  690  a, 
7130. 
general  term  from  orders  grant- 
ing or  refusing,  670,  68S  A. 

examination  of  parties  on,  747  & 

In  ejectment,  836  A 

In  divorce  cases,  861 

evidence  on,  480  «. 
motion  for,  481 1. 
Hew  Toik  city,  common  pleas  and 
superior  court  of,  43, 

charter,  how  proved,  79S  e. 
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Hew  Tork  attj—CMiitnud. 
coita  in  actlona  agaliut,  5f 
■ervice  or  huduiodb  on,  1(m  a.         i 
Mtting  Mide  jDdgmenU  agftinst, 

«50  A,  882  J. 
f  semlinn  iigainst,  622  a.  | 

See,  PirM  judkiat  diitnei,  Chatier,' 

York,  StntU,  Superior  awrl    I  in  i;o 

Vew  T'<wli  ooonty,  tuparetion,  wa-  Notas.    See, 

vice  of  BUmiDaiu  mi,  1M  &      i       sairender  of  on  tlie  triitl,  223  d. 
IT«w  T(nk  oommcMi  plau.  Rotlo«  lo  be  in  writii)|,  TW. 


iKot*  of  tame^  P*'^  Ki^toR  notice  cf 

trial  to  mmiih,  437. 
lequisitea  of,  and  wben  to  be 

^rnialted,  457,  MO  a. 
in  supmor  conn,  917. 
dutj  of  clo'k  on  receipt  of,  457. 
for  general  term,  871. 
ootfceof  argotnent  in  place  o^ 

' ■  ora|^ieali,847. 


1 


Rext  tfldn,  who  are,  138  g. 
K«i4nainant»d  motltw,  what  are, 
and  wUcre  to  be  beard,  860, 
B70. 
hearing  of,  878. 
Bee,i£twML 
Koo-fmpriaonmerat  act  warrant  maj 
issue  under,  363  h. 
not  affected  by  code,  SSO. 
Voxr^OkoAta  ofpartiti,  282  a. 

See,  Patiia. 
Hon-repldT  of  premtsea,  action  for  in- 
jury by,  234/ 
NatH«8ldaut  wbo  la,  364  f. 

if  iA(i?r,  Jurisdiction  of  county  COarl 


u  on,  by  publi- 
cation, 168. 

attachment  against,  46  h,  417  e, 
4ia  ft. 

mar  issue  an  attachment,  417  c 

arreat  of,  363. 

•ecarltr  for  coats  in  actl<»a  by, 

■errice  of  pu>en  on,  791. 

hiis  benefli  of  exemption  law,  SSHK 

may  Iw  coiupelled  lo  convey  the 
title  to  property  otit  of  the 
■tAte,6«8d 

tOtomeyt,  860,  783. 

Sec,  AttaeJimtnt. 
JTODenit,  plaintiff  may  SDbmit  lo,  oi 
may  be  nonsnited  on  trial  be- 
fore referees,  861. 

fbr  inaufficiency  of  complaint,40Sft. 

baa  no  right  lo  submit  to,  after  the 
Jury  nave  retired  to  condder 
their  verdict,  861. 

in  what  casts,  467  n. 

effect  of,  468  «. 

on  inquest,  463  K 

In  Justice's  court,  77  j. 

%i»,  Dilmittcd  <^  eempbMd. 


of  non-acceptance.  Sic.,  of  lull  or 

note,  deliuce  of,  37B  t. 
publication  of,  how  proved,  TVS  «. 
by,  869  ft.'        tniotef.lSl. 
WMn,  not'  personal  or  aa  prescribed,  788. 

I  by  m^,  789,  788,  790. 

in«guUrityin,huwwuTed,78Bf; 
whMi  not  requitei],  790. 
on  party  out  of  the  Slate,  791. 
to  bring  party  into  canteinpt,79S. 
where  party  appeals  by  attorney, 


790. 
proof  of,  787/. 
if  nutim  gentmUy,  length  of,  781, 

876,870. 
countermand  of,  773  A. 


844. 

n  appeannce,  863. 
of  bail,  import*  notice  of  retainer, 

8Hfr. 
^(nii^4S7. 

at  aqjoamed  drcult,  conuty 
court,  or  t^er  and  terminer, 
86. 

before  reftree,  497  e. 

wliere  two  actions  between  tba 
same  parties,  469  e, 

■bould  state  IntenUon  to  take  In- 
quest, 860. 

should  state  Intention  to  take  aa- 
sesMuenl  of  damages.  459  e. 

and  for  afflrmalive  relief  to  de- 
fendant, 459  a. 

ineuflldeol,  will  render  verdict 
irregular,  4f9/. 

either  party  giving,  may  bring 
iatne  lo  trial,  461. 

of  argument  of  appeal  lo  general 
term,  668^ 

of  argument  in  court  of  appcak^ 
847. 
of  adjusting  costs,  613. 
of  seUling  the  form  of  the  Judg- 
ment, when  it  most  be  jivtifi, 
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StMoa—eontimied. 

of  tale  of  real  eaUW  on  execation, 

requisites  uf,  540/ 
of  no  pereomil  cliim,  160.      Bee 

Pertonai  claim, 
oflupendeni,  190,  803.    See,  Zu 

piruUru. 
^appeal,  MO  a,  eSO.     Bee,  Appeal. 
Itg^  publicaltoD  of,  TBS. 
of  clslca  ofBurpluB  money,  B93. 
Bee,  Gonilruetive  noUa. 
XTnliiaiioe,     injunction    to    reitndn, 

403  A. 
writ  of,  abolished,  and  action 

mibstiluted,  818. 
parties  la  action  lo  reitnln  con- 
tinuance of,  12S. 
HnlUty,  t,  pleading  cannot  be  treated 

asa.256/806ff,eS7. 
<^  marriage,  not  to  be  declared  hy 

default,  903. 
order,  wben  not  i 


731  e 


o.Jad 


o  be  treated  as  a, 
ment,  015  /,  <M4 


A,  678(1. 
leave  to  sue,  86  «. 
exceptions,  487  d. 
ameading  return,  034  d. 
'     '  ig  causes  ofaction  or  defence, 


Oatha,  refereee  may  administer,  798. 
Ob}Mt  qfaelvrn,  notice  of,  100, 838. 
Oocnpants  of  State  land*,  removal  of, 
within  Jurisdiction  of  countj; 

Ooonpation,   wlicn    deemed    b 
under  legal  title,  VS. 

underwritten  Insirument,  _. 
Offar  (^  defendant  to  ewipramita  Vie 
uAdfe  or  part  of  tA«  aetiim,  de- 
fendant mRf  before  trial  or 
verdict  offer  to  allow  judg 
ment  for  a  certain  sum  and 
costs,  72. 

in  wbHt  actions,  733  a. 

tonn,  738  b. 

when  it  may  be  served,  732  if. 

amendment  by  plaintiff,  Pffect 
in,  7S3«. 

bf  Joint  debtors,  782/,  g. 

by  partners,  733  a. 

icceplance  of  offer,  781. 


effect  of  offer  if  pl^tiff  do  not 
recover    a    more     favorable 
Judgment,  732. 
to  liqoidate  the  damaees,  784. 
effect  of  such  offur,  734. 
effect  of  acceptance  or  refusal 

of  sacU  offer,  734. 
what  is  a  more  favorable  Judg- 
ment, 733  i. 
coma  ^r,  733  d. 
entry  of  Judgment,  734  b. 
qf  renpondanl,  to  correct  Judgment 
appealed  from,  714. 
Offloe,  action  for  usurping,  S04. 
Officer  ^MTp^roAon  or  banang  amoei- 
ation,  when  liable  to  arrest,  363. 
qfomirt,  mistake  of,  not  to  prtiJu- 
dice  part;,  S40  b. 
to  act  as  guardian,  880, 
lo  require  snreties  tojuatify,  858, 
how  compelled  to  return  pro- 
cess, 8S2. 
clerk  and  chamberlain  are,  097  g. 
See,  Pui^  effieer,  Offldai  bond. 
Offlolal  bMida,  of  sheriffs,  surrogates, 
and   other  officers,  pnxieed- 
Ings  on,  not  affected  b  j  the 
code,  880. 
Offlolal  oapaolty,  what  ofSccra  may 
sue  in,  117  4. 
parties  to  action  in,  lOT  a. 
'  in,court  may  supply,  356.  See, 
Mitake. 

ludgment  by  default,  448  «, 
0/8  A,  163,  173  e. 
review   of   order   r 
open  default,  66 
Judgments  against  New  York  i 
450  b,  m  7. 
Oral  cxaminatioa  on  motion,  746  e, 

707  a,  779. 
Order,  definition  of.  772. 

review  of,  on  appeal  from  Judg- 
ment, 042. 
ooncludes  only  parties  or  privies, 

773  J. 
binding,  until  set  aside,  778  k. 
at   chambers  after  order  of  the 

court,  775  c. 
benefit  of,  how  lost,  851. 
lime  for  complying  with,  878. 
distinction    between,    and  Judg- 
ment, 4S3  if,  773  «. 
conditional  order,  774  b. 
in  Bjpvrior  coun,  777  A,  818. 
by  default,  778  m. 
made  out  of  court,  how  vac&ted 
or  modified,  638. 


ork  dty. 
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entitling,  775  d. 
entrr  oi,  77S  ■,  fl&l  a,  V^,  911. 
•errlce  of,  777/. 
to  what  time  U  relatea,  776  a. 
Toid  order,  770  b. 
It  orcwirt,778. 
-.ftyingprocee"   " 
copv  nfflilsTlt 

783, 78*  a,  SSa 
bj  count;  Jndge,  778,  783, 7S3. 
Bee,  Caan^  judge. 
mast  be  entered,  before  appealed 

from,  684  a,  77S«. 
at  tHamien,  reTlew  of,  in  commOD 

p1ew,933. 
on  petUiun,  to  refer  to  petition, 

878. 


ir  payment  of  money, 
two. 
sppotnllng  zuudlftQ,  681. 
to  dion  ctLUK.  409,  781. 
In  second  district,  91S. 
Diotlona.  to  be  od,  or  on  notice, 
781,  BfW. 
appeal  from,  2fl,  777  j. 
Li  superior  oonrt,  777  K 
in  common  pleas,  923. 
Bee,  CondHio'uil  order,  Knalardgr, 
lalermediaU  order. 
OrdlouT    prooaadiiiBB,   prorlsioDal 

rcmodies  are  not,  IW)  e. 
Otiifoal,  wlicn  cop;  ma;  be  naed  in- 
stead of,  794. 
OrlMUM  oonnt;,  motions  in  actions 

pending  In,  780  e. 
Oifdun  aiTlam,  sale  or  lesM  of  real 
property  of,  29  o. 

owiMT,  m»,ma. 

a  conclusion  of  law.  165 1, 196  p. 

allegation  that  plaintiff  Is,  203  a. 

<ff  boat*,  t«ttel»,  or  >lage»,  actions 
aninst,  wiio   roa;  be   made 
parties  to,  119  a. 
O7W  and  ToimlnBT,  existing  provis- 
ions of  law  as  to  tei       ~ ' 
pealed,  29. 

Jurisdiction  of,  30  g. 

exIraordinaiT,  34. 

mar  be  adjourned,  35. 

juries  maj  be  drawn  foradjoamed 
court,  39. 

CMUes  ma;  t>e  noticed  for  trial  at 
adjourned  court,  35. 

inablllt;  of  judge  to  preside  at, 

TooiM  for  holduig,  87. 


qien,  tenkt  ^.  bow  made,  7S8. 
bj  moil,  788,  789. 
irregularitr  in  service  rt,  how 

waived,  789  g. 
when  not  reqnlred  to  be  aerved  coi 

defendant,  7W. 
on  part;  out  of  the  State,  791. 
where  part;  appears  b;  attone;, 

to  be  on  tho  attMney,  7SI. 
to  bring  partv  into  contempt,  793. 
iMt  or  wiAAtM,  how  place  of  sup- 
plied, 794. 
Iabeftle<i792,851. 
transfer  of,  aa  clia&m  of  place  of 

trial,  861. 
attornev  to  endorse  his  iMme  and 

restdence  on,  833. 
to  be  fumiahcd  Ihe  court,  on  mo- 

Uons,870. 
on  appeal,  871. 
to  be  famished  on  appeal  to  tto 

couit  of  appeals,  «97  if,  $43. 
to  be  printed,  871,  841. 
to  be  marked  by  fiilioo,  and  le^bl; 

production  of,  tm  mibfrnna  duett, 

747(1. 
Bee,  Duanerg. 
Parol  BTBoenMnt.    See,  Agreevi«nt. 
Part  of  daim,  order  to  sMia^,  433, 
439  t. 
paument,  answer  of,  384  b. 
Partial  defenoe,  when  allowed,  277  & 

See,  MitiffaUng  eireuTotlancet. 
Partlcnlara.    Bee,  Bill  of  partiealaTt. 
Parties  to  actians,  who  are,  105, 144 
c,  7461. 


how  designated,  65. 

in  complaint,  186  e. 

provisions  as  to,  106. 

party  in  interest  to  sne,  105. 

rule    in   equity    as    to,   adopted, 
lOBo. 

by  assignees,  115. 

by  admmistrators,  118. 

by  executors,  116. 

b;  trustees  of  express  trust,  116, 
110  A. 

b;and  against  pabticofllcen,  117  i. 

by   and  against  private  partner- 
ships, 117  dL 
carriers,  318  o. 

by  board  of  educatioa,  118  & 

by  and  against  persons  not  in  bo- 
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FeuHes  to  aoUNW — eontiniud. 
bj  the  United  States,  131  a 
on  bond  of  town  supcrintendeDtB, 

by  trusloes  of  reliriou*  eocieties, 

181  a.  117  d. 
br  pnrtics  nuthorized  by  statute  to 

sue,  llfi. 
agaiust  owners  of  vessels,  boats, 

Btagua,  118  a. 
by,  and  ngaraat  joint-alock  com- 
panies, 117  d. 
to  recover  cotnpcnaation  (br  1 

Ins  degXh  by  wrongful 

118  d. 
by  banking  association,  118  b, 
on  bond  taken  In  the  name  of  the 

people,  118  e. 
on  note  gisen  to  esecutor  for  debt 

of  liu  testator,  127^. 
oa  admiaUtmtion  bond,  IIQ  e. 
on  constable's  bond,  117  0. 
on  covenant,  119  a. 
tat  penalties,  130  h. 
by  and  against  boards  of  bcaltli, 

me. 

by  Seneca    nation    of    Indians, 

120(1 
by  a  republic,  130/ 
by  officer  of  foreign  gOTenunent, 

130  iF. 

by  receivers  and  sheriff,  120  ». 

by  N.  Y  Arc  companies,  117A 

by  and  against  limited  partner- 
Bbips,  117  d. 

against  sharebolders  and  stoch- 
holders  In  dissnlved  compa- 
nies for  manufkcturing  pur- 
poses, 118  «. 

by  member  of  QDincoiporated  as- 
sociation. 117  4 

by  one  on  behalf  of  himself  and 
otliers,  having  a  common  in- 
terest,  131,133/. 

on  bills  and  notes,  ftc,  133, 

by  and  against  idiots  or  lunatics, 
118/ 
town  and  country  officers,  117  & 
habitual  drankards,  118/. 
common  informers,  130  b. 

nnder  act  relating  to  port  wardens 
and  pilots,  130  b. 

by  auctioneers,  llfl  b. 

by  mercantile  factors,  116 

for  injuuction  10  restrdn  the 
, J  ^   ^ 


to  set  aside  mortgage  as  oHnr 

129/ 
to   forecloae  «  mortgage,  180  d, 

685a 


131. 
pl^nlitr,  136. 

defendant,  137. 

for  Blander,  liJO  i. 

for  partition,  811  d,  815  i. 

where  infant  aparty,  123. 

of  ejectmunt,  830  «,  i. 

in  creditors'  suit,  138  d. 

infant  Joint  contiactor  must  be, 

.   120  h. 
who  to  be  joined  as,  126,  127,  191. 
on  bjlla  and  notes,  133. 
death  of,  pendente  m,  133,  1S4, 

SOOj.  A,  515/,  144  e,  803,  Blfl«, 

/;  e,  870,  824  m,  635  S,  860  «. 
marriage  of,  pendenle  Ute,  138. 
transfer  of  interest  of,  133 
court  may  determine  controvert 

between,  130. 
when  they  may  interplead,  139. 
demurrer  for  cfefect  of,  357,  S60a 
amendment  as  to,  348  g,  3.il  S,/. 
when  otlicrs  may  be  ordered  to  be 

brought  in,  I3S. 
exaniinatiun  of,  as  witnesses,  744 
when  allowed  witnesses'  fees,  617 J^ 

744(1, 
service  of  notices  and  paperi  00^ 

788. 
not  to  suffer  by  delay  of  court. 

840  S, 
mistake  of  officers  of  the  court, 

smb. 

Judgment  against  one  of  several, 

506,  507  o. 
attorney  lo  disclose  residence  of. 


Partition,  provisions  of  revised  stat- 
utes apply  to  action  for,  810. 

county  court  has  luriidictiou  la 

action  for,  80,  *)  a. 
section  173    of  code  applies  (o. 


roust  lie   by  i 

811a. 
suit  is  in  rem,  610  c 
in  what  cases,  810  d,  893. 
place  of  trial  of,  143. 
of  part  of  premises,  811 «. 


complaint  for,  813  b. 


•  petiti<n. 
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ojoin. 


infimt  <v  idiot  defeDdant,  giiardiaa 

for,  124, 7W  e,  Bia  a 
defence  of  non  ttn»nt  iMimiit,  813 
defence  of  Mtion  pendmg,  813/ 
wbere  defendMit  does  not  uuwe 


8Ua 
conteatlDK  Taliditr  of  devbe  in, 

BUi. 
■Uowance   for   impraremmta 

i^]aI7,  8U  B. 
cratingent  Interest  of  penon  not 

Id  ease,  814  d. 
and  taU,  nben  decreed,  814<i,  808. 
Indgment  814/ 
new  trial,  814/ 
mnnner  of  ule,  814  k. 
notice  of  isle,  816  a. 
■burlff  to  account  foi  procoediof 

uie,  816  e. 
deUfa  ofpUlnlifT,  effect  of,  815 
J-'-'-nt,  effect  of,  813  g. 


•mendraenlB,  616  c 
piaintiffto  prosecute  with 

able  dillRtince,  816  <i. 
Ttlae  of  inchoate  I«iianc7'  bj  the 

curtCBj,  616 
costs,  816/ 
Utoroej's  lien  od  Jad^ment,  816  g. 
rafbreDce  as  U>  title,  893. 
reference  as  to  sale,  893. 
staying  sale,  894. 
examination  of  wltDiiMeain,7M/ 
efprrtejtal  proper^,  complaint  for, 
.  235/ 810  ft. 

Paxtner,  c.innot  arrest  Us  co-partner, 

STSo. 
assignment  br,  109  d,  113  o. 
JolDdcr  of,  136  A,  ISO  b. 
complaint  bj  and  against,  236  a. 
amending     pleaJings    in    actions 

against,  344  e. 
liable  for  fraud  uf  co-partner,  871. 
contcBsIon  of  juil^ent  by,  723. 
offer  of  compromise  bj,  ^3  a. 
Partoerahlp,  discontinuance  of,  action 

for  settkment  of  a&ira  of, 

prapertg,  attachment  against,416  b,e. 
recetTBT  to  protect,  437  i. 
referanoe  In  snits  as  to,  4S7  A. 


actions  by,  silent  pattner  t 

133  ft,  136  A. 
amending    pleadmgs    In   actitna 

aninsl,  844  ». 
Umilea,  parties  to  actk»s,  136  h. 
complaint,  3SS  d. 
parties  to  actions  br  and  agaiiHt, 

1S6  g,  130  b. 
complaint  on  note  rignad  in  nama 

of,  209  b. 
confeasion  ofjud^ent  far,  728L 
offer  of  compromise  by,  738  a. 
See,  Jaijti  tiaek  eampana. 
Party,  a  person  iiot  Berred  with  proccsa 
is  not,  106  a. 
guardian  ad  lii»m  Is  not,  106  & 
stockholder  in  corporation  i8,10&/ 
to  action  of  ejectment,  106. 
attendance  of,  in  supplemeDtai; 

proceedings,  568. 
attending  as  n  wilnesa  entitled  to 

fees,  744  d,  617/ 
attendance  as  a  witnem,  how  com- 
pelled, 749.  74S  a. 
aggrieved,  who  is,  639  d. 
appealing,  who  ta,  S46  a. 
in  f  ntrrari,  action  to  be  in  name  oC 
105. 
who  is  party  In  interest,  107  ft. 
denial   that   plaintiff    is,  bow 

made,  283  ft. 
liable  for  costs,  620  d. 
or  attorne;/,  these  words  do  not  in- 
clude the  clerk.  767  e. 
ufwCNf  in  tntereri,  when  he  re 


nbebali; 


for  nhose  immedinie  benefit  the 
action  is  prosecuted  or  de- 
Ibnded,  examination  of,  75t 

See,  Pnrtia*  (o  aetum. 

ant  for  land,  how  prored,  796  d. 

no  jurisdiction  as  to,  23. 

action  to  vacate,  8M. 
Payrnvnt,  presumpUon  of.  Me,  96«. 

answer  of,  264  ft. 

allegntion  ofin  pleadini;,  284  ft. 

nnswer  of  part  payment,  277  e. 

of  part,  effect  of,  on  time  of  limit- 
ation, 104,  105. 

into  court,  of  deposit,  In  Ueo  of 
bail,  383. 

into  court,  731  ft,  e. 

of  amount  admitled  due,  439.iL 

after  action  commenced,  SSOe. 

by  one  joint  debtor  not  a  rcTinl 
of  Uie  debt  ag^nst  the  other, 
104  ft. 

^/u^ni«ni,  does  not  pre  vent  an  ^>- 
peal  to  court  of  appeals,  696/ 
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ordered,  816  c 
Fanpen.     See,  Pom-  perxnt. 
Penal  action,  parties  to,  108  i,  120  b. 
aammoDE  in,  153  «,  1G7  A,  g. 
time  of  limitation  in,  98,  99. 
Bee,i^nii%. 
Panol  bond,  iudgcnent  on,  G16  a. 
P«Dalt7,  ]  ustices  of  the  peace  hare  Jn- 
risdictioD  of  action  for  cer- 
tain, 01, 54,  S5. 
acUons  for,  not  affected  bv  code, 

mn. 

action  for,  wifliin  nhat  time  to  be 
commenced,  98,  S9. 
where  to  be  triud,  144, 

parties  to  action  for,  108  i,  130  b. 

complaint  in  action  for,  333  g. 

■rreBt  in  action  for,  363. 
Peudlns  action.     See,  Aelion  petiding. 
FBUBlon,  not  assignable,  111/. 
People,  when  tbey  will  not  aoe  for 
real  property,  91. 

the;  or  their  granleeti  to  sue  with- 
in twenty  years  in  certain 
cases.  92. 

Ume  of  limitation  applies  to  ac- 
tions by,  99. 

when  tbey  cannot  sue  or  be  sned 
in  justices'  courts,  64. 

parties  to  actions  on  bonds  taken 
in  the  name  r>(,  110  ( 

Injunction  at  instance  l  , 

pendbuainesaof  corporaUone, 


ipee^jie,  county  court  may  order,  80. 
complaint  for,  341^. 
answer  in  action  for,  387  «. 
may  be  enforced  by  ezecn^<ni. 
03S. 
FailabablB  property,  proceedlngi  on 
attachment  of,  428. 
may  be  sold  notwithstanding  an 
appeal,  008. 

on  to  mtt,  when  to  be  allMwd, 
191  J. 
when  necessaiv,  80,  208  d,  IBS  (L 
435i,436a,6,8Il/,409/. 
PaipstEiatiiig  testimony,  proceeaisn 

for,  7S0  0. 
Penon,  clerk  or  chamberlain  is  not  a, 
587  f. 
Ibr  whoee  immediate  benefit  ac- 
tion  Is    prosecuted    or    de- 
fended, 751. 
name  of,  838  «. 


411. 

rviccof: 


place  of  trial  of  actions  by,  144 
residence   of,   eiiends   to   ereiy 
county  of  the    Slate,  802  /, 


may  appeal  witliout  giving  secu- 
rity, 837  e,(i. 
may  move  cause  out  of  its  order 
OB  court  ofappeab'  calendar, 
B44 
Percentage,  in  addHityn  i 
In  court  of  appeals,  601 
Bee,  AUoaxmce. 
Perfeotad,  when  appeal  Is, 
Peaiormanoo  of  condilioiu   prectdeni, 
bow  pleaded,  327,  348  «,  284  ;. 


I  seduction  ore, 

adultery  is  not,  864  a. 

cruelty  ia,  884  a. 

time  for  conunendng  actloni 

for,  B7. 
ef  urtaound  mind,  sale,  mortgage. 

or  other   dispoBition  of  real 

estate  of,  county  court   may 

decree,  89. 
care  and  custody  of  the  person 

and  estate  of,  mar  be  decreed 

by  coun^  conrt,  89. 
service  of  summons  on,  108, 

165  d 
when  cannot  be  sued  except  by 

leave  of  the  court,  185  ± 
confession  of  judgment  by,  723. 
provisions  of  ruviaed  statutes  aa 

to  custody  of  person  and  es- 
tate of,  not  affected  by  the 

code,  835. 
execullon  against,  627, 528  a. 
Personal  claim,   notice  that  tume  U 

made,  when  it  may  be  served, 

160. 
what  to  conUin,  ISa 
effect  of  defending  aflcr,  160. 
is  not  part  of  the  proceES,  160  i. 
fee  for  service  of,  160  b. 
certificate  of  eervice  of,  160  ft. 
service  of  copy  complaint  after, 

160. 
Pononal  property  defined,  631. 
action  for  tHnd  in  sale  of,  61. 
injury  to,  95, 06. 


^dbyGooglc 


Fcmonal  propsrty — tonHnvad. 

dnie  for  commencing  action  for 

(ijdng,  dettuning,  or  Injuring, 

or  for  recovery  ot  poMsoalon 

of,  97, 
■ammoTiB  In  action  fbr  converting, 

1.17  i 
complaint  for,  S8T  a. 
place  of  triHl,  la  ftcUons  to  recoTO', 

113. 

nplaint 

no  {Mrtition 

Judgment  In  action 

costs  in  acliona  to  recover  the  pos- 

MMlon  of,  691. 
iidrained,  action  for  recovery  of, 

wlicre  to  be  tried,  lia 

doing  danuure,  answer,  S 

Judgment,  on  failure  to  ans 

BCtioa  to  recover,  or  its  value, 

verdict  in  action  to  recover,  47S  a. 
lerv  and  sale  of,   on  execution, 

036  e,/. 
appeal  from  Judgmentfor delivery 

of.  AM,  M9  e. 
See,  Clain  and  (Mtwry  of 


pwperfj 


repreaeotallve^  wno  an 
232  A. 
tax  commitment  for  dod 
Ljment  of,  46  d. 
il  •ervloe.what  snfflden  t,  16S  i 


.    motion    for    discovery    of 

boolis,  Ac,  to  be  on,  741  /. 
for  dUcovery,  wliat  to  contain,  8 
orders  granted  on,  to  refer  to,  6 
order  or  judgment  on,  may  be  ' 

rolled  or  docketed,  878. 
ra  appeal  from  aurrogale,  87S  ti 
for  appointment  of  guardian,  S 
r         Ibr  admeaBurcment  of  doner,  83' 

f,  835. 
how  addressed,  772  «. 
nralolaas,  jurisdiction    of  county 

court  as  to,  39. 
not  lo  testi^  to  certain  matten, 

755  6. 
Pflot*,  of  port  of  Mew  York,  action 

by,  120  b. 
Flaoev  how  alleged  In  pleadings,  S3S  a, 

82<1ft. 
of  residence,  789 


ewe,  amaciux. 

of  sale  of  lauds,  909,  SM> 
Ittoa  of  trial  <^  aeHtnu,  lo  recover 
real  property,  148. 
aiiy  estate  or  interest  in    real 
property,  141, 


real  property,  14a 

njuries  to  tmI  property,  148. 

for  partition  of  real  property,  143. 


ton 

against  a  pnbfx:  officer  or  hla  de- 
puty, 144. 

In  other  actions  when  parties  re- 
ride,  144 

fu  BCtiona  by  the  people,  144  a. 

may  be  i^iauged,  149. 

in  what  oases  It  may  be  dunged, 
145. 
effect  of  change  of,  IM. 

sf  issue  of  law,  2Sle. 

of  motions,  778, 779  «. 

See,  Gauging  plaet  <)f  iriaL 
PlalntUC  the  party   camplaiaing  ia, 

address  nf,  100  d. 

first  pleading  of,  184 

who  should  l>e  Joined  as,  136. 

when  executloi  may  irane  against 
the  person  of,  SS9  b. 

relief  lo,  313. 

an  infiint,  costs  against,  882. 

non-suit  of,  before  refereca,  8S1. 

non-suit  of,  on  an  inquest,  483  h. 

when  no  right  to  submit  to  non- 
suit, mi. 

need  not  be  called  when  jutj-  ren- 
der their  verdict,  901. 

Judgment  against  one  of  aereral. 


vhen  to  Ihmish  the   court  with 

copy  pleadings,  Ac.,  471. 
may  stipulate  to  proceed  to  trial, 

8B9. 
when  he  must  give   security    for 

costs,  585/. 
when  address  of,  U>  be  flimlahed, 

106  d 
cannot   have  security   for  cosb, 

o  give  security 
ing  judgment,  448 
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/  reooTd,  forms 

of.  sboIUhed.  ITS. 
snfflcieDcy  of,  lo  be  (letermined 

bj  the  rulw  prescribed  bv  the 

code,  179. 
by  corpontiODs  rerulated,  Iaws 

1664,  ch.  423. 
\oA  or  withheld,  pUce  ot,  how 

supplied,  794. 
Um  ooBoplaint,  184, 16S. 

See,  OamjiainL 
the  demairer,  SSCC 

See,  D«ftuj-rw, 
the  Miswer,  SOA. 

See,  ^nnwr. 
Uia  replr,  80S. 

general  rules  of,  SOS. 
mistakes  and  amendments,  88>. 

to  be  subscribed.  805,  306  t 

subecriplion  of,  80fl  a. 

lo  be  verifiod,  except  demnireis, 
805. 

how  TeriSed,  807. 

when  veriilc^kin  mar  be  omit- 
ted, 806  a. 

vhen  oeent  or  attom^fmaj 
make  the  verUlcatloD,  809  «. 

form  of  verification  by  the  parrj, 
810  a. 
attorney  or  agent,  811  s. 

Teriflcatiou,  before  whom, 811  b. 

omitting  verification,  806/,  g,  A. 

defectivo  verification,  806/,f,A. 

TeriflCAtlon  by  all  defendants, 
814 1 

to  be  In  English,  811  a. 

vritiDK.  numbering,  and  endor- 
sing. S14  e. 

how  an  account  is  to  be  stated 
in,  81S. 

copy  account  to  Im  ftunlshed, 
810. 

flirtlier  aocouot  may  be  ordered, 
81S. 

bill  of  particulars,  court  may  or- 
der to  be  fiimished,  810. 

to  be  lilierally  conatraed,  316. 

irreleTnnC  or  redundant  matter 
to  be  struck  out  of,  330. 

indefinite  or  uncertain,  pleading 
may  be  ordered  to  be  made 
more  definite  and  certain,  320, 

Judgments  and  determinations, 
how  pleaded,  836. 

denid  that  judgment  or  deter- 
mination was  duly  given,  ef- 
&aof;S36. 


party,  S 
objectmg 


T  wurti  itfrteoTd—eontin'iL 
Kunations  of  time,  place,  qnan- 
tity,  quality,  and  value,  323, 

copies  served,  may  be  treated  as 
true  copies  by  the  opposite 

a  trial,  465  g. 
uea    of    persona, 

condition  b  precedent,  ho  w  pi  end- 
ed, 827. 

in  action  or  defence  fonnded  on 
instrument  for  the  payment  of 
money,  837, 
private  statutes  or  tights  deriv- 
ed therefrom,  bow  pleaded, 
828. 

libel  and  slander,  how  stated  la 
compUint,  826,  33fi  a. 

answer  in  actons  for  libel  and 
slander,  820. 

in  actions  to  recover  propertr 
distrained  doing  damage,  831. 

what  caoaes  of  action  may  btt 
Johied,  833. 

allegstions  not  denied,  when 
deemed  true,  837. 

new  matter  In  answer  (not  K 
coantor-clalm)  Is  to  be  deemed 
controverted  as  npon  a  direct 
denial  or  avoidance,  337. 

the  like  of  new  matter  in  a  re- 
ply, 887. 

cannot  be  nsed  as  evidence  in 
criminal  proceedings,  807. 

to  be  legibly  written,  314  a,  857. 

folios  to  be  marked,  314  e,  857. 

each  cause  of  action  or  defence 
to  be  separately  numbered, 
856. 

discovery  to  enable  party  to  pre- 
pare, 455. 

puty  may  be  sued  by  a  fictitiona 
name,  856. 

errors  and  defects  not  affecting 
subatanliul  rights,  to  be  disre- 
garded. 857. 

sappiemental  pleading,  when  al- 
lowed, 857. 

when  amended,  to  t>e  answered 
anew,  263,  344 

court  10  be  furnished  with  copr 
of,  471. 

to  be  filed,  79i. 

copies  of,  not  to  be  given  ont  ia 
divorce  cases,  SOI. 

using  BH  affidavit,  409  j. 

admissions  in,  338  b,  804/ 

reading  in  evidence,  836/. 

motion  for  judgment  on,  80^ 
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PraliiiiiiiaiT  ii^naoUon.   See,  Irgvuo- 


i^^mHu,  aboQld  be  tetunied.  and 
not  traated  at  nuUities,  256  /, 
SD6r,897. 

injvtitiaf  eaurls,  70. 

in  actions  against  foreign  corpora- 
tions, maf. 

In  actions  sninst  corpontloos, 
Laws  im,  ch.  493. 

Bee,  Amended  pleading,  Antaer  ^ 

7Ub,  Anther,  Comptaini,  D»-  Preauinptkin  of  payment,  BO  i 
murrer,   B^g,   Supplemtnial  * '—  "" 


moUim, 


PrdiiniDarj    obj«atloa    i 

774  fc. 
Pramimn  aota,  complaint  in.  actiMi 
upon,  %\lg. 
coanler-clMm  against,  295  t. 
ruMliliint  of  eerporaUon,  not  bound  la 
produce  books,  J^,  of  corpo- 
rntion.  747  e. 

,96e. 


f>i«ading 
B  oeflned. 


oeflned, 

o  be  printed,  841.  870. 

to  be  fiimisbed,  875,  843. 

beta  deemed  tatnblisbed    to   be 

stated  on,  875, 848. 

Pedloft    Be«,  JTittrepoUnn  fMttw 

PoUoyttf  lnaiirano«,complaiDt  on,334i 

consolidating  actions  on,  385  h. 
PoUIns  the  Jury,  470  J. 
Poor  ponon^   suits  by,  not  aSbctcd 
by  the  code, 
cannot  appeal  In  forma  patiperi*, 

637*. 
not  reqidred   to  rive  sccunty  fiff 
costs,  587  ft 
Fort  irarden  and  Pilot  Aet,  actions 

for  penalties  under,  120  b. 
Bamamlou  tflaad,  when  presuroed.O! 
summa^  proceedings  to  recovw 
not  adbcted  by  ibe  code,  B8C. 
samniary  proceedings  to  recui 
er,  appeal  fVom  justice's  decis- 
ion to  county  court,  40'*. 
<lfpenonai  property,  action  to 
cover  in  jastice's  court,  51. 
action  to  arrest  in  868  e. 
ifTtdlprnpert^,  when  presomed, 
adverse,  9S. 
FoMlbUltr,  Bsrignmcnt  of,  109  h.  111  A. 
Boatage,  to  be  paid  on  papers  serred 


by  mail,  7 


789  0. 


a,  «1B. 


at  circuit,  466  b. 
See,  Adjournment. 
Poondage,   sberilT,  when  entitled 

and  amount,  535  / 
PnoUoe,    all    inconustent  with   Uie 

code  repealed,  833. 
_    jn  cases  not  provided  for,  882. 
Z'nAu  oncq  motions  ut  vacBi«  or  mo- 
dify a  provisioiial  remedy 
liive,  778, 
appeals  from  orders  allowing  p 
visional  remedies  to  hare,?' 
oT  appeals,  27. 
cases,  37. 


Prieat  not  allowed  to  lea^y  to  certain 

mnlters,  755  a. 
Pifnclpal,  liability  of  for  act  of  agent, 

871. 
and  tuTOy  Joined  as  de^endanl^ 


131  e. 
counter-clum  between,  295  d. 
Fitoonar.    See,  Itapritanedeoiaia,!!^ 

pritoiud  dMar. 
Privata  roada,  41  a,  093/. 
Prirota  statntM,  how  pleaded,  83a 
PrlTil«g«_^n>  anvM,  361  a. 
Proceeding.    Sec,  Spa^  pnxteding. 
""-oooes  out  of  Justices'  courts,  provis- 
ions of  code  Bs  to  service  on 
corporations  applied  to,  73. 
execution  to  be  deemed,  536. 
notice  of  no  personal  claim  is  not, 

ISO  *. 
attscbment  nnder  the  code.  Is  it  ? 

416  d,  490  5. 
indorsement  on  certain,  377  e,  SS3, 

534/. 
duty  of  shetiff  and  coroner  as  to, 

7»2. 
relum  of,  how  compelled,  853. 
saragnment  of  riglit  of  action  (in- 

abuse  of.  111  I,  m. 
See,  SummoTu. 
Prodnotlon  and  dueoterj/  of  bcota.pa- 
pen,  rfe.,735. 
application  for,  in  what  cases, 

741/,  865. 
petition  for,  what  to  stale,  BSS. 
order  for,  wh.it  to  ^lecily,  855. 
appeal  from  order,  681  c 
operates  ss  a  stay  of  proceed- 
ings, 856. 
referee  cannot  order,  490  b. 
will  be  ordered  on  referee's  cer- 
tificate, 739  «. 
of  documents  or  chattels  on  tha 

trial,  468  k. 
of  books,  &c,  on  trial,  747  a. 
See,  Admiuion,  ImpeeUon,  andl)i$- 
eoMrg. 
PrcfiBrt  aad  oyer,  in  pleading,  350  a 
PrcddUtion  not  iffected  by  tlie  second 
part  of  the  code,  884. 
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Fiohlbltloii — MnUntud. 

on  Sling  retiim  to,  role  to  plead 

moy  be  entered,  877. 

review  of  jadgment  In,S37a. 

Fromiaa  to  paj  debt  of  aaother,  how 

to  be  alleged,  304  d. 
FiomlMoiy  ootea.  SeeBSUandnetti. 

compl^nt  on,  206  a. 
Proof  of  seirice  ofsDinmona,  175,856. 
of  commencement  of  action,  100  a. 
of  DOIice  of  afflrmauce  or  reverwl 

of  judgment,  S44. 
of  motion,  when  counsel  to   e 

dorse  his  name  on,  878. 
of  Iswi  of  other  states,  &c,  765. 
of  public  recorda  of  other  Stales, 

766  ». 
of  plaintiff's  demand,  445 1. 
of  DO  answer  received,  44S  b. 
of  execution  returned  UDsatisfled, 

561a. 
of  filing  notice  of  1m  jMncbnt,  BS4. 
of  service,  where  party  aerriog  m 

dead  or  insane,  7S7f. 
of  ciiizenahip,  &c.,  by  applicant 
for  Bdmisaion  as  an  attorney, 


FrovUonal  Twnsdlea — eontimied. 

the  proviaional  remedies  mentloD- 
ed  in  the  code  are  not  "spe- 
cial proceedings,"  64B  e. 

an  not  the  ordinary  proceedingi 
in  an  action,  790  c 

appeals  to  general  term  from  or- 
der granting  or  refusing,  B76. 


a,  7m  I. 


modify,  to 


849. 
of  charter  of  city  of  New  York, 

793. 
of  luid  patent,  769  d. 
of  hicorporation  of  foreign  corpo- 

ratioD,  766  «. 
of  refiDida  in  court  of  Canada, 

ofinlerior  courts,  796  «. 
of  corporation  ordinances,  766  e, 
at  records  In  Biipervisors'  office, 

7M«. 
office  of  collector  of  customs, 
796*. 
bee.  Like  Proqf. 
Pioparty,  the  word  deSned,  832. 

Bold  and  delivered,  complaint  for, 

220  a 
cauKS  of  action  for  Inji 

and  the  person,  may  be  Joined 

in  one  complaint,  332  d. 
distrained  doing  damage,  answer 

in  action  fur,  S31. 
arrest  in  action  for  taking  or 

tnlning,  861j,  808  «. 
execution  agsioat,  526. 
exempt  Ih>m  execution,  548  b. 
ordered  to  be  applied  to  ex 

Uon,  068. 
ap]>ea)  bom  judgment  (or  sale  or 

delivery  of,  665. 
disposal  of,  7-^ 

8ee,nnt»itil  promr^.  Heal  pivptrtg. 
— '-■— ijroiMdla*  860, 481. 


motion  to  vacate  c 

have  a  preferenc  , 
appeals  fhim  orders  allowing,  to 

have  a  preference,  77S. 
Bee,  Arrtil,  AUachnunf,  Ckim  tmA 

JMivgry,  Iiyunetion,  Bee^ttn, 

Bemtdie*. 
iFabllo  nnjaanoo.     Bee,  Nuitanee. 
{Pnbllo  offioBT,  actions  against,  where 

to  be  tried,  144 
actions     by    and    sgsinst,    bow 

brought,  117  b. 
when  liable  lo  arrest,  863. 
who  is,  808  d. 

complaint,  by  and  against,  188  a 
rights  of,  as  to  place  of  trial,  144. 
waiver  of  rights  of,  as  to  place  of 

triBl,14la. 
confession  of  judgment  by,  738L, 
delivery  up  ff  books  by,  40  d. 
abatement  of  action  by  or  against, 

137  e. 

See,  Q^Bmt. 

r«oordi,  of  foreign  State,  how  proved. 


796  ft. 
tiatutt,  how  pleaded,  38B. 
Publication  of  appointment  of  terma 
of  supreme  court,  &c,  35. 
of  terms  of  county  courts,  43. 
of  legal  notices,  time  for,  798. 
of  notice  of  motion  for  leave  to  Is- 
sue execution,  533. 
of  advertisement,  how  proved,  179, 
176  o,  795.  ^      '^     "• 

mnkt  qf  tummmu  by,   in    what 
ciises,  187. 
affidavit  on  order  for,  to  be  filed. 


copy  summons  and  complidnt 
to  be  mailed,  172  «. 

personal  service   out  of  Btate, 
171  ». 

when  defendant  allowed  to  de- 
fend after,  169. 

complaint   must  be  filed,  10B, 
1731). 
need  not  be  published,  173/ 

time  to  answer  afler  pubUc*- 
tion,  175  a. 

when  service  complete  after,  17B. 

piviof  of,  175, 

appticaiioD  fbr  Judgment  after, 
412, 447  <;/,  6SS, 
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MW.    See,  TtnOor.  1 

«  JadidKl  nie,  aaO  A.  «SS  I,  SSI  | 
e,  r,  BBS  (,  088  *,  BISJ,  887  n. 


QiMllfio* 

Qnannt) 


kged  in  pleadtDg,  323  o. 
ton  effaet,  194  ». 
arlaing  on  motion  <^  otberwise, 
refereDccs  to  ascertain,  489, 


I  Jury.    Bee, 


498  «. 
trWor.by.. 


Trtti 
■ppeal  on.    8e«,  Appeal 
eoDft  will  not    bear   e:(teDded! 
diBCDseioD  on.  8W,  875.  ' 

tFflaiB,  193  <L 

mind  of  law  and  Tact,  1S5  m. 
ifpraeiiet,  re  Tien-  of,  in  N.  Y.  com- 
mon'pleas,  928. 
Quo  iratranto,  writ  of,   procecdtnga 

by  infonnation  in  then 

01,  abnlisbed,  and  action 
Btltuted,  801. 
place  of  trial  of  action  va  nature 
of,  145  a. 


tbrough  Indian  laude,  coao- 
./  court  liaa  Jurisdiction  of,  89. 
eerporatiort,  where  reeident,  14S  b. 

■crrice  o{  Bummons  od,  ISS  a. 
aet,  cumplaint  on,  240  c 
toiid.  complaiut  on,  iW  a. 
morttagt,  complaint  on,  240/ 
eampauy,  complaint  HeainM,  340  d, 

appeal  from  award  for  lands  taken 
for,  679  (f,  654>. 

t*  of  damages,  wbat  recoverable, 
614. 

■1  estate,  wlien  a  Justice'^  Judg- 
ment is  a  lieu  on  and  may  be 
enforciHl  against,  69,  84. 


Judgment 
lery  on  ai: 


lien  00,518. 


1  execution 


lery  on  and  wle  of, 

640/ 
proceeds  of,  belonging  to  infants, 

how  disposed  of,  Sa. 
See,  Beat  property,  BtUgiout  norpo- 


[rtor<ftr» 


Md  muna,  when  not  known,  psrtr 
may  be  sued  by  flctitiona,  K6. 
Ml  party  in  interett,  who  is,  107  b. 
defence  that  plaintiff  is  not,  109 
e,a82S. 
See,  Party  in  IntereA. 
Ml  proper^,  definition  of,  881. 
out  of  the  State,  aetionsrespecting, 

of  benevolent,  charitable,  edentiflc, 
or  mistionsry  societies,  or  or- 
phan smilams,  soprcme  conit 
may  order  lease  or  sale  of,  2tt  c 

testing  validity  of,  39  & 

action  for  fraud  in  sale  of,  50. 

acUon  by  grantee  of,  in  name  of 
his  grantor,  when   allowed. 


106. 

bringing  in  parties  ir 
cover,  189. 

arrest  in  action  for  recovery  of. 
871  J. 

general  provistons  relating  to  ac- 
tions concemi      "'" 

title  to 

wheh  title  to,  in  qnestion,  593  a, 

W 
Hen  o 
lien  o 

47* 
adjudged  to  be  sold,  wbero  to  bo 

sold,  890,  S2T. 
tale  and  redemption  of,  on  execu- 
tion, B42  k. 
actions  to  determine  conflkdng 

claims  to,  817. 
general   provisions  as  to  aethma 

relating  to,  819. 
time  for  commencing  actions  Ibr 

trespass  on,  97. 
for  the  recovery  of,  91. 
entn-  on,  03. 
partition  of,  610. 
sale  of,  where  to  be  had,  537. 
snmmary  proceedings  to  recover 

pofflession  of,  40  4,  889  i 
adverse  possession  of,  what  is,  03, 

94. 
notice  of  lit  pendant  In  actions  at- 

feclhig,  ISO,  833  a. 
place  of  trial  of  actions  relatine 

to,  148. 
See,   Gonjlielijigtlaiuii,  ^eelntiii. 

Partition,  Infant,  Real  Etate^ 

BtUgima  eorporatwn,  Habiituii 

druatard,  LuiutHe,  Perton  of 

unMBnd  m&ut,   Fbreibk  S»- 

try. 
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Ba-ai^ninsiit  of  Appeal,  678  g. 
-  •  -a  thne,  what  is  a,  2St)f. 

'  i  of  thing  iii  action, 


1U6. 


Rsoognlzanow— contfntMii 

complaint  on,  &40  ff. 

costg  of  action  en,  90t,  5M;,  A. 


18  %  witness,  749, 
Reoetrer,  in  what  cases  iie  may  be  ap- 
pointed, 431. 
when  and  bow  appointed,  433  a. 
when  he  will  be  apixrinted,  433  i. 
general  powers  of,  438  a. 
who  may  act  as,  484  e. 
1b  an  oflfcer  of  the  court,  4M  «. 
takinsT  property  from  posscKuon 

of,  a  contempt,  434  t. 
when  title  Teats  in,  484  /. 
deUvery  of  property  to,  434  A. 
represents  creditors.  4SJ!  a. 
compensation  to,  43S  b. 
chargeable  with  Interest,  435/. 
accounle  of,  43a  g. 
order  on,  to  discharge  liene,  43S  C 
Baits  by  and  against,  4S5j, 
what  attomeylie  Is  to  employ ,486/ 
change  of,  436  g. 
when  to  be  defendant,  180/. 
discharge  of,  487 


called  Etaoor^ 


amendment  of,  393  ff,  h.  Kit, 

B41. 
of  foreign   State,    how    proved, 

799  «. 
of  courts  in  Canada,  how  proved, 

796  e. 
of  inferior   court,   how   proTed. 

7B6<. 
of  snpervisors*  office,  how  proved, 

796  «. 
of  office  of  collector  of  costoms, 

how  proved,  796  «. 
Bee,  JadspMnt^nil. 
Recorder,  orders  of,  how  reviewed. 


lortgage 


s,437«, 


3, 438  r,  830  jr. 
0  clone  up  partnership 
IS,  437  k. 
qfijuahentordMoIptdeo; 

rights,  powers,  and  duties  of, 

433  B,  488  a. 
under  revised  statutes,  489  a. 
of  insolven!  mutual  Insurance  < 

pany,  439  c. 
coats  in  Actions  by  and  against, 

437,  623  b. 
of  lunatic  or  habitual  drunkard, 

suit  by  or  ngninst,  118/. 
parOes  to  action,  120  «,  180/ 
complaint  by,  100  a. 
of  religious  corporation,  county 

courts  cannot  appoint,  40  «. 
of  foreign  corporation,  46. 
of  corporation,  SOS. 
revien  of  order  on  motion  for, 

681  d. 
costs  to,  901. 

may  sell  doubtful  debts,  901. 
in  tupplementarj/ proeeedingi,  when 

may  be  appointed,  GTl,  572  i ' 

48Qj. 
order  appointing  to  be  filed,  671. 
Testing  of  property  in,  573  «. 
complaint  in  action  by,  ISO  <,  209 . 
Boognuanoes,  Judgment  on,  New 

York  common  pteaa  has  juris- 
diction of,  46  «. 
code  applies  lo  proceedings  on,  20  e. 


jurisdiction  of,  37  e. 
Rocorder's  court,  jurisdiction  of,  44. 
removal  of  proceedings  Trom,  41/, 

4.'!. 
power  of,  lo  order  production  of 

doctunents,  736  e. 
appeal   from,  to  iupreme  court, 
am.     f^ 


670. 
orders  of,  078. 
RaoordinK  mcortBage  before  sale  In 

(brccloauru,  891. 
Seooapment,  claim  <^,  must  be  plead- 
ed, 389  iZ. 
See,  Omtnter-daitn. 
Reoorer,  meaning  of  Uie  term,  419  g. 


Reoovsry,  set-off  of,  714. 
Rademptloa  of  real  estate  sold  on  ex- 
ecution, 043*:. 
Redundancy,  not  a  ground  for  de- 

Rodnndant  320  e.    Bee,  Iirdetard  and 

redvndaiU. 
Ra-enby,  asdgnment  of  right  of,  113  a. 
Referee  defined,  491  a. 

when  not  lo  Ix:  nominated  by  the 
parties,  491  d. 

Vfho  will  be  appointed,  496/. 

change  of,  495  g. 

death  of,  4il0  e. 

time  and  place  of  meeting  of,  406  A. 

powers  of,  798. 

compelling    attendance    of    wit- 
nesses before,  497  a. 

notice  of  trial  before,  4S7  e. 

to  be  sworn  before  proceeding,407fr. 

adjournment  of  proceedings  bs- 
fore,  497  d. 

trial  before,  «7/. 
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Ralnra*— onttfntMi 

nuj  ftdminiater  ottlis,  793. 
nvcftrliig  >nd  ezAminUion  of  wlt- 

Beata,  497  g. 
Mnendmenta,  on  trial  before,  498  i 
production  of  books  before,  499  b. 
report  of,  499  d. 

time  for  making,  000  a. 

wbo  entitled  to,  500  «. 

mmendineDt  of,  000/. 

Mtilog  Mide,  BOl  g. 

motion  to  set  aside,  S03  a. 

oneta  on  sell  ing  uide,  002  b. 

GonflimfHion  oT,  S03  e. 

Judgment  on,  fi03  d. 

11  Dot  a  Turdict,  779  d. 
fees  of,  SOI  a. 
fljadlnnor,S08<t. 
irreniTarity  In   appointment    of, 

liow  walred,  4H  e. 
cannot  tie  a  witnesg,  498 
notice  of  Judgment  on  report  of, 

003A. 
q>peal  to  genend  terra  from  Judg- 
ment on  report  of,  008  a. 

itay  of  proi«c<iiDgH  on,  503  b. 

case  on,308«. 

■ettiemcnt  of  cue  on,  004  b. 

date  of  issue  on,  004  d. 

proc^edingB  on,  604  e, 

reviewing  order  for  change  of, 

to  set  aside  report  of,  083 
appeal  to  court  of  npp««^  ftom 
Judgment  on  report  of,  SOS  d. 
in  proceeding  suppiemMtary  U 

execution,  GTS. 

or«uae,  defined,  491  b. 

bj  consent,  488,  4S1  c 

by  cumpuUion,  489,  491/ 

when  ordered,  491/ 

-'  take  an   account,  A&,  493  a 


490  0. 
of  question  of  fact  ariMng  pending 

an  action,  493  e. 
In  special  proceedings,  493/ 
of  eqnit J  cuufies,  494  e. 
order  for  is  necessarv,  404  d. 
when  lo  be  applied  lor,  ti>4  A 
motion  for,  494  g, 
cross  motion  for,  494  h. 
Joint,  494  A. 

opposing  motion  for,  494  f. 
no  appeal  from  order  for,  495  b. 
amendment  after  order  for,  eBecX 

of,  49S  e. 
after  Judgment  on  Issue  of  law, 


Rafn^ioa — eoTUiimtd. 

effect  of  order  for,  490  d. 

conatruction  of,  «6/ 

service  of,  490^. 
costs  on,  499  a. 
production  of  books,  Ac,  on,  490  b. 

Eroceedinga  after  order  for,  496. 
I  proceedings  eupplemcnt&ij  to 
ei6culion,0«7. 
in  foreclosure  esses,  443,  88S. 
on  a  motion,  779,  757  j,  74«  c,  44. 
of  cl^m  agiiinBt  deceased  peraon, 

622,034 
in  scLloDB  for  divorce,  495  d,  8C9. 

partition,  B93. 
to  ateirtain  doMOoe*  on  iMUttetion, 

mg. 

review  of  order  for,  S80  m,  689  ;>. 
BehaarlnR  In  court  of  appeab  when 
to  be  bad,  27,  38. 

on  appeal   irom   Justices'    court, 
713  A. 

See,  Neta  tnal. 
Ralatoi  in  adioa  by  tht  pt<^,  mny  bt 
Joined  as  plaintiff,  800. 

may  assume  omce  on  Judgment  in 
bU  favor,  800. 
aU«C  demand  of,  2^3  a,  180,  258  g. 

kgal  and   tguilabk,   in    the    same 
action,  203  u,  333  e,  823  b. 

alUnuitite,  when  cannot  be  had, 
25a 

amendments  as  to  amount  of;  de- 
manded, 352  a, J. 

wben  Uiere  ia  no  answer,  extent  of 
612. 

Jodgmeat  taken  by  mistake,  Ac. 
850,701. 

prayer  for,  not  necessary  in  an- 
swer, 278  e. 

to  plainliff,  512. 

to  defendant,  470, 006, 009  d. 

to  be  clearly  ^lecified  in  Judgment, 
OlS. 

time  of  limilation   in  action  for 
ccrUin.  90. 

on  motion,  774  d.  637  ft,  651/ 

in  cases  of  mistake,  355. 

Bee,  AMrmatiet  rtUef.    AUematkt 

ReUglona  ocsporatiaii,  connty  court 


may  decree 

of  rcnl  properly  of, 
sale  of  real  esUte  of,  SO  a,  909. 
receiver  of,  40  e. 
Jurisdiction  of   N.    T.    comi. 

pleaa  and  superior  court  as 


parties 


A  actions  by  and  against, 
i«i  e,  117  d. 
proof  in  action  by,  213  b. 
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it  to  at  pag«.]  nn 

Ronedies,  division  of,  17. 

ciyil  iind  criminal  not  merged,  IB. 
See,  Bleeiion  of  nTOedy,  PfotMtmal 
remediet. 
IT,  from  court  of  appeals,  37. 
t  be  mtule  on  dismissal  of 


clerk  to  ai^,  Ac.,  844 

after  Hffirniance,  or  reveTsal  by  de- 
fault, 844. 

Juclgment  after,  S59  d,  642, 
Removal,  of  occupaiits   from    State 
lands,  within  the  Jurisdicti" 
of  the  county  court,  !I9. 

of  causes  to  United  States  court, 
80  A.  720  a. 

to    common    pleas   fh)m   district 
courts,  93J. 

ofahcriff.SSSe. 

ofjuie,783/. 

See,  Tranter  of  eavut. 
Benavral  of  mottoHB,  spedal  motioca 
cannot  be  renewed  wiihoin 
leave,  383  rf,  449  j.  889  a,  775  a. 

of  execution    in   Justice's  court, 
61.,/. 
Rent  proceedings  for  recovery  of,  not 
affected  by  tbe  code,  835. 

complaint  in  action  for,  343  /. 

answer  in  action  for,  287  e,  394  «. 

counterK:laim  in  action  for,  294  e. 

not  due  is  not  a  thing  in  sc^on, 
758"  S. 

See,  Use  and  oeeupation. 
Repeal  of  inconsistent  laws,  883. 
Replevin,  the  chapter  of  the  code  re- 
lating to  tlie  claim  and  deliv- 
ery of  personal  properly  is  a 
Buosiitute  for  the  action  of, 
S90  6. 

bond,  action  on,  109  1, 1S3  g,  208  e. 
■ejdy,  when  to  beput  in  and  what  to 

demurrer  lo,  80is. 

counter-claim  to,  SOS  A. 

to  amended  answer,  302  », 

leave  to,  after  cause  referred,  803  a. 

motion  for  judgment  for  want  of, 
804. 
btaining  time  to,  is  not  a  waiver 
of  objection  that  answer  is 
sham,  801  /. 

amendment  by  adding,  803  a. 

counter-claim  in,  303  J. 

aupplemeatai,  when  may  be  put 
in,  357. 

new  matter  in,    deemed  contro- 
verted, 337. 

Qivoloua,  Judgment  on,  4S0.    See, 
Fiiiiiltnu  demurrer. 


sx.  98T 

Reports  of  oiM  a^udged  in  foreign 

States,  books  of,  presumptive 
evidence  of  the  law  in  such 
Sutea,  795. 
tfrefirfen,  form  of,  499  d,  881. 

time  for  making,  600  a. 

who  entitled  to,  500  e. 

amendment  of,  .MN)/. 

netting  aside,  601  g. 

confirmation  of,  S02  o. 

Iiidgment  on.  502  i^ 
Qlerrat  on,  613,  613  a. 
Repreaentatlve  of  deceased  person, 

who  ia,  7S6  e. 
Rspnblio,  foreign,  party  lA   action, 

120/. 
Reqneat,  in  pleading,  246  g. 
Ra-oale,  on  execution,  639  f. 
partition,  816  j. 
tbreclosure,  683  i,  081  ^ ,  888  «. 
RescindiiiK,  a  contract  of  sale,  actioa 

for,  219  A. 
RewrvJng    causes    In    first  diBtrict, ' 

911. 
ReoetOement  of  case  or  exceptions, 
865/ 
of  order,  647/. 
Reaidance  of  attorney  to  be  endorsed 
on  papers  and  pleadings  lo  tie 
— --d.  BT" 


106  a 

plaee  of,  what  is  meant  by,  789  A. 
of  the  people,  146  o. 
of  railroad  corporation,  143  b. 
of  married  woman,  145  d. 
ideni;  who  is,  264  f. 
Realdent  defendant,  when  he  may  ba 
served  with  summons  by  pub- 
lication, 169  a. 
Realsuattoa  of  Judge,  782. 
Respondent,  who  is  — 


448,  447f,  6«3,ei3«,  718. 
alter  Judgment  for  want  of  an  an- 

swer,  44a,  447  g. 
in  ejectment,  825  y. 

~   ~~~,ice  of,  an  appearance^ 

notice  of  bail  imports  notice  of  re- 

Ulner,  854  b. 
Return  of  process,  Ac.,  how  compelled, 

863. 
of  summons,  slieriff  to  make,  803, 


Rereaas  MatiVL    Bt»,Sta»p, 
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ofjftdgmmt,  cofia  on,  M4  e, 
ivertl  defendtnta, 


u  to  one  of 

tn  wbBt  tmBO,  077  i,  704/,  705  a.  A, 

bf  deftnlt,  B44,  US,  700  «. 

tune  for  conmcDCing  acUon  ■fler, 

103. 
or  jDsllcM'  Judnnent,  Ml  a,  704, 

705,  708, 707. 
rMUtutlon   on,  443,  447  g,  S42, 


oTa^liiitiiMDt  of  casta,  617  A. 

Bm,  Appeal. 

-"--     BtatatM  certain  put*  of  not 

rapoftled,  887. 

govern  BUprcme  court,  tnperior 

oonn  of  New  Tork,  New  York 

common    ptcM    and    count; 


Sola — etmStivad. 

rasl  properly  of  infant  or  person 

of  unsound  m[nd,coimtj  conrt 

mttj  order,  SB. 
ntl  pn^ieny  of  ielisiouicorp(n»> 

tioni,  county  court  mt-j  inder, 


^plication  for,  M 


Ei?8a 


t,  luperTlaor*  to  provide,  87. 
■oerlfT  u  proTlde,  38. 
■iM,  all  inoonaietcnt  with  code 

pealed,  893. 
Jodgei  (o  meet  to  revfae,  and  make 

new,  83a 
iB  cases  not  provided  Ibr,  90& 
of  court  of  appeals.  830. 
of  supreme  court,  849. 
of  superior  court,  914. 
of  New  York  common  pleas,  020. 
In  Justices'  courts,  TO. 
of  evidence.    See,  iWtfano), 
of  plcadiDg,     See,  Pltadrnff. 
of  conitructlOD,  8112. 

at  trial, 4«87. 


a4iudped  lo  b 
of  benevolent,  charitable,  sc 
UIlc,  minionarj  sodeUea,  or 
orphsn  asylums,  29  e. 
in  partition,  815  n. 
by  order  of  the  court,  009. 
of  real  property  on  esecatlm, 

542  *L 
of  personal  property  on  ezecntion, 
638  e,/. 
action  lor  [rani  in,  51. 
to  recover  possession  of,  51. 
action  to  resdnd,  219  A. 
of  perisbabte  property,  S68, 438. 
of  veswls,  433. 
by  receiver,  001. 

by  sbenlT  of  evidrnces  of   debt 
seized  under  an  attacliment. 


Sal-v^O,  jurisdiction  ii 


wliat  property  may  be  ordered 
late  applied  to,  SOa 

ofpart  of  clmm  admitted  to  be  doOk 
432,  439  fc. 

by  taking  the  person  in  executun, 

qf  judgment,  how  effected,  591  g. 
appeal  from  order  on  motion  to 
enter,  088  a. 
i^fRorl^[V«,  county  rourt  has  joria ' 

diction  of.  SO. 
levy  of  attachment  is  not,  431 «. 
Soandalons  mattar,  court  may  strike 

oat,  325  s. 
Sohool  propoity.    Bee,  Board  ofEi»- 

Scienter.     See,  Eimatedge. 

"*■— -lo  BooiBtiea,  sale  or  lease  <* 

real  property  of,  29  a. 
Sdn  fitoiaa,  writ  of,  abolished,  and 

action  substituted,  510  i,  801. 


non,9S. 


mencingaL 

Sealed  vsrdlot,  470  JL 

"""    ictiona  for  torts  at,  22  e. 

«n,  actions  by,  in  Justice's  court, 

04a 
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Solmol  tOBOlier,  action  bj,  fbr  vnget, 

64  a. 
Baoood  Bppsal,  wtken  allowed,  638  g, 

GBOg. 
Seoond  jadiolal  diatzlot  rabt  in,  913. 

See,  Kingi  eoujilg, 
Beoazoa.  oa  anieal,  entry  of,  on  dock- 
et, ni8.  G1&  g. 
appeal  Irom  order,  690  n. 
Btomtjifar  eotU,  ma;  be  required  of 

a  plainliffwiioli    

or  admin  iatra tor,  t 

espreas  trast,  or  ■  , 

prcasl;  anihorixed  bj  atatute 

losue,  1122,  eSTj. 
proTiulcnuof  raTlsedctatutcaaBto, 


fbnn  of  Ihe  order  (or,  580  a. 

effect  of  order  for,  589/ 

txwd  fbr,  G8B  i. 
action,  590  g. 

effect  of  omitting  to  Hie,  OSO  a. 

waiver  of  order  for,  690  d. 

not  rei{Uired  if  one  plaintiff  a  re- 
Bident,  S87  d. 

panper  plaintiff  not  required  to 
giTC,  587  e. 

temporary  abseuce  does  not  enti- 
tle defendant  to,  537  i. 

where  plaintiff  an  infant,  G37  k. 

by  nest  friend.  587  fc 

i^  forrig:n  goTcrnment,  S88  b. 

br  foreign  corporation,  G88  e, 

plaintiff  cannot  have,  588  a. 

In  BDperior  court,  587  «. 

from  a  non-TEBldent  admlnlstia- 
lrii.587A. 

not  ordered  after  Jodnnent,  CiS8  h. 

one  anretf  rofficient,  S89  i. 

plaintiff's  Attorney  may  be  suretr 
for,  589  i. 

Jnalification  of  aarety  for,  089  J. 

B)ibatituted,  500  a. 

townnt  of,  580  j. 

<m  arretl,  plainiiff  to  aWe,  875. 

on  atta^mdnt,  plaintiff  to  give,  419. 
by  defendant,  on  return  of  pro- 
ty  to  bim,  439. 
«  and  dMvtry,  by  pl^tlff, 

by  defendant,  8M. 
on  ir^uneii'm,  where  no  npecial 
provlaion  on  the  auLiJect,  400, 

to  alay  proceedlnga  after  Judg- 
ment, 407  0. 
In  the  aaperior  court,  407  e. 
to  aaapend  buaineas  of  corporation, 


Seomltf — eontumad. 

on  appeal  to  court  of  aimeala,  660, 
663,  663. 
to  supreme  court  &om  inferior 

court,  671. 
from  special  to  general  term, 
678,  674  e. 
orders,  685  A. 

Justices'  coorta.  601,  695, 69S. 
by  the  people,  state  t^cers,  Ac., 

not  required,  037  0,(1 
by  municipal  corptH^ooB  not  re- 
quired, 0S7  «. 
on  taking  a  Judgment  by  de&ult, 

443  0. 
Judgment  standing  as,  621  g. 
by  guardian,  880, 883, 812  «. 
Sednotioa,  ia  an  injury  to  Ihe  person, 
864  a. 
ftctlon  (nr,  cannot  be  twon^  in 

Justices'  courts,  94. 
coatp  in  actions  for,  S91. 
as^gnmcnt  of  right  of  nction  for. 
Hi  p. 
Bolsln,  when  necessary  in  action  or 

defence  founded  on  title,  93. 
Boneoa  Indiana,  partias  to  actions  by, 
130  A 
complaint  by,  a40  A. 
Separate^  eitile  of  married  woman, 
complaint  to  charge,  230/. 
anveeri,  when  proper,  367  d- 
Judgment,  when  may  be  rendered, 

500, 509 1. 
trial,  when  court  may  order,  461. 
Beparatlon,  action  for,  reference  to 
take  proof  of  material  facta  m 
oomiwlint,  807. 
complaint,  giS?. 
plaintiff  may  beexammed  In,  BOO. 
Saqnaabatlon   of  property  of  Judg- 
ment debtor,  order  for,  not 
necessary,  ftfS  A,  570  A. 
SaqnoBtrator,  action  by,  108  i. 
Servant.    See,  Domtttie. 
BaiTloa  oftuntjnont,  by  wh<Hn,  163. 
on  whom,  163. 
time  of,  ISO  d. 
how  made,  103,163. 
by  pubticatlon,  167. 
on  foreign  corporation,  168  b. 
on  railroad  corporation,  103  o. 
on  party  unknown,  109.     ' 
out  of  the  Slate,  171  a. 
time  for,  may  be  Sied,  I6S. 
when  complete,  175. 
proof  of,  175,  868. 
admission  of,  176  e. 
^Tes  jurisdiction,  177. 
voluntary   appearance  eqnlTV 
lent  to,  177. 
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on  8ud<Ut,  IW  e. 

on  dAj  of  uwu-meetlBg,  187  b. 

'ection  dav  '"  - 

«SUI«,1I 
OD  oorpontion! .  . 
OD  corporaU<»  of  New  Tork 

diy,  1«<L 
on  wpcrviaon,  104 1. 
on  Um  people,  167  ». 
on»w{UMn,  Id?/. 
OD  Innne  peraona,  168, 189  e. 
on  husband  kad  wUc,  167  d. 
defeclJTe,  1670. 
fr&ud  (n  serrice,  1S7  e. 
•utntituted  aerrice,  167,  169  a. 
dluiallDg  Bervlee,  176  a. 
In  JuMices'  courts  60. 
tfM  corporation*,  proTUioni  u  to, 
applied  to  Jiislices'  courts,  73. 
tfeomplaial,  wUh  lummoaa,  158. 
with  notice  of  no  perwn«l  cUim, 

160. 
kfler  demud,  156. 
iim«  ftir,  ISS  d. 
of  aniwer  by  miil,  3SS  e. 
of  nuticfs  knd  other  pflpera,  on 
pony  or  sttoroey,  787,  788, 
how  made,  788. 
br  mail,  205. 
on  •borilf,  787  g. 
proof  nf  when  party  serrmg  la 
dead  cw  Insane,  787/. 
oftq]aoctloa,S»«. 
of  order,  777/. 

"person  making,"  who  Is,  78B  t. 
of  affidavit  lo  prefent  an  inquest, 

463  A. 
IfTenitsHty  In,  how  waived,  780  a. 
ODOefendant  of  notice  ofproceM- 
inn  in  action  when  necessary, 

wi  a  party  residing  oat   of   the 
Stute,  781. 

on  attorney  for  the  party,  791. 

sections  40S  Ii>  418  not  to  apply 
Bervice.  uf  summons,  or  pi 
cess,  or  paper,  to  bring 
party  Into  contempt,  7S2. 

by  m^l,  780.  780. 

on  Bunday,  Is  irregular,  768  b. 
Serrloea,  asnignment  of  contract  fi 

110  J,  100  k. 
S*t«C   assignor  of   right   of  action 
takes  subject  to,  IIS. 

of  part  (if  a  split  demand  ,111  d,  184«. 

in  what  cases,  115. 

answer  of,  20:1/ 

In  an  action  by  an  assignee,  203;. 

of  Judgments,  116  a,  553  d,  568/ 


714. 
of  costs  and  recovery  on  appeal  (o 

N.  Y.  common  pleas,  714 
See,  OaarUtr-daiM. 
Bttttlttnwnt  eoBla  on  a,  630. 
;.  504  4, 864. 
m  of  indgi 
516  e,  647/ 

aetioiu  on  one  instmment,  601. 
ttUadoTunU  may  issue  ai  the  same 

time,  420. 
executions,  536. 
statement  of  one  cause  of  action, 

253  A. 

eamncfaaion,  may  be  united  in 

one  complaint,  382,  384  a. 

demurrer  nir  omitting  to  state 

separately,  361  d. 

amnltr-tiaimt  may  be  set  np,  287. 

Bee,  QmiUer-^aim. 
debtors.   Bee,    Joint   and    SMwral 

dtbior*. 
d^emet,  may  be  set  up,  287. 

to  be    separately    suted,    287, 

S06«. 
each  defence  must  be  perfect  in 

itself,  206  e. 
what  may  be  pleaded  together, 

807. 
consisting  of  denials  only  need 
not  \ye  sepHralcly  stated,  296  «. 
in  abatement  and  bar,  allowed, 

807. 
of  denial  and  new  matter,  297. 
otch  to  be  plainly    numi>ercd, 

206  e,  856. 
defendant's  costs  in  case  of,  507. 
d^«ndantl,  answers  by,  267  il 
judgment  against  one  of,  444  a. 
iBBues,  costs  on    recovery  on 
some  only,  683  b. 
-  of  action,  345,  462  b,  506, 


of  damages,  475  b. 
of  defence,  267  ± 
tarn  anneert  and  d^enca.  may  be 

stricken  out  on  motion,  308. 
what  ia  a  sfanm  answer,  298  «. 
part  of   a  defense    cannot   be 

struck  out  as  sham,  300  d 
demurrer  after  motion  to  strike 

out,  when  it  will  be  allowed, 

SOiff. 
appeal  from  order  striking  out, 

tiOl  t,  661  A. 
Jndgment  ador  answer  stnid 

out  as  sham,  &c,  301  h. 
Bee,  Friodlfim*. 
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laifit 


were  process,  &c.,  &c, 
when  a  piirt;,  coroner  Ui  perform 

ths  daliea  of,  793. 
may  be  arrcBted,  8S2. 
ma;  be  Bued  in  JiuUce'a  cotut, 

when,  50. 
action  agslnst,  to  be  within  three 

years,  98. 
tor  escape,  In  be  within  one 

year,  98. 
m»  sue  in  his  own  name,  130  «, 

108/,  10»  m, 
ftction  against,  108/,  109  m. 
complaint  in  action  by  or  against. 

Ml/ 
when  a  party  may  seire  the  sum- 
mons, 162  g. 
sheriff  and  deputy  may  be  sued 

together  for  a  tort,  180  A. 
cannot  be  bait,  378  h. 
to  return  summons,  102. 
proof  of  service  of  summons  by, 

175,  175  6,  e,  4 
return  of  process,  Ac,  by,  bow 

compelled,  652. 
may  return  process  by  mail, 
to  provide  rooms,  &c.,  28. 
/m(,  on  attachment,  430. 

for  serving  summons,  176  d, 

703 1!. 

death  or  removal  of,  535 1. 

service   of    notice,    Ac,    npon, 

787  ff. 
liable  for  proceeds  of  sale 

tition,  815  c 
liability  in  case  of  escape,  I 
dvUa  of,  (£«.,  iaeidetU  to  ar 
to    execute  order  by  arresting 

defendant.  377. 
to  deliver  copy  order  of  arrest 

and  affidavit  to  defendant,  377. 
to  scu:pt  tiail  or  deposit,  877. 
to  detain  defendant  at  instance 

of  bail,  378. 
to  deliver  order,  with   return 

endorsed,  and   certlSed  copy 

nndertakingof  bMl,  to  plmn- 

tiff,  881. 
may  give  notice  of  Justification 

of  bail.  881. 
when  exonerated  from  liability. 

to  (rive  defendant  a  certiScate  of 

deposit,  383. 
to  puy  deposit  into  court,  3& 
when  liable  as  bail,  384. 
proceedings    on    judgment 


..  ??.'." 


13  bail,  E 


liability  of  bail  10,885. 


Bheril^  fhitiet  of  indclent  to  airttt — 
eanlia-uid. 

to  file  affidavits  on  which  arrest  is 
made,  852. 
dutiet  qf,  iruidtiU  ta  aOaehmerU  : 

to  proceed  on,  as  in  case  of  attacli- 
ment  against  alisent  deblorB,420. 

to  attach  all  the  real  and  personal 
estate  In  tbu  county,  420. 

to  make  an  Inventory,  420. 

Inventoiy  to  be  ugned  and  re- 
turned, 430. 

in  case  of  claim  of  third  party,  to 
summou  a  Jury  to  try  the 
claimant's  right,  421, 

to  collect  and  receive  debts,  420. 

to  take  legal  proceedings  to  re- 
cover debta,  credits,  Ac,  of  the 
defendant,  420. 

to  sell  perishable  property,  428. 

to  sell  vessels,  423. 

as  to  property  incapable  of  man- 
ual delivery,  42S. 

to  satisfy  judsment  out  of  pro- 
perty attached,  ^4 


may  apply  to  court  for  leave  to 

sell  evidencesof  debt,  426. 
may  permit  actions  to  be  in  name 

of  plaintiff,  437. 
on  Judgment  for  the  defendant,  ^8. 
on  discbarge  of  the  attnclunent, 
.     428. 
to  return  warront  and  proceedings 

thereon,  480. 
fees  of,  430. 
dvtia,  &c.  incident  U>  daim  mid  detio- 

cry  of  penonal  property. 
to  take  property,  863. 
to  deliver  to  defendant  a  copy  of 

the  affidavit,  notice,  and  on- 

dertaking,  893. 
responsible  for  pluntiff'a  sureUes, 

3H4. 
when  to  deliver  property  to  tha 

plaintiff.  394. 
when  to  duliver  property  to  the 

defendant,  894. 
when  responsible  for  defendaat's 

sureties,  395. 
proceedings  by,  where   the    pro- 
perty is  coucealed  in  builalng 

or  incloBure,  898. 
to  keep  property  in  a  secure  plac^ 

39S. 
when  properly  claimed  by  third 

rty,  396. 
notice  and  affidavit,  with 
proceed!  Dgs  thereon,  897. 
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dtt^  of,  Ac.,  itieidenild  io 
to  «DdorH  on  execution  uu 

received,  534/ 
to  Tetum  eiecutioD,  5S3L 
former  laws  apply  to,  084. 
cmuDot  refiue  to  levy  execation, 

S84f. 
cumot  ODforce  execntioa  for  his 

own  beaeflt,  535. 
to  levy  OQ  Mid  seize  KOodi,  Stt/. 
to  sell  real  estate,  UAf. 
feea  and  poundage,  58S/. 
may  be  attached  for  not  paying 

orer  inoiiefs,  536  a. 
official  bond  of,  530  b. 
service  of  papers  on,  787  g. 
to  aell  and  convey  real  pmperty 

adjudged  to  Ite  lotd,  800,  537. 
proceedings  on  official   bond    of, 

not  Affected  by  the  code,  833. 
BhKlff's   JiUT.      Bee,    AtKMiamt   of 


of  Judge,  783. 
•utn«r  to  Join  as  plainUff  133  A, 

..  aetiontfor,  cannot  be  brought 

in   courts  of  Justices  of  the 

pefice,  54. 
must   be  brought  within   twt 

years,  98. 
parties,  130  i. 
mplaint  in  action  ftff,  325  «,  832  « 


cosuin,  GBl.BSlj. 

See.XtM. 
BiBudar  of  tltlo,  complaint  for,  338  b. 
BpAOlal  eireuit  eaienOar,  ia  fint  dis- 
trict, 908,  919,  931. 

caw,  what  is,  40  in. 

wurUgJudge,  review  of  orders  by, 

damage,  all^ailon  of,  304/ 

amendment  to  insert,  S^  a. 
finding  when  court  may  direct. 


fecial  pR>o«a(luv*—«E»t<>au«d. 

appeal  from  flnal  ocdei  in,  to 

court  of  q)pesla,  33. 
prorisional  i """ 


security  by,  883. 
proetedingg,  defined,  IB. 

what  is  and  what  is  not  a  sp 

dal  proceeding,  18  e,  16  a. 
appeal  in,  679  a. 
anestiug,  by  certiorari,  30  e. 


on  appeals  in,  S82  d. 
of  reviewing  the  decision  of 
an  inferior  court  in,  628. 
ternu,  and  general  tema,  distinct- 
ion between  powers  of  court 
at  as  A. 
wpeal  from,  673. 
^  mprvM  oMiri,  exiallng  provis- 
ions  of  law  as  to,  repealed,  29. 
prescribed,  33. 
extraordinary,  83. 
inaUlily  of  Judge  to  bold,  86. 
transfer  of,  783. 
teniiet,  472.    See,  Verdia. 
Glpecifio   perionnance,  county  court 
may  decree,  39. 
parties  to  action  for,  131  b. 
complaint  for,  341  y. 
answer  in  action  for,  387  e. 
by  exeuQlion,  aiS. 
Bpllttiug  cauae  of  acUon,  55,  111  d, 

183  A. 
■tagea.    See,  Oantr. 
Stamp  on  stimmons,  154  a. 
defense  of  want  of,  387/ 
iuholdei,  acUon  against,  £83  a. 

See,  Oaming. 
Btate,  when  action  cannot  be  brought 

by  grantee  (^  tlic,  91. 
servl(»  of  process  on,  167  «. 
landt.  removal  of  occupants  from, 

within  jurUdict ion  of  comity 

cffietm,  lujonction  ag^nst,  402  a. 
appeal  by,  037  d. 
lent  of  fftcis.    See,  7W». 
Btatute,  complaint  in  actions  riven 
by,  2359 
action  on,  93^ 
dcfenae  under,  385  a. 
ruleofslrict  construction  of,  not 

to  apply  to  code,  833. 
foreign,  how  pleaded,  828  s. 
prinale,  how  pleaded,  328. 
public,  iiow  pleaded,  338. 
o/Untbidon,  88,  105. 
answer  of,  9:),  385  b. 


BtatntoiT  UaMitg,  limitation  for  ac- 
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StatatuTP'vcMnu — eoniimttd, 
certain,  not  affected  by  the 
OQd  part  of  the  code,  884. 
defence,  how  pleaded,  383  a. 
ranMdtM,  spedal  not  bffiscted  by 
the  second  part  of  the  code, 

BtaQF  tfpraeeedirtgt,  order  for,  for  mora 
tUan  twenty  days  cumot  be 
napted,  except  on  nolice,  778. 

pending  a  motioii,  778 1 
portiea  to  action  for,  181  a. 
liebt  to  uneod  1b  not,  S4S  b. 
wCer  Judgmont  bj  u^onoUon, 

407  a. 
en  appeal  to  court  of  appeali,  MS. 

to  onpreme  court  Crom  aa  in- 
fenor  court,  671. 

from  special  lo  general  term 
on  a  judgment,  679, 874  & 

from  order  at  spedal  tenn, 

essi 

U>  coon^  court  or  common 
pleas  from  justice's  judg- 
ment, 695, 696  e. 
order  for  dlBcoTery  to  operate  as, 

856. 
■when  does  not  prevent  creditor  in- 
sUtuting  supplementary  pro- 
ceedings. S86it 


be  appointed  flNT 

courts,  4S6. 

-  _-    -  -  B  eouiUg  urwrt,  appeal  tOj  41  h. 

fltipnliiMon,  to  by  at  next  circuit, 

8fi6. 

w  to  proceedings  to  be  in  writing 

or  entered  on  mmates,  SB4. 
not  to  appeal,  court  may  entbroa, 


to  move  to  change  place  of  trial, 

148  a.    ■ 
order  for  time  to 


order  for  time  b 


<nder  for  discovery  li,  81 
cannot  be  treated  as 

TBI  ft 
on  Judgment  does  not  extend  tbe 

time  to  appeal,  84S  e. 
to  move  for  a  commission,  709  d. 
tmtil  security  for  costs  given,  586. 
court  of  appeals,  or  Judge  tbereof, 

may  mahe  order  for,  845. 
doe*  not  prevent  filing  tnuucrlpt, 

518  & 
cffiact  of,  on  time  of  limitation,  103. 


In  moused  corpora- 
tions, proriaions  as  lo  limit*- 
tlona  not  to  apply  to  actiona 
against,  108. 

docketing    Judgmenta     agBlnst, 
518  p. 

supplementary  proceedings  against, 
556  a. 

iu   dlMoived    oompaniet,    action 
avalnst,  118  A 

appeal  from  order  charging,  679/. 

requisites   of  complaint  ngMnat, 
241  (I,m. 

parties  to  actions  to  charge,  128  A. 

Bee,  BaHdm^  taei^. 
-■ Wti  in  New  Torfc  dl. 
cases  of  opening  o: 
a.  I,  «.,  683/ 
costs  of  openmg,  583  a 
Jurisdiction  a""   ""  ' 


how  ordered  wiOiin  ten  days  of  Sblot   foreotoenre^   proceedings  OB, 

the  trial,  867.  — 

■tay  of  nle  In  partition 

closure  casea,  884 
li^t  to  amend  of  course  la  not, 

845  a. 
BO  Judge  has  power  V>  oider  arbl- 

trarUy ,  780  «.  i. 

till  costs  of  former  suit  paid,  681  e,  S 

tiU  costs  of  former  appeal  paid,  t 


Une  oat  fitading  ton  party  refta 
Ing  to  be  examined  as  a  wit- 
ness, 750. 

■t  irrelevant,  308. 


8,844. 


argo- 


SubmltUiig  oontroTony  aUhoat  aa- 
(ton,  717. 
who  to  ftimish  papers  on  argo- 

menu  of,  871. 
judgment  as  In  other  cases,  but 

without  certain  costa,  718. 
judgment-roll,   bow    constituted, 

718. 
judgment  may  be  enforced,  or 
appealed  as  in  an  actimi,  718. 
no  u)pointment  of  gaardlao  on, 
125  4,718  ft. 

M  from  superior  court  of  New 
York,  48  A 
aabpeana  dnoas^  party  to  action  to 
produce  docnments,  on  being 
served  with,  747  a. 
.ktlon,  defence  of,  387  f. 
Bnlvoriptlon  to  summons,  158, 156  m, 
'    pleadings,  SOS,  806  a. 
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Bee,  PuMmUm. 

I   or  MUhmt,  6H,  MO, 


peitdiitg,  deftoM  oC  MO  <  879  «. 
■wan  ncN  to  be  preinaiced  I7  <1«1>7 
of  Um  court.  MO  a. 


pcwitMlOB  of  Unda.    A^ipetls 

from    ]mlc^>    deeUiaii    — 

coonty  coart,  40  i,  68B  d. 

InJuDCtioD  to  rettnia,  406  g. 

prorliioDi  of  rcTlMd  sutntes  ( 

ratained,  SSS. 

uamiatvp,  wx  drooit,  one  connwl 

odIj  ■Uowed  to,  810. 
inwiion^  scUoos  to  Im  r~ 
b7  wrriM  of,  151 
whan  conridcred  imnd,  415  a. 
^>rm  ^,  ordioarUr,  158, 104. 
•Iter  dbeonttnoanea  of  ■ttion  tn 
JocttcM'  Goarta  \ij  maann  of 
titla    comliur    m    queatiMt, 

isa«. 

wh«n  ierred  witliontcopToom- 

pIatiit,lBa 

bj  pabUcalton.  1S7, 169. 

In  penal  action,  1M  t,  197  h. 

br  or  agsint  partf  In  repraMn- 

totire  chancter,  IM  & 
In  action  afalutaoonittr,  159  d^ 
notloe  to  boTnaanod  In,  197.         ^ 
■tamp  on,  154  o. 
amending,  155  a. 
mlanomer  la,  IKS  4. 
eomidaint  to  agree  wltlt,  IM  h, «. 
ttnitt  tf,  bj  whom  It  tatj  be 
aerrcdilra. 
how  h  man  be  ierred,  ISS,  IOSl 
out  oTthe  Bute,  171 «. 
OB  ooraoraUon,  1S4. 
on  foreign  eorponUon,  1S7  i. 
on  railroad  corparntion  197 1^ 
«a  n^aot  tmder  ue  <rf  bortesn, 
16& 


€■  periDD  jaAdaDj  dedaied  to 
ta  of  nnaouBd  nnnd,  Ac-  IBS, 

l«S«,d 
te  other  caMa,  loa. 
on  nnknon  pert]',  IM. 
on  Gurpontion  oTN.  T.  tilj,  IMo. 
p«iimal  aerrfce.  Iff  a. 
place  of  auike,  IH  A. 
time  of  eerrke,  101  & 
oadaj  irf'townnwethig,  197  &. 
on  Election  dar,  IffTe. 
on  SnadBT,  IN  & 
deftetiT«,l«7e. 
pertf  nbeafMng  m^  8x  time  tot 

terT{c«,163. 
bf  pnbllcetioD,  wlien  otdond,  nnd 


Mipcrtlaon,  lUfc. 
■  I,  IffT  * 
1*7/. 


on  the  people,  IffT  *. 

on  a  wnneea,  197  f. 

fraod  in  lerrioe,  187  c 

In  action  bf  the  iheriff,  16S  g. 

when  compMe,  175l 

proof  of  servtoe  of,  179,  850. 

effect  of  Borrice,  to  conftr  Jufi- 

dlction,  177. 
fbe  for  wrnce,  178  d,  70S  e. 
amendment  of,  156  a,  SSO  o. 
TOtaetaiT'  ^ipenmiee  la  eamTalent 

to  penonal  aorice  of,  177. 
to  be  filed.  100, 701. 
In  proceedinn  agabirt  bdra,  Ac.  of 
deoeaaed^dgment  debtcm,  TSOl 
in  Jnatioe^  coorta,  57. 
mdnj,  when  reckoned  In  the  com- 

patation  of  time,  788  t. 
■ernoe  on,  fa  irregular,  188  «,  788  i. 
judgment  cannot  be  entered  <m, 

70  a. 
execution   cannot  be  kriad   on, 

584  A. 
iperior  oomt^A^fali,  tmufer  of 

Te  from,  W  t 

S,«67r*^ 
appeali  to,  680  A 
pf  OteUt  If  Nm  York,  Jarfadlo- 
tion  D^  90  6,  49,  4S. 
Jnriadietion  of  tnnaftrrad  mil, 

40. 
tranafer  uf  OTuea  from,  to  ao- 

preme  conrt,  44. 
traiuftr  of  canaes  to,  lh>m  an- 

preme  cnnrt,  44, 40. 
tnqiiertln,017,4«8A 
power  of,  to  order  piodoetlett  ti 

docnmenti,  46  ft. 
haa  concnrrent  Jntladlcttan  wilk 
United  Btotea  oottrta  In  Mlm^ 
nl^oaaea,45a. 


^dbyGoogle 


SiipaiiarooiiTto/tt4<%^JV(H  Tork 

— tBtUiKiud. 
JariBdlctioti  caanot  te  conferred 

onbjihuid,  Wo. 
Yolnatarf    ftppeumaM  confers 

Jorls^ctioii  on,  43  •,  40  e. 
■tUQtoiT  prorisionfl  mEuloUng, 

4Ba. 
terms  of,  47, 48. 
tpectol  terms  of,  how  held,  48. 
Jadgtfl  of  not  to  Tocdve  fees,  46. 
Jndgmeat  r>f,  where  glTcn.  and 

how  pronooiiced,  48^ 
crier  to  be  appointed,  48. 
to  conaist  of  idx  Jaitic«s,  46. 
TRCancies,  how  filled,  tee  Laws 

18aa,cb.l73. 


txnai<^thet»gqflfm»  Tmk, 
rule*  in — eoniinvid. 
■hort  causes,  919. 
defence  tnterposed  for  delay, 
919. 


917. 

noUa  of  bsue  In,  917, 916. 
enti^  of  order  In,  917. 
moluxi  for  Judgment  In,  917. 
practice  In  on  security  for  in- 
junction, 407  «. 
OD  nptening  debnlls,  878/. 
appeal  in,  from  special  to  gen- 
eral term,jS73L 
mles  in,  S14. 
buainesB  st  g«nersl  term,  time 

of  opming,  814. 
trial  term,  914,  SIS. 
specUI  term,  914,  918. 
uon-ennmeraled  motions,  914, 
916. 
sppenls  from,  91 B. 
atteadance  of  Justices  at  cham- 
bers, SIS. 
motion  to  set  aside  verdlot  as 

against  evidence,  915. 
case  and  exceptions  on  motion 

to  set  aside  verdict,  MS. 
hearioK  on  motion  toaet  aside 

verdict,  91(t. 
appeals  ftom  order  grantin 
or  refusing  a  new  trial,  911 
costs  on  apiKs),  91S. 
motion  for  reiieariug  before 

referees,  91 S. 
notes  of  issue,  910,  917. 
inquests,  917. 
filing  papers,  S17. 
entering  orders,  917. 
motion  Ibr  Jndgnienl,  917. 
regulation  sa  to  calendars,  017. 
general  and  speciat  terms,  918. 
m  parte  orders,  918. 
appeals  ttom  oiden,  918. 
daj  calendar,  919. 
reeerrine  oausee  generall7,919. 
•utatUntioa  (rf'sttamey,  919. 


..  ..  discharge  bma  ens- 
lodT,  S31  a. 
order   ror,  where    to  be  made, 
TSOit. 
Saparrlsora,  service   of  prociM  on, 
lS4i. 
records  of,  how  proved,  796  e. 
to  provide  rooms,  Ac.,  87. 
Biet,  FtOUe  afieer*. 
Sni^amental  pimding,  when  allowed, 
1S8/,  H7,  see,  083  g. 
demurrer  to,  S09  ft. 
eomplaint,  action  may  be  conUnned 
by,  188. 


mtaiy  proeetiittgt,  provls- 

i<na  as  to,  100. 
natuK  of  the  proceedings,  5S7  a. 
JuilsdicUon,  067  b. 
lo  what  cases  provision  applies, 

0S7  6. 
asdgnee  may  tofae  proceedLngs, 


injodgi 


It  against  corporations. 


against  stockholders  in  banking 

corporations,  ACS  a. 
against  Insolvent  corporations,  , 
SBSo. 

on  justices'  Jodgment,  058  d. 

against  maniea  woman,  058  >. 

cannot  test  validity  of  InsolTBitt 
discharge  in,  008  «. 

on  Jodgment  after  service  by  pub- 
lication, 008/ 

when  an  order  f 


who  n 


of  the  Judgment  ( 
^  applied  for,  556 
make  the  (Hder,  I 


SB«. 


requidtes  of  affidavit  to  obtain  or- 
der, S60  d. 

the  order,  the  person,  place,  and 
time,  beC^  whom  and  at 
whiii  the  debtor  may  he  re- 
quired to  appear,  061  h. 

service  of  the  order,  661  h. 

proof  of  service  of  ivder,  561  j. 

oblectiuns  to  order,  061 1. 

effect  of  order  as  a  lien,  569  h. 

eismlnstlon  upon  order,  G<OS  i. 

dtsoontinnance  of  proceedings, 
063  A. 

death  of  debtor  pending,  187  d. 

appeal  from  order  in,  OSS  o. 

second  order  in,  004  a 


^dbyGoOgle 


sua/ 

ohm  dM 

tr-^tkm  .... 

lonffint  to  him,  300. 

order  la  exunine  debtor,  068  a. 

affldarlt  to  obUln  order,  567  b. 

prooeedings  on  order,  067  e. 

witiMflBea,  how  required  to  appenr 

•nd  testuy.  sea 

UsmLiiatloiia  tu  be  on  oath, 
irhftt  property  may  be  ordered  to 

be  applied  to  ei«cuiioD,  068. 
Appointment  of  receiver,  GTl. 
wder  appointing  a  receirer  to  be 

filed,  071. 
prahibltlng  tranafer  of  property, 

571. 
wliere  a  third  party  cl^nu  pn^ter- 

tj  alleged  to  be  the  propertj 

of  the  Jtidpneot  debtor,  570, 
There  the  allied  debtor  to  )udg 

ment  debtor  deoiea  his  indebt- 

edDeM,570. 
reference  may  be  ordered,  078. 
ooiti  of  ptoceedingB  and  fees   to 

witnittKB,  577,  666  a. 
disobeying  order,  878. 
appeailn,  680  ^  »,  661  r,  t,  683  m,  t 
wltDeHiD,746/. 
Judgesoing  out  of  office  pending, 

jvaow  ooiu%  termi  of,  S8,  84, 85. 

Jniiadlctimt  of,  38, 80. 

ftiwral  (niM,  BS. 

tpeeiaH«rmt,W. 

noma,  attendanta,  ftael,  Ac,  to  b 
provided  for,  87. 

tnuufw  to,  of  actlona,  Ac,  from 
county  court,  40,  41  *. 

tnnafer  to,  of  actiooa  tram  anperi- 
or  court  and  New  York  com- 
mon pleas,  and  superior  court 
ofBu&lo,  S0«,44. 

transfer  of  actions  uom,  to  saperi- 
or  court,  4S. 
to  V.  8.  circuit  court,  80  A. 

mlea  of,  849. 

}Qdg«e  to  frame  mlee^  68S. 
udges.    See,  Judgt. 
Drmer  rales  of,  abrogated,  688. 

8,667,803, 


,e  on  diamlsBai  of  appeal, 
661  A. 
booda,  Ac.,  of,  to  be  approved  and 
acknowledged,  8S2. 


cannot  be  sned  jointly  with  pdii- 

cipal,  181  e. 
admitting  them  to  defend,  4St  *, 

6641 
liability  of,  660/  661  o,  663  j, 

664  a,  b,  e,  6S6  b,  696/. 
becoming  insolvent,  683,  663  K,  ^ 

500  a. 
See,  Baa,  Stearitg,  Principal  and 

atty  boii^  ocUmu  on,  jostice  of 
the  peace  hsa  joriBdictvin  ol,  it 
See,  Anub. 
irgeona,  not  allowed  to  t«eti^  K> 
certain  matters,  755  i. 
Siuplna  moneys,  how  disposed  ^ 
689, 883. 
compMnt  in  acUon  tar,  S19i 
application   for,   not  within  Uw 
809tta  section,  60»  a. 

render  <rf  notes  OD  trial,  933  d. 

SniroBatA  appeals  fhxn,  not  affertid 
t?  the  second  part  of  the  code, 

appeal  from,  668  t,  871,  653  i. 

663  r,  (,  836  J. 
examinnllon  of  parties,  744  a,  ^ 
appeals  from,  r^olated,  STt- 
coBtBOn,  S81<f,T79«. 
proceedings    en  official  bond  a( 

not  affected  by  the  code,  831 
resale  tinder  decree  of,  888  it 
ejectment  on  deuree  of,  837  a. 
proceedings  for  admeasuremenlof 

dower  before,  837/. 


cannot  try  disputed  claim,  631 
[rvlTlng  paitDOT,  joinder  of,  u  da- 

fendant,  with  execotorsof  dfr 

ceaaed  panner,  liiO  <. 
wan^M^  manhea,  *o    proceediiig> 

for  draining  of,  not  affected  if 

Uieoode,8S6. 


Set,  Ptneital  7hu. 
T«z«tlon  rfeotlt.    See,  Adnufnml. 
Teohnloal  dafoot    Bee,  Srror  «f  if 
ftet,MutaU 

joinder  oC  W 


Tenant.    See,  Laniard  and  laumL 
lauta  holding  under  a  judgmBit 

debtor,  719. 
See,  Joint  dAtan,  <**. 
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tor  Hfe  Interest  of,  how  olco- 

I&ted,  8ia  i,  BBO,  004. 

q/Isr  action  frrvudAf,  680  «,  781  a 

Huwer  of,  380  d. 

Bee,  Cgr«r. 

m  /m,  allowuice  of,  603 1 

ma,  on  unendmeat,  S54/ 

on  glTiiig  leave  ia  answer  after 
time  Uierefor  baa  eiplred,  44S. 

on  ft  postponement,  619. 

of  court  of  sppeftls,  S7. 

of  sapreme  conrta,  drcoit  conrta, 
■Jid  Doarts  of  oyer  and  ter- 
miner, 38. 

sxtrtordinsiT,  84, 639. 

appointment  of,  to  be  tnuiBmltt«d 
to  secretarr  of  statCL  and  pab- 
llalied,  85. 

of  anperiot  coart,  47,  48. 

ofN.  T.  common  pirns,  47, 48. 

(^county  codtU,  4L. 

and  Calendars  in  first  dlatrkt,  907. 

Umot^  of  parties,  744., 

of  witnesses,  7S5. 

examinntioD  to  perpetoate,  under 
tlie  revliied  statutes,  TOO. 

taking  by  commission,  767. 
condition  ally,  7S6. 
bj  consent,  770. 

an  a  motion.    See,  MoUoa. 
niapec^de.    Bee,iVpb. 
Iberalqr  and  Hier^ort,  meaning  of  the 

terms,  196  dd 
ndDK  In  aoticMi,  what  maj  b«  as- 
signed, 109,  IIS. 

how  tt  nwj  be  assigned,  113. 

aarignroent  of;  in  parcels,  111  & 

re-Bssignment  of,  114  h. 

who  is  an  asdgnor  of,  700  A 
Tfana   to    aerre  complaint  after  de- 
mand, IBS,  100  i,  a.f. 

to  answer  or  demur,  25a,  I 

to  answer  after  order  of  tureat,  87S. 

la  reply,  803. 

wlthu)  whicb  to  amend  of  cootM, 
844, 847  & 

tix  serrice  of  notices^  &a,  790. 

tbr  notice  of  trial,  4C7,  790. 

fbr  appeal.    See^  App»aL 

to  return  eiecatlon,  683. 

to  comply  with  conditional  order, 

to  make  a  case,  788  c 

to  tnm  case  into  special  rerdict  or 

except  iona,  B64. 
to  serre  amendments  t 

flzcepticms,  864. 
■QenUiim  of,  in  pleMling,  822  d, 

to  what  period  of,  aDegatlonl  in 
plewllnga  refbr,  S30  - 


to  move  to  vacate  order  tX  mneat, 

876. 
for  referee  to  make  report,  600  a. 
to  take  any  proceeding  except  ap- 
peal, may  be  enlarged,  783. 
JuM  eomjnUed,  786,  786  a. 
tf  last   day  be    Sunday,  786, 

Tmb.d. 
on  nodce  of  trial,  786  a,  700. 
Sunday  an  intermediate  day,  is 

to  be  Included,  786, 786  S. 
for  publication  of  legal  noUcei, 
79S. 
to  take  proceedlnga,  except  appeal, 

may  be  enlarged,  786. 
additional,  how  computed,  787  a. 
douiJ*,  when  service  by  mail,  790; 
Bee,   Bta»naiU  (htm,    Bnlargi^ 

nnaa  far  eoamtaeing  aeUant,  provla- 
ioni  aa  to,  q)pUed  to  JusUomT 
courts,  72. 
in  general,  88. 

previous  law  aa  to,  repealed,  88. 
objection  ibat  action  not  com- 
menced In  time  must  be  taken 
by  answer,  90; 
for  the  recovery  of  real  vnoef 
V,  91. 
other  tban  to  recover  real  prop- 
erty, 06. 
general  provlrions  as  to,  100; 
BUo  o?  affidavit,  785. 
plaintiff  to  show,  203/. 
complaint  tor  slander  of;  338  B. 
of  action  not  changed  on  appeal, 

680. 
need  not  be  set  forth  in  answer  to 


831. 

lo  rnl  froptrtji,  Juatlces  of  the 
peace  have  no  JuriBdiclimi  of 
actions  involrlog,  64. 

seizin  when  necessary  in  action  or 
defence  fonnded  on,  93. 

when  it  comes  In  question,  64  4. 

when  qneatlon  oi^  cannot  be  laiaed, 

answer  of  title  in  Justices'  cooits, 

certificate  that  it  came  In  qnaBticm, 

691,69. 
costs  when  it  comes  In  qnesUco, 

691,  69,  593/. 
to  property  sold  on  execution,  100. 

Oat,  BntitUiui. 
ToU-SBtet  JnrisdlcUon  of  county  cottlt 
to,  40*; 
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ToD-gats— Ain/wiWEl. 

tppckl  from  deddoD  M  to  loeatioQ 
or,678ir.038>. 
nxt,  nuy  be  wured,  uid  suit  bronght 
on  canLnct,  I7B  6. 
COnnler-claiiD  to  •cllon  tbr,  2S8  a. 
uaignment  of,  110 1, 109  b. 
at  Mft,  action  for,  32  e. 
bj  married  wutaan,  121  e,f. 
p«rtle»  lo  action!  for,  190 1. 
Vown   aTtd   eouTita  oMeirt,  iolta  by, 
117  6. 


IioDdof,  121    . 

BMStlllft  HTvice  of 

on  da/  of,  107  b. 
ukm,  hijuactiijii  tn  realniD 
Infringement  of,  401/. 
TtmBMOXtpt  of  judgment  may  Iw  Died, 

eflect  ofHUng  an  a  lien,  SIS. 
perfecting  an  appeal  and  giving 
security  to  Elaj  proccedinga 
does  not  prevent  respondent 
tmm  Bliog.  518  r^ 
tfiutUa^  judgment,  89, 84. 
ftuwier    of   proceedings    fWim 
Jadge  to  another,  80,  44, 
qfcaxueii  from  supreme  to  auperior 
court  M. 
to  the  U.  B.  circuit  court.  80  A. 
from  superior  court  of  Buffalo, 

80  «. 
from   dtj  coon  of  BrooUvn, 

SOIL 

from  laperlor  to  supreme  conit, 

S0«,44. 
from  mayor's  or  recorder's  coort, 

48.  ^ 

from  countf  conrt  to  anpreme 

'from  district  conit 

pleas,  W&. 
appeitl  from  order  Ii>r,8a  A,  47  d. 
proceedings  fbr,  47  rJ. 
^pnipfrfy.  Judge  may  order  Judg- 
ment debtor  to  give  mider- 
taklog  not  to  make,  SM. 
when  may  be  forLiiddcn,  fi71, 
conftaslon  of  Judgment  Is  not, 
7a8j. 
of  kearlng  motion  or  order  to  ebow 

cause,  ye,  44  aaU,  783. 
of  sperfal  proceeding,  783/ 
of  Interest  not  to  abate  action,  ISS. 
^fpapfn  onjUe  on  cbange  of  place 
of  trial,  851. 
Bee,  Afignment,  Brnnotid  if  eavMi. 
tamiUtorj  aotion,  place  of  trial  of, 
14S& 


ft«bl«  coita,  S6S. 

damages.    Elee,  AatMpea: 
^wfi—  #n  nol  prop»rt)i,  time  fbr 
commendng  action  (br,  97. 
provi^ons  of  revised  statutes  aa 
to,  not  aBbcted  by  the  CDd& 
581  a,  008  o  to  «, »». 
action  for  in  Juiiioi^t  eotirt,  54  a. 
■se^meot  of  claim  for,  119  & 
See,  ifalMinii  trMpaw 
THable^  meaning  of  the  term,  T79/. 
TkW.  definition  of,  4SS. 
itiiat  is  a  trial,  4SS  b. 
place  of,  143.    See,  Pbxee  <f  Tritd, 
notice  irf;  4ST. 
"  ier  part] 
bring  0   , 

of  adverse  perty  take  a  dia- 
missal  of  tbe  complaint  or  a 
verdict  or  Judgment,  461. 
leparaie,  between  a  plaintiff  and 
one  or  some  of  Uie  defendants, 
may  be  had,  461. 
copy  summons  and  pleadings  to 

court  on,  471. 
smRndmentB  at,  SSI  e. 
costs  on  poetponement  of,  819. 
numtier  M  counsel  on,  860. 
diecontiQuance  on,  0S4  i. 
plaintiff  may  stipulate  to  proceed 

lo,8S0. 
dlsmlsaing  complaint  for  not  bring- 
ing cause  lo,  MS. 
noHM  ^,  either  party  may  ^ve, 

length  erf'.  457,  7M. 

must  be  aerved  on  ea(4t  defend- 
ant irho  appears  separately, 
and  by  x  separate  attorney, 
4M(f. 

where  there  are  two  or  more 
actions  between  the  Mmepar- 
tlee,4se«. 

in  first  district,  457. 

most  state  plalntlff'a  tntentloa 
to  take  an  Inqnert,  or  be  can- 
not do  eo,  8S0. 

where  besides  the  Issae  to  be 
tried,  Uten)  are  dimagee  lo 
be  aaaesaed,  4St  ». 

when  defendant  noikee  tbe 
cause  for  trial,  and  be  seek* 
relief  other  than  a  dlsmlsaal 
of  the  complaint  with  ooats, 
450  e. 


•enoe  of  the  other  party  ob- 
tains a  verdict  ur  JudgmenL 
auch  verdict  or  Judgment  will 
be  irregular,  456/ 
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Mion  remMB,  vw. 

dthet  par^  giTing,  nu^  brinz 

iMoe  to  trial,  Ul. 
came  ahoald  be  at  laue  as  to 

all  defendants  before  noticed 

Ibr  trial,  4«4  ;i. 
coort  to  be  flirnlshed  wllli  copy 

pleadiags,  Ac.,  471:. 
diamlBBal  of  complabit  Ibr  not 

proceeding  to,  Cll  e. 
dlamiaeal  of  compl^iit  on,  46?  t 

Mms. 

fee,eU3/,S10. 
pnoMdifv*  m,  \\aj,  480  a. 

Btmck  Jmy,  465  «. 

rig^t  to  bcBin,  4SS  il 

coansel  adareasinx  jury.  46S  *. 

objecting  to  pleadlngi,  465  g. 

postponement  on   payment  ( 
costs,  466  ft. 

examination  of  witnesses,  468  d. 


nonsuit,  467  n,  86 

effect  of  nonsuit  i 
compl^nt,  468 

milngs,  468  ff. 

production  or docnmunts  or  chat- 
tels, 468*. 

dianginK  groond  of  action  or 
defence,  468  m. 

charging  jniy,  460  il 

deliberation  of  Jury,  470/ 

separation  of  Jury,  470  A. 

Interference  witli  Juiy,  470  i, 

sealed  verdict,  4T0  lb 

periling  Jury,  470  JL 

Irteguluities  at  circuit,  471  a. 

exceptions,  471  A. 

ordering  exceptions  to  general 
term  m  first  instance,  471/ 

cannot  be  part  by  one  Judge  and 
part  by  another,  484  c 

sarrender  of  notes  on,  323  d. 
iyiury,  In  whtit  coses,  45S, 

bow  waived,  76  «,  484. 
iy  Hit  etrUTi,  in  wliat  cases,  456. 

^  tlte  quaUon  of  fad,  decision 
be  given  in  writing,  and  lie 
filed  with  ttie  clerk  ivlthin 
twenty  days,  484. 

Judgment  on  decision,  how  en- 
tered, 481, 486  0. 

finding  of  Judgo  on,  what  to 
cont^n,  484. 

finding  by  Jnilge  on,  to  be 
ed  as  a  verdict  of  a  jury,  489  d. 

tat  the  purpose  of  an  appeal, 
either  party  may  except  to  a 
decision  on  a  matter  of  law 
arising  on,  4E  ~ 


— emtntUM/. 
a  review  of,  how  obtained,  486. 
r  t^«w,  489. 
9e,  faring,  Ifetiei  tf  trial,  JPoit- 

p»rument  tf  trial,  JV«u  trial, 

Tro7,  rtearder  if,  nay  issue  order  in 
Bupplementary     proosedlngs, 
B60a 
Knst  oompany,  need  not  ^ve  secu- 
rity when  guardian,  681  a. 

acoonnts  of  deposits  with,  8QS. 

(»ders  to  draw  moneys  ttota,  8QS. 

-"-)  causa  of  action  against  de- 
f)Fndant  a4  trustee  cannot  be 
united  with  a  cause  of  action 
agaiQHt  tiim  personally,  888  >. 

compTalDt  by,  190  d. 

conteaslon  of  ludgment  by, 733. 

may  be  suca  in  an  action  for 
clums  arising  on  contract  and 
by  operation  of  law,  3S3. 

plaintif  may  be  required  to  gjve 
security  for  costs,  985  J. 

when  personaUy  liable  for  costs, 

semrity  on  appeal  by,  665. 
of  an  eeprat  tnat,  may  sue  with- 
ont  Joining  party  in  intcnat, 
lis,  119  i. 
who  is  a  trastee  of  an  expren 

trust,  110  i,  638  0. 
ooats  in  an  action  by  or  against 

623  623  a,  e. 
as  to  sutta  (7,  108  A. 
of  reltgiaiu  todeiy,  actioii  I^  ami 
aminsl,  181  e,  117  d. 
Truth,  defence  of,  33S  a. 
Twnikmf,  cannot  lie  bail,  878  h. 
rmnpike  roads,  Jurisdiction  of  coonly 


u. 

Unoertaln  aUegatlons,  838  /. 

8m,  Ind^fituUandvMetrtaiii. 
unoartBlnQr,  not  a  ground  (br  demur- 
rer, 358  e,  ^  «. 
remedy  for,  S3$  b. 
Undertaking,  on  answer  of  tltlo  Id 
JusUces'  conrtfi,  60. 
on  order  of  arrest,  873, 876  i. 
on  attachment,  419. 
on  cl^m  and  delivery,  8B8, 8M. 
00  iqjunotlon,  406,  407  d. 
on  appeal,  660,  663,  665,  666,  671, 
690,895.  —t     —,        , 

to  Iw  proved  ex  aokaowledgod^Bia 
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O  be  filed,  669, 7H,  BOl,  068  a. 
to  be  delivered  to  pMtiea,  7H. 
kmendment  of,  S51  a,  893  a,  d, 

641  d,  m  c,  6»/. 
tOUm  on,  213  k,  4iO»f,  41»  i,  MO  j, 

673,794. 
See,  iVrmJMJim  Jff  Mie. 
•ommoiu  in  RrCtion  on,  1S7  tw. 
uuwer  In  action  on,  286  a,  8»5/ 
ooroidaint  on,  S43  i. 
depoiit  in  lien  or,  663. 

Unltod  Sbitaa  oonrt^  prorWmie  i 

code  M  to  lieu  of  JadnneDt 

extend  to  Judgments  of,  518  f 

remoTal  of  causea  u,  30  A,  7W  a, 

ooatB  in,  SSI «. 

gOTemment  contncta  not  laign- 

•ble,  113  A. 
Mtlon  bj  oi  Rgainst,  131  a,  23  e. 
diaduTge  of  p«raoait  enlisted 
um  J  of,  ^  CL 
Vokaowa  ownen^  moneTs  of,  MS. 

In  putition,  812  a. 
Unknown  jmitr.  lerTioe  of  proce 

on.  169. 
UaUqiddated  duun,  udgnment  of. 

no™. 

■onunons  in  action   to   roco 
157  m.     , 
VtwooBd  mind.  ^^See,  Amnw  ef 

Ua*  wad  ooonpatlan,  complaint  for, 
Sti/ 
parUes  to  action  for,  187  e. 

Vmapia^otlet  orfntnehim,  action  tor, 

■f,  4«  r" 

defence  of,  28S  A,  28S  <l  389/. 
fiee,3Ud. 


V«o«Uns  order  made  ont  of  coart,  OSa 

Value,  allegation  of.  in  pleading,  823  d. 

V«tono*  not  to  be  deemed  material 

nnlsn  it  hw  misted  the  ad- 

Terse  partj,  339. 

instances  of  Immaterial  Tsiiances, 

841/. 
Immaterial  amendment  of,  843. 
irhat  U  not  a,  843. 
In  justices'  conns,  7S  it 
Baa,  .^iwndBMAl,  JfuAifa. 


.    .  emxlM,  Joinder  ot;  131  b. 
ani  parduuer,  comUerdaim  bt- 
tweea,30S(. 
Veona.    Qr>t,FlaBt  if  trial. 
oraffldant,785A. 
affldavits  to  cban^  879. 
Verdlot  general  and  spedal,  defined, 

separate,  473  & 

what  verdict  J  arj  maj  render,  473. 

in  actions  to  tecoTcr  personal  pro- 
perty, 473  0. 

part  for  plaintiff  and  part  for  do- 
feudaut,  47S  & 

tor  damages   exceeding  amomit 
claimed,  473/ 

tor  interest,  474  A,  474  e. 

tea    double  and  treble  damages, 
473  0. 

sererance  of  damages  on,  475  h. 

contingent  damages  on,  475/. 

altering,  476  a,  b. 

sealed,  47i>  k. 

polling  JiuT,  as  to,  470 1 

amend%,  353  «. 

amendment  after,  303/. 

qiwul,  controls  general,  470. 

aasoasing    defendant's    damages, 
479. 

snt^ect  to  the  opinion  of  the  court, 
477,  481  g,  648. 

entry  of.  476. 

entiy  of  judgment  on,  476, 481  g. 

tpeaal,  how  settled,  8S4. 
what  to  sUle,  472  a. 

cslli^  plainti^  before  dsllreiy  of^ 


interest  on,  when  allowed,  619. 
county  Judge  cannot  order  stay  of 

pniceedinxa  after,  778^ 
maj  be  amended,  302  e. 
Judge  may  enter 

aside,  476. 


injustice's  court.  78  <t 
on  writ  of  Inquiir.  447  d. 
report  of  referee  la  not,  779  d. 
May  of  proceeding  after,  778. 


by  the  attorney  or  agent,  309  A 
311  e. 

should  not  be  before  the  at- 
torney of  the  party,  SIl  b. 

by  the  party,  310  a. 

before  wbom,  311  b. 

reason  for,  839  a. 
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Varlflotttioi^  Ae.—eonlitmtd. 

copj  of,  must  be  Berred 

pleading,  806  h. 
out  of  State,  810  A. 
fonn  of,  by  party  to  action, ; 
attome  j  or  agent, 
effect  of  omlttlDK,  or  of  dRfect 

in,  306/,  J. 
bj  &I1  tbe  defbndanls,  when  re- 
quired, 814  0. 
when   corporation  le  a  partr, 

807. 

in  Justice's  court,  74^. 

TMoals,  proceedings  for  collection  of 

demands  against,  not  afibcted 

by  the  code,  885. 

sale  of,  on  attachment,  4 

action  for  hire  of,  137  d 

See,  Freight,  Ounwr. 

Void  ordsT,  Tii  b. 

Voluntary  ai^Manuioft  177,  177  i 

Bee,  JigwiHwiu. 


Walvar— wrUi'nual 

of  objection  that  papers  not  IbU- 

oed,  &C.,  857. 
of  CBM,  865. 

of  aiceptioQS,  8GT,  604  g. 
of  defauic.  840  e. 
of  proTisional  remndj,  860  a. 
by  public  officer,  as  to  place  of 

trial,  144  a. 
Wunuit^   under  act  abollahing   im- 

K'  oument  for  debt  may  now 
e  in  ail  cases  prescribed 
bj  tbat  act  168  b. 
at  attorney,  given  tiefbre  July, 

1848,  J  udgment  on,  766. 
ofattaehment.     See,  AUaehmmt. 
fbr  arrest  of  judgment  debtor,  550. 
WairantT.    Bee,  ^SW  warranty. 
Wnate.  action  of,  abolished,  and  ac- 
tion under  Uie  code  sub^tuted, 

818. 
nho  may  brinr,  108  d. 
restraining,  8SM  i. 
Wheretxy,  meumng  of,  106  dd. 
Wldovr,  cannot  assign  debts  doe  her 


Wagor,  right  of  action  on,  not  asslgn- 
aHo,ni>,  108  i 
parties,  126/. 

WaiTBT  of  irregularis  in  Mrrice  of 
notice,  680  j. 

a  Iregularlty  In  serrice  of  sum- 
moDS  or  ottter  paper,  177  e, 
•mg.  '^*^' 

of  Irregularity  In  appointment  of 
referee,  ©6  «. 

ofeiemptioD  law,  6C1  a. 

of  security  on  appml,  660. 

of  motion,  773  a. 

of  tort  and  sninc  on  conttact, 
178  A. 

of  appeal,  687/,  840. 

of  right  10  security  for  costs,  COO  d. 

of  costs  of  circuit,  606  e. 

of  defect  in  procras,  177  e. 

ofdefence,  365,  704d 

of  defect  in  Terldcation  of  a  plead- 
ing, 806/,  811  6. 

aa  to  tiuiB  to  appeal,  64G  A. 

of  objection  to  a  complaint,  266, 
iOSb. 

of  objection  to  referee,  406  a 

of  otjection  lo  arrest,  885/. 

of  trial  by  Jury,  76  e,  494. 

of  Jnry,  78  e. 

of  objection  to  Jury,  480  b. 

of  inqu«at,  464  «. 


of  assignor  of  chose  in  action  niay 
be  a  wltueSE,  746  g. 

admissions  b-,  534  /,  g. 

action  for  en  cing  away,  64. 

domicile  of,  145  4 
Will,  action  for  construction  of,  «.- 
lowauce  in  addition  to  costs, 
438.  ^^ 


Bee,  SuTTogale. 
Withheld  nq)#rt,  how  supplied,  7M. 
^^itnoM,  fow  eoMpelhd  to  aOmk  on 
trial,  749,  407  g. 

on    supplementary   proceedings, 

not  entitled  to  counsel,  408  e. 
IbBt  of,  for  attendance,  677,  610. 
fiiee  to  a  party  to  the  action,  017/, 

aUowauce  to,  in  proceedings  sup- 
plementary to  tbe  ezecntion, 

punishment  of,  for  disobedience  to 

orders  of  jadge  or  referee, 

67a 
change  of  place  of  trial  for  conre- 

nience  of,  148. 
before  referee,  407  g. 
referee  cannot  be.  In  a  r 

before  him,  406  a. 
parties  to  action  may  l»,  744. 
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mwk/w  otoniet  on  motion  tbr  U- 

Uchmeot  agaliut,  flSS  j. 
examined  on  commlMdon  mty  i3bo 
be   eiamined    on   the   trUL 
7«». 
oo-plalntlff  or  oo^fenduit   may 

be  examined  m,  703,  TU  a. 
ozuninUlon  of  on   GommiMlon, 
THfc 
condltlona]l7j4a  0, 70§  & 
bj  conient,  770  A. 
on  motion,  744  e. 
In  enpplementATf  proceedings, 

sea 

in  HUTotatea'  eonrte,  744  a  TS4. 
-on  til&l,  446  <!,  8M. 
in    iuterlocatoiy    proceed  Inga, 
T46C. 
pbnldea  onnot  be.  In    certein 

cuei,75a». 
derrr  cannot  be,  m 

metropolitan  police,  when  cannot 

be  BubiMenaed  ae,  TfiS/. 
MrigDor  Of  thing  in  action,  70Q. 
wUb  of  a«ignor  maj  be,  746  f . 


wib  cannot  be,  againit  taoaband, 

740f,(T46/. 
nnder  medianica'  lien  law,  746  A 
in  d)V<«c«  oaaea,  746  L 
^vUtged    from    arrest,   861   a, 

contradicting  vitaeas,  74S/. 
ponlehing,  at  raftuing  to  t«stifr, 

7S0. 
Bee,  AttttUKg  laittttm,  Firvdnati^ 
tulimanj/,  ^awun<  teMa. 
Work  and    wenieet,   complaint   for, 

M4«C. 
Wnota  JariadicUun  of  cooD^  coort 

aab),8a. 
Wilt  of  M  a*M(;  wImo  it  mar  iaane, 

sasc 


nf  error,  alMiiihed,  tai  actiona,  680, 
83a 
when  proper,  037  a. 
^inguiTi/tfdamaffei.    Bee,  Amu- 
»Mt  tff  damage*. 
Writlnea    See,  Aimmim,  Diteowrf 

~-  /MpMtiMI  tf.  783. 

uArament,  pleadings  in  ao- 

tioB  on,  71,  sda ». 

coata  in  action  for  cooBtncUon  of, 
607. 
Wteosfdlaot  Bee,DtaA6^vroii0» 
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